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Scopul articolului este de a analiza din punct de vedere a eficientei sistemul educational intru edificarea unei societati ba-
zata pe cunoastere. Pe parcursul articolului sunt evidentiate aspectele problematice ale sistemului educational din Republica
Moldova, dar am inaintat si un sir de propuneri referitoare la prioritdtile, obiectivele, precum si actiunile necesare de intreprins
in acest domeniu in vederea inlaturarii deficientelor. De asemenea, este trasata o agenda complexd de actiuni pe termen scurt,
mediu si lung care se referd la dezvoltarea si modernizarea sistemelor nationale de cercetare, inovare §i invagamant superior.

Cuvinte-cheie: sistem educational, Republica Moldova, modernizarea sistemelor nationale de cercetare, inovare, invata-
mdnt superior.

EFFICIENT REFORMS IN THE UNIVERSITY EDUCATIONAL SYSTEM

The purpose of the article is to analyze in terms of efficiency the education system for building in the knowledge-based society.
The article highlights the problematic aspects of the educational system in the Republic of Moldova, as well as submitted a series
of proposals regarding the priorities, objectives, as well as the necessary actions to be taken in this area in order to remove the
deficiencies. Also, a complex agenda of short, medium and long term actions is drawn up, which refers to the development and
modernization of national systems of research, innovation and higher education.

Keywords: educational system, Republic Of Moldova, modernization of national systems of research, innovation, higher
education.

REFORMES EFFICACES DU SYSTEME D'ENSEIGNEMENT UNIVERSITAIRE

Le but de cet article est d'analyser, du point de vue de l'efficacité du systeme d'éducation dans la construction d'une société
fondée sur la connaissance. Au cours de l'article, j'ai souligné les lacunes du systeme éducatif de la République de Moldova, mais
nous avons présenté un certain nombre de propositions concernant les priorités, les objectifs et les actions a entreprendre dans ce
domaine afin d'éliminer ces lacunes. Un agenda complexe d'actions a court, moyen et long terme est également élaboré, qui concerne
le développement et la modernisation des systemes nationaux de recherche, D'Innovation et d'enseignement supérieur.

Mots-clés: systeme éducatif, République de Moldova, modernisation des systemes nationaux de recherche, innovation,
enseignement supérieur.
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Introducere. Acest lucru nu este deloc intdm-
plator fiindca, aldturi de majoritatea dintre
Dumneavoastra, imi dedic practic toatd activitatea
mea de baza acestui domeniu si, 1n calitatea de mana-
ger a diferitor institutii superioare de invatamant, am
participat la diferite reforme in domeniul educatiei si
cercetarii, dar din pacate nu intotdeauna au fost cele
mai reusite. Este vina mea personald si a noastra a tu-
turor, pentru cd nu am fost suficient de insistenti, si sa
nu fim de acord atunci cand ni se impun unele conditii
ce contravin unor principii universale de efectuare a
oricaror reforme, inclusiv si in domeniul nostru de
activitate. Dar astdzi nu doresc sa cautam vinovatii
ci dimpotriva, i-am invitat la dialog pe cei mai buni
specialisti atat din spatiul CSI, cat si din alte tari ale
lumii, anume din considerentul ca noi, in calitate de
manageri sa ne Impartasim cu unele rezultate pozitive
la nivel national, sau chiar institutional, sa discutam
colegial despre posibilitatile noastre pentru diferite
tipuri de colaborari, nationale si internationale, diverse
parteneriate bilaterale sau multilaterale prin semnarea
unor acorduri, crearea unor consortii, gasirea mijloa-
celor financiare pentru aceste genuri de activitate,
si, de ce nu, pentru iniierea unor noi modalitati de
colaborare chiar netraditionale, nestandardizate,
caracteristice epocii contemporane, dar cu realizarea
scopului si obiectivelor propuse.

Prezentul articol este compus din doua parti:

1. Domeniul educatiei;

2.Domeniul cercetarii.

In opinia mea, aceste doua domenii nu pot exista
unul fard altul, dar nici nu trebuie sa le confundam
sau sa le echivalam, deoarece sunt totusi doua do-
menii distincte cu toate legaturile si trasaturile lor
comune.

1. Domeniul educatiei

Contextul socio-cultural al epocii contemporane
i-a atribuit educatiei, dar mai cu seama Invatamantu-
lui, forma cea mai organizata a procesului de formare
a personalitatii, un statut prioritar.

nr. 4-6 (222-224), 2019

In situatia cand cunostintele si nivelul intelectual
ale omului devin pentru societate (mai mult ca ori-
cand), resursa strategica si factor de baza a evolutiei
civilizatiei umane, invatamantul capata noi dimen-
siuni cu referire la toate domeniile vietii. In aceste
circumstante invatamantul, educatia, nu este apreciat
doar ca efect al dezvoltarii social-economice, dar ca
premisa a tuturor transformarilor.

Constatarile facute explica esenta fenomenelor ce
se produc in spatiul european dorind sa-si mentina o
pozitie onorabild in context mondial, batranul con-
tinent formuleaza strategic finalitatea evolutiei sale
in urmatorii termeni - crearea celei mai competitive
economii din lume, cu cele mai multe si mai bune
locuri de munca si cu o coeziune sociala durabila.
Acest deziderat poate fi realizat, in primul rand, prin
invatdmant.

Apreciem fenomenul ca premisa a dezvoltarii, ca
stare de fapt care nu prea lasa loc optiunii a fi sau a nu
fi, ca rezultat al unui fenomen socio-cultural de durata,
in care evolutia noastra si-a conturat dimensiunile In
context european.

Cea mai mare dificultate, cu care ne confruntam
noi astazi (nu doar USPEE, sau sistemul national de
invatamant, ci toate institutiile de Invatamant superior
din Europa), consta in stabilirea unor directii strategi-
ce de dezvoltare, prin identificarea echilibrului dintre
valorile traditionale si cele europene, dintre nou si
vechi. Una dintre caracteristicile invatdmantului su-
perior a fost si mai ramane a fi traditionalismul, care
in societate deseori a fost echivalat cu conservatismul.
Universitatile s-au schimbat prea putin in cele cateva
sute de ani de cand exista. Sunt un mediu cultural in
care se conserva valorile. Din aceste considerente
cererea schimbarilor plenare provoacd sentimente
diverse. Pe de o parte se intelege nevoia de schimbare,
pe de alta parte (din buna intentie de a nu se discredita)
cu greu se gasesc parametrii si strategia schimbarii.

Fundamentul tuturor reformelor consta in forma-
rea unei baze legislative (normative) care ar asigura



conditii de investire in potentialul uman. In acest
proces ne putem si trebuie sa ne includem si noi
managerii institutiilor superioare de Invatimant din
Republica Moldova. Daca participarea noastra la
elaborarea bazei legislative este limitata de specificul
procesului, atunci implicarea noastra in contribuirea
la elaborarea bazei normative este mai mult decat
necesara.

Odata cu concresterea sistemului universitar din
RM cu cel din UE se vor accentua si mai mult aspec-
tele ce tin de competitivitatea sistemului national de
educatie. De rand cu aceasta se mai adauga problemele
intrinseci ale sistemului de invatdmant, legate de efi-
cientd, relevanta, echitate si calitate, precum si de un
fenomen aparte, cu mari consecinte pentru educatie:
declinul demografic.

De aceea, la baza tuturor schimbarilor vom plasa
dimensiunea de calitate. Dificultatea realizarii acestui
deziderat constda in complexitatea fenomenului. Per-
ceperea si determinarea clard a unor parametri este
ingreuiatd de catre necesitatea prezentei calitatii in
toate structurile si aspectele procesului de invatamant.
Un management al calitatii va contine componentele:
organizare, monitorizare si evaluare la nivel de struc-
turd institutionald, proces didactic, dar si de resursele
necesare.

Toate componentele sunt importante pentru pre-
gatirea specialistilor, dar totusi accentele trebuie puse
asupra procesului didactic, care se va remania sub
influenta directiilor strategice ale reformei invataman-
tului superior european accentuate la intrunirea de la
Bergen si sub influenta deciziilor de ordin legislativ
(normativ) adoptate de catre MECC.

Schimbarile preconizate trebuie sd aiba la baza
respectarea anumitor principii, care deriva atat din
reglementarile juridice cat si din bunele practici
acumulate:

1. Principiul continuitatii §i consecutivitatii care se
refera nu doar la componenta continut al procesului
didactic, ci si la componenta tehnologie didactica
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(inclusiv si evaluare), precum si la aspecte adiacente,
cum ar fi formarea continud a cadrelor didactice.

2. Principiul diversitatii si deschiderii. Acest prin-
cipiu se va realiza prin directiile dezvoltarii strategice
a institutiei de Tnvatamant, ce va preconiza modalitati
optime de concordanta a cererii si ofertei de educatie
in contextul cand mobilitatea academicad este una
dintre directiile strategice a Procesului de la Bologna.
Aici o sa-mi expun propriul punct de vedere, as putea
sd aduc multe critici din momentul aderarii noastre
la procesul de la Bologna, (7 mai, 2005, Bergen,
Norvegia), dar intentionat nu o fac.

In discutiile pe care le-am avut deja cu Dumnea-
voastrd, am constatat ca toti am trecut prin aceasta,
cand Incercam sa stabilim niste standarde unice si este
bine pe de o parte, dar nu trebuie sa uitdm de specificul
pregatirii specialistilor in cele mai diverse domenii.
Comparatismul este bun, dar numai in limita la ceea
ce poate fi comparat si comparabil si intotdeauna
trebuie sa ludm in calcul si multi alti factori de ordin
obiectiv dar si subiectiv, cum ar fi obiceiurile, traditiile
nationale, nivelul de dezvoltare economica, situatia
politica si multi, multi alti factori.

3. Principiul umanizarii invagamdntului uni-
versitar prin valorificarea maxima a potentialului
individual al celui ce se formeaza. In acest sens se va
pune accent nu atat pe transmiterea de cunostinte, cat
pe formarea unei atitudini pozitive fata de domeniul
de activitate si a competentei de autorealizare prin
formare continua. Aceste conditii impun schimba-
rea strategiei procesului de formare profesionala
initiala care va incuraja activitatea individuala si
autoinstruirea.

Republica Moldova este astizi una dintre cele
45 de tari membre ale acestui proces, inceput in
‘98 - Sorbona, ‘99 - Bologna, 2001 — Praga. in 2003
la Berlin delegatia RM pentru prima data participa
in calitate doar de observator, iar in 2005 la Bergen
devine membru al acestui proces de creare a Spatiului
European al invatamantului superior, spatiu bazat pe
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cunoastere si cercetare. Comunicarea noastra este
bazatd pe documente si materiale elaborate la nivel
international, deci la forurile ministrilor responsabili
de educatie la Berlin si Bergen si de documentele de
nivel national.

Desi, cunoastem cu totii cele 10 obiective stra-
tegice ale Procesului de la Bologna, totusi le voi
mentiona:

1. Adoptarea unui sistem de diplome compara-
bile;

2. Adoptarea unui sistem bazat pe 2 cicluri;

3. Instituirea sistemului de credite ECTS;

4. Promovarea Mobilitatii;

5.Promovarea cooperarii in domeniul asigurarii
calitatii;

6.Promovarea dimensiunii Europene in invata-
mantul superior;

Pentru anul 2003-2005 prioritatile fixate la Berlin
au fost urmatoarele:

7. Instruirea continua;

8. Institutiile de invatamant superior si studentii;

9.Promovarea atractivitatii spatiului european al
invatamantului superior;

10. Studii de doctorat si sinergia dintre spatiului
european al Invatamantului superior si spatiul euro-
pean al cercetarii.

Actiune transversala: dimensiunea sociald a in-
vatdmantului superior.

La Bergen au fost formulate urmatoarele prioritati:

m Structurarea Invatdmantului superior pe ci-
cluri;

m Cooperarea in domeniul asigurarii calitatii;

m Recunoasterea reciproca a diplomelor si peri-
oadelor de studii.

Ce s-a realizat la nivel national in vederea reali-
zarii prioritatilor sus-numite:

e chiar daca o sa fac o analiza critica la acest ca-
pitol, la nivel national, a fost adoptat Codul educatiei
(COD nr. 152 din 17.07.2014 Codul Educatiei al
Republicii Moldova);
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e [egeaNr.142 din 07.07.2005 privind aprobarea
Nomenclatorului domeniilor de formare profesiona-
1a si al specialitatilor pentru pregatirea cadrelor in
institutiile de invatdmant superior, ciclul I, un set
intreg de acte normative cu privire la Nomenclato-
rul specialitatilor, Planul cadru, Strategia dezvoltarii
invatdmantului in Republica Moldova, Programul de
modernizare a sistemului educational etc.

Pe pagina web a MECC al Republicii Moldova
puteti lua act de programul de activitati propuse pentru
dezvoltarea, modernizarea invatamantului superior.

E clar de la sine ca la nivel national sunt foarte
multe de realizat atat in plan legislativ, normativ,
conceptual, cat i in plan aplicativ, practic.

O sa ma opresc la caracteristica fiecareia dintre
cele 5 domenii si anume:

1. Politici educationale europene:

e Consiliul European extraordinar de la Lisa-
bona (martie 2000): spre o Europa a inovatiei si a
cunoasterii;

e Carta Consiliului Europei privind educatia
pentru cetitenie democratica si educatia pentru drep-
turile omului. CM/Rec(2010)7;

e Recomandarea Comitetului de Ministri pri-
vind educatia pentru cetatenie democratica. CM/
Rec(2002)12;

e Recomandarea Comitetului de Ministri pri-
vind educatia pentru drepturile omului in scoli. CM/
Rec(85)7;

e Procesul de la Bologna: crearea spatiului euro-
pean de invataimant superior;

¢ Recomandarea Comitetului de Ministri privind
asigurarea educatiei de calitate. CM/Rec (2012)13;

¢ Recomandarea Parlamentului European si a
Consiliului privind stabilirea unui sistem european
de credite pentru educatie si formare profesionala
(SECEFP). (2009/C 155/02);

e Recomandarea Comitetului de Ministri referi-
toare la libertatea academica si autonomia universi-
tara. CM/AS (2007) Rec1762 final;



e Recomandarea Parlamentului European si a
Consiliului privind stabilirea unui cadru european
de referintd pentru asigurarea calitdtii In educatie si
formare profesionala.(2009/C 155/01);

¢ Recomandarea Comitetului de Ministri privind
educatia copiilor romi/tigani in Europa. CM/Rec
(2000) 4;

e Recomandarea Parlamentului European si a
Consiliului cu privire la competentele-cheie pentru
invatarea pe tot parcursul vietii (2006/962/CE);

¢ Cartea Verde privind Spatiul european de cer-
cetare: perspective noi (SEC(2007)412);

e Decizia Comisiei privind Spatiul european de
cercetare (2008/111/CE, Euroatom);

2. Politici educationale nationale

e Obiectivele de Dezvoltare Durabila;

¢ Programul activitate al Guvernului Republicii
Moldova 2016-2018;

e Planul de actiuni al Guvernului pentru anii
2016-2018;

e Strategia nationald de dezvoltare ,,Moldova
20207;

e Strategia pentru reforma a administratiei publice;

e Acordul de Asociere Republica Moldova - Uni-
unea Europeana;

e Planul national de actiuni pentru implemen-
tarea Acordului de Asociere Republica Moldova —
Uniunea Europeana 2017-2019;

¢ Strategia nationald de descentralizare si Planul
de actiuni privind implementarea Strategiei nationale
de descentralizare pentru anii 2012-2018;

e Planul de actiuni ,,Spre unitate in actiune.
Natiunile Unite — Republica Moldova”, cadru de
parteneriat 2013-2017;

e Planul de actiuni pentru o guvernare deschisa
pentru anii 2016-2018;

¢ Planul de actiuni privind reforma de moderni-
zare a serviciilor publice pentru anii 2017-2021;

e Planul de actiuni privind dezvoltarea social-
economica a unitatii teritoriale autonome Gagauzia
pentru perioada 2016-2019;
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o Strategia securitdtii nationale a Republicii
Moldova.

3. Politici educationale sectoriale

e Strategia sectoriald de cheltuieli, 2018 -
2020 (educatie);

e Strategia de dezvoltare a abilitatilor
competentelor parentale pentru anii 2016-2022;

o Strategia de dezvoltare a educatiei pentru anii
2014-2020 ,,Educatia 2020;

e Strategia de dezvoltare a Invataman-
tului vocational/tehnic pe anii 2013-2020;

e Programul de dezvoltare a educatiei incluzive
in Republica Moldova pentru anii 2011-2020;

e Planul de actiuni pentru restructurarea retelei
institutiilor de invatamant profesional tehnic pe anii
2015-2020;

e Programul national i Planul de actiuni pentru
imbunatatirea calitatii invatarii limbii romane in in-
stitutiile de Invatamant general cu instruire in limbi-
le minoritatilor nationale 2016-2020;

e Planul de actiuni pe anii 2015-2017 pentru im-
plementarea Programului de dezvoltare a educatiei
incluzive pentru anii 2011-2020.

4. Politici educationale intersectoriale

e Planul de actiuni privind promovarea sigurantei
pe Internet a copiilor si adolescentilor pentru anii
2017-2020;

e Strategia nationala de sanatate publicd pe anii
2014-2020 si Planul de actiuni;

e Programul national strategic in domeniul
securitatii demografice a Republicii Moldova
(2011-2025);

e Programul national privind controlul alcoolu-
lui pe anii 2012-2020;

o Strategia nationala
2018;

e Programul national in domeniul nutritiei si
alimentatiei pentru anii 2014-2020;

o Strategia pentru protectia copilului pe anii
2014-2020;

si

antidrog pe anii 2011-
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¢ Strategia nationald in domeniul protectiei inte-
lectuale pana in anul 2020;

e Strategia de dezvoltare a intreprinderilor mici
si mijlocii pentru anii 2012-2020;

¢ Strategia nationald in domeniul protectiei con-
sumatorilor pentru perioada 2013-2020;

e Foaia de parcurs pentru

......

ameliorarea

e Strategia de adaptare la schimbarea climei pana
in anul 2020;

¢ Strategia inovationald a Republicii Moldova
pentru perioada 2013-2020 ,,Inovatii pentru compe-
titivitate”;

o Strategia de dezvoltare a turismului ,,Turism
20207,

¢ Strategia nationala de dezvoltare agricola si ru-
rala pentru anii 2014-2020;

e Strategia nationala pentru siguranta rutiera;

¢ Programul national de imunizare pentru 2016-
2020;

e Programul national de control al tuberculozei
pentru anii 2016-2020;

e Programul national de promovare a sanatatii
pentru anii 2016-2020;

¢ Plan de actiuni pentru sustinerea populatiei de
etnie roma pe anii 2016-2020

¢ Strategia nationala de dezvoltare a sectorului
de tineret 2020 si a Planului de actiuni privind im-
plementarea acesteia;

o Strategia nationald privind ocuparea fortei de
munca pentru anii 2017-2021;

¢ Strategia de consolidare a relatiilor interetnice
in Republica Moldova pentru anii 2017-2027;

e Strategia de mediu pentru anii 2014-2023 si
Planul de actiuni;

o Strategia nationald de dezvoltare a societatii
informationale ,,Moldova Digitalda 2020”;

e Programul pentru integrarea problemelor im-
batranirii in politici;
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e Strategia de dezvoltare a culturii ,,Cultura
2020” si Planul de actiuni privind implementarea
acesteia;

5. Propuneri de Politici Publice

e PPP “Dezvoltarea capacitatilor manageriale
ale universitatilor prin extinderea autonomiei uni-
versitare”;

e PPP «Computerizarea institutiilor de Invata-
mént secundar generaly;

e PPP «Invatamantul secundar profesional-com-
petente adaptate pentru piata muncii»;

¢ PPP «Ajustarea metodologiei de stabilire a ta-
xel de cazarey;

e PPP «Reconceptualizarea invatamantului pe-
dagogic in RM»;

o PPP «Reconceptualizarea invagagmantului liceal»;

e Elaborarea documentelor de politici;

In baza documentelor enumerate mai sus ne
permitem, sd analizam un exemplu concret si anu-
me Proiectul "Reforma Invatimantului in Moldova
(PRIM)”[1].

Prezentare generala: Guvernul Republicii Mol-
dova s-a angajat intr-o serie de reforme ambitioase
in sectorul educatiei, cu asistentd din partea Bancii
Mondiale. Ca rezultat, Guvernul a elaborat un Plan
de actiuni pentru implementarea reformei structurale
in acest domeniu, cu scopul (i) asigurarii accesului
elevilor la o educatie de calitate; (ii) a cresterii flexi-
bilitatii in relatiile de munca in domeniul educatiei;
(ii1) a utilizarii eficiente a alocatiilor financiare prin
aplicarea finantarii per elev la nivel nafional. Proiec-
tul ”Reforma Invatdmantului in Moldova (PRIM)”
a fost implementat 1n perioada aprilie 2013 - august
2018 si sprijind Programul de Reforme al Guver-
nului prin finantarea activitatilor care vor consoli-
da calitatea educatiei si vor duce spre un sector al
educatiei mai eficient.

Prin intermediul acestui Proiect, Banca Mondi-
ala a oferit asistentd Guvernului Republicii Mol-
dova pentru implementarea reformelor in sectorul
educatiei, si anume:



e conformarea numarului de elevi in clasa la
standardele internationale acceptate;

e ajustarea retelei scolare existente si realocarea
elevilor in scolile de circumscriptie;

e implementarea la nivel national a formulei de
finantare per elev.

In context, in cadrul PRIM sunt preconizate ur-
matoarele actiuni:

e reabilitarea  infrastructurii  scolilor  de
circumscriptie si dotarea lor conform standardelor
de asigurare a calitatii, elaborate de catre Ministe-
rul Educatiei;

¢ implementarea unui sistem modern de forma-
re a directorilor de scoald si a cadrelor didactice;

e modernizarea Sistemului Informational de
Management in Educatie (SIME), care va contribui
la elaborarea politicilor bazate pe informatii curen-
te si veridice in domeniul educatiei;

e consolidarea sistemului de testare si evalua-
re, inclusiv participarea consecutiva si continud a
Republicii Moldova la Programul International de
Evaluare a Elevilor (PISA).

Proiectul “Reforma Invatimantului in Moldo-
va” a fost structurat pe 3 componente:

I. Imbunatatirea calitatii educatiei:

a)Implementarea standardelor de asigurare a
calitatii pentru scoli;

b)Stabilirea programului de formare si salarizare
a cadrelor didactice si manageriale;

¢)Imbunatitirea sistemului de evaluare a elevi-
lor;

d)Imbunatatirea calitatii sistemului informational
de management al datelor.

II. Optimizarea sectorului educational:

a) Imbunitatirea eficientei in invatamantul ge-
neral.

III. Consolidarea capacitatilor Ministerului pen-
tru monitorizarea reformei.

Beneficiarii sunt:

e elevii, vor beneficia de o calitate mai buna a
instruirii, oferitd de un sector al educatiei mai efi-
cient;

e pentru cadrele didactice va fi instituit un sistem
mai modern de formare profesionald, va fi readus
prestigiul profesiei de invatator/profesor;

e directorii institutiilor de Invatamant: asigu-
rarea unei autonomii manageriale, participarea la
programe de instruire a managerilor institutiilor de
invatamant.

PRIM va avea efecte pozitive si asupra econo-
miei Republicii Moldova in ansamblu prin formarea
unui personal mai calificat, cu competente relevante
pentru piata fortei de munca.

Rezultatele scontate:

e 70 % din scolile beneficiare Intrunesc standar-
dele scolare de asigurare a calitatii aprobate;

e Reusita medie pentru scolile beneficiare la exa-
menele nationale la limba roména si matematica in
clasele 4 a crescut, conform rezultatelor examenelor
din luna mai 2018.

e Reusita medie pentru scolile beneficiare la exa-
menele nationale la limba romana si matematica in
clasele 9 a crescut, conform rezultatelor examenelor
din luna mai 2018.

e Raportul elev-cadru didactic pentru clasele I-
XII s-a majorat de la 10,5:1 péna la 11,5:1 pana la
sfarsitul anului scolar 2017 — 2018.

PRIM este un Credit de Investitii Specific, in va-
loare de 40 mil. USD, finantat de Banca Mondiala.
Proiectul este orientat pe o abordare bazata pe per-
formante, iar debursarile acestuia se efectueaza con-
form realizarii indicatorilor de debursare.

In concluzie, mentiondm ci daci am purcede la
o analizd SWOT a domeniului educatiei destul de
lejer identificam urmatoarele puncte tari — adera-
rea la Carta Bologna; un numar relativ mare de
Universitati; Colaborare Internationald; Cadrul
Legislativ Nou — Codul Educatie si respectiv sla-
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be - disproportii in pregitirea cadrelor; axarea in
mare parte pe studiile de licenta si partial pe cele
de masterat; legatura slaba cu piata muncii; plat-
forme de cercetare slab dezvoltat; infrastructura
inovationala slab dezvoltata.

1I. Domeniul cercetarii

Rolul primordial al factorului stiintei, educati-
ei si inovarii in dezvoltarea societatii este ilustrat
indicatorul global economic: PIB/per capita versus
capacitatea de cercetare, educatie §i inovare a tarii
[2], din care releva axioma de crestere a bunastarii
unei tari este direct legatd cu sporirea capacitatii
de inovatie pe toate segmentele de activitate. Din
aceastd analizd succintd constatdm ca strategiile,
programele de dezvoltare modernd sunt bazate pe
platforma de edificare a societatii cunoasterii, axata
pe lantul sinergetic al stiintei, educatiei, inovarii cu
politicul, socialul si economicul. Prin urmare, daca
principala caracteristica a societdtii moderne este
cunoasterea, atunci productia, reproductia, distri-
butia si realizarea de cunoastere nu pot evita de a fi
politizate in sensul pozitiv al coordonarii si direc-
tiondrii inteligente. Una dintre cele mai importante
probleme cu care vom fi confruntati in urmatoarele
decenii va fi cum sa monitorizam si sa controlam
cunoasterea.

Acest proces implica modificari in sistemul de ela-
borare a politicilor, in general, si a politicii stiintei si
educatiei, in particular. Drept consecinta, se conturea-
za unele matrice noi ale politicilor bazate pe cunoas-
tere (knowledge policy), care, pe de o parte, regleaza
volumul noii cunoasteri ce creste rapid in societate, pe
de alta parte, o antreneaza coerent in dezvoltarea ei.

Politica cunoasterii atrage dupa sine elaborarea
si implementarea tehnologiilor politice, ce cuprind
doud mari aspecte: unul care se adreseaza modului
de conducere a societatii, altul — modului de inovare.
Tehnologia politica reuneste socialul si tehnologicul
— cum anume socialul poate favoriza stiinta si teh-
nologiile, care contribuie cel mai mult la progresul
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economic si social, dar si cum stiinfa si tehnologia
trebuie sa-si directioneze eforturile pentru a satisface
marile cerinte ale societdtii in devenire.

Daca acceptam viziunea strategica ca dezvoltarea
si modernizarea tarii o putem realiza doar in cadrul
edificarii societatii cunoasterii, atunci apar doua as-
pecte majore. Pe de o parte, cum trebuie sd menti-
nem si sd dezvoltam cercetarea, inovarea si educatia
universitard Tn mod durabil in Moldova, iar pe de
altd parte, cum sa antrenam aceste sfere in realizarea
acestui obiectiv major, inclusiv integrarea domenii-
lor respective de activitate in implementarea Acor-
dului de Asociere [3] si a Strategiei Moldova-2020
[4] etc. Referitor la primul aspect, se conturcaza
urmatoarele prioritati: promovarea, prin Acordul de
Asociere la UE, prin toate programele §i proiectele
ce vor urma, inifiativele noastre de suport si insotire
stiintifica, de asigurare cu potential uman, precum
proiecte si propuneri legate direct de sfera noastra
de activitate; identificarea modalitatilor de captare
a segmentelor noastre de cercetare §i inovare la cele
europene, de accesare a fondurilor structurale pen-
tru investitii in cercetare, ajustarea politicilor si ac-
tiunilor noastre educationale si de cercetare la cele
UE si concresterea ariilor de cercetare §i educatie
comune prin implementarea Acordului nominalizat.

Alt obiectiv este elaborarea si implementarea
unei Strategii si al unui Plan National de Edificare a
Societatii Cunoasgterii, ajustat la Acordul de Asocie-
re UE-RM, in care sa fie oferite solutii la provocarile
globale si locale cu care se confruntd, in general, so-
cietatea noastra, i, in particular, comunitatea stiinti-
fica si universitarda din Repubilica Moldova. Aceste
provocari ale cercetarii si educatiei vizeaza urmatoa-
rele probleme: la nivel global, stiinta si inovarea in
RM sunt de proportii mici si, astfel, ne intrebam care
este rolul cercetarii la scara mica; internationalizarea
invatamantului si cercetarii, exodul creierilor; la ni-
vel local, deficienta tuturor tipurilor de resurse (uma-
ne, infrastructurd, financiare etc.); absenta in multe



domenii a unei mase critice pentru o dezvoltare du-
rabild; calitatea pregatirii studentilor in mai multe
universitati; inconsistenta politicii cercetarii, inova-
rii si educatiei; interconexiunea slaba intre institutele
de cercetare, universitati si sectorul antreprenorial;
receptivitatea slaba a sistemului de captare si solici-
tare ale rezultatelor cercetarii si inovarii. Prin actiuni
sistemice de implementare a acestui plan urmeaza
sd reconfiguram sistemele de cercetare si educatie,
punand la baza viziunea UE, elaborata si aflatd in
proces de valorificare.

Baza promovarii societatii cunoasterii o constitu-
ie dezvoltarea economiei cunoasterii, care in termeni
matematici se descrie prin urmatoarea formula: Q =f
(K, L, R&D, HC), adica cresterea economica este
conditionatd nu numai de capital si munca, cum
era in trecut, dar si de capacitatea sferei de cer-
cetare-dezvoltare si calitatea potentialului uman.
Cresterea din ultima perioada, conform Raportului
UNESCO a investitiilor in cercetare-dezvoltare, s-a
produs in pofida crizei economice, deoarece ea a fost
identificatd ca un factor-cheie a dezvoltarii econo-
mice pe principiile cunoagterii. Marea majoritate a
tarilor, indiferent de marimea produsului intern brut,
vad educatia, cercetarea si inovarea ca unica cale de
a se mengine sau de a-si gasi locul intr-o lume extrem
de competitiva, de a face fata provocarilor majore.

Conform datelor statistice [5], in anul 2018 stu-
diile superioare de doctorat s-au desfasurat in 46
de scoli doctorale, organizate in 19 institutii de in-
vatamant superior, unele dintre acestea formand
consortii, parteneriate nationale si internationale cu
alte institutii de Tnvatamant superior si institutii de
cercetari stiintifice. Totodata, pe langd doctoratul
care este considerat ciclul III de studii superioare,
exista si doctoratul postuniversitar, care este in pro-
ces de lichidare (pentru doctoranzii Inmatriculati
pana 1n 2015) si care se desfagoard atat in institutii
de Invatamant superior, cat si in institutii de cerce-
tari stiintifice. In anul 2018 numarul total de docto-
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ranzi a constituit 1569 de persoane, dintre care 98
la sutd (1540 de persoane) au urmat programe de
doctorat superior (ciclul III). Trei sferturi din total
doctoranzi erau inscrisi la forma de invatdmant cu
frecventa redusa (75,6%). Comparativ cu anul 2017,
numarul total de doctoranzi s-a diminuat cu 3,3%, cu
diferente pe forme de Invatamant, in timp ce in cazul
invatamantului cu frecventa redusa s-a inregistrat o
scadere cu 5,7%, la invatamantul cu frecventa — o
crestere cu 5,2%. Ponderea femeilor in total doc-
toranzi este mai mare decét cea a barbatilor, cu 9,4
puncte procentuale (54,7% feminin si 45,3% mas-
culin).

Republica Moldova se situeaza pe ultimele locuri
in Europa dupd indicatorii relevanti ai pregatirii re-
surselor umane, depasind doar cateva tari balcanice.
Atat numarul doctoranzilor la 100 mii locuitori (42),
cat si numarul gradelor stiintifice conferite anual la
100 mii locuitori este de 3-5 ori mai mic decat in
majoritatea statelor UE.

In contextul celor expuse, mentinerii si dezvol-
tarii sistemului de cercetare si educatie din RM,
drept conditie absolut necesara pe fagasul integrari
RM 1in UE, se contureaza clar dezideratul ajusta-
rii politicilor si actiunilor noastre educationale si
de cercetare la cele UE si concresterea ariilor de
cercetare si educatie ale RM la cele UE prin imple-
mentarea Acordului de Asociere. Numai prin ade-
rarea la ERA si EHEA vom putea, pe de o parte, sa
raspundem provocarilor cu care se confruntd cer-
cetarea si educatia din RM, pe de alta, sa asiguram
platformele stiintifico-inovationale si educationale
in realizarea Acordului de Asociere si pregatirea
bazei de aderare la UE, care intre timp va deve-
ni o "Uniune a inovatiilor”. Primii pasi s-au facut
deja — R. Moldova este semnatard a Cartei Bolo-
gna, a fost asociatd la PC7, iar recent s-a asociat
la Orizont-2020. Care trebuie sd fie urmatoarele
noastre actiuni pe perioada scurtd, medie si lunga?
Printre primele masuri consideram oportuna confi-
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gurarea prioritatilor strategice pentru Cercetarea,
Inovarea si Invatamantul superior din R. Moldova
cu ajustarea lor la cele 6 prioritati in reformatarea
ERA si EHEA din UE. Prin prisma strategiei edifi-
carii societatii cunoasterii, ele se profileaza in felul
urmator:consolidarea si fortificarea sferelor CD si
invatamant superior cu integrarea lor locala si in
spatiul european; o sfera a CD si a educatiei sa fie
conjugata la necesitatile societale; sd avem o sferd a
CD si a educatiei cu responsabilitati definite si con-
cordate ale stiintei-educatiei, statului-politicului si
societatii; o sferd capabild de a promova inovarea si
parteneriatul cu alte sfere si sectorul privat; o sfera
a performantei cercetarii si educatiei; o sfera liant
de coeziune si platforma de dezvoltare.

Suntem constienti de faptul cd accentul l-am
punctat doar pe unele directii prioritare, altele raman
pentru discutii i seminare aparte.
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Asmop cmamvu ananusupyem omoenvHuvle npoodiemvl pepopmMupo8anus pOCCULICKO20 BbiCule20 00pa3068anusl, cpeou Komo-
pbix gvidensiem onpedenenue NOHAMUNIH020 annapama 6 3aKoHo0amenvemee 0o 00pa30eanuu, noOYepKUsaen, 4mo evicuiee
06pazosanue OONHCHO ObINML NPOPECCUOHATLHBIM, 0A8ATb 00YUAIOWEMYCsL YeT08EKY NPOPecculo, d He YUumy No HaAnpaeiIeHuIo,
obpawjaem gnumanue Ha HeoOXOOUMOCMb YCULCHUS NOO2OMOBKU 8 chepe CPABHUMENbHO20 U MEACOYHAPOOHO20 NPAsd, co8ep-
WeHCMB0BAH IS NPAKIMUKOOPUESHMUPOBAHHOU NOO20MOBKU C YUemom mpebosanull npogeccuoHaIbHblx CIMaHoapmos.

Kniouesvie cnoga: evicuee obpazosanue, bononckuii npoyecc, npogeccuonanibnoe obpazosanue, npogeccuonaibHule
cmanoapmul.

UNELE PROBLEME DE REFORMARE A iNVATAMANTULUI SUPERIOR iN RUSIA
Autorul articolului analizeazd problemele individuale de reformare a invagimantului superior rusesc. In legislatia cu privire
la educatie este evidentiat faptul ca invatamdntul superior trebuie sd fie profesionist, sa ofere profesie persoanei care studiazd,
sa acorde atentie necesitatii sporirii pregatirii in domeniul dreptului comparativ si international, perfectiondrii pregatirii
practice, tindnd cont de cerintele standardelor profesionale.
Cuvinte-cheie: invatamdnt superior, proces Bologna, educatie profesionald, standarde profesionale.

REFORMS ISSUES IN RUSSIA’S HIGHER EDUCATION
The author of the article examines the individual problems of reforming Russian Higher Education. The law with regard to
education, it is pointed out that higher education needs to be professional, to give the occupation of the person to whom you are
studying, pay attention to the need for greater training in the field of comparative and international improvement of the practical
training, taking into account the requirements of the standards.
Keywords: higher education, Bologna Process, Vocational Education, Professional Standards.

QUELQUES PROBLEMES DE LA REFORME DE L'ENSEIGNEMENT SUPERIEUR EN RUSSIE
L'auteur de l'article analyse les probléemes individuels de la réforme de l'enseignement supérieur russe. Dans la législation
sur l'éducation, il est souligné que l'enseignement supérieur doit étre professionnel, offrir une profession a celui qui étudie,
étre attentif a la nécessité d'accroitre la formation dans le domaine du droit comparé et du droit international, d'améliorer la
formation pratique, en tenant compte des exigences des normes professionnelles.
Mots-clés: enseignement supérieur, processus de Bologne, formation professionnelle, normes professionnelles.

Poccuu, Kak U B Apyrux rocymapcrsax CHI, (denepanbHbIil 3ak0oH «O0 oOpa3oBaHum», [1] Ko-
peOpMBI B CHCTEME BBICHIETO, YHHBEPCH- TOPBIA Jlall Takoe MOHATHE OOpPa30BaAHHIO: «IIEeJie-
TETCKOTr0 00pa30BaHUs UAYT HOCTOSHHO. HAMpPaBJICHHBIA MPOIECC BOCIUTAHUS U OOyUCHHUS
B 1992 rogy Obin TpWHAT NEPBBIA POCCHICKHI B HMHTEpeCax 4YeNOBeKa, OOIIEeCTBa, IrOCyAapCTBa,
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COTIPOBOXKIAIOIIUICS KOHCTAaTaleld JOCTIKeHHUS
rpaXJaHrnHOM (00YYarOUIMMCs) YCTaHOBJICHHBIX T'O-
CyIapCTBOM 00pa3zoBaTeNbHBIX YpOBHEW (00pa3oBa-
TEJBHBIX I[EH30B)».

3akon «O06 oOpazoBanuu B Poccuiickoii dene-
pauum» [2] ot 29.12.2012 N 273-D3 3HAYUTETHLHO
paciupui 3T0 MOHSTHE, Onpeelsis o0pa3oBaHue,
KaK «CIUHBIH IIeJIEHAPABICHHBIH MPOIECC BOC-
MUTAHUS U OO0YyYCHHUSI, SIBJISIOIIUNACSA OOIIECTBEHHO
3HAYMMBIM OJIaTOM M OCYIIECTBISIEMBI B MHTEpE-
cax 4eJOBEKa, CeMbU, OOLIECTBA M TOCYIapCTBa,
a TakXe COBOKYMHOCTb MPHOOpPETAeMbIX 3HAHMIA,
YMEHHUH, HaBBIKOB, LICHHOCTHBIX YCTaHOBOK, OIIbI-
Ta JIEATENbHOCTH U KOMIIETCHLIUH ONpPEACICHHBIX
o0beMa U CIOKHOCTH B ENSIX UHTEIUICKTYalbHO-
ro, TyXOBHO-HPaBCTBEHHOT'O, TBOPUYECKOTO, (GH3H-
4yeckoro u (wim) mpogeCcCHOHANIBHOTO Pa3BUTHS
YeJIOBEeKa, YIOBJIETBOPEHHS €T0 00pa3oBaTeIbHbIX
MOTPEOHOCTEH U HHTEPECOBY.

KakoBa cMbIcnioBasi Harpy3ka OTHECEHHs 00pa-
30BaHUs K OOIIECTBEHHO 3HAUYMMBIM Oxaram. OTo
He mapoBaHHast borom Omaromate. MexayHapos-
Hele HOpMbI U Konctutynuns Poccum 3akperuisior
MpaBo TPakJaH Ha TOJy4YeHHE 00pa3oBaHUs U TO-
CyIapcTBO, Ha HAIl B3MIAN, 005S3aHO OOECIICUNTH
peanu3anmio NpaB CBOMX IpakJaH Ha IMOTydYeHHE
00pa3oBaHUs.

B cootBercTBum co c1.10 3akona «O6 o6pa3oBa-
Huu B Poccuiickoit @enepannn» (1anee —3axoH «O0
oOpaszoBanum») B Poccuiickoit @enepannn ycraHas-
JIMBAIOTCS CIEAYIOIINE YPOBHH MPOodeCCHOHATIBHO-
ro 00pa3oBaHUs:

1) cpennee npodeccronanbHOe 00pa3oBaHuE;

2) BhICIIIee 00pa3oBaHue - OaKalaBpHaT;

3) Bobicmiee 00pa3oBaHUE - CIEHMAIUTET, Maru-
cTparypa;

4) BeICIIee 00pa30BaHHME - TOATOTOBKA KaJpOB
BbICLICH KBaNU(UKALINH.

[Ipexxnuii 3akoH 06 00pa30BaHUU MPETyCMaTPH-
BaJl HaJU4YHE B CUCTeME OOpa30BaHMs CIEAYIOLINX
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OCHOBHBIX YPOBHEH BBICIIETO MPOPECCHOHATHHOTO
00pa3oBaHUs:

1) mayanmpHOTO TpodeccuoHanbHOro odpas3oBa-
HUS,

2) cpemHero npogecCuoHaIBHOTO 00pa3oBaHusI,
B TOM YHMCJIE HHTETPHPOBAaHHBIC 00pa3oBaTelIbHbIC
porpaMmbl cpeiHero npogeccuoHaIbHOro odpa-
30BaHMS B 00JIACTH UCKYCCTB;

3) BeICIIEro MPoQeCCHOHAIBHOTO 00pa30BaHUSI
(mporpaMMebl OakanaBpuara, IpoTrpaMMbl IIOATOTOB-
KM CTIEIMAIUCTa H TPOrPaMMBbl MarucTpaTyphl);

4) mocneBy30BCKOr0 Npo¢eCCHOHAIBHOIO 00-
pa3oBaHusl.

C yueToM 3TuX M3MEHEHHUIl B OCHOBHBIX ITOHS-
TUSIX BO3HHKAeT BOIMPOC: pa3Be Temeph OaxaiaBp
IOPUCIIPYAEHIUN HE SBISIETCS NMPO(ECCHOHAIIOM,
Kakoe 00pa3oBaHUE OH MOJYyYaeT, KaK J0JKHA UMe-
HOBAThCSl €r0 CHEIHaIbHOCTh, €CIU B JUILIOME
BBIYCKHUKa OakanaBpuara Hamucano «tOpuct»?
HOpuct — 310 4TO — CHenUaNBbHOCTH, npodeccus?
Hamre Bricmiee oOpazoBaHue mepectano ObITh MPo-
¢deccuonanpupiM? Ho oOydeHue mMpOM3BOIUTCS
HE IO CMeNUATbHOCTH, KaK MPeyCcMaTpUBaIoCh B
MPEKHEM 3aKOHOJATENbCTBE, a 10 HaIpPaBJICHUIO
HOpucnpynenius. ByzaM npunumioch BHOCUTH H3-
MEHEHMsI B CBOM YCTaBbl, 00pa3oBaTeibHbIC MPO-
rpaMmbl, a 3KkcrepTbl PocoOpHaa3opa ycTaHaBiu-
BAlOT HECOOTBETCTBUE 3aKOHOIATEIbCTBY BY30B-
CKHX JIOKYMEHTOB, B KOTOPBIX HaXoasT abOpeBHa-
Typy «®I'OC BIIO».

UYro KacaeTcs MarucTparypsl 10 HalpaBICHUIO
KOpucnpynennus, To 31ecCh UMEHHO (heepabHbIH
rOCYIapCTBEHHBIM CTaHAapT Ha3blBaeTcs «dene-
paNbHBI  TOCYyJapCTBEHHBIH 00pa3oBaTENbHBIN
CTaHAAPT BBICIIETO MPoheCCHOHATHFHOTO 00pa3oBa-
Hus (OI'OC BIIO)» [3], T.e. B Maructparype o0y-
YaroIuecs MOIyYaroT Beiciiee MpodhecCHoHambHOe
oOpa3oBaHue, 4TO M0 HAlleMy MHEHHIO, CIEAyeT
MPHU3HATH COBEPIICHHO BepHBIM. Bricuiee oOpa3zo-
BaHHE — TO PO EeCCHOHABHOE 00pa30BaHNUE, OHO



JIAeT BBITYCKHUKY MPO(ECCHIo, 0 KOTOPOi TOT Oy-
JeT UMETh IPaBo paboTars.

Poccust nonnucana bonoHCKy0 neknapanuo B
2003 roxy Ha koH(Mepennuu B bepiaune. B beprene
B 2005 rony B 30HY bonmoHcKoro mpomecca BOIIIN
eme mATh crpad CHI': Ykpanna, Monnosa, [ py3us,
Apmenus u AzepOaiikan. Ha aToii sxe koH(epeH-
uuu B beprene Obutn onpeneieHbl MPUOPUTETHBIC
HaIPaBJICHHs Pa3BUTHUA Ul BCEX TOCYNApPCTB, He-
3aBHCUMO OT TOTO, Ha KaKOM JTare OHU MPUCOEIU-
HWIKCH K BoloHckoMy nporuieccy:

AkanemMuueckas MOOUJIBHOCTh CTYACHTOB U
npernojaBareneil — 3TO OfHa U3 OCHOBHBIX LieJiei
Bononckoro mpouecca. Heobxomumo pa3BuBarh
MOOMJIBHOCTh M YBEIMUYMBATh KOJIMYECTBO COOT-
BETCTBYIOIINX COBMECTHBIX TPOTPAMM.

Ha nepBblit B3MIsA UJ1eH, BBITEKAIOILIUE U3 ATOTO
Mporecca BepHbIe, aKTyalbHbIE U CIIPaBeUIiBhIe. B
YCIOBHSAX TNIOOAIN3ALMH SKOHOMHUKH HEBO3MOKHO
COXpaHUThH 3aKphITOE 00pa3oBaHHE, XapaKTepHOE
JUIsl KOHKPETHOT'O TOCYAApCTBA M €r0 TOCYNapCTBEH-
HOW MONUTUKN. MeXy TeM HeNb3s1 0TKa3bIBaThCs OT
COOCTBEHHBIX TpPaIUIIMi B 00pazoBanuu. Beck mup
MPU3HABaJl BHICOKOE KaueCTBO COBETCKOrO 00pazo-
Banus. He ciyvaitHo nmeHHO B COBETCKOM COI03€
OBLT cOBepIlIeH NMEePBHIii KocMuYecKnit moneT FOpust
I'arapuna. 1 B npekHuE roasl, U B HACTOALLEE BPEMsI
BBIITYCKHUKH TEXHUYECKUX By30B 0€3 TpyJa HaxX0oau-
T ¥ Haxo#aT cebe pabory 3a pybexom. Ho passe
3aja4a POCCUHCKOTO TOCYAapCTBa TOTOBUTH KaJpbl
Ui 3apyOeskHbIX cTpaH? Yrto kacaercsi oOpa3oBa-
HUS B cepe IOPUCTIPYICHIIMU, TO BPSA JIH MOXKHO
pacCUUTHIBATh, YTO BBITYCKHHUK POCCHIICKOTO By3a —
0akajaBp MM MarucTp IOPUCTIPYICHLUH OyIeT BOC-
TpeOOBaH B [PyrOM TrOCYIapCTBE, TOCKOJIBKY B KakK-
JIOM cTpaHe CBOA MPaBOBasi CCTEMa, CBOU IIPaBOBbBIE
TpaguLuu U ycraHoBieHus. 11 bonoHckas cuctema
TYT HE MOMOXKET, XOTSI MBI BCE MEPENUIN Ha KPEIH-
Thl B KaueCTBE ONpENENICHUs] 4acoB OOy4YCHHs IO
TOW WJIM UHOW NHUCUUILUINHE, U3MEHWINA CPOKH IOI-
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TOTOBKH FOPHUCTOB, CTOMM Ha TPaHU OTMEHBI KaH/IH-
JATCKOW yYEHOW CTETNCHH, IMOCKOJIBKY OOyYCHHE B
ACIIUPAHTYPE CTAJIO TPEThEH CTYIMEHBIO BBHICIIETO
o0pa3oBaHUs..

Henp3s He comtacuthest ¢ Bacunuem MBaHoBU-
yeM CongaTkuHbIM, wieHoM Komuccuu mo nucran-
[IMOHHOMY OOYYEHUIO, WIEHOM padodeil TpyIb
M0 MOATOTOBKE MpoekToB CornameHns 0 KOOpan-
Haluu padboT B 00JacTu nHpOpMaTU3auu 00pas3o-
BaTEJbHBIX CUCTEM TrocynapcTB-yuyacTHukoB CHI' u
[IporpamMMBI MEPOTIPUATHI TIO €TO peanu3anuu (0T
POCCHUICKOM CTOPOHBI), KOTOPBINA B OHOM U3 CBOUX
paboT MHUIIET, YTO «OCHOBHOMW 3ajadell 0OpazoBa-
TEIBHOM MOMUTUKH JII000TO TOCyapcTBa SBISETCS
CO3llaHUE TaKOH CHUCTEeMBl 00pa3oBaHUs, KOTOpas
OBI, C OIIHON CTOPOHBI, COIMAIBHO, MEHTAIBHO U
KyJIBTYpHO OTpa)kayia MOTPeOHOCTH BIOJHE OTpe-
JIeIEHHOTO O0IlecTBa M TOCYIapcTBa, a ¢ Ipyrou
— OpPTaHWYHO BIHCHIBAJIACh OBl B PYCIIO MEXIyHa-
POIHON CHUCTEMBI 00pa30BaHMs, OTpaXkas ero oo1re-
YeJIOBEYCCKUE MOTPEOHOCTH U HHTEPECH» [4].

Kak mpencrasnsercs, pa3Butiue WH(OOPMAaIIHOH-
HBIX TEXHOJIOTUH B 00pa30BaHMH, B TOM YHCIIE U B
IOpUANYECKOM 00pa3oBaHUU — 3TO OJHA U3 33434
pedopmupoBanus obpazoBanus B ctpanax CHI.
Ho sT0 He o3HawaeT, Ha HaII B3NS, 9TO HYKHO
OTKAa3aThCsl OT YTCHUS JEKIHUH W MPOBEIACHUS Ce-
MUHApCKUX 3aHSITUH HETIOCPEICTBEHHO B MPOIIECCe
KOHTAaKTHOH pabOTHI CTYJACHTOB H IIPEITOaBaTeICH.
JlucTaHIMOHHOE 00pa3oBaHUE -9TO TOXKE OAUH U3
myTeit peopmupoBaHus, HO, IO HAIIEMy MHEHHIO,
HUYTO HE 3aMEHHT YeJI0OBEUeCKoro obmenuns. Jnc-
TAaHIIMOHHO MOXHO MOCIYIIaTh B TEUCHHUE Yaca BbI-
JAIOIIETOCS YUYEHOTO, HO IOJHOCTBIO MEePEXOIUTh
Ha NHUCTaHOHOHHOE oOpa3zoBaHWe Moka panHo. [la
¥ MaTtepualibHas 0a3a OOJILIIMHCTBA BY30B HE T10-
3BOJISIET 00ECTICUNTh Ha BHICOKOM YPOBHE ITOJIHOE
B3aUMOJICHCTBHE TIpEroaBaTeisi W CTyICHTa Ha
PACCTOSHUH.

Revista Nationala de Drept



Hpyras 3agaya mo pepoOpMHPOBAHUIO — 3TO
3HAYUTEIBHO OOJbllIce BHUMAHUE IUCIHUILIMHAM
CPaBHUTEJIBHOTO IpaBa, MEXIYHAapOAHOMY IMpPaBy
KaK IyOJIMYHOMY, TaK U YaCTHOMY, U3yUEHHIO IIPaB
yesioBeKka. Torna OyaeT BO3MOXKHA akaJleMUYecKast
MOOMIBHOCTB CTYJCHTOB M MpeToaaBaTeiei.

Y Mocl'V yxke 6omee 10 et mMeercss IOTo-
BOp 00 OOMEHE CTyJeHTaMH M MOJYyYCHHH IBYX
JTUTUIOMOB CTYIEHTaMH — IOpUCTaMH (paHITy3CKO-
ro yHuBepcuteta Ilanteon-ACCAC — Ilapuxk-2 u
MOCKOBCKOTO TYMaHUTAapHOTO YHUBEpPCHUTETA. MBbI
KOIZIa-TO COIVIacOBalIM ydeOHbIE IUIAHBI, Hepe3a-
YUTHIBAIN U3yYEHHBIC B By3€ JUCIMILIMHBI, HALIH
CcTyneHTH exanu B [lapmwk Ha ux 4-plid Kypc, y4H-
JHCh B TEUCHUE YUEOHOTO Iojia, Molydaln JUILIOM
JUIEH3MaTa, BO3BpAIlaJIUCh, JOYYHUBAJINCh B Ha-
WeM By3€ U nojydanu poccuiickuil npumiom. Co-
TPYAHUYECTBO MPOAOIKAETCS, HO C YYETOM H3Me-
HeHus ctaHaapra B Poccuu, mapmxckue CTyAeHTHI
MIPUE3KAIOT Ha OAUH CeMecTp 3-ro Kypca, U3y4yaroT
6 IUCIUIUINH 110 CBOEMY BBIOOPY U MBI BBIJJAEM UM
crpaBKy 00 oOydyeHHH 00 M3YYEHHBIX UMU TIpEe.-
MeTax, kotopsle UM B Ilapmke mepe3aunThIBaIoT-
cs1. Jlymaro, 4To Takue IporpaMMbl BO3SMOXKHBI U €
y4acTHUKaMH HAacTOALIeH KOH(PEPEHUUH U3 CTpaH
CHI. Do Oymer crmocoOCTBOBATh aKaaeMUUICCKOU
MOOMJIBHOCTH CTYACHTOB U NperoAaBaresei, ykpe-
TUICHHUIO JIPYKObI 1 JTOBEpHUS MEXIy HAIlIMMH Ha-
ponamu.

AKTyalbHBIM B COBPEMEHHBIX YCIOBUSAX Ipe.-
CTaBJIAETCS pa3BUTHE IPAKTUKOOPUEHTHPOBAH-
HOro oOpa3oBaHMs, B TOM YUCIIE U B cdepe opu-
cupyaeHiud. Muntpynom Poccuu paspaborano u
yTBEpKIEHO yxke 1285 mpodeccrnoHanbHBIX CTaH-
naproB. Hampumep, B IOpUCTIPYACHIIMM TOSBUICS
CHEIMAIUCT 10 KOHKYPEHTHOMY IIpaBy, KOTOPBIH
oOecreuynBaeT MPaBOBOE COMPOBOXKJCHHE M KOH-
TPOJIb COOTBETCTBUSL JESTEIBHOCTH OpraHU3aluil
TpeOOBaHUAM AHTUMOHOIIOJBHOTO 3aKOHOJATEIb-
ctBa Poccuiickoit denepanuu.
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[MpodeccuonanbHbIi cTaHIAPT B 001aCTH IOPH-
CIPYACHIINN YTBEPXKACH TOIHKO B OTHOIICHUH TIPO-
¢eccun cnenopatens-kpuMmuHaiucra (yrB. [Ipuka-
3oM Muntpyna Poccun ot 23.03.2015 N 183H), B
OTHOILIEHUH TIpoeccHr I0pHUCTa, IOPUCKOHCYIBTA
CTaHJapT Ha JaHHBIH MOMEHT HE yTBEPKICH.

B wrone 2019 roma ytBepxkaeH mpodeccuo-
HaJbHBIA CTaHAAPT CIIENUAJUCTa TI0 TPYIOBOI
murpanuu. IOxcnepramu Koncynerantllitoc mog-
TOTOBJIEH MPOEKT AOKHOCTHON HHCTPYKITUHU TaKO-
ro crienuanucrta. OH JOKEH MMeTh 00pa3oBaHHE
YPOBHSI CIICIUAIUTET WM Maructparypa. JomkeH
3HaTh — 21 mo3unusl, TOHKEH YMETh — 24 TIO3UIIHH.
BoT aTOMy ero HyKHO Hay4yuTh B By3e. A TOKa
KOMIIETEHTHOCTHBIN MOXO/ M0 POCCUHCKOMY 3aKO-
HOJATeIbCTBY, KaK MPEICTaBIsIeTCs, ce0s HE OYCHb
onpapzabiBaeT. Kak MOXHO MpOBEpPUTH OCBOCHHE
CTYJICHTOM, HAIpUMep, TaKOH KOMIETCHIMH, KaK
CIOCOOHOCTh JOOPOCOBECTHO HCIOMHATH Mpodec-
CHOHANbHBIE 00S3aHHOCTH, COOTIONATh TPUHITAITHI
stuku ropucta (OK-2) mnn crmocoOHOCTH coxpa-
HATH M YKPETUIATH JIOBEpHE OOIIeCTBa K IOpUANYe-
ckomy coobmiectBy (OITK-4).

Ha nam B3mIsiA, mpencTaBUTENd TOCYIAPCTB
CHI" momxHbI ObI OONBIIE COTPYIHUYATH TPU TOA-
TOTOBKE MPO(ECCHOHANBHBIX CTaHJIAPTOB, TOTJA H
B 00pa30BaHMU Pa3HBIX CTPaH MPH MOATOTOBKE CO-
OTBETCTBYIOILETO crienuanucta Oyaer OoJblie co-
BITQJICHUM.

PedopmupoBanue yHHBEpCHTETCKOTO 00pa3oBa-
HUS JJOJDKHO TTPOXOJIUTH 0053aTeNbHO, MBI JOJKHBI
BOCITUTaTh U TEOPETUYECKHA W TPAKTUIECKU TOJI-
TOTOBJIEHHOTO Tpodeccuonana. YHUBEPCUTETCKOE
00pa3oBaHre JOJDKHO JaTh YEIOBEKY Mpodeccuro,
KOTOpasi IOMOXET eMy HalTH CBOIO JOPOTY B JKH3-
HU, 00€CTIEYUT eMy TOCTOMHBIN TPYXI U BO3MOXKHO-
CTU MPOJABHKEHHUS MO couManbHOU jecTHuue. Ho
JUTSL 9TOTO HaJl0 YYUTHCS BCIO )KHU3HB!
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Throughout this paper, by developing the ideas and arguments contained in this summary, we shall make some critical ob-
servations on certain provisions of the World Anti-Doping Code, as well as on the national legislation drafted in the spirit of
this Code, which eradicate legal principles established by our predecessors, established professionals and philosophers of Law.
Our observations are also meant to emphasise the necessity of regulating an emerging branch of Law — mandated by the reality
of contemporary social and economic life —i.e. ,,Sport Law” — a science that draws its roots from both Sport and Law. In this
context, we cannot but connect legal values to sports values.

Keywords: sport law, right to practice sport, right to work, right to dignity, legal ethics, exercise of rights, anti-doping
policies.

CONSIDERATII CRITICE PRIVIND IMPUNITATEA REGULAMENTELOR DIN CODUL MONDIAL

ANTI-DOPING SI SUBORDINATELE ACESTUIA iN RELATIE CU VALORILE SPORTULUI CONTEMPORAN

Pe parcursul acestei lucrari, dezvoltand ideile si argumentele continute in rezumatul dat, vom face cdteva observatii critice
asupra anumitor dispozitii ale Codului Mondial Anti-Doping, precum si asupra legislatiei nationale elaborate in spiritul acestui
cod, care tind spre eradicarea principiilor de drept stabilite de predecesorii nostri, profesionisti i filozofi consacrati ai Dreptu-
lui. Observatiile noastre sunt menite, de asemenea, sa sublinieze necesitatea reglementarii unei ramuri emergente a Dreptului —
impusd de catre realitatea vietii sociale si economice contemporane - adicd ,, Legea Sportului” - stiintd care isi trage raddcinile
atdt din sport, cdt si din drept. In acest context, nu putem decdt si conectam valorile legale cu valorile sportive.

Cuvinte-cheie: dreptul sportului, dreptul de a practica sportul, dreptul la munca, dreptul la demnitate, etica juridica, exer-
citarea drepturilor, politicile antidoping.
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CONSIDERATIONS CRITIQUES CONCERNANT L'IMPUNITE DES REGLES
DU CODE MONDIAL ANTIDOPAGE ET DE SES SUBORDONNES PAR RAPPORT
AUX VALEURS DU SPORT CONTEMPORAIN

Au cours de cet article, en développant les idées et les arguments contenus dans ce résumé, nous formulerons des
observations critiques sur certaines dispositions du Code mondial antidopage, ainsi que sur la législation nationale élaborée
dans [’esprit de ce code, qui tend a éliminer les principes juridiques établis par nétres prédécesseurs, professionnels et
philosophes du droit dévoués. Nos observations visent également a souligner la nécessité de réglementer une branche
émergente du droit - imposée par la réalité de la vie sociale et économique contemporaine - le "droit du sport” - une science
qui tire ses racines du sport et du droit. Dans ce contexte, nous ne pouvons que relier les valeurs légales aux valeurs
sportives.

Mots-clés: droit du sport, droit de pratiquer un sport, droit au travail, droit a la dignité, éthique juridique, exercice des
droits, politique antidopage.

KPUTUYECKHUE COOBPA’KEHUSA O BESBHAKA3AHHOCTU ITPABUJI
BCEMUPHOI'O AHTUAOIMUHIOBOTI'O KOAEKCA U EI'O NIOAYUHEHHbBIX
B OTHOIIEHUU HIEHHOCTEMA COBPEMEHHOI'O CIIOPTA

B xo00e smoil pabomwi, pazeusas uoeu u apeymenmol, CoOepAcayuecss 8 OAHHOM pe3tome, Ml COenaemM HEeCKONbKO KpUmu-
YecKux 3ameuanull no onpeodenenHviM noaodcenuam Beemuprnoeo anmudonunzo6020 kooexca, a maxdice no HayuoOHAaIbHOMY
3aKOHO0amenbCmeay, paspadomanHomy 6 dyxe 95mo20 KOOeKcd, KOmopule CIpemMaAmcs UCKOPeHUMb RPUHYUNbLL npasd, ycma-
HOBNIeHHbIe HAWUMU NPeOuleCm8eHHUKAMU, NPodeccuonaramu u oceaujeHneimu guiocopamu npasa. Hawu nabniodenus
maxaice npu3eansl NOOYEPKHYMb HEOOXOOUMOCMb PeSyIUpO8aHUs PA3GUBAIOWelCs OMPACU NPABA-HABA3AHHOU PealbHO-
CMbIO COBPEMEHHOU COYUANLHOU U IKOHOMUYECKOU JICUSHU - MO eCmb ,,3aKOH cnopma’ - HayKa, KOmopas 6blmA2uedem
CB0U KOPHU KaK U3 Cnopma, max u u3 npasa. B smom konmexcme mMbl MOJCEM MONbKO C6A3AMb 10PUOUYECKIUE YEHHOCHU CO
CHOPMUBHBIMU YEHHOCMAMU.

Knrwoueswle cnosa: npaso cnopma, npaso 3aHumMamscs. CHOPMoM, npago na mpyo, npaso Ha O0OCMOUHCMEBO, OPUOULECKas
9MUKA, ocywecmsienue npas, AHmMuOONUH208aAsl NOTUMUKA.

he meanings of the concept of Sport in the of the European Union) and of the meaning of the

EU and in Romania - characterisation of expression ,,physical education and sport activity”
the phenomenon from neutral positions, not influ- (as defined by the special law on Physical Educa-
enced by emotional factors or other interests tion and Sport in Romania - Law no. 69/2000 with

First of all, in order not to be affected by the pit- subsequent amendments and supplements) [3].

falls of the ambiguous Romanian legal terminology The consecration of the term ,,sport” is due to the
[1], and in order to have arguments for harmonizing athletic method promoted by English schools at the
the definitions of these activities, at least at the level beginning of the 19th century. ,,Sports Education” is
of European normative acts, objects of monitoring connected to the success of the sports system promot-

of the World Anti-Doping Agency and, in our case ed by Thomas Arnold through the reform of the Rugby
of'the Romanian National Anti-Doping Agency, it is School (started in 1829), which was adopted by uni-
necessary to get a brief overview of the meaning of versities and spread throughout the entire British soci-
the term ,,Sport” (already legally defined in Article ety [4]. Initially, ,,sports were limited to school games
2 of the European Sports Charter [2], a definition within colleges...in 1850, the University of Oxford
used by the White Paper on Sport, which entered established the first athletic club, and was later fol-
into force at the same time as the Treaty of Lisbon, lowed by Cambridge University...seventeen colleges
together with the Charter of Fundamental Rights form a federation around Cambridge, and in 1855 the
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first general inter-school meeting of this federation is
held...in 1861, in London, nautical clubs organize the
first rowing races on the Thames™ [5].

The meaning of the term ,,sport” differed de-
pending on the perception of society in the historical
period that generated the phenomenon, as specified
in important dictionaries, such as Larousse (1876),
Larousse (1949), Quillet (1950), the Petit Robert
(1980), The Concise Oxford Dictionary.

Other definitions, or only references to them,
given by the great minds of those times, may con-
tribute, and have contributed to the definition of the
concept of sport [6]. For Pierre Coubertin, Sport
was ,,a voluntary and frequent cult of muscle-in-
tensive effort, leaning on the desire of progress and
sometimes being downright risky”. Pierre Parle-
bas defined sport as ,,a physical movement situa-
tion minutely regulated which organizes the condi-
tions of space, time and interaction in which it is to
be undertaken”, adding that ,,we give the name of
sport to any physical movement situation codified
in the form of competition and institutionalized”.
Christian Paciello and Catherine Louveau, fol-
lowing a series of studies of the sociology of sport,
consider that ,,sports constitute social practices in a
set of other cultural practices”, etc.

Sport is considered by historians and sociolo-
gists as one of the key ,,phenomena of our age” [7].
An eminent legal practitioner, Lord Bryce, in his
Studies in History and Jurisprudence, states that:
»that there are some conceptions which it is safer
to describe than to attempt to define”, and sports
is one of them. On the basis of this statement Pro-
fessor Sir Ludwig Guttman, in Textbook of Sport
for the Disabled, describes sport as follows: ,,Any
physical activity that has the character of a game
and involves a battle with the self or with others,
or a confrontation with natural elements, is sport.
Should these activities involve competition, they
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must be carried out in the spirit of sportsmanship.
There can be no true sport without fair-play. All
rules must be observed having these in mind”. Ac-
cording to this definition, sport includes education
and risk, in the context of self-regulation or regula-
tion imposed from the outside, whose elements are
essential for the manner in which the law and the
rules of the game must be applied to sport[§].

In contemporary society, we cannot but agree
with the statement that Sport, like any other so-
cial phenomenon, is subordinated to the sys-
tems of values, norms and habits existing in
society. These greatly influence the manner in
which people want to or can practice sports.
In our current context, characterized by the gener-
alization of consumer society, with its pragmatic
and materialist focus, we find ourselves witnesses
of the exacerbation of material purposes and values
as compared to spiritual and moral ones. Sport, as a
social phenomenon, is no exception. Sports, mainly
professional sports, become an important source of
profit. Sports become athletic shows: competitions
are paid, performance is subservient to mercantil-
ism, commercialization and the maximum exploita-
tion of human effort.

Many values and functions are attributed to
Sports. So many, in fact, and so important, that, for
a long time now, Sports have become infallible. We
mistake Sports for physical education, for recre-
ational physical activities, etc. We mistake athletes
with their fans. Sports have become extra-planetary
— they no longer follow an essential legal principle:
no one is above the law — as Sport has been con-
fiscated by supranational bodies which now make
the rules of the game and create Codes, such as the
World Anti-Doping Code. Sport is also a lucrative
activity, already a component of the list of occupa-
tions already validated by the Classifications con-
cerning economic activities. The athlete who par-



ticipates in high-level competitions concludes con-
tracts, works, is compensated for his activity, and
is a professional according to the new Romanian
Civil Code, receiving a salary or compensation as-
similated to salaries, pays taxes, etc. This is where
sports activity is assimilated, even in the case of
children, adolescents and young people, with work
activity [9].

In a paper published in the journal ,,Stiinta Spor-
tului” (The Science of Sport) [10] it is stated that
,perhaps those who are preoccupied by the analysis
of the values of physical education and sport, in to-
day’s Romania, might be tempted to withdraw from
this field in order to dedicate themselves to abstract
existential meditation” - that is to say, in order to
be able to carry out such an examination, one must
detach oneself from the phenomenon - to even be-
come ,,irrational” [11] so that one might achieve
such a valuation out of the conventional norms of
the proto-ideology of contemporary sports. For ,,...
during the process of learning values we need to
determine a value in a general piece of knowledge,
the value of the knowledge; and we characterised
this value as necessary, objective, independent of
our subjectivity” [12] - and thus we initiated a pro-
cess to demystify sport.

Persevering in this concern for the identification
of possible further evaluations of the values of sport
one can discover that, in contemporary society, the
collective perception of the values of sport, includ-
ing the perception of legal practitioners, has not
changed. This is how we came to ponder on the fol-
lowing series of questions: How might one evaluate
the implementation of law in the field of sport since
its current social values no longer fully represent the
ethical ideal of sport, redesigned by Baron Pierre de
Coubertin? How might one implement law in the
matter of preventing and fighting doping in sports,
and here we are especially referring to Romania,

when there is visible parallelism and opposition in
the matter of the penalties applied, between Law No
227 of 7 June 2006 on the prevention and fighting
of doping in sports, republished and updated, and
Law No 143 of 26 July 2000 on the prevention and
fighting of illicit traffic and consumption of drugs,
republished and updated, also taking into account
the fact that many doping substances, included in
the list of substances prohibited to athletes, can
also be found on the list of drugs? Thus, Article
93 of Law no. 227/2006 specifically provides that:
,,In the case where the substances discovered dur-
ing the doping control are also regulated by Law no
143/2000 on the prevention and fighting the illicit
traffic and consumption of drugs, republished, with
subsequent amendments and supplements, or by the
Government Emergency Ordinance no 121/2006 on
the legal regime of drug precursors, approved with
amendments by Law no 186/2007, with subsequent
amendments, the Agency shall be required to no-
tify the National Anti-Drug Agency, and the crimi-
nal investigation bodies”. Perhaps in this case we
could follow the example of other countries, such
as the United States of America, and institutional-
ize doping as a criminal offence via national laws?
As a matter of fact, in the great variety of normative
acts which have started to contribute towards the
elimination of doping in sports, we can find a very
firm legislative initiative of the U.S.A. which has
resulted in the ,,Anabolic Steroid Control Act” of
1990. The 1990 law is an amendment to the 1970
Controlled Substance Act, a Law which assimilates
anabolic steroids to controlled substances. The
term ,,controlled substance” under this law means
a medicinal product, or other substance or direct
derivative, included in the tables I, II, III, IV and V
of the Controlled Substances Act (which does not
include distilled spirits, wine, fermented beverages
or tobacco). According to this law, anabolic ste-
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roids were assigned to Table III of the Controlled
Substances Act (information valid until the end of
1998)

Although the U.S. Congress almost completely
,washed their hands” of the imposition of a legisla-
tion relating to the regulation of sport, with few but
remarkable exceptions (the
Amateur Sports Act of 1978,
various laws relating to the
liability for injury in sport-
ing activities, regulations for
gambling related to sports,
special protection offered by
law to the Olympic symbols
through the Trademark Coun-
terfeiting Act, etc.), they have
considered the actions of us-
ing and owning doping sub-
stances as acts generating a
high degree of social threat,
regulating them as criminal
offenses. The penalty for the
illegal distribution of ana-
bolic steroids is laid down in
this law as follows: a maximum of 5 years of im-
prisonment and a fine of up to $250,000, while the
penalty for ownership, without legal prescription,
is of up to one year in prison and a fine of $1,000.
Thus, the Olympic Committee of the United States,
as we have previously shown, has, from our point
of view, an efficient instrument against the use of
anabolic steroids in sports [13].

As regards the consumption of drugs by athletes,
the situations where they, out of a desire to improve
their performance, call upon various substances with
different effects, including drugs, as defined by law
143/2000 are regrettable. This law differentiates be-
tween risk and high risk drugs (as referred to in An-
nexes I, I, III) and precursors (Annex 1V).
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In the last report [14] published by the Roma-
nian National Anti-Drug Agency (ANA), the most
widely used illicit drugs in Romania (Figure 1) are
highlighted, cannabis being at the top of the list.
Among the persons using them: pupils, students,
athletes, teenagers as well as elderly people.

Cele mai consumate droguri in Romania (fig.1)

M o3%
M o3%
M 03%
Bl o4%
] 0,5%

Cocaind / crack I o.7%

I 2,5%
I 587

1,0% 2,0% 3,0% 4,0%  5,0% 6,0%  7.0%

We have previously referred to illicit drugs be-
cause Article 4, Paragraph (1) of Law 143/2000 in-
criminates ,,the cultivation, production, manufacture,
experimentation, extraction, preparation, processing,
purchase or possession of risk drugs, for one’s own
consumption, without having the right to do this,
is punishable by imprisonment from 3 months to 2
years or with fines”, and Paragraph (2) provides for
the same procedures in the case of high-risk drugs,
but the deed is punishable by imprisonment from
6 months to 3 years. The Romanian legislator has
therefore foreseen a variety of ways in which this
deed can be committed. It should be noted that, in
order for the constitutive elements of this criminal
offense to be met, it is sufficient to commit a single
one of the deeds referred to above.



In order to have a clear picture of this phenom-
enon, we believe that a comparative presentation of

the types of substances consumed in relation to sex
and age (Figure 2) would be useful.

Fig.2 796
Bsub25ani MW25-34ani M peste 35ani
309 353
_ 14> 88 87
41 44 48 ¢ 49
Canabis Stimulanti Opiacee NSP

In addition to these prohibited substances, legal
drugs such as: tobacco, alcohol or drugs which do
not require a medical prescription are consumed
(for example: tranquilizers, sedatives or antidepres-
sants).

Another worrying phenomenon is the combined

consumption of substances, which usually causes
various adverse effects, much more dangerous for
the human body. According to the same report, a sig-
nificant increase in the combined consumption can
be noticed, in relation to the singular or individual
consumption. (Figure 3)
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Our country isn’t the only one facing this issue,
as an entire global network has been consolidated
over time, of which Romania is only a part. Thus,
the fight against this phenomenon continues both at
Community and national levels, through the imple-
mentation of some strategies to prevent and fight the
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traffic and consumption of drugs and other psycho-
active substances.

Thus, other questions naturally arise: How can
we implement law in anti-doping policies in the field
of sport? Since it is constituted by national and trans-
national industries, and the ethical limits of capital-
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ism are well known when up against “super-state”
organizations, inquisitors of a field which they shall
never be able to control entirely. Doping policies
should be extended to encompass the pharmaceuti-
cal industry as well, and perhaps even towards the
identification of specific hypotheses regarding the
creation of prejudice to sports leaders at any level
(see the contents of Article 45, Paragraph (1) of Law
No 227/2006: ,,The management of results regarding
the facts which lead to the breach of the provisions
of Article 2, Paragraph (2), Letter (d) shall be en-
sured by the Specialized International Federation
or...”.

We can state that the legal reality of the Euro-
pean Union helps to achieve uniformity in a demo-
cratic system of fundamental cultural differences,
regarding the perception of the values of Sport as
well. However, the real status quo of the laws in our
contemporary society, even as part of the European
Union, is not the same. Differences resulting from
the disposition of systems, owing to political events
which occurred in the Europe of the 1990s, on each
side of the ,,iron curtain”. In this context, but also in
the conditions of the adoption of the beneficial as-
pects of each of the two systems, we consider that
the mutual influence of the two creates benchmarks
for developing a new theory in Comparative Law re-
garding contemporary judicial geography. As far as
we are concerned, we consider that although there
are peculiarities of interpretation of the values of
sport for those belonging to each of the two main
systems, we cannot speak with the same intensity of
the fundamental differences on these perceptions. In
our case - we can say that Sport Law can be seen,
equally, as a part of the science of Sport as well as of
the science of Law. We can appreciate the illegality
or legality of the facts that occurred in the field of
Sport according to the following sociological criteria
- legal norms, rules and regulations, customs, tradi-
tions, manners and habits [15] this statement is also
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justified by the classification resulting from the le-
gal doctrine of the areas of legality of Sports: 1. The
area of state order; 2. The area of the sport field; 3.
The area of international structures of sport - which
has imposed, a not entirely viable, through a legal
artifice that was implemented without, in our opin-
ion, a fully valid legal basis - UNESCO Convention
Against Doping in Sports, - namely the global anti-
doping policies covered by the World Anti-Doping
Code (WADA).

We must agree with the fact that the implementa-
tion of law (much like that of the social phenomenon
of'sport), and its transformation into an instrument of
politics, can be a real danger to the legal security of
states with different political priorities.

The dangers which threaten the current conditions
in the order of natural law (legislative inflation, the
excess of normativism as a self-destruction tendency,
the possibility of separation and aggravation of the
conflict between the values of public order and the
values of states with different apparent or simulated
democracies [ 16], must not impair the normativity of
law, and neither that of sport, especially where the
new branch of Lex sportiva is implemented. Thus,
Law, seen as a normative phenomenon must also
represent the implementation of law in an ample so-
cial phenomenon like sport. The legal safety of all
participants to these activities must be promoted.
The fundamental right to practice sports must be
observed and guaranteed, and implicitly the right to
work of those who have professions in the field of
sports. The values of law must be consonant with
positive values of sport - especially in the current
situation of excessive marketing of sport and its be-
coming an instrument of political manipulation [17]
that can lead to illicit behaviours gaining legitimacy
on ,,the sport field”, and can also introduce abuses.
Lex sportiva - which now comprises a part of the
specificity of the anti-doping regulations and sport
law, as a whole, cannot deviate from the fundamen-



tal principles of law. And if our discussion turns to
the axiological dimension of law, within the concept
of cultural pluralism (including sport) of contem-
porary society (the need to reconsider the principle
of human dignity stands out more and more - man
understood as a unitary system - problems not only
precede scientific opinions, but also operate in the
underground or open core problems of science. As
an expression of consubstantiality, affinity of the
proposed value interdependencies, human dignity
does not annihilate the irreducible character of these
values. It is, however, able to provide a guiding prin-
ciple, a structural axis of the system of values which
guides law: law is for man, for the human person in
its diversity of needs and manifestations. This means
that law should contribute, through its specific nor-
mative climate to the preservation and development
of man as a biological, psychological and social be-
ing; to the normality of ensuring that the physiologi-
cal needs are satisfied; to the achievement of civic
safety; to the establishment and development of a
social framework in which freedoms must coexist;
to provide legitimate guidelines in the competition
for the affirmation of the human personality; to pro-
vide the legal climate necessary for each person to
achieve their creative ideal. M. Djuvara, a reputable
Romanian legal practitioner, stated that: ,,The fun-
damental idea which lays at the basis of law is (...)
respect for human dignity, respect of man for man,
with sympathy toward fellowmen, and therefore in
compliance with all their legitimate rights, i.e. those
which do not involve trespassing on the freedom of
others”) [18].

In this context, we must also mention the utility
of the formulation of the arguments above. Admit-
ting that Sport Law was formed as a separate branch
of Law in many legal systems we can ,,enhance the
scientific research tasks both in the general theory
field, as well as in the field of sectorial knowledge”.
Under the conditions of globalisation, and sport is
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a fully globalised phenomenon, legal practitioners
can no longer afford the luxury of approaches made
only from strictly local perspectives or only from a
position of monopoly of correct ideas in the matter
of sanctioning anti-doping policies in sport. Then
the interference, within the body of those who judge
or arbitrates sporting disputes arising in connection
with the combating and preventing of doping in
sports, of those who do not have the status of legal
practitioners, does not guarantee the legal security of
athletes, even if their cases undergo ,,arbitration” at
the Court of Arbitration for Sport in Lausanne - for,
isn’t it so? No-one is above the law: No natural per-
son, nor any legal person, object or field of activity
and neither can we allow the existence of certain Lex
Sportiva regulations which do not follow the funda-
mental principles of Law. We shall share some short
critical notes on the provisions of the World Anti-
Doping Code, operational from 1 January 2015.

The values of the contemporary sports - suf-
ficient argument for the demystification of sport

There is a need for a reduction of the ,spiral of
silence” regarding the values of sport[19]. It is nec-
essary to communicate (understanding by communi-
cation ,,all the processes by which a mind can influ-
ence another”) [20] in an informed way, at least from
the urgent point of view of the need to contribute to
the formation of a legal culture, with special view
to sporting activities. It is necessary to reduce the
phenomenon named ,,the spiral of silence” nestling
in a manipulative way in mass culture, encouraged
by the outdated myth of the modern Olympic val-
ues. The approach of willed, legitimized absorption
into a social system of behavioural norms, social us-
ages, views, opinions etc. on the role and values of
sport in contemporary society should be valued in an
informed way. It is known that the projection of
opinions, ideologies etc. for legitimacy purposes
often depend on the confrontation between public
opinion and (vs). the spiral of silence.
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Sport, like any other social phenomenon, is sub-
ordinated to the systems of values, norms and habits
existing in society. These greatly influence the man-
ner in which people want to or can practice sports.
In our current context, characterized by the gener-
alization of consumer society, with its pragmatic
and materialist focus, we find ourselves witnesses
of the exacerbation of material purposes and values
as compared to spiritual and moral ones. ,,Sport, as
a social phenomenon, is no exception to this ten-
dency. Sports, mainly professional sports, become
an important source of profit. Sports become athletic
shows: competitions are paid, performance is sub-
servient to mercantilism, commercialization and the
maximum exploitation of human effort”.

To explain in order to understand - what we are
trying to accomplish with this paper must be an
attribute of all communicators with physical edu-
cation and sport interests - including mass media
which, not infrequently, target the social control
function, a source of social pressure on the indi-
vidual [21]. Such communication should constitute
a responsible and constant professional activity
of trainers - of those who have responsibilities on
skill-training of future professional bodies - includ-
ing such bodies for the sport and the legal profes-
sions. It is well known that the value of a phenom-
enon, in our case of sport, depends on the perceived
value of those who assess it. ,,The professionaliza-
tion of sport makes it no longer emit spontaneity
and nonchalance” [22]. In modern society, sport
gradually departs from the purely ludic sphere and
becomes a sui generis element: there’s no more
game, although no seriousness either. In today’s so-
ciety, the phenomenon of sport is detached from the
process of culture itself, which takes place outside
it. ...Sport has become completely secular and no
longer has any organic or other type of connection
with the structure of society, even if its exercise
is imposed by authorities. ,,Perfection brought by
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modern social techniques on the external appear-
ance of sports demonstrations and competitions
cannot elevate sport to the rank of activity generat-
ing style and culture. No matter how important it
is for participants and spectators, sports remains a
sterile function, in which the old playful factor has
faded - and this concept vehemently contradicts the
current public opinion, for which sport seems to be,
par excellence, the playful element of our culture...
It must not be a deceptive appearance, behind
which an intention to achieve specific purposes is
masked by specially cultivated forms of play. Au-
thentic play excludes any form of propaganda. Its
target is in itself” [23]. For an objective analysis of
responsibility in sports one must have an overview
of sport and to forcefully remove it from its sacred
pedestal...i.e. to impose its demystification.

In a recent publication, Shawn E.[24] Klein gives
us a very useful overview of historical definitions of
sport: the shift in perspective proposed by Schieman
is particularly interesting, as he asks ,,what is a good
game?” instead of simply ,,what is a game?”. We
think it a particularly suitable question for us all to
ask ourselves right now, as sport has been removed
from its moral values and the spirit of fair play, and
appears to confirm the malicious decree according to
which ,,the first myth concerning fair play in sports is
that it exists”[25] (Pflaster, 2000). The British writ-
er George Orwell (1945) also expressed his doubts
about the ethical nature of sport, stating that: ,,Seri-
ous sport has nothing to do with fair play, it is bound
up with hatred and jealousy, boastfulness, disregard
of all the rules and sadistic pleasure in unnecessary
violence. In other words it is war minus the shoot-
ing”. Attempts are being made today, in a variety of
environments, to introduce a sort of justification and
liberalization of doping, usually invoking a series of
arguments to this end [26]. Such an argument, com-
mon to supporters of doping, refers to the fact that
it has always existed, and that it is not a product of



contemporary society. Even in ancient times, the ath-
letes of Elada used various potions made from plants
in order to enhance their performance, even consum-
ing lamb testicles in order to enhance their strength
and muscular force, etc. To these arguments, the op-
ponents of doping argue that one cannot compare
the small-scale use of (usually) natural substances
which was common practice before the XXth cen-
tury with today’s generalized, industrial-scale dop-
ing, using substances created in test tubes which in-
volve the active contribution of medical researchers.
The observation of a well-known critical analyst of
contemporary society must be noted here: ,,if many
athletes become consumers of anabolic steroids or
hormones, ordinary consumers will, in turn, wish to
exceed their limits by taking chemicals to improve
their physical capacity, or which contribute to main-
taining their competitive shape, to the strengthening
of individual qualities in a society based on gener-
alized competition” (Lipovetsky [27], 2007). Those
who invoke this argument do not see why we should
distinguish between the world of sports and other
spheres of activity in which stimulating substances
are used to improve performance (for example, in
the art world, in stock speculations, etc.). ,,To win,
to excel, to search for performance by any means;
together with contemporary sport, practices which
express exceeding one’s limits have become a major
fact of our society, as noted by the same author (Li-
povetsky, 2007). In fact, the generalization of doping
is nothing but the logical consequence of the modern
vision about the human body, a body regarded as an
object abandoned to specialists in various sciences,
a body which is increasingly more ,,manufactured”
with the purpose of obtaining performance. In such
society, the appeal to stimulating or doping substanc-
es is presented as more and more indispensable in
order to succeed, or at least to cope. ,,In fact, doping
in sports is the image of our society, of the treatment
which it reserves for nature (flora and fauna) and the
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environment. Similarly to the way plenty of chemi-
cal fertilisers are used to increase the efficiency of
agricultural land, in the same way, we do not hesitate
to use other just as chemically loaded substances in
order to achieve results that exceed norms”™ [28].
Another argument according to which doping
should be accepted refers to a universal principle of
ethics, namely, the principle of equality. ,,All human
beings are born free and equal in dignity and rights”,
states Article 1 of the Universal Declaration of Hu-
man Rights. This statement does not contradict the
existence of physical differences: equality does not
mean identity. This is best demonstrated by the prin-
ciple of sports competitions where the watchword is
»may the best win”. In the case of sports, the best
means the strongest, fastest, most agile, most resis-
tant. These skills are unevenly distributed between
individuals and have a genetic origin. Even if the
physical and mental training interferes with the bio-
logical determinism and contributes to the success
of champions, key biological characteristics (breath-
ing, cardiac capacity, musculature, nervous system,
etc.) shall be decisive in achieving success, and ,,one
of the reasons for being of our society is to compen-
sate for, not to promote the consequences of biologi-
cal inequalities” [29], according to Kahn (2004). The
use of instruments, prostheses, ordinators and other
auxiliaries allows the restoration of parity between
persons in respect to their ability to move, work, re-
member, play, etc. When a physically disadvantaged
athlete use means - for example, doping substances
- to compensate for his or her deficiencies, he or she
does not contradict the principle of equality. Further-
more, the acceptance of doping practices and their
use by all will restore the initial physical inequali-
ties, the same author affirms. The fact that so many
athletes have been found positive to anti-doping tests
or have admitted, after their withdrawal from sports,
that they had been doped, justify the opinion that the
idea of a natural sport remains just a myth. ,,It is sen-
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sible to suspect that gold medals now no longer go
to those who are not doped, but to those who are pro-
cessing their doping substances for a maximum re-
sult so well they are not found” states Singer (2007),
professor of Bioethics at Princeton University in the
United States. He analyses the solution proposed by
Savulescu (2004), a doctor of medicine and bioeth-
ics, leading the Oxford Uehiro Centre for Practical
Ethics and who opts for lifting the prohibition on
doping substances which strengthen performance
and pleads for the freedom of athletes to consume
whatever they want, as long as it does not represent a
threat to their health. Savulescu et al. (2004) affirms
that, instead of trying to detect whether an athlete
used doping substances, we should focus on mea-
surable indicators to find out if they are endanger-
ing their health. Thus, if an athlete has a significant
level of erythrocytes in their blood as a result of the
use of erythropoietin (EPO), then they should not
be allowed to compete. The problem is the number
of erythrocytes, not the means used to increase this
number.

Without the use of doping substances, athletes
with the best genes will have an advantage which
lacks fair play in relation to those more generically
favoured [30]. ,,Of course, they also need to train,
but if their genes produce more EPO than ours, they
will defeat us in the Tour de France, no matter how
much we trained. If not, we can take EPO to com-
pensate for our genetic deficiency. By establishing
a maximum level of erythrocytes, we can in fact es-
tablish the sport field by reducing the impact of the
genetic lottery. Effort then becomes more important
than to have the right genes” [31] (Singer, 2007).
Those who claim that the use of doping substances
is contrary to the spirit of sports are reminded that
improving performance constitutes the very es-
sence of this spirit. Accordingly, athletes should be
allowed to pursue this spirit by any healthy means.
Against this view we might argue that the use of
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doping substances has disastrous consequences
to the long-term health of the athletes. Their use
would lead to an inhumane form of instrumental-
ization and exploitation of athletes. They would
then only be judged from the utilitarian perspec-
tive of their ability to win, of the profitability of the
spectacle of sports, without taking into account the
dangers to which they are exposed by using dop-
ing. Moreover, sport does not have a single ,,spirit”.
People practice sports to socialize, to move, to keep
in shape, or in order to communicate. They can try
to improve their performance, but they do it for
their own good, in order to feel a sense of fulfil-
ment. ,,This feeling of fulfilment has no meaning if
it comes from a syringe or a pill they use. They are
harmful to their health and their use would prove to
be contrary to their own interests” [32].

An integrated approach on the issue of protection
and promotion of human rights in connection with
the practice of sports requires, therefore, a systemic
overview of the anti-doping policies contained in
the World Anti-Doping Code. Regarding ethics and
fair play, ,,mandatory attributes of sport”, we feel
obliged to make it known that sport, according to the
European Commission’s White Paper on Sport, ,,is
a social and economic phenomenon in continuous
development, with an important contribution to the
strategic objectives of the European Union relating
to solidarity and prosperity. The Commission recog-
nizes the essential role of sport in European society,
especially at this moment, when it is necessary for
it to become closer to the citizens and to deal with
issues that they are directly interested in. However,
sport is facing new threats and challenges emerging
in the European society, such as commercial pres-
sure, exploitation of young athletes, doping, racism,
violence, corruption and money laundering” (White
Paper on Sport, Introduction, paragraphs 1-3).

The specificity of sport refers to those regula-
tions which concern the rules of games, or the rules



regarding the sports field which have their own pen-
alties, and certainly not to the sanctioning monop-
oly, as object of Courts of Arbitration for sports, of
disputes which concern fundamental human rights.
Specialists the field of sport, directly confronted with
the many problems with regard to moral judgment,
the responsibility and irresponsibility of sports bod-
ies and those having related activities seem more and
more interested to form a concrete and coherent vi-
sion in this field. According to those shown above
we can state that sport, even at Olympic level, has
become excessively professionalized and commer-
cialized - in this sense we can answer that profession-
al sports activities, understood in terms of the New
Civil Code, must obey legal regulations.

Moreover, according to new legal interpreta-
tions of the concept of Ethics it is necessary to men-
tion that: the imperatives of efficiency and efficacy
of professional activities related to sports must be
supplemented by the imperative of legality (in ac-
cordance with the principles of the Legal Ethics of
Sports, and implicitly of the professions related to
sports). We cannot stress this enough, we believe all
this must become a requirement for all parties in-
volved in sports activities — athletes, managers of
for-profit entities (focusing on economic profits)
or not-for-profit entities (focusing on social profits)
who have an object of activity which is directly or
indirectly connected to sports activities. We men-
tioned the concept of ,,Legal Ethics” [33] — an im-
perative which must be observed by all profession-
als involved in sports activities. Thus, ,,the concept
of Ethics, and especially the concept of legal ethics,
is multifaceted. Studying legal ethics, as part of ap-
plied ethics, becomes an imperative not only for the
science of law, but also for moral philosophy. For
these reasons, ,,moral philosophy has been marked,
in recent years, by the singular development of its
sub-branch known as ,,Applied Ethics” [34]. The
study of legal ethics, as part of professional ethics,

is now just beginning in Romania and other regions.
This explains the very low interest of professionals
(athletes, coaches, doctors, etc.), of the press, and of
politicians, of those who have frozen the values of
sport (playing activities) in ancient society, for this
field [35]. It is true that we are in the presence of
possible interpretations which would not make liable
the acts of malpractice of professionals, because the
existence of codes of ethics of certain professions is
invoked, in the interest of delaying the enforcement
of the institution of legal liability. Thus, while ethics
is a product of cohabiting in a community, including
rules of conduct which are not the product of state
bodies and, consequently, their infringement cannot
be sanctioned by the state, Law, as an assembly of le-
gal rules, is the direct product of the state’s will, and
whose infringement shall attract the enforcement of
sanctions by the state. Starting from the status quo,
in which the two concepts are separated completely,
it is very difficult to define a joint concept, a hybrid,
which we shall call legal ethics, since ethical and le-
gal matters are, in essence, different. The fact that le-
gal rules must be just, fair and, therefore, filled with
ethical and moral values, does not mean that they
will not also be ethical rules, as ethical standards,
through the important values which they protect and
whose breach shall also attract a penalty (moral, this
time), are not within the scope of the law [36]. In
analysing the concept of legal ethics, we shall have
to also take into account the content of the concept of
,,professional ethics” - in which the ethical, moral,
legal, and technical rules are highlighted which are
incumbent on the exercise of any profession [37].

The Decision of the Constitutional Court of
Romania on the competence of the Court of Ar-
bitration for Sport in Lausanne in Sports Doping
Cases

From the very beginning, we would like to make
it clear that we agree (and how could we not?) with
the Decision of the Constitutional Court of Romania
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no. 560 of May 29, 2012, regarding the action of un-
constitutionality regarding the provisions of Article
61 of Law no. 227/2006 regarding the prevention
and fight against doping in sport, published in the
Official Journal of Romania, Part I, no. 537 of Au-
gust 1, 2012, which entered into entered into force
on the date of publication. The Constitutional Court
of Romania ruled in the case of the exception of un-
constitutionality regarding the provisions of Article
61 of Law no. 227/2006 on the prevention and com-
bating of doping in sports, an exception raised, of
its own accord, by the Cluj Court of Appeal - the
Commercial, Administrative and Fiscal Division of
the Court in the file no. 131/33/2011.

The object of the exception of unconstitutional-
ity was represented by the provisions of Article 61
of Law no. 227/2006 on the prevention and fight
against doping in sports, republished in the Official
Journal of Romania, Part I, no. 63 of 25 January
2011, with the following content: - The Decisions of
the Appeal Committee can be contested at the Court
of Arbitration for Sport in Lausanne, within 21 days
from the date of communication. In support of the
unconstitutionality of these provisions, the author
of the exception invoked the constitutional provi-
sions of Article 20 relating to international human
rights treaties, Article 21 relating to the free access
to justice, article 124 relating to the administration
of justice and Article 126 relating to the courts of
law. By examining the exception of unconstitution-
ality, the Court found that the free access to justice
is not absolute, but may involve limitations, as long
as they are reasonable and proportionate to the goal
pursued. In this respect, the European Court of Hu-
man Rights has stated in its case-law, that the right
of access to the courts is not absolute. In the case of
a right which the Convention has recognized with-
out defining it within the restricted meaning of the
word, there is the possibility of limitations implic-
itly admitted even outside the limits which circum-
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scribe the content of any right. At the same time, the
Court has stated through its case-law that this right
requires, by its very nature, state regulation, regula-
tion which may vary in time and space, but depends
on the resources of the communities and the needs
of individuals. In drafting such rules, states enjoy a
certain margin of discretion. Relating to the arbitra-
tion proceedings, the Court, by Decision No 203 of
7 March 2006, published in the Official Journal of
Romania, Part I, No 267 of 24 March 2006, stated
that arbitration shall constitute an exception to the
principle according to which Justice shall be en-
forced by courts and that these constitute an effi-
cient legal mechanism aimed at ensuring fair, faster
and less formal, confidential judgment, finalized by
decisions susceptible to enforcement. Moreover,
the Court notes that Romania agreed, by Law no
367/2006, published in the Official Journal of Ro-
mania, Part I, no 828 of 9 October 2006, the Interna-
tional Convention against Doping in Sport, adopted
by the General Conference of the United Nations
Organization for Education, Science and Culture
in Paris on 19 October 2005. World Anti-Doping
Code is an integral part of this Convention. Thus,
in Part I of the World Anti-Doping Code, Article 13
expressly provides the jurisdiction of the Court of
Arbitration for Sport in Lausanne in cases of doping
in sport.

Some provisions of the World Anti-Doping
Code are contradictory to the values of contem-
porary sports

1. ,,The purposes of the World Anti-Doping Code
and the World Anti-Doping Program which supports
it are: A. To protect the Athletes’ fundamental right
to participate in doping-free sport and thus promote
health, fairness and equality for Athletes worldwide,
and B. To ensure harmonized, coordinated and ef-
fective anti-doping programs at the international and
national level with regard to detection, deterrence
and prevention of doping.



The Code is the fundamental and universal docu-
ment upon which the World Anti-Doping Program in
sport is based. The purpose of the Code is to advance
the anti-doping effort through universal harmoniza-
tion of core anti-doping elements. It is intended to be
specific enough to achieve complete harmonization
on issues where uniformity is required, yet general
enough in other areas to permit flexibility on how
agreed-upon anti-doping principles are implemented.
The Code has been drafted giving consideration to
the principles of proportionality and human rights.”
The Code has been designed with a view to the prin-
ciple of proportionality and human rights [38].

As fundamental argument for World Anti-Doping
Code it is mentioned that ,,Anti-doping programs
seek to preserve what is intrinsically valuable about
sport. This intrinsic value is often referred to as ,,the
spirit of sport.” It is the essence of Olympism, the
pursuit of human excellence through the dedicated
perfection of each person’s natural talents. It is how
we play true. The spirit of sport is the celebration
of the human spirit, body and mind, and is reflected
in values we find in and through sport, including:
ethics, fair play and honesty, Health, Excellence in
performance, Character and education, Fun and joy,
Teamwork, Dedication and commitment, Respect
for rules and laws, Respect for self and other Par-
ticipants, Courage, Community and solidarity. Dop-
ing is fundamentally contrary to the spirit of sport.
To fight doping by promoting the spirit of sport, the
Code requires each Anti-Doping Organization to
develop and implement education and prevention
programs for Athletes, including youth, and Athlete
Support Personnel”.

2. In Part I of the Code, entitled ,,Doping Con-
trol” in the Introduction, it is specified that: ,,Part
One of the Code sets forth specific anti-doping rules
and principles that are to be followed by organiza-
tions responsible for adopting, implementing or en-
forcing anti-doping rules within their authority, e.g.,

the International Olympic Committee, International
Paralympic Committee, International Federations,
National Olympic Committees and Paralympic
Committees, Major Event Organizations, and Na-
tional Anti-Doping Organizations. All such organi-
zations are collectively referred to as Anti-Doping
Organizations.

All provisions of the Code are mandatory in
substance and must be followed as applicable by
each Anti-Doping Organization and Athlete or oth-
er Person. The Code does not, however, replace or
eliminate the need for comprehensive anti-doping
rules to be adopted by each Anti-Doping Organiza-
tion. While some provisions of the Code must be
incorporated without substantive change by each
Anti-Doping Organization in its own anti-doping
rules, other provisions of the Code establish manda-
tory guiding principles that allow flexibility in the
formulation of rules by each Anti-Doping Organiza-
tion or establish requirements that must be followed
by each Anti-Doping Organization but need not be
repeated in its own anti-doping rules. Anti-doping
rules, like competition rules, are sport rules govern-
ing the conditions under which sport is played. Ath-
letes or other Persons accept these rules as a condi-
tion of participation and shall be bound by these
rules (a.n.: consent). Each Signatory shall establish
rules and procedures to ensure that all Athletes or
other Persons under the authority of the Signatory
and its member organizations are informed of and
agree to be bound by anti-doping rules in force of
the relevant Anti-Doping Organizations. Each Sig-
natory shall establish rules and procedures to ensure
that all Athletes or other Persons under the authority
of the Signatory and its member organizations con-
sent to the dissemination of their private data as re-
quired or authorized by the Code, and are bound by
and compliant with Code anti-doping rules, and that
the appropriate Consequences are imposed on those
Athletes or other Persons who are not in conformity
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with those rules. These sport-specific rules and pro-
cedures, aimed at enforcing anti-doping rules in a
global and harmonized way, are distinct in nature
firom criminal and civil proceedings. They are not
intended to be subject to or limited by any national
requirements and legal standards applicable to such
proceedings, although they are intended to be ap-
plied in a manner which respects the principles of
proportionality and human rights. When reviewing
the facts and the law of a given case, all courts, ar-
bitral hearing panels and other adjudicating bodies
should be aware of and respect the distinct nature
of the anti-doping rules in the Code and the fact that
those rules represent the consensus of a broad spec-
trum of stakeholders around the world with an inter-
est in fair sport”.

Critical notes: Expressing the informed consent,
and here we refer to Olympic athletes in particular,
does not translate into a contractual agreement. In
order to conclude a contract, the parties, the partici-
pants to the sports activities (athletes, coaches, med-
ical staff, agents, and organizers) must freely express
their consent. In the case of an athlete (client), for
their right to make an important decision regarding
their life and health or the integrity of their assets, the
corresponding obligation of the professional (part-
ner) to fully and competently inform them about the
activities they are about to carry out to their benefit,
in order to avoid any possible risks. This obligation
is of professional nature and has in view the transpar-
ency of the decision, in order to achieve the objec-
tive pursued, namely the fulfilment of the interests of
the recipient of the services. Apparently, this answer
could be interpreted as an ,,agreement” which leads
to the birth of the legal relationship of contractual
nature. But in fact, the relationship between the pro-
fessional and the customer is complex, so we cannot
relate strictly to traditional patterns on the formation
of a civil contract. As a matter of fact, we can see
that the athlete, the doctor, the coach, etc. are liable,
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or should be, for malpractice in all situations (not
only hypothetical) where their professional activities
have caused patrimonial or non-patrimonial damage
due to doping.

The professional’s liability may be engaged only
if their fault has been demonstrated - but, according
to Article 65 of Law no. 227/2006 republished, ,,(1)
the lack of significant guilt or negligence cannot
be retained in relation to the provisions of Article
2, Paragraph (2): The following deeds constitute
breaches of the anti-doping regulations: ¢) falsifica-
tion of any part of the doping control, including, but
not limited to, the deliberate obstruction or attempt
to obstruct a doping control officer, the provision of
false information to an anti-doping organization or
the intimidation or attempt to intimidate of a possible
witness; (f) the possession of prohibited substances
and/or methods; (g) trafficking or attempted traffick-
ing of any prohibited substances and/or methods;
(h) administering to an athlete during a competition
and/or outside of competitions of any prohibited
substances and/or methods; i) complicity by assist-
ing, encouraging, supporting, instigating, covering
or any other type of intentional complicity involving
a violation or attempted violation of the anti-doping
regulations, including registering an athlete in the
competition during their period of suspension; and
the penalty shall be established in accordance with
the degree of guilt. (2) For the facts as referred to
in Article 2, Paragraph (2), Letters (¢), (d) and (j),
in case of significant lack of guilt or negligence,
the period of suspension can be reduced, but shall
not be less than half of the applied suspension pe-
riod.

The special character of the civil liability of pro-
fessionals, naturally derives from their obligations,
which are subject to rules and requirements of the
exercise of each profession. In each area, the activi-
ties of a specialist must be carried out with the strict
observance of provisions of a technical, procedural,



medical or scientific nature whose purpose is to pro-
vide a legal framework which shall eliminate or mit-
igate as far as possible the risks of damages. This is
why the professional’s activity is evaluated from the
perspective of these special rules, effectively estab-
lishing, in each case, whether these obligations have
been breached, and to what extent there is a causal
link between these and the damages which occurred.
The illicit fact which triggers the mechanism of civil
liability consists of the breach of professional obli-
gations. It must be emphasized that professional ob-
ligations are assumed on the occasion of the specific
exercise of a liberal profession, including athletic and
related professions, and this is why they are assessed
according to the approved national and international
standards, as recognized by the scientific or techni-
cal authorities regulating the profession concerned.
All professional obligations are equally important
because they have been established in order to en-
sure the protection of those who receive the services,
but also in order to protect professionals of abuses
likely to hinder them from practicing their profes-
sion. Each obligation has been regulated in such a
way as to impose a diligent and cautious behaviour
in order to avoid the danger of injury, damage or ac-
cident. In these circumstances, it is not possible to
rank these in order to determine which are the main
obligations and which are the secondary or accessory
ones. On the other hand, between these professional
obligations there are some strong ties, because the
execution of some depends on the manner in which
others are fulfilled. Thus, for example, in the case of
a physician, the obligation to grant competent, from
a scientific point of view, and careful medical care
represents the main objective of the work, but it can
only be achieved by carrying out the other obliga-
tions pertaining to the rights of the patient (in our
case, of athletes) relating to informing them correct-
ly and completely, their bodily safety, their counsel-
ling, the confidentiality of medical information, etc.

The description of medical professional obligations
as obligations of means or of result[39] provides cri-
teria for determining the liability of the debtor, of the
professional towards their creditor, the recipient of
the service, with reference to the burden of proof of
damages, the assessment of the debtor’s fault con-
sisting in the breach of his or her professional obli-
gations, the establishment of the causal link between
these and the guarantees concerning the execution of
the claim, and respectively the payment of the dam-
ages.

In conclusion, it is not possible to determine a
model according to which to maintain that certain
professional obligations are just of means or of result,
but it is necessary to make an in concreto analysis,
on a case-by-case basis, in order to be able to assess
the professional’s conduct and to assess their obliga-
tion to compensate the victim. In principle, it is nec-
essary to take into account whether the professional
guaranteed the achievement of a given beneficial
result to their customer or patient, criterion which
shall determine whether they have been in breach of
professional obligations of means or of result. For
certain professions, such as that of lawyer, doctor or
coach, most of the obligations shall be deemed to
be of means, since one cannot guarantee obtaining a
particular result, such as winning a trial, or curing a
patient, or achieving excellence in sport, despite act-
ing as good a professional. In these cases, the victim
must prove that they have suffered damages which
were caused by the ignorance, incompetence, negli-
gence or imprudence of the specialist. The situation
is very different in the case of obligations of result,
where the victim’s situation is more advantageous,
since, in the absence of the result, liability can be
invoked in all cases, with the exception of those due
to foreign causes, i.e. an event of force majeure, the
deed of the victim or of a third person. It is worth
noting that the current trend manifested in the field
of liability of professionals is to strengthen the scope
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of the obligations of result whenever the safety of
the beneficiary is concerned. It was deemed that, for
reasons of equity, they must be protected if the pro-
fessional act has not reached the performance which
they legitimately expected [40]. The ,,defence” of the
weak and vulnerable is frequently discussed in rela-
tion to the professional, whose responsibility is much
more demanding compared with other ,,providers of
services”, in relation to risks of accidents. The eth-
ical-legal principle which forms the basis of civil
liability has been entered into the Romanian Civil
Code, in Article 1,349 as follows: the breach of the
general obligation to ensure compliance with the
legal provisions or rules established by custom, if
it resulted in trespassing upon the subjective rights
and legitimate interests of other persons, binds the
guilty party to integral repairs. In contractual mat-
ters, this principle is rendered by the provisions of
Article 1,350 of the Civil Code. The universality
of this rule makes it applicable in all cases, laying
down the legal framework in which the victim may
make claims and obtain payment of damages. This
principle has deep moral connotations, being fair
to restore the social balance, destroyed by an illicit
deed, which provides for the repairs of the damage
suffered by the victim, by the one who is guilty. This
facet of civil liability, arising from the fact that, in
the exercise of their freedom, man builds his or her
own personality, but, at the same time, they must
bear the responsibility for their actions. Thus, one
who acts consciously is responsible for one’s own
acts and their consequences, being obliged to restore
the social balance should it be distorted. The real re-
sponsibility is always associated with the order com-
mutative justice, which tends towards the establish-
ment of a legal reaction designed to eliminate the
consequences of the damaging fact.

The relationship between Ethics, Morality and
Law is focused on the guilt of the author of the il-
legal deed. Freedom and responsibility constitute
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two complementary and indispensable concepts
which characterize the human dignity. Civil liabil-
ity involves conscience and freedom. Only a person
who is aware is free, and therefore responsible. On
the other hand, freedom without responsibility tends
toward anarchy, or, in other words, freedom is con-
ditioned by individual responsibility. So, as soon as
one exceeds the limits laid down by the rules of the
positive law, injuring by default the rights of third
parties, one shall enter in the field of illegal deeds, of
offences, and must be held responsible for the con-
sequences of the acts which one commits. The vision
of the free and responsible person also involves an
objective view of Law which has as finality the idea
of justice and safeguarding of essential principles,
among which ,,do not injure or cause damage to
another” figures as a priority. Such an approach to
Law is normative and dissuasive, because it imposes
choices, proposes purposes, and dictates attitude and
behaviour.

Regarding the WADA Code provision stating that
» These sport-specific rules and procedures, aimed
at enforcing anti-doping rules in a global and har-
monized way, are distinct in nature from criminal
and civil proceedings”, we believe this statement
cannot be valid if we take into account the hierarchy
of the legal effects produced by normative acts. Even
if documents issued by sports structures are sources
of law, they are still inferior to those included in na-
tional legislation, proving the limits of the ,,specific-
ity of sports”. Additionally, we find it unthinkable
that in the framework of law suits which might
generate patrimonial or non-patrimonial loss for
professionals, be they legal persons, professional
corporations or natural persons, that they be de-
nied exercising their fundamental right to defence
and not be able to invoke, in their favour, limitation
of legal, civil or criminal liability clauses, as the
case may be.

3. Regarding Article 22 of the Code, the involve-



ment ofgovernments, L Each government’s commit-
ment to the Code will be evidenced by its signing
the Copenhagen Declaration on Anti-Doping in
Sport of 3 March 2003, and by ratifying, accepting,
approving or acceding to the UNESCO Conven-
tion. The following Articles set forth the expecta-
tions of the Signatories: Each government will take
all actions and measures necessary to comply with
the UNESCO Convention. Each government will
put in place legislation, regulation, policies or ad-
ministrative practices for cooperation and sharing
of information with Anti-Doping Organizations and
sharing of data among Anti-Doping Organizations
as provided in the Code. Each government will
encourage cooperation between all of its public
services or agencies and Anti-Doping Organiza-
tions to timely share information with Anti-Doping
Organizations which would be useful in the fight
against doping and where to do so would not oth-
erwise be legally prohibited. Each government will
respect arbitration as the preferred means of resolv-
ing doping-related disputes, subject to human and
fundamental rights and applicable national law.
Each government that does not have a National
Anti-Doping Organization in its country will work
with its National Olympic Committee to establish
one. Each government will respect the autonomy of
a National Anti-Doping Organization in its country
and not interfere in its operational decisions and
activities. A government should meet the expecta-
tions of Article 22.2 no later than 1 January 2016.
The other sections of this Article should already
have been met. Failure by a government to ratify,
accept, approve or accede to the UNESCO Con-
vention, or to comply with the UNESCO Conven-
tion thereafter may result in ineligibility to bid for
Events as provided in Articles 20.1.8, 20.3.11, and
20.6.6 and may result in additional consequenc-
es, e.g., forfeiture of offices and positions within
WADA;, ineligibility or non-admission of any can-

didature to hold any International Event in a coun-
try, cancellation of International Events,; symbolic
consequences and other consequences pursuant to
the Olympic Charter”.

In order to make critical observations to these
provisions, we must also take into account the
commentaries to this Article 22: Most govern-
ments cannot be parties to, or be bound by, private
non-governmental instruments such as the Code.
For that reason, governments are not asked to be
Signatories to the Code but rather to sign the Co-
penhagen Declaration and ratify, accept, approve
or accede to the UNESCO Convention. Although
the acceptance mechanisms may be different, the
effort to combat doping through the coordinated
and harmonized program reflected in the Code is
very much a joint effort between the sport move-
ment and governments. This Article sets forth what
the Signatories clearly expect from governments.
However, these are simply ,,expectations” since
governments are only ,,obligated” to adhere to the
requirements of the UNESCO Convention”.

Conclusions

Certain instances of abusive exercise of rights of
the World Anti-Doping Agency can be ascertained,
owing to certain provisions of the Code, which can
form the legal framework for causing prejudice to
sport professionals. This is why the international
community shall have to reconsider their adhesion
to the UNESCO Doping Convention.

We believe that those presented as critical remarks
regarding the provisions of the Code, which can be
considered perfectly viable, may be supplemented
by others. Thus, with the help of a larger working
group, we could identify effective solutions to the
issues highlighted today, and successfully defend
the innocent from legally unfounded doping accu-
sations, using the principles of the current values
of sport, the legal ethics of sport and legal prin-
ciples. Liability for the act of doping in sport shall
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have to be individualized, and, where necessary,
Jjoint liability or in soldium liability shall have to be
able to be instrumented.

Sports professionals, as defined by the New Ro-
manian Civil Code, should not permanently have
the dark cloud of the WADA Code hanging over
their heads. This permanent threat is a limiting
factor for excellence in sport, a sport product much
appreciated by sport consumers. In the case where
the principles of sports ethics of “clean sports”
have been breached, those who are found guilty
shall have to answer according to national or in-
ternational courts of common law - at least with
regard to the violation of the right to defence ac-
cording to the international regulations in the field.
We find it unthinkable that in the framework of law
suits which might generate patrimonial or non-
patrimonial loss for professionals, be they legal
persons (for-profit or not-for-profit), professional
corporations or natural persons, that they be de-
nied exercising their fundamental right to defence
and not be able to invoke, in their favour, limitation
of legal, civil or criminal liability clauses, as the
case may be.

Lastly, we feel that Kahn (2004) was fully jus-
tified in stating that ,,after all, only one question
is worth posing: is Sport an activity for people, or
are people merely the means to ensure the athletic
show?”. A wise answer to this question may allow
a better framing of sports in society and lead to
eliminating any forms of instrumentalisation of
athletes [41].
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In aceastd lucrare vom incerca sa creiondm cdteva principii simple, care ar putea avea rol de ghidaj in managementul uni-
versitar eficient, principii bazate pe experientd, pe nevoile actuale ale societdtii de consum. Vom discuta despre obligativitatea
crearii unui spatiu de intdlnire intre mediul economic si cel universitar in care cele doud entitati sa comunice, sd transfere
informatii, expertize. Solutia care poate crea i, s-a dovedit in multe cazuri, o solutie de succes este cea a hub-urilor, acele mici
comunitdati generatoare de valoare. HUB-ul poate fi legdtura dintre spatiul vast al cunoasterii si cel empiric al vietii de zi cu zi,
este un loc in care ideile vor dospi iar din aluatul crescut se poate infrupta o comunitate.

Cuvinte-cheie: management universitar, HUB, economie, dialog, solutii inovative.

MANAGEMENT REFORM IN UNIVERSITY EDUCATION AND THE PROBLEM OF UNIVERSITY HUBS

In this article, we will try to define some simple principles that could play a leading role in the effective management of
universities, principles based on experience and the current needs of the consumer society. We will discuss the acute need of
creating a meeting space between the economic and the academic environment where both entities could easily communicate,
share information and expertise. The solution that can create and, in many cases, has proven to be a successful solution is
the hubs - small value-generating communities. A HUB is a valuable connection between the vast space of knowledge and the
empirical one of the daily life, it is a place where ideas are generated and the community subsequently benefits from.

Keywords: university management, HUB, economics, dialogue, innovative solutions.

LA REFORME DE LA GESTION DANS L'EDUCATION UNIVERSITAIRE ET LE PROBLEME DES HUBS
UNIVERSITAIRES

Dans cet article, nous essaierons de définir quelques principes simples qui pourraient jouer un réle moteur dans la gestion
efficace des universités, principes fondés sur l'expérience et sur les besoins actuels de la société de consommation. Nous
discuterons sur l'obligation de créer un espace de rencontre entre l'environnement économique et académique dans lequel les
deux entités communiquent, transfere des informations et des expertises. Une solution qui peut créer et qui dans de nombreux
cas s’est revélée efficace, est celle de HUBs - qui sont de petites communautés créatrices de valeur. Le HUB peut étre le lien
entre le vaste espace de connaissances et ['empirique de la vie quotidienne, c¢’est un endroit ou les idées se forment et ot une
communauté peut se former a partir de la pate levée.

Mots-clés: gestion universitaire, HUB, économie, dialogue, solutions innovantes.

PE®OPMA MEHEJ’KMEHTA B YHUBEPCUTETCKOM OBPASOBAHWU U TPOBJIEMATHUKA
YHUBEPCUTETCKHUX HUB-HEHTPOB

B smoil cmamve mbl nonvimaemcsi co30amv HeCKOIbKO NPOCHIbIX NPUHYUNOB, KOMOPble MOV Cblepanbs 8e0yuyio poib 8
aphexmuerom ynpasnenuu yHusepcumemamil, NPUHYUNAX, OCHOBAHHLIX HA ONbIMe, Ha MEKYWUX NOMPeOHOCHAX Nompedumens-
cko2o obujecmea. Mol 0bCcyoum 0653amenbHOCHb CO30aHUA NPOCMPAHCIBA OJIsL COBEUWANHUS MeNHCOY FIKOHOMUYECKOU U YHugep-
cumemckou cpedol, 6 KOomopom obe opeanusayuu 0yoym obujamucsl, nepedasams ungopmayuio, sxcnepmusy. Kax oxasanocs,
60 MHOSUX CIYHASX, YCheuwiHoe peuterue - 9mo cozoanue yenmpos HUB, mex nebomvuiux coobujecms, cenepupyiouux yeHHOCHb.
HUB mooicem 0vimbv c6sa3y10uuM 36eHOM MeHCOY OOUUPHBIM NPOCMPAHCINBOM 3HAHUL U IMAUPUYECKUM NPOCMPAHCTNGOM NOBCED-
HEBHOUL JCUZHU, IMO MeCmo, 20e uoeu Oy0ym co3pesams, a U3 pacmyue2o mecma MO*CHO pazoums cooouecmeso.

Kntouesvie cnosa: ynusepcumemckuii menedscmenm, HUB, sxonomuxa, ouanoe, UHHOBAYUOHHbIE PEULCHUSL.
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Introducere. Avand 1n vedere ca in societatea
actuald singura constantd este schimbarea,
conceptul de reforma apare inevitabil in toate do-
meniile de activitate. Din pacate, asa cum se pre-
zinta proiectele de reforma in societatea actuala,
fie ca vorbim de sistemul educational, economic,
administrativ sau social, propunerile de reformare
merg in directia complicarii sistemelor deja exis-
tente, printr-o birocratizare excesiva si prin adau-
garea unor seturi de reglementari si masuri din ce
in ce mai stufoase.

Sa nu uitam c&, cuvantul reforma este de sorgin-
te protestanta si a fost introdus n mediul teologic de
catre Martin Luther pentru a separa crezul protestant
de cel catolic. El reduce intreaga teologie catolica la
trei principii simple: ,,sola scriptura, sola fide, sola
gratia”, adica ,,numai scriptura, numai credinta si nu-
mai harul”. Reforma protestanta care, potrivit lui Max
Weber, a generat capitalismul modern, a fost, de fapt,
o miscare religioasa si sociala in directia simplitatii.

Noi consideram ca orice reforma ar trebui sa pas-
treze acest sens original al simplitatii si al simplifi-
carii lucrurilor. Asadar si orice reforma care priveste
educatia si mediul universitar ar trebui mai degraba
sd mearga in directia simplificarii metodologice pen-
tru a putea gasi cele mai bune instrumente de conec-
tare a mediului universitar cu mediul social in sens
larg sau cu piata muncii si mediul de productie, in
sens restrans.

In aceastd lucrare vom incerca si creionim cate-
va principii simple, care ar putea avea rol de ghidaj
in managementul universitar eficient, principii baza-
te pe experientd, pe nevoile actuale ale societatii de
consum.

Unul dintre principiile de la care trebuie sa por-
nim este obligativitatea credrii unei legaturi direc-
te, durabile, dintre mediul universitar si cel econo-
mic. Este necesar crearea unui spatiu de intalnire
in care cele doua entitdti s comunice, sa transfere
informatii, expertize.
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Un al doilea principiu este obligativitatea crea-
rii unui spatiu de intdlnire dintre diversi generatori
de expertiza din diferite domenii. In acest moment
interdisciplinaritatea este o conditie sine quan on a
dezvoltarii societatii. Nu se mai poate vorbi de do-
menii foarte bine separate de limitele inguste ale
unei definitii de dictionar, fiecare domeniu intrd in
conexiune cu un altul, se Intrepatrund pentru a gene-
ra noi domenii de studii cu multiple beneficii.

Cel de al treilea principiu la care vom face refe-
rire este cel al credrii unei comunitati generatoare de
idei, comunitate construitd pe relatii interumane, cu
costuri putine, dar care s permita crearea unor cone-
xiuni Intre diferiti actanti de pe piata muncii, mediul
de afaceri si mediul universitar cu castiguri pentru
toate partile implicate.

Solutia care poate crea si, s-a dovedit in multe
cazuri, o solutie de succes este cea a hub-urilor, ace-
le mici comunititi generatoare de valoare. In acest
sens, in opinia noastra orice reforma autentica, care
are la baza dezvoltarea durabila si sustenabilitatea pe
termen lung a mediului educational este ineluctabil
legatd si de aceastd problematica.

Directii, tendinte in Invitimantul -euro-
pean. Pentru o abordare corectd a problematicii
invatdmantului superior trebuie, in prealabil, creio-
nat contextul in care se plaseaza universitatile. Orice
incercare de a gasi cele mai eficiente solutii de ma-
nagement pentru universitatile secolului XXI trebuie
fundamentata pe tendintele sociale si economice ale
momentului. Un management eficient este determi-
nat de rezultatele obtinute. In acest caz, rezultatele se
convertesc 1n produsul finit al educatiei academice,
absolventul. Toate deciziile luate la nivelul mana-
gementului unei institutii de invatamant superior se
focalizeaza pe calitatea absolventilor, pe capacitatea
lor de a se adapta la exigentele societatii de consum.
Gradul de insertie al absolventilor pe piata muncii
este un criteriu important privitor la calitatea actului
academic. Este foarte important parcursul profesi-



onal post universitar al absolventilor, gradul lor de
pregatire, de adaptare la cerintele pietei. Un mana-
gement eficient ITnseamna nu doar o buna structura
organizatorica interna ci si un grad mare de ocupare
profesionala a absolventilor in domeniile studiate.

In acest sens vom puncta citeva modificari
esentiale survenite 1n societatea europeand, modifi-
cari profunde de care trebuie sa se tina cont in cre-
ionarea unui plan managerial rodnic. Parte din ele
au fost mentionate In Recomandarea Parlamentului
European privind rolul universitatilor in Europa
cunoasterii.

Prima dintre ele face referire la cresterea cere-
rii pentru formarea profesionala. In ciuda scaderii
natalitatii, conform Eurostat natalitate Europei este
in scadere si asistam la o imbatranire a populatiei,
se observa o crestere a cererii de formare superioara,
destinata a fi in crestere in anii urmatori, in primul
rand datorita politicii adoptate de anumite guverne,
care vizeaza cresterea numarului de studenti din in-
vatamantul superior, iar apoi datoritd faptului ca se
profileaza noi necesitati legate de educatie si de for-
marea pe tot parcursul vietii.

A doua problemad a universitatilor europene este
ca atrag mai putini studenti strdini si cercetatori decat
universitatile americane. Mai mult chiar, studentii
europeni aleg, de multe ori, sa urmeze cursurile in
SUA si majoritatea nu ezitd sd se stabileascd aco-
lo. Conform analizei facute In Parlamentul Euro-
pean, universitatile europene oferd, cercetatatorilor
si studentilor, de fapt, un mediu mai putin atractiv,
in mod partial datorita faptului ca, adeseori, nu po-
seda masa criticd necesard, ceea ce le impinge sa
caute asocieri prin crearea retelelor de cursuri sau
diplome comune. Totusi, exista alti factori, exteri-
ori politicii universitatii, care joaca, de asemenea,
un rol important, ca de exemplu rigiditatea pietei
muncii sau un spirit antreprenorial mai putin dez-
voltat, care limiteaza posibilitatile de angajare in
sectoarele inovatoare.
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Oficialii UE propun ca solutii dezvoltarea unei
cooperdri stranse si eficiente intre universitati si
domeniul industriei si multiplicarea locurilor de
producere a cunostintelor. Cooperarea intre univer-
sitati si industrie trebuie consolidata prin Incuraja-
rea Tn mod special a unei orientari catre inovatie, a
crearii unor noi intreprinderi si, dintr-o perspectiva
mai generald, a transferului si a raspandirii cunos-
tintelor. In plus, mediul universitar trebuie sa devi-
na concurential, antreprenorial, sa ofere, sd vanda,
mediului economic expertiza pe care o detine.

De asemenea se impune al nivel european o ori-
entare tot mai clara spre interdisciplinaritate. Cu
cat domeniile de studiu devin mai inguste, cu atat
mai mult este nevoie de abordarea transdiciplinara,
cel putin in tratarea marilor provocari ale societatii,
cum ar fi dezvoltarea durabila, noile flageluri me-
dicale, gestiunea riscurilor etc. Ceea ce se asteapta
de la universititi nu este perseverarea in traditia
invatamantului universitar care presupune o anu-
mitd Incremenire ci dezvoltarea unor competente
transversale In domeniul cunoasterii, deschiderea
tot mai mult spre stiintd. in acelasi timp progresele
majore si rapide implica o educare pe tot parcursul
vietii, care impun o mai mare permeabilitate intre
componentele si nivelurile sistemelor de educatie
si formare.

O politica manageriald de succes trebuie sa tinda
cont de toate aceste date, sd-si construiasca strategia
in functie de aceste orientari ale politicii universi-
tare europene. Nu este suficientd o buna pregati-
re academica a studentilor pe un anumit domeniu,
trebuie dezvoltate deprinderi si competente care sa
permitd absolventului sa faca conexiuni intre dome-
niul studiat si alte domenii mai mult sau mai putin
tangentiale. De asemenea trebuie create oportunitéti
prin care studentii, viitorii angajati sau antreprenori,
sd intre Tn contact cu mediul economic, sd ia pul-
sul societatii, sa fie pregatiti pentru infruntarea cu
realitatile socio-economice ale momentului.
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Principiile managementului universitar. Asa
cum afirmam in introducere, scopul oricarei refor-
me este cel de a simplifica lucrurile. in domeniul
managementului universitar, in ceea ce priveste ga-
sirea unei solutii pentru insertia pe piata muncii a
studentilor, una din cele mai simple este cea de cre-
area a unui cadru n care raporturile dintre spatiul
universitar, economic si social sa fie usor de gestio-
nat. Crearea unor HUB-uri faciliteaza acest demers
pentru ca creeaza conexiunile necesare intre spatiul
academic si cel al societatii de consum, conexiuni
care fac posibil un schimb de informatii si experti-
za intre cele doua parti. Astfel se respecta primul
principiu enuntat, cel al conexiunilor directe dintre
mediul universitar si cel economic cu castiguri de
ambele parti.

Daca acceptam premisa ca rolul educatiei, fie
ca este vorba despre Invatdmantul gimnazial, liceal
sau universitar, este cel de a forma caractere, de a
dezvolta personalitati si de le oferi societatii, atunci
infiintarea acestor hub-uri la finalul ciclului educa-
tiv nu face altceva decat sa pregateasca transferul
studentului din spatiul academic in cel economic si
social. Crearea acestor mici comunitati de tranzit
in care transferul cunostintelor si exersarea deprin-
derilor se face in mod natural din sfera educativa
in cea a pietei muncii, reprezintd solutia cea mai
simpla pentru ceea ce se numeste in majoritatea ra-
poartelor sociologice, insertia studentului pe piata
muncii.

In plus, hub-ul ofera spatiul de interactiune
dintre diversi generatori de expertiza din diferite
domenii si creeaza premisele interdisciplinaritatii.
Aceasta este necesard pentru depasirea granitelor
dintre diferite domenii si pentru a ofera o perspec-
tiva integrata a lucrurilor care sunt, de reguld ana-
lizate separat.

Asa cum spunea J. Moffeti ,, Cel mai puternic
argument pentru interdisciplinaritate este chiar fap-
tul ca viata nu este Tmpartitd pe discipline”. Soci-
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etatea de consum in care trdim necesita o abordare
interdisciplinard iar produsul finit al educatiei, adi-
ca studentul, trebuie sa detina abilitatile de aborda-
re integratd a problematicilor. Trebuie sd dezvolte
structuri mentale si actionale, cu potential de trans-
fer si adaptare, sa dezvolte atitudini comportamen-
tale flexibile si integrate. Crearea acestor spatii
care sa permitd comunicarea intre diferite domentii,
schimburi de expertiza, poate duce la descoperirea
unor noi campuri de investigatie. In fond, o abor-
dare transdisciplinard este centratd pe viata reala,
acolo unde rezolvarea unor probleme incumba mai
multe perspective, solutii etc. Problemele cu care
ne confruntdm In viata profesionald, sociald sau
personald impun judecati si decizii care nu sunt,
de reguld, limitate 1n jaloanele disciplinare. Aceste
probleme au un caracter integrat, iar rezolvarea lor
impune corelatii rapide si semnificative.

Cel de al treilea principiu mentionat este cel al
credrii unei comunitati generatoare de idei, comu-
nitate construitd pe relatii interumane, cu costuri
putine, dar care sa permita crearea unor conexiuni
intre diferiti actanti de pe piata muncii, mediul de
afaceri si mediul universitar cu castiguri pentru
toate partile implicate. Acesta este efectul social al
hub-urilor. Omul este o fiinta sociald. Celebrul filo-
sof grec, Aristotel definea omul in raport cu statul
,,Asadar, este clar ca statul este din natura anterior
individului, caci intrucat individul nu-si este sufi-
cient, el este fatd de stat ca madularele unui corp
fatd de acesta, iar pe de alta parte daca nu poate ori
nu are trebuintd sd se intovaraseasca in societate
din cauza suficientei sale, atunci nu este membru al
statului, ci ori fiard, ori un zeu. Asadar, din natura
existd in tofi instinctul pentru o asemenea comuni-
tate”, sustinand ca raporturile interumane sunt cele
care definesc fiinta umana.

Studentul trebuie pus in raport cu celelalte
structuri sociale, chiar dacd la nivel micro prin
interactiunile cu reprezentanti ai lor, relatii care il



pot ajuta sa se dezvolte in plan personal si, in plus,
determina o crestere a gradului de adaptabilitate.

HUB-urile solutia pentru un management
eficient. Dacad apelam la o traducere exacta a ter-
menului, HUB, in limba engleza inseamna ,,butu-
cul rotii”, adicd partea care tine roatd. Mecanismul
care devine esential pentru deplasarea in siguranta
a masinii sau bicicletei. Putem interpreta ca HUB
este ceea ce face posibild miscarea, progresul. In
contextul acestei analize, HUB-urile universitare
pot fi cele care fac posibil progresul, inaintarea,
care pun in miscare un intreg angrena;.

Unii specialisti definesc hub-ul ca si un business
de comunitate, 1n care succesul este consecinta directa
a succesului rezidentilor, sau un mediu de afaceri con-
trolat, in care rezidentii au acces la oportunitati pentru
cresterea acceleratd a businessului propriu sau pentru
racolarea unor resurse umane valoroase.

Conceptul de hub exista si este implementat in
Romania cu un real succes in mediul de afaceri,
este sustinut de companii private care vad in acest
nou concept, oportunititi de dezvoltare a afacerii.

Ceea ce propunem insa noi, in acest demers, este
dezvoltarea acestor hub-uri in cadrul universitatilor.
Care sunt motivele pentru care universitdtile pot de-
veni locatii pentru dezvoltarea unor asemenea con-
cepte?

In primul rind mediul universitar detine spatiile
pe care le poate folosi pentru construirea unor ase-
menea comunitati.

In al doilea rand detine expertizi academica pen-
tru a atrage oamenii de afaceri interesati de produ-
sele intelectuale, de solutiile oferite de cercetatori.

In al treilea rand pot crea spatiul unei comuni-
cari interdisciplinare si a unor abordari tranadisci-
plinare a problematicilor puse in discutie.

in al patrulea rand poate popula acest Hub cu
studenti interesati de implicarea directd in mediul
de afaceri, se poate face un transfer de cunostinte
din ambele directii si in favoarea ambelor parti.
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HUB poate deveni o afacere in sine, ceea ce
sustine conceptul de universitate antreprenoriald
sau poate functiona precum un laborator de idei
care sa aduca beneficii atat celor implicati din me-
diul universitar cét si celor care vin din mediul eco-
nomic sau cultural. S& nu uitdm ca acest concept
nu trebuie redus doar la o perspectiva stiintifica,
tehnica ci poate fi transferat cu succes in lumea ar-
telor sa aduca laolaltd oameni de cultura, specialisti
care prin dialog sa aduca un plus de valoare actu-
lui cultural. Indiferent inséd de tipologia HUB-ului,
este important ca aici sd se regaseasca Tmpreuna
studenti, reprezentanti ai societatii civile, ai me-
diului de afaceri, ONG-uri etc. In acest fel se pot
realiza conexiuni intre diferite compartimente ale
societatii, pot fi generate idei care sa duca la solutii
eficiente si ingenioase. Pot fi initiate proiecte bene-
ficie societatii, pot fi create evenimente de interes
pentru comunitatea locald. Din aceastad perspectiva
poate fi punctat si rolul social al acestui concept
determinat de interferenta dintre lumea academica
si cea a comunitatii locale care

HUB-ul poate fi legdtura dintre spatiul vast al
cunoasterii si cel empiric al vietii de zi cu zi, este
un loc in care ideile vor dospi, iar din aluatul cres-
cut se poate Infrupta o comunitate.

Concluzie

Propunerea noastra, aceea de a aduce in spatiul
universitar un concept, deocamdata functional in
mediul de afaceri, cel al HUB-urilor trebuie inter-
pretatd ca pe o solutie, deja testatd de piata, care
sd eficientizeze mediul educational universitar.
Universitétile acestui secol trebuie sd aiba capaci-
tatea de a se adapta la modificarile sociale si econo-
mice ale momentului. Nu mai pot ramane prizonie-
rele unor sisteme educationale rigide si anoste, tre-
buie sd fie in permanenta corelate cu piata muncii,
cu evolutia economiei etc. Schimbadrile de paradig-
ma in ceea ce inseamna tratarea unor subiecte, care
implica interdisciplinaritate, gasirea unor solutii
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rapide si eficiente pentru insertia pe piata muncii
a studentilor, obligativitatea dialogului intre uni-
versitate si mediul economic, obliga la gasirea unei
solutii inovative. In opinia noastri, HUB-ul poate fi
considerata o asemenea solutie.

HUB-ul nu doar ca realizeaza intr-un mod firesc
transferul de cunostinte dinspre mediul academic
spre cel economic sau cultural, dar permite realizarea
conexiunilor umane intre reprezentantii celor doua
parti: societate-universitate. Este un concept creativ,
dinamic care atrage deopotriva studenti si oameni de
faceri, reprezentanti ai societatii civile, care poate
creste in functie de creativitatea celor care il folo-
sesc. Schimbul de informatii, de idei, de expertize
aduce castiguri tuturor celor implicati.

Aceasta invitatie la coabitare pe care universitatile
trebuie sd o adreseze societatii actuale obligd spre un
management deschis, orientat atit spre student cit si
spre beneficiarul direct, antreprenorul sau comuni-
tatea locala. Indiferent daca absolventii aleg sa fie
angajati sau, dimpotriva, aleg calea antreprenoriatu-
lui, o experientd comuna in cadrul acestor HUB-uri
cu viitori angajatori sau beneficiari ai ai viitoarelor
servicii sau produse, nu poate decat sa aduca castiguri
imediate.

HUB este o punte pe care un bun manager trebuie
sd 0 construiasca Intre universitate si societate. De
numarul celor care vor trece pe aceasta punte si se
vor intalni pe ea sau de-pe o parte sau alta a podului,
depinde succesul acestui demers. Universitdtile au
datoria de a o construi si de a asigura accesul celor
care doresc sa tranziteze. Cu siguranta fiecare intal-
nire va crea noi punti de comunicare, noi drumuri,
va aduce laolalta parteneri care poate, fara aceasta
oportunitate, nu ar fi apucat-o Impreuna pe aceeasi
cale. Ceea ce este insa sigur este faptul ca fiecare om
care va trece peste aceasta punte va pleca Iimbogatit
cu noi informatii, cu noi conexiuni.
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B cmamve ochosHOe 8HUMAHUE YOENAemCs U3YUeHUI0 CUChemMbl 080UHO20 0OPA308AHUS, AHAIUIUPYS ee NPeuMyuecmsd u
NnepcneKmuebl, NPUHUMAS 60 GHUMAHUE ONbIM esPOnelckux cmpar. Taxace npOAHAIUZUPOBAHDBL PE3VIbIMAMbL IKCNEPUMEHMA NO
opeanuzayuL 00PA308amMenIbHO20 NPOYECCca NPOU3BOOCMEA C INEMEHMAMU OYANIbHOU NOO20MOBKU HA OCHO8E 3 RPOGhecCUOHAb-
Houlx wikon Yrpaunsl. Cmamwst onpedensiem oxcudaemvle YCaogust i pe3yibmanivl 6HeOPeHUs KOHYenyuu, YROMsSHYMOU 6 YCl106U-
5X COBPEMEHHO020 pazeumusi ooujecmead. Imo 00yciosneHo HeobXoOUMOCMbI NOCMOSHHO20 0OHOBIeHUs MAMePUand u mexHu-
yeckoll 6azwvl, NPedoCmasiaemMol nPeOnPUAMUAMY, U, 8 MO Hce 8peMs, HeOOXOOUMOCIU SHAHUS HAYYHBIX U MeMOOOI02ULECKUX
OCHO8 YCMOUMUBO20 PA3BUMUSL CEIbCKO20 XO35UCMBA, KOMOpble MO2YN NPedslodCUumb MoibKo sblcuiie yueonvie 3a6edetus. B
cmamve 060CHOBVIBACMCSL AKMYATIbHOCHb 66E0€HUsL CUCTEMbL OB0UHO20 00PA308AHUSL 8 BbICULUE YUeDHbIE 3A6E0eHUsl CellbCKO-
XO35UCMBEHHO20 CeKMOopa, KAk CUCHEMbl, OPUEHMUPOBAHHOU HA NPAKMUKY U OANAHCUPOBKU NOMPeOHOCmell 00pa308amenbHoll
cucmemvl U NPeONPUAMULL 8 POPMUPOBAHUU KEATUDUYUPOBAHHBIX CREYUATUCTNOS.

Kniouesvie cnosa: 0soiinas cucmema 00pazo8anusl, ceibCKOX03AUCMBEHHbII CEKMOp, YCMOoUUUsoe svicuiee 00pazosanue.

EDUCATIA DUALA CA INSTRUMENT EFICIENT DE MODERNIZARE A DEZVOLTARII
SECTORULUI AGRAR

Articolul este axat pe cercetarea sistemului educatiei duale, analizand avantajele si perspectivele acesteia, luand in
consideratie experienta tarilor europene. De asemenea sunt analizate rezultatele unui experiment privind organizarea pro-
cesului educational de productie cu elemente de formare duala pe baza a 3 scoli profesionale din Ucraina. Articolul deter-
mina conditiile §i rezultatele scontate ale introducerii conceptului mentionat in conditiile dezvoltarii moderne a societdtii.
Lucrarea data demonstreaza necesitatea crearii unui sistem educational apropriat in sectorul agricol. Acest fapt este deter-
minat de necesitatea actualizarii constante a materialului si al bazei tehnice oferite de intreprinderi, si, in acelasi timp, de
trebuinta cunoasterii fundamentelor stiintifice si metodologice ale dezvoltarii agricole durabile pe care numai institutiile de
invatamant superior le pot oferi. Articolul fundamenteaza relevanta introducerii sistemului dual de invatamant in institutiile
de invatamant superior din sectorul agricol, ca un sistem orientat spre practica §i pe echilibrarea nevoilor sistemului
educational si a intreprinderilor in formarea specialistilor calificati.

Cuvinte-cheie: sistemul dual de educatie, sectorul agricol, invatamantul superior durabil.

DUAL EDUCATION AS AN EFFECTIVE TOOL FOR MODERNISING THE DEVELOPMENT
OF THE AGRARIAN SECTOR
The article focuses on the study of the dual education system, the analysis of its advantages and prospects, taking
into account the experience of European countries. It also analyze the results of an experiment on the organization of the
educational-production process with elements of the dual form of training on the basis of 3 professional schools of Ukraine.
The conditions and expected results of the introduction of the abovementioned concept in the conditions of the modern
development of society are determined. The special need for appropriate system of education in the agricultural sector has
been proved. It is caused by the need for a constantly updated material and technical base that can provide only enterprise
and, at the same time, knowledge of the scientific and methodological foundations of sustainable agricultural development
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that only higher education institutions can give. The article supports the relevance of introducing the dual system of education
in higher education institutions of the agricultural sector, as a practice-oriented system aimed at balancing the needs of the
educational system and enterprises in the formation of qualified specialists

Keywords: dual system of education, agricultural sector, sustainable higher education.

L'ENSEIGNEMENT DUAL COMME OUTIL EFFICACE POUR MODERNISER LE DEVELOPPEMENT
DU SECTEUR AGRAIRE

L'article se concentre sur la recherche du systeme d'enseignement dual, en analysant ses avantages et ses perspectives,
en tenant compte de l'expérience des pays européens. Les résultats d'une expérience concernant l'organisation du processus
éducatif de production avec des éléments de formation doubles basés sur 3 écoles professionnelles en Ukraine sont également
analysés. L'article détermine les conditions et les résultats attendus de l'introduction du concept mentionné dans les conditions
du développement moderne de la société. Le présent travail démontre la nécessité de créer un systeme éducatif approprié
dans le secteur agricole. Cela tient a la nécessité d'actualiser constamment la base matérielle et technique offerte par les
entreprises et, paralléelement, a la nécessité de connaitre les fondements scientifiques et méthodologiques du développement
agricole durable, que seuls les établissements d'enseignement supérieur peuvent offrir. Cet article met en évidence l’intérét
d’introduire un systeme dual dans les établissements d’enseignement supérieur du secteur agricole, axé sur la pratique, ainsi
que sur la nécessité pour le systeme éducatif et les entreprises de former des spécialistes qualifiés.

Mots-clés: systeme dual d'éducation, secteur agricole, enseignement supérieur durable.

BBe;[elme. B mexnaynapomaom dopmare mpu - OrPaHUYEHHOCTh BO3MOXKHOCTEH MOIy4YEeHUS
YCIIOBUM PHIHOYHON TpaHC(OPMALUK SKOHO- 00pazoBaHus 3a MpezenaMn y9eOHBIX 3aBeICHNN;
muku crpad CHI 1 yBenuaeHus cripoca Ha yCIIyTH 110 - HeIOCTaTOYHBIH  00beM  (hPMHAHCHPOBAHHUS
MIOJTY4YEeHUIO 00pa30BaHMs MPOHM30ILIO 00eCIIeHIBA- yupexaeHnid 00pa3oBaHus I CO3IAHUA COBPEMEH-
HUE TpaJUlMi MPAaKTHUECKOI MOIrOTOBKH COMCKaTe- HOH MarepuaibHO-TEXHUUECKON Oa3bl;
neit oOpaszoBanus. Hemaio opranuzanmii 0TKa3annch - OTCYTCTBHE Yy 3HAUWTEIBHOM 4YacTH HAy4dHO-
paboTaTh CO CTyACHTaMH, CChUIasiCh Ha COXpaHEHHUE MeIarOTHUECKUX W IeIaTOTHYECKUX pabOTHUKOB
KOMMEPUYECKON TalHBI UM CIOXKHBIE KOHKYPEHTHBIC KOMIIETEHIIMH, HEOOXOAMMBIX Uil (HOPMUPOBAHHS
oOcTosiTenbcTBa. BcenencTBue koprioparusaniu U aKTyaJIbHBIX MTPAKTHUECKUX HABBIKOB Y CTY/IEHTOB;
MIPYUBATU3AIMH TOCYIAPCTBO MOTEPSIIO OONBIIMHCTBO - HEZIOCTATOK JI0CTOBEPHON MH(OPMAIIMHU O TEKY-
PBIYAroB aIMUHUCTPATUBHOIO BIUSHUS HA MIPEAIPU- KX ¥ OyIMylux NOTpeOHOCTAX paboToiareneii;
STUS], KOTOPBIE MO3BOJISUIM PacCMaTpUBATh MpaKTHie- - HEJIOCTaTOYHOCTh WJIM TIOJHOE OTCYTCTBHE B
CKYH0 IOJTOTOBKY CTY/IECHTOB B BHE3KOHOMHYECKOU yueOHBIX 3aBEJICHUSIX COBPEMEHHOTO 00OpYIOBaHUS
riockocT. Hasoroseie 1 npyrue pelHOUHBIE Mpede- Y TEXHOJIOTHH, K MCIOJIb30BAHMIO KOTOPHIX HEOOX0-
PEHLIMHU HE TOMYYHIIN TTOCTOSTHCTBA | TTOCIIE BHEIPE- JIUMO TIOJITOTOBUTH CIEIUAINCTOB;
HUS OBICTPO OTMEHSIOTCS U3 COOOPaKEHUH OIOKET- - CIIOKHOCTh TIPUBJICUCHHS K TIPETIOJABAHUIO B
HOW KOHCONTUIALNN U MTPEOTBPAILEHHS KOPPYIILHH. YUPEKICHUSIX BBICIIET0 00pa30BaHMs CIELUATIICTOB,
[IpoGmemsbr BbICIIEro 00pa30BaHUS BO3HHUKIH MMEIOIINX OIBIT MPAKTUICCKON PaOdOThI, C OIIIATOM
KaK CII€ICTBUE JUIUTEIBHOTO BO3/IEHCTBHS CIENYIO- TpYy/a, COOTBETCTBYIOIIEH MX KBAJTU(HUKAIUH;
X GaKkTopoB: - OTYYXKJICHHOCTh ~ OOJIBIIMHCTBA  OFOMYKETHBIX
- OTCYTCTBHE HAIPABICHHOCTH (POPMATHHOTO Y4eOHBIX 3aBEICHUI OT COBPEMEHHBIX PBIHOYHBIX
o0pa3oBaHusl HA Pa3BUTHE Y COMCKaTenel oOpa3o- OTHOLIEHUH W HEONpPENENEHHOCTh MEXaHU3Ma CO-
BaHUA BOCTPEOOBAaHHBIX PaOOTOMATENSAMH KOMIIE- TpyaHUuUecTBa B cdepe TocynapcTBEHHO-4ACTHOTO
TEHILUH; napTHepcrsa [2].
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[IpousBoacTBO MHPOPMALUMK M HOBBIX 3HAHHH
OCYILLIECTBIISIIOT HayKa M oOpazosaHue. Ho camu mo
cebe, 0e3 CBs3M C MPOU3BOACTBOM HayKa M 00pa3o-
BaHUE HE SBISIOTCS (haKTOpaMu pa3BHTHS OOIECTBA.
ITockonbKy Hayka, KOTOpasi IPOM3BOIUT HOBBIC 3HA-
HUSL, U 00pa3oBaHUE, KOTOPOE TOTOBUT KBAIU(HIIU-
POBaHHBIX CHELHUAINCTOB Ul HAPOIHOIO XO3SHCTBA,
NPEeKIE BCEro CO3MAI0T HEOOXOAUMBIE YCIOBHS TS
Pa3BUTHs KOHOMMKH, a Pean3alus 3TUX YCIOBUIl
OCYILECTBIISIETCS TOJIBKO B MPOLIECCE MPOU3BOICTBA.

B cBoto ouepenp TpaHcpOpMaIMOHHBIE TpoLec-
Chl, CBSI3aHHBIE C €BPOICUCKOM MHTErpalueH, nomno-
JKUTEIIBHBIC Pe3yNbTarThl peopM, TOBBIIICHHST KOH-
KyPEHTOCIIOCOOHOCTH SKOHOMUKH IPEyCMAaTPHBAIOT
CO3[JaHHE COOTBETCTBYIOIIEH HAIMOHAJIBHOM CUCTE-
MBI 00pa30BaHMs M MOATOTOBKH Kaapos. [lokazaHo,
YTO Ba’KHBIM JTAIIOM SIBJISETCS CO3AaHHUE YCIOBUH IS
coBMelIeHUsT paboThl ¢ 00ydeHHUEM Kak B Qopmare
MOJTy4eHUs] 00pa30BaHUs 110 BEUEPHEH HIIM 3a0YHOI
¢dopme oOyuenus, Tak U B (hopMare MpakTHYECCKON
MOATOTOBKU COUCKATEJIEH BBICIIETO0 00pa30BaHUs
JIHeBHOHM (opmbl 00yueHHst 1 couckareneil mpodec-
CHOHAJIBHOTO 00pa30BaHMs HA pabOYMX MECTaX.

He BbI3bIBacT COMHEHUSL, UTO PEILICHNE TPOOIEMBI
MHTErpald HayKd U O00pa3oBaHUsI MEXKIY COOOH H
C IIPOU3BOJCTBOM C LIEJIBIO IOATOTOBKU TBOPYECKOTIO,
KOHKYPEHTOCIIOCOOHOTO CIIEIUAINCTA aKTYaJIbHO.

Brnmensnoxxennoe  00yCIIOBHIIO — aKTyaJIbHOCTD
BHEJJPEHHUSI OCHOB JIyaJIbHOI0 00pa30BaHMs HA TEPPH-
Topuu Ykpanasl. CornacHo ucciaeoBanusaM Beemup-
HOTO OaHKa, YETBIpe M3 ACCATH (GUPM B KITFOUCBBIX
CEKTOpax YKpPanHCKOW SKOHOMHUKH TOBOPST O 0OJb-
LIOM pa3phIB MEX/y HaBbIKAMHU IIEPCOHANA U TPeOo-
BaHMSIMH paboTozmaTess.

60-p1e roa 20 Beka 03HAMEHOBAJIMCh OTKPBITHEM
MEXaHU3Ma CHHEPIHH KadyeCTBEHHOIo oOpa3oBaHMs
U TpyaoycTpoiictBa — I'epmaHusi ocHOBana Jyaib-
HOEe oOpasoBaHme. HaydHO-TeXHWYECKUI TIporpecc
u  (GOpPMHUpPOBAHHE OCHOB MOICPHH3UPOBAHHOTO
crpoca M MPeAIoKEHHs Ha PhIHKE TPYI0yCTpOCTBa
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JI0Ka3all, 4To OBICTpPOE TPYAOYCTPOWCTBO IO CIELH-
AIBHOCTH CJIEAYeT WCKaTh B MPaBMIIBHOW KOMOWHa-
LIUM TEOPHU U TPAKTUKU, MECTa y4eObl ¥ PaloThl,
COTPYJHUYECTBa YHUBEpCUTETa U mpeanpusitus. Ha
MepeceueHH dTHX TIOHSATHH BO3HHKIIA CHCTEMa Jy-
anpHOrO0 OOpa3zoBaHMs. [epmaHCcKoe ayallbHOE 00-
pa3oBaHHe OPHEHTHPOBAHO B OCHOBHOM Ha IPOU3-
BOJICTBCHHBII M TEXHOJNIOTMYECKUI CEKTOPBI U TIOUTH
He TIPUMEHSETCA B TYyMaHuTapHoM. HecMmoTpst Ha 310
s dexT nomyqaercsa Becomblii: B OPI' camas Huskas
Cpely eBpPONCHCKUX CTpaH 0e3paboTHIia MOJIOICKU
M XOpOIIIO pa3BUTask SKOHOMHUKA. Dopma TyanbHOTO
oOydeHUs] B OOJbILICH WMIIM MEHBIICH CTEIICHU HC-
MOJIb3yeTCs BO MHOTMX €BpONEMCKUX cTpaHax. B
HEKOTOPBIX CTpaHax BBIICIWIN OTpPacid, KOTOPbIC
HYXJIAIOTCSI B KaJ[pax - CEIbCKOE XO3SHUCTBO, TPAHC-
MOPT, METAJUTYPTHs U MAITHHOCTPOCHHUE, He(Teraso-
BOE ¥ XMMHUECKOE MPOU3BOJICTBO, U yucOHbBIC 3aBe-
JIeHUS, TJIe UX MOTYT MOATOTOBHUTH. OIBIT Pa3BUTHS
00pa3oBaTesbHBIX CHCTEM TaKUX cTpaH Kak [lIBenus,
BenmukoOpurtanus, ['epmanns, SlnoHus ykazpBaeT Ha
HEOOXOIMMOCTb HHTETPaLli 00Pa30BaTeILHOIO MPo-
1ecca M MPakTHKH, KOTOpast SBIISIETCS] OCHOBOH BBICO-
KOKau4eCTBEHHOW ITOJITOTOBKU KBAJIU(PHIIMPOBAHHBIX
CTIEUATNCTOB. TakuM 00pa3oM, HeMelKas CUCTeMa
IyaabHON TTPo(heCcCHOHATHLHOTO 00pa30BaHUsI UMEET
OOJBILYIO UCTOPUIO YCIICIIHOTO PAa3BUTHS, IPU3HAHA
Ha MEXIYHAPOJJHOM YPOBHE H SIBIISICTCS TIPEATIOCHLI-
KOW IKOHOMHUYECKOW TPOHM3BOAUTEIHLHOCTH CTPaHbI,
Be/lb yCIenHoe TmpodeccuoHalibHOe 00pa3oBaHUe
MIPUBOJUT K YBEIMYEHHUIO IIAHCOB B OYyIymIeM Kak
JUIS MOJIOZICKH, TaK W JUISi SKOHOMHUKH. BBenenue
3TOM CUCTEMBI JJaJI0 HOBBIM TOTYOK JJISL pa3BUTHS Ta-
KHX cTpaH, kKak [Oxnas Kopeda n Kurail, rae B Heit
3aneficTBoBaHO OKOJIO 33% ydeHukos [3].

Leabio cTaThbu SBISIETCS TEOPETHIECKOE 000CHO-
BaHME JyaJbHOTO OOyueHHsi Kak (pOpMbI IPaKTHUKO-
OPHUEHTHPOBAHHOTO TMPo(ecCHOHATEHOTO 00pa3o-
BaHMS, HANpaBJIEHHOTO Ha obecredeHue OanaHca
moTpeGHOCTeH 00pa30BaTeNbHOTO CHCTEMBI U TIPE-
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npusTiii B QOpMHUPOBAHUM KBaTH(PUIMPOBAHHBIX
CIELHATUCTOB.

PesyabTarsl ucciaenoanus. Jyansnoe obpazosa-
HHE SIBJSIETCS BUJIOM 00pa30BaHMs, PU KOTOPOM CO-
yeraeTcst 00yueHHe JINLL B yUPESKACHHUAX 00pa30BaHUs
¢ o0yueHHEM Ha pabovnX MECTax Ha MPEANpPHITHIX,
B YUPEXKICHUAX U OPraHU3aLsIX IJIsl NpHOOpeTeHus
ompeneneHHol kBanmudukanyy. Kommanus ompene-
JSIET HyXKHbIE €M CHEeLaIbHOCTH U «3aKa3bIBacT» UX
y YUpeKIeHHs BhICIIEro oOpasoBaHus. B pamkax co-
OTBETCTBYIOILIETO O0pa30BaHMs CTYIACHT COBMEIIACT
yuely U CTaXXMPOBKY Ha npennpusatuu. I1pu stom no-
JydaeT CTHIICHANIO, ONMN3KYIO K 3apaboTHOM 1aTe.

Ilpeononenne pas3pbiBa MEXOy OOpa3oBaHHUEM
U IIPOM3BOJCTBOM, @ TAaKKE MOBBILICHHUS KadecTBa
MO/ITOTOBKK  KBaJTM(DUIIMPOBAHHBIX KaJPOB C yue-
TOM TpeOoBaHMH paboTonareneli B paMKax HOBBIX
OpraHM3aIMOHHO-OTIIMYHBIX (OpM OOy4YEeHHUS - 3TO
OCHOBHas 33/1a4a BBEJICHUS JTyalbHOU (hOpMBI 00yde-
HHSL

CoracHO yTBEpKICHUSIM HEMELKOIO I1earora
B.I'paiinepra, yHKIMOHANEHBIMH KPUTEPHAMH Y-
AJBHON CHCTEMBI SIBJISIFOTCSI Ceayromue [5]:

1. IToTpeOHOCTh MEXIy KOIMYeCTBOM paOOTHU-
KOB ¥ Y4YallluXcs PeryJaupyercst ppbiHKOM Tpyaa. Ecin
HpeNIpUsITUs NPEJIaraoT OIpeesieHHbIe Ipodec-
CHM - OHHM PYKOBOICTBYIOTCS 3aKOHHBIMH TOCYHap-
CTBEHHBIMH HOPMaMH.

2. Hocurenem npogeccHOHaIBHOTO 00y4eHHS 5B~
nsierest npeanpusitue. OHaKo, nporecc npodeccuo-
HaJIbHOH HOATOTOBKM OPraHU3YeTCsl MO FOCYIapCTBEH-
HBIM 3aKOHOJATEIbHBIM HOPMaM U MOICKHUT MIPSMO-
MY WJIH KOCBEHHOMY I'OCYIapCTBEHHOMY KOHTPOJIIO.

3. KauectBo mpodeccnoHanbHbIX KBaIU(pUKAILIHA
peanm3yeTcs MpexJie BCero ¢ TpeOOBaHUSIMHU Tpell-
NPUSITHUS, a TAKXKE 00YCIIOBIEHO TPEOOBAHUSIMU IOCY-
JlapcTBa.

4. CpenctBa Ha MpoecCHOHATTEHOE 00pa3oBaHNe
MO0 JIyalbHOM CHCTEME BHOCSATCS MPEHUMYIIECTBEHHO
NPENNPUSITUSIMY, & TaKKe BOZMOKHO (PMHAHCHPOBA-
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HHE CO CTOPOHBI PA3IMYHBIX (POHIIOB M YACTUUYHOE
rOCyIapCTBEHHOE (PITHAHCHPOBAHHE.

5. YpoBeHb cucTeMaru3anny npogecCHoHaIbHON
TO/ITOTOBKK OOYCIJIOBJIEH TMOTPEOHOCTSIMU TOCyIap-
CTBa, OOIIECTBA M 3aBUCUT OT (PMHAHCHPOBAHHSL.

WunnpatuBa cucTeMbl JIyallbHOTO 00pa3oBaHHs
OpuTa omaep)kana mpoekroM ERASMUS + «EBpo-
nieickast nBoiHast cucrema (EU-DualS)», 3aBeprms-
mmmMces B aBrycte 2018 rona. [Tapraepsr EU-DualS Bo
m1aBe ¢ eBponelickum npennpuanmarenem CEA-PME
HaMepEeBaJIMCh CO3/1aTh MOCT MEKIY YUeOHBIMHU 3aBe-
JICHUSMH 1 TIPSIPHUSTUSIMH, MEKIY CIIPOCOM U TIPE/I-
JIO’)KEHUEM, HHTETPUPYS CTYJICHTOB B paO0OUYIO Cpezy.

B pamxax mpoekra ObUTO JOKa3aHO, YTO ABOWHAS
crcTeMa MOXET OBITh YCIELTHO [IEPEeHECeHa B CUCTE-
MBI JIPYTUX €BPOIEHCKUX CTPaH, U yKa3al MPEeuMy-
IIeCTBA M HEOOXOJMMBIE AIIEMEHTHI pean3alluil ee
BHEJIPCHUSI.

Ha nporsoxenun 2015-2017 rogos B Ykpause ocy-
HIECTBIISUICS SKCIIEPUMEHT TI0 OpPTraHu3aluy y4eOHO-
MIPOM3BOICTBEHHOTO TPOIIECCa C AIEMEHTAMH JTyalb-
HoU opMbl 00yueHHs Ha Oa3e 3-X mpodeccuoHab-
HBIX YYHIIHIIL

DKCIIEpUMEHT BHEC TaKHe H3MEHEeHHs B OpraHn3a-
MK Y4eOHO-TIPOM3BOICTBEHHOTO MPOoIIecca:

- M3MEHEHHE COOTHONICHHsI Y9eOHOTO BPEMEHH:
Teopernueckoe oOydenue - 30%, MPOU3BOACTBEH-
HOE O0y4eHHe U TIPOU3BOJCTBEHHAS MpakTHKa - 70%
y4eOHBIX YacoB;

- BHeJpeHHe OJIOYHO-MOIYJIFHOTO MOCTPOCHHUS
y4eOHOTO TIpoliecca: OBliaJieHre 6a30BOr0 MOIYJIS Ha
0aze yueOHOTO 3aBe/ICHHS, a 3aTEM YepeI0BaHHE: MO-
IIy7Ih TEOPUH Ha 0a3e yupekaeHus npodeccrnoHarb-
HOro 00pa30BaHMs, a 3aTeM MOAYJIb IPAKTUKHU Ha Oaze
MPEINPUATUH, YUPEKICHUM, OpraHnu3aluii;

- OIIEHKA PE3YJIbTaTOB 00YYEHHS - B COOTBETCTBUH C
peaNbHBIMU MOKa3aTesiel MpogecCHoHaIbHON MOIro-
TOBKH, TIONTBEPIKIEHHON B yCIIOBHSX TIPOM3BOJICTBA.

[Tocne BpImycKa TpeX KCIEPUMEHTANBHBIX TPYIIIT
ObUTM  OTIpeJieNieHbl  MOJIOKUTENbHBIE  PE3YJIBTaThI



BHEJIPCHUS JIEMEHTOB JyaJIbHOW (POPMbI OOyUYCHUS:
BBICOKHI YPOBEHb TPYZIOyCTPOICTBA - 10 97%, TIOBBI-
IICHUE Ka4ecTBa MPOo(eCCHOHAIBLHOMN MOrOTOBKH Ha
12-17%, momomHUTENbHBIE (DUHAHCOBBIE MOCTYILIC-
HUS B KOKJIOM YUYPEKICHUHU, YMEHBIIICHHUE PACXOI0B
Ha KOMMYHaJIbHBIC YCIYTH M PACXOIHbBIC MaTepHabl,
0oJee yCTOMYMBOE M B3aMMOBBITOHOE COTPYAHUYE-
CTBO ¢ paboToaTessIMu.

Ocenpto 2018 Kabwner MuUHHCTPOB YKpawmHbBI
ono0pui KoHLenuo noAroToBKY CrEHUAIMCTOB MO
IyanbHOU (hopMme TonyueHus oOpasoBaHus. B Hel
OTIpe/IeNieHbI ATAaITbl e¢ BHEAPEHUs B YKpauHe, Ipasa
1 00SI3aHHOCTH YYEOHBIX 3aBEJICHUI U IPEANPUITHIH,
a Takke OXHJaeMble pe3ynsrarel. CyIIHOCTh TaKoi
crcTeMbl 00pa30BaHMs 3aKJII0YAETCsl B TECHOM B3au-
MOJICUCTBHH MPEAIPHUITUS U yUeOHbIC 3aBEACHUS Ha
OCHOBE COIIMAIEHOTO TIAPTHEPCTBA, T1Ie 00€ CTOPOHBI
SIBJISIFOTCSL  PAaBHOIIPABHBIMHU [MAPTHEPAMH, KOTOPBIC
pa3pabaThIBArOT M KOOPAMHUPYIOT YIe€OHBIH MpoIiecc,
OCYIIECTBIISIIOT KOHTPOJIb 33 €T0 PE3yIbTaTaMHU.

® HEroTOBHOCTh
BBITYCKHHKOB paboTaTh 110
CICHHUAIbHOCTH,

® HEYJIOBICTBOPEHHOCTh
PBIHKA TPyJia KAYeCTBOM
o6pa3oBaHus;

® HU3KHUI ypOBEHDL
paboThI y4eGHBIX
3aBE/ICHHIA, BKIIFOYAst
HedpeKTHBHOE
HCIIOJIb30BaHHE
OIO/KETHBIX CPEJICTB;

o Hea(dexTHBHOE
MCIIOJIB30BAHUEC JIy4IICTO
JUIst 06y4eHNUs BpeMEHH
councKarenei 06pasoBaHus
®  YCTaHOBIICHUE
TpeGOBaHHUIT K HANHIHIO
OIIBITA CAMOCTOSATEIIBHO
PO eCcCHOHANBHOM

CTYJAEHT

JAYAJIIBHOE
OBPA30OBAHUE

coueTaHue o0yYeHHs! JIUL[ B
YUPEKACHHSIX 00Pa3OBaHMUs C
o0yueHHeM Ha pabodHX MecTax Ha
HPEANPUATHAX, B YUIPEHKACHAAX 1
OpraHM3alysIX /TS IPHOOPETCHAS
OIpe/IeNeHHOI KBaIMdUKALMY, KaK
HPaBHIIO, HA OCHOBE JIOr0BOpa 00
OCYIIECTBIICHHH 00y4eHHE 110
JtyaJbHON (hopMe MOITydeHHs
obpazoBanus

OcHOBHBIE TIPEIIOCHITKH, YCIOBUS U PE3YJIBTaThI
BHEJPEHUS AyaJbHOIO 00pa30BaHUE B CUCTEMY BBIC-
1ero oOpa3oBaHue NPUBEACHBI HA PUCYHKE 1.

HyanbHOoe 00pa3oBaHUE [ODKHO PELIUThH elle
OfiHy mpoOneMy - ceifuac y aOUTYpUEHTOB HET Kela-
HUS UATH Ha paboune crienuaibHOCTU. [lo maHHBIM
MOH Vkpaunsl, Tonmeko 20% BBITYCKHUKOB IIKOJI
BBIOMpaloT mpodrexyuymnuina. Jnus cpaBHEHUs B
6omermHcTBe cTpad EC sta mudpa cocrasiser 40%,
a B Yexuu, Xopsaruu, Asctpun u @unistHanm - 70%!
B 2016 Kabuaetr MUHHCTPOB YKpauHBI Jayke CO3all
CIHCOK CIELHAIBHOCTEN TOCyIapCTBEHHOIO 3Hade-
Hust. Cpenu HUX criecapd, (hpe3epoBIIMKH, TOKapH,
Oypunbsinuky u emie 20 nmpodeccuif. ITOT nepedeHb
rapaHTUpPYyeT TOCY/IapCTBEHHYIO MOMIEPKKY: JI€HbIU
Ha OOHOBIICHHE MaTepUATbHO-TEXHHUCCKOW 0a3bl B
[ITY u cTunenauu Ist y4anuxcsl.

[IpeumyrecTBa CUCTEMBI IyallbHOTO 00pa3oBa-
HUS U1 BCEX €€ YYAaCTHUKOB IIPUBEACHBI B Ta0IH-
ue 1.

OXHUJAEMBIE PE3YJIbTATBI

® paCIIMPEeHHE M COBEPIUCHCTBOBAHHE
MPAKTHYECKOMN YaCTH MPOrpaMMBbl;

® obecrieueHne B3aHMOCBS3H "
B3AaHMOBIIMSIHHSA ~ PA3MYHBIX  CHCTEM
(obpasoBanue i MIPOU3BOJICTBO,
obpasoBaHue M Hayka M Hayka M
TIPOU3BOICTBO);

® [IOBBIIICHWE Ka4yeCTBa IOATOTOBKH
CHEeUHAITUCTOB B COOTBETCTBHH C
peanbHbIMU TPeOOBAHUAMU PHIHKA TPY/a;
e ycuneHue pomu paboTonarenci
06UJECTB€HHLIX OGBCHHHeH“ﬁ B CHCTEME
MOATOTOBKH KBaﬂ"q}"uﬂpOBaHHlﬂX
CIICUHATUCTOB,

®  MOZEpHH3ALUs coaepKaHus
00pa3oBaHus C LEIbI0 MPUBEICHHUS €ro B
COOTBETCTBHE c COBPEMEHHBIM
coJlepKaHueM TIpo(pecCHOHATBHOM
JIeSITeTTbHOCTH;

® [IOBBILICHHUE YpPOBHSA
KOHKypeHTOCHOCO6HOCT" BBIITYCKHHKOB
y4eOHbIX 3aBeICHHUIT;

OBPA30-
BATE/IbHOE
YYPEK/IEHHE

JIeATENBLHOCTH (CTak
PaboThI) y BBITYCKHUKOB
Y4eOHBIX 3aBE/ICHHI,
KOTOPBIE yCTPAUBAIOTCS HA
paboTy BHEpBBIE.

® COKpalleHWe TNepHoia  ajanTamui
BBIITYCKHHKOB  y4eOGHOr0 3aBElEHH K
IPOdeCCHOHANBHOM IeATETbHOCTH;

®  TIOBBIIEHHE MOTHBAIIMH COMCKaTeNeit
o0Opa3oBaHus K 00yYCHHIO.

Puc. 1. OcHOBBI BHEIPEHHS AyaTbHOr0 00pa30BaHus B YUPEKACHHS BHICIIEro 00pa30oBaHUs
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Tabmanmna 1.

IIpeumyiecTBa cuCTEMBbI 1yaJbHOT0 00pa30BaHuUs

Paboronaresn CryneHTsl TI'ocynapctBo
KoHTposb Ipou3BOCTBEHHOIO Omara 3a paboTy B epuoz ‘YMeHblIeHHE pacXo10B Ha
00yueHust 00y4eHHs IIOJITOTOBKY
[TonyyeHure KOMIETEHTHBIX OO0y4eHune MPOXOIUT B pEaTbHBIX HesaBucumoe

BBIITYCKHHUKOB, TOYHO
COOTBETCTBYIOT TpC6OBaHI/IHM

YCIIOBUSIX TPyZAa

OIICHUBAHUS 3HAHUN

MTPOM3BOJICTBA
[ToBbIIeHUE TPOU3BOUTEILHOCTH Apnanrtanus B yCIOBUSAX Bricokwii ypoBeHb
Tpyna MIPOU3BOJICTBA po(ecCHOHATBLHON OATOTOBKU
CHCIMAITUCTOB
DKOHOMST Pacxo/ioB Ha MMo00p [Tomydenne mpodeccnoHaTbHBIX [Iporuo3 U KOHTPOJIb BhIITyCKa
nepcoHana HAaBBIKOB ¥ YMEHUH IS Pa3BUTHUS CICIMATUCTOB

JlaJbHENIIeH Kapbephl

VYdacTue B pa3paboTKe CTaHIapTOB
o0yueHus

lapanTust paboTHI IO
CHELUAIBHOCTH MOCJIE OKOHYAHUS

YcrounBast cucteMa
o0Opa3oBaHUs

y4eOBbl

B arpapHoii cepe cucrema ryanbHOTO 00pa3oBa-
HUS SIBJISIETCST 0CO00 HEOOXOAMMOM, TOCKOJIbKY Kaue-
CTBEHHOE 00pa30BaHMe HEBO3ZMOXKHO 0€3 TOCTOSTHHO
OOHOBJISIIONICHCSI MaTepUATBHO-TEXHUYCCKON 0a3bl,
KOTOPYIO MOXET TPEIOCTaBUTh MPEINpPUATHE W,
OJTHOBPEMEHHO 0€3 3HAHHMI HayYHO-METOAMYECKUX
OCHOB yCTOWYMBOTO Pa3BUTHS CEIHCKOTO XO35MCTBA,
KOTOPBIE MOTYT IPEIOCTABUTh YUPEKICHUS BBICIIIC-
ro oOpa3zoBaHUsI.

HexBarka kBanmuumupoBaHHBIX pPabOTHUKOB
arpapHoii cepsl SBISETCS MPOOIEMOI, ¢ KOTOPOH
CTaJIKUBAIOTCS CEIIbCKOXO35HCTBEHHbBIE KOMIIAaHUH.
Cucrema JyallbHOTO OOpa3oBaHUsl 00ECIICYMBACT
OOJBIITYIO BOBJICICHHOCTD CTYJICHTOB B TTIOBCETHECB-
HYI0 )KU3Hb KOMITAHWH, UM JIeTde Ha3Ha4aTh 3a7a9u
B COOTBETCTBUM C HUX CIOCOOHOCTSIMH M Ipeiia-
ratb MpakTUYECKUM OMBIT ¢ camoro Hadana. Kpo-
Me TOTO0, TIOCJIe 3aBEpIICHUs] O0yUYEHUsI KOMIIaHUS
MOXKET MOJTYYUTh COTPYIHHUKA, KOTOPBIA 3HACT BEChH
pabounii mpolecc COOTBETCTBYIOIIEH CEINbCKOXO-
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3s1ICTBEHHOM KOMITaHUU. /{7151 yupexieHHi BeIcIe-
ro 00pa3oBaHMs MPEHMYIIECTBA BBIIIEYKA3aHHOTO
00pa30BaHusl IOMUMO MaTepUaIbHO-TEXHUUECKOH
0a3bl 3aKIIIOYAIOTCS TaK JK€ B OMpPECICHUH BBICO-
KOpPEHTAOENbHBIX CIELUaIbHOCTEH, LEIeBOM HC-
MOJIb30BAHUM HAy4HO-IIEaroTHYecKoro pecypca
HaJU9UHA TPAKTUYECKUX JAHHBIX I HAyYHBIX
uccienoBanui. Jid caMuX YYEHUKOB €Ille OJHUM
TUTFOCOM SIBJISIETCS TO, YTO OHU MOTYT 3apa0arbIBaTh
JIeHbIW BO Bpemsi oOydeHus. st ctpaHbl cucre-
Ma JBOHHOrO 00pa30BaHUs MOXET MPEJOCTaBHUTH
PBIHKY BBICOKOKBAJIM(DULIUPOBAHHBIX PaOOTHUKOB,
KOTOpBIC OyAyT HEMOCPEICTBEHHO CIIOCOOCTBOBATh
YIYYIIEHUIO WITH MTOIEP/KaHNI0 KaueCTBa CEIbCKO-
XO3MICTBEHHOW OTPACIIH U PEAOCTABIAEMBIX B CO-
OTBETCTBYMOIIEH chepe yCIyT.

Konnermmust  myanbHO#  popMBI
MpeaycMaTprBaeT:

- IOBBIIICHUE PEUTUHIA YUPEKACHUM BBICILETO
o0pa3oBaHus Ha MEKAYHApOAHOM apeHe;

obpasoBaHue



= YIy4YlICHUC KauCCTBa IMOATOTOBKH ClI€LHUAJIN-
CTOB;

- cOmwkeHne oOpa3zoBaHUsl ¢ TpeOOBaHUSIMH
pBIHKA Tpyaa [4];

- yCWJICHHE POJIM ¥ BIMsHHA paboTomaresnell Ha
obpasoBaHue

- MOJEPHH3AIINIO YYEOHBIX TPOTPAMM;

- TIOBBIIICHUE MOTHBAIUU K OOYUYCHHIO CpEIU
YYAIIAXCS M CTYJICHTOB;

- PpOCT YPOBHS 3aHATOCTH MOJIOACHKH;

- COKpallleHHE aJanTaldOHHOTO IEpPHOJa BbI-
MYCKHUKOB Ha padoTe;

- TMOBBIIIEHUE KOHKYPEHTOCTIOCOOHOCTH PadOT-
HUKOB.

B kauecTBe BBIBOJIOB CJE€IyeT OTMETHTBH, UYTO
IyaiabHOE 00pa3oBaHHE OOECIIEUYUT YCTONYIHBOE
B3aMMOCOITIACOBAHHOE  PAa3BUTHE  YUPEKICHHUH
BBICIIETO 00Pa30BaHUs, IPEAIPHUITHHI U CTYIEHTOB.
Tak Kak OCHOBHAsI KOHIICTIIUS TyallbHOW CHCTEMBI
00pa3oBaHus 0a3upyeTcs Ha YCHJICHUHU TPaKTHUe-
CKOW HaNpaBJICHHOCTH TIPU MOJITOTOBKE CTICIIHATH-
CTOB MOCPEICTBOM CHHTE3a YYEOHOTO M INPOU3-
BOJICTBEHHOT'O TIPOIIECCOB, [0 HAIIEMy MHEHHIO,
COOTBETCTBYIOIIAs CHCTEMA JIOJDKHA OBITh BHE/PE-
Ha HE TOJIbKO B MPOoQ)eCCHOHAIbHBIC YYHIIMIIA U
KOJUIC/KH, & U B CHCTEMY BBICIIETO 0Opa30BaHHUS
C LIEJIBIO TIOATOTOBKY BBICOKOKBAIN(UIIMPOBAHHBIX

CIICUAJIMUCTOB JIs1 PA3JIMYHBIX C(bep JACATCIBbHO-
CTH W CYIIECTBEHHOTO YBEIWYECHHUS BO3MOKHOCTH
npodeccCHoHaIbHOH MOOMJIBHOCTH BBITYCKHUKOB
YUpEKACHUH BBICIIETO 00pa30BaHMUS.
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Acest articol examineaza fenomenul nou de realizare a cercetarii stiintifice cunoscut sub notiunea de ,,e-Stiinta”. Este
prezentatad informatia generald cu privire la principlul de ,, Stiinta Deschisa” si fatetele acesteia. Principalul efect ale Stiintei
este colaborarea internationald intre cercetatori. Colaborarea oamenilor de stiintda in contextul e-Stiintei creste, iar tiparele
colaborative se schimba.
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e-SCIENCE — A PREMISE FOR EFFICIENCY OF COLLABORATION IN SCIENTIFIC RESEARCH
This article examines the phenomenon of scientific reseach known as ,,e-Science”. The general information on ,,Open Ac-
cess” is presented as well as its main facets. The main effect of e-Science is the international collaboration of researchers. The
collaboration of scinetists in the context of e-Science is increasing, and the collaborative patterns are changing.
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RECHERCHE SCIENTIFIQUE

Cet article examine le nouveau phénomene de recherche scientifique appelé ,, e-Science". Ici sont présentées des informations
geénérales sur le principe de ,, Open Science" et ses facettes. E-Science a pour principal effet la collaboration internationale entre
chercheurs. La collaboration des scientifiques dans le contexte de la science en ligne augmente et les modéles de collaboration
évoluent.
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Epoca informationala sau era cunoasterii in
care ne aflam este caracterizatd de repro-
ducerea activa si schimbul rapid de informatii si
cunostinte. Stiinta devine globald, iar cooperarea,
disponibilitatea informatiilor si a cunostintelor in
timp devin principalul factor al succesului cerceta-
rii stiintifice. Transformarile, care se produc in pre-
zent 1n stiintd, ca rezultat al dezvoltarii tehnologiilor
informationale si de comunicare (TIC), sunt concep-
tualizate in fenomenul sau modelul ,.stiinta electro-
nica” sau ,e-Stiinta”.

e-Stiinta oferd cercetdrii o valoare adaugata si
include: cooperarea internationald intre cercetatori;
extinderea utilizarii computerelor interconectate fo-
losind arhitectura Grid; vizualizarea datelor; dezvol-
tarea instrumentelor si procedurilor online; crearea
structurilor organizationale virtuale de cercetare;
distribuirea si publicarea electronicd a rezultatelor
(Jankowski, 2007, p. 551).

Deoarece tehnologiile utilizate de oamenii de
stiintd in cercetare sunt din ce in ce mai complexe si
mai puternice, acestea ar trebui sa poata stoca cantitati
mari de date. e-Stiinta este un instrument care oferd
cercetatorilor posibilitatea de a stoca, interpreta, ana-
liza, relationa si partaja rezultatele obtinute ale cer-
cetarilor. Pentru aceasta e nevoie de o infrastructura
electronica sau e-Infrastructura dezvoltata.

e-Infrastructura de cercetare joaca un rol impor-
tant in cercetarea stiintifica fundamentala si aplicata,
cand e vorba de testarea, simularea, colectarea date-
lor organizate si interpretarea corectd a acestor date.
Acesta este motivul pentru care e-Infrastructura de
cercetare este fundamentul e-Stiintei.

Potrivit raportului Consiliului pentru Cercetare a
Regatului Unit (2010, p. 3) e-Infrastructura de cer-
cetare Tnseamnd combinatia si interactiunea tehno-
logiilor digitale (hardware si software), a resurselor
(date, servicii, biblioteci digitale), comunicatiilor
(protocoale, drepturi de acces si retele), precum si
persoanelor si structurilor organizationale necesare
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pentru a asigura o cercetare modernd comuna in toate
domeniile stiintei. e-Infrastructurile de cercetare efi-
ciente contribuie la descoperiri in domeniul stiintei
si tehnologiei, atragand cercetdtori din intreaga lume
si construind poduri intre comunitatile de cercetare.
Ele ajutd la educarea cercetatorilor si favorizeaza
inovatia si schimbul de cunostinte.

In Programul european de cercetare si dezvoltare
Horizon 2020, componenta ,,Research Infrastructu-
res, including e-Infrastructures” se mentioneaza ca
integrarea si deschiderea centrelor nationale de cer-
cetare si dezvoltare a e-linfrastructurilor este fun-
damentul spatiului european de cercetare digitala.
Reteaua europeand de infrastructura de cercetare
consolideaza capitalul uman, oferind instrumente
de invatare de nivel mondial pentru o noua generatie
de cercetatori si ingineri si incurajeaza colaborarea
interdisciplinara.

Globalizarea stiintei ia diverse forme, dar nume-
roase studii din intreaga lume au ajuns la concluzia
ca, pentru o cercetare eficientd, stiinta trebuie sa fie
,»deschisd” si sa aleaga stiinta deschisa (Eng. Open
Science). Ca urmare a globalizarii, tarile mici pot
dezvolta un sistem eficient de cercetare si dezvol-
tare In cazul descoperirii internationale a stiintei
nationale (Cuciureanu, 2015, p. 62).

Potrivit studiului Directoratului General pentru
Cercetare si Inovare al Comisiei Europene ,,Open
Innovation, Open Science, Open to the World”
(2016) Stiinta deschisa reprezintd o noud abordare
a modului 1n care se efectueaza si se organizeaza
cercetarea stiintificd, bazatd pe cooperare si noi cai
de difuzare a cunostintelor, utilizand tehnologiile
digitale si instrumente noi de colaborare. Aceasta
abordare este generatd de cresterea exponentiald a
informatiilor si de disponibilitatea tehnologiilor di-
gitale, fiind impulsionate de globalizarea comunitatii
stiintifice, precum si de cererea tot mai presanta din
partea societatii de a gasi solutii pentru marile pro-
vocari ale vremurilor noastre.
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In cadrul reuniunii de la Amsterdam
,,Open Science — From Vision to Action”
din 4-6 aprilie 2016, au fost stabilite doua
tinte la nivel european pentru 2020: 1)
Acces Deschis deplin la toate publicatiile
stiintifice, care poate fi accelerat prin noi
modele de publicare, conformate cu setu-
rile de standarde; 2) o noud abordare fun-
damentald privind reutilizarea datelor de
cercetare, care necesita definitii, standarde
si infrastructuri.

O componentd esentiala a strategiei
UE privind Piata Digitald este sprijinirea
tranzitiei la Stiinta Deschisd prin crearea
Cloud-ului European destinat Stiintei Des-
chise. Scopul initiativei este de a face datele
de cercetare usor de gasit, accesibile, interoperabile
si reutilizabile (principiul FAIR — Findable, Accessi-
ble, Interoperable and Re-usuable) pentru toti cerce-
tatorii europeni. Cloud-ul va reuni infrastructurile de
date existente si in curs de dezvoltare pentru a crea
un mediu virtual pentru toti cercetatorii europeni
destinat stocdrii, gestiondrii, analizei si reutilizarii
datelor din cercetare.

Prin urmare, Stiinta Deschisa este o abordare in
cercetare care este colaborativa, transparentd si ac-
cesibild. Aceasta creazd modele noi de lucru, lega-
turi sociale sau retele de colaborare noi, si conduce
la un mod deschis de lucru in stiinta.

Stiinta Deschisa intersecteaza diverse activitati
ale procesului de cercetare si poate fi considerata
parte a evolutiei stiintei. Prin analiza Stiintei Deschi-
se pot fi facute unele concluzii privind dezvoltarea
stiintei In lume, dar si intr-o tara.

Stiinta Deschisd in contextul e-Stiintei a evolu-
at din doua tendinte globale: Accesul Deschis (eng.
Open Access) si Sursa Deschisa (eng. Open Source).
Stiinta Deshisa de astdzi este, totusi, o notiune mult
mai larga care include mai multe concepte sau fatete,
decat cele prezentate in fig. 1.
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Figura 1. Unele fatete ale Stiintei Deschise
Sursa: FOSTER: Open Science e-Learning Platform

Accesul Deschis este accesul online liber, fara
costuri, la continutul stiintific recenzat, cu restrictii
limitate privind drepturile de autor si licentierea. Ac-
cesul deschis este provomat de initiativele cum ar fi
strategiile si politicile adoptate la nivel international,
regional, national, institutional. Trei initiative
internationale de baza de pomovare a accesului des-
chis sunt: Initiativa de la Budapesta privind accesul
deschis (2002), Declaratia de la Bethesda privind
publicarea in acces deschis (2003) si Declaratia
de la Berlin privind accesul deschis la cunostintele
stiintifice (2003).

Accesul Deschis propune modalitati alternative
de publicare a rezultatelor stiintifice. Promovarea
Acesului Deschis s-a transformat intr-o miscare care
avea la baza o filosofie, cadru legal si realizare teh-
nica. Unul dintre cele mai esentiale motive pentru
realizarea Accesului Deschis a servit nemulfumirea
savantilor fatd de cresterea rapidd si necontenita a
preturilor la revistele stiintifice, in timp ce bibliote-
cile erau nevoite sa reduca bugetul pentru abonare
(Turcan, 2010, p. 42).

In contextul accesului deschis sunt cunoscute
licentele Creative Commons care stabilesc drepturi-



le de autor publice si care permit distribuirea gratuita
a unel lucrari protejate cu drept de autor. Exista sase
tipuri de licentd Creative Commons care prevad di-
ferite drepturi de autor:

- CCBY (atribuire) — permite altora sa distribuie,
modifice, remixeze si sd creeze pe baza operei dvs.,
inclusiv In scop comercial, atat timp cat ei va credi-
teaza opera. Aceasta este una din cele mai adaptabile
licente oferite. Este recomandatd pentru o maxima
diseminare si utilizare a operelor licentiate.

- CC BY-SA (atribuire — distributie in conditii
identice) — permite altora sa modifice, optimizeze si
sa foloseasca opera dvs., inclusiv in scop comercial,
atat timp cat acestia vor distribui si modifica opera in
aceleasi conditii. Aceasta licenta este adesea comparata
cu licentele utilizate de open source si software-ul gra-
tuit ,,copyleft”. Toate operele noi bazate pe opera dvs.
vor avea aceeasi licentd, astfel incat orice derivati vor
permite, de asemenea, utilizarea in scopuri comerciale.
Aceasta este licenta folosita de Wikipedia.

- CCBY-ND (atribuire — fara opera derivate) —per-
mite distribuirea integrald si fard modificari, comerci-
ald si necomerciald, cu atribuirea dvs. ca autor.

- CC BY-NC (atribuire — necomercial) — permite
altora sa modifice, optimizeze si sa foloseasca opera
dvs. in scopuri non-comerciale, cu toate ca trebuie sa fifi
mentionati ca autor al unei opere originale, si ar trebui
sa fie non-profit, autorii de opere derivate nu trebuie sa
licentieze lucrarile derivate in aceleasi conditii.

- CCBY-NC-SA (atribuire — necomercial — distri-
buire 1n conditii identice) — permite altora sd modifice,
optimizeze si sa foloseasca opera dvs. in scopuri
non-comerciale, atat timp cat acestia vor distribui si
modifica opera 1n aceleasi conditii.

- CC BY-NC-ND (atribuire — necomercial — fara
opere derivate) —cea mai restrictiva dintre cele 6
licente principale, permitand altor utilizatori doar
sd descarce operele dvs. si sa le distribuie altora atat
timp cat va atribuie opera, fard a o putea modifica sau
utiliza n scopuri comerciale.
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- Care sunt avantajele si dezavantajele Accesului
Deschis?

Avantaje ale Accesului Deschis

Cel mai mare beneficiu pe care il oferd Acesul
Deschis, este ca rezultatele cercetarilor pot fi disemi-
nate mai rapid si acopera o arie foarte mare:

- Mai multi pot lua cunostinta cu rezultatele cer-
cetarilor, inclusiv cei, care nu au acces la reviste dis-
ponibile doar in baza unui abonament costisitor;

- Ideile noi pot fi distribuite mai repede si fara
limite geografice. In rezultat sunt lansate noi cer-
cetari. Ideile servesc drept impuls pentru obtinerea
cunostintelor noi;

- Afacerile la fel au access la ideile noi ale oa-
menilor de stiinta, care pot fi ulterior dezvoltate si
implementate. Accesul Deschis contribuie la dez-
voltarea economiei cunoasterii si ofera un impuls
pentru dezvoltarea economiei;

- Deoarece Accesul Deschis implica reutilizarea
mai largd, cunostintele recente pot fi folosite imediat
in predare;

- Pentru cad Accesul Deschis este In primul rand
publicarea in format digital al rezultatelor obtinute,
cheltuilelile de publicare sunt reduse, spre deosebire
de publicarea traditionald, in care sunt cheltuieli
tipografice.

Dezavantaje ale Accesului Deschis

Majoritatea dezavantajelor pe care le intampi-
na cercetatorii sunt legate de tranzitia de la mode-
lul traditional de publicare la publicarea in Acces
Deschis. Efortul suplimentar depus de autori pen-
tru accesul deschis aduce beneficii concrete abea
pe termen lung. Acest lucru afecteaza procesul de
tranzitie la publicare 1n acces deschis. Astfel, deza-
vantajele se rezuma la:

- In stiinta, cercetatorii sunt apreciati dupa capa-
citatea lor de a publica in reviste cu factor de impact
ridicat. Cu toate acestea, este nevoie de timp pana
cand noile reviste, atat traditionale, cat si cele cu
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Acces Deschis, pot obtine un factor de impact. Abea
atunci sunt interesati si cercetatorii;

- Numarul de reviste cu access complet deschis
de inalta calitate variazd enorm de la un domeniu
stiintific la altul. Unele domenii au foarte putine
reviste de calitate cu acces deschis;

- Publicarea in reviste cu acces deschis implica
uneori administrare suplimentara, in timp ce livrarea
articolelor 1n reviste traditionale se poate face de
obicei cu usurinta;

- Cercetatorii pot primi spam de la editurile re-
vistelor de calitate adesea dubioasa, ceea ce strica
perceptia revistelor cu acces deschis asupra modelului
nou de publicare. Este nevoie de efort pentru a separa
graul de pleava. Inainte de publicare, revista poate fi
verificata, daca este indexata intr-o anumita baza de
date, astfel poate fi verificata calitatea acesteia.

Cu regret, nu toti inteleg, ca Accesul Deschis nu
inseamnd cd:

- Autorii nu detin drepturile de autor dar, cum ar fi
in cazul publicatiilor traditionale, ei detin aceleasi drep-
turi asupra lucrarii sale, conform unei licente Creative
Commons, numai daca nu le-au transmis editurii;

- Publicatia nu va fi recenzata. Revistele serioase
cu acces deschis nu publica articole nerecenzate;

- Publicatia nu va fi indexatd in baze de date
stiintifice. Daca revista este deja indexata intr-o
baza de date, toate articolele din aceasta vor fi la fel
indexate;

- Publicatia nu va avea factor de impact. Ca si In
cazul precedent, daca revista va avea factor de impact,
si publicatia 1l va detine.

Datele Deschise (eng.: Open Data) sunt datele
accesibile fara plata online, care pot fi utilizate, reu-
tilizate si distribuite cu conditia ca sursa datelor va fi
furnizata. Trei aspecte importante ale datelor deschi-
se sunt: disponibilitatea si accesul datelor; reutiliza-
rea si redistribuirea datelor; participarea universala.

Datele deschise pot include materiale non-textua-
le, cum ar fi harti, genomi, compusi chimici, formule
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matematice si stiintfice, date medicale, biologice,
geologice, ecologice etc. Accesul sau reutilizarea da-
telor este controlata de organizatii atdt publice, cat si
private. Controlul se poate face prin restrictii de ac-
ces, licente, drepturi de autor, brevete si taxe pentru
acces sau reutilizare. Avocatii datelor deschise sustin
ca aceste restrictii sunt Tmpotriva bunului comun si
ca aceste date ar trebui sa fie puse la dispozitie fara
restrictii sau taxe. In plus, este important ca datele
sa fie reutilizabile fara a necesita permisiunea supli-
mentard, desi tipurile de reutilizare (cum ar fi crearea
unor lucrari derivate) pot fi controlate de o licenta
Creative Commons.

Evaluarea Deschisa (eng.: Open Evaluation) se
refera la procesul transparent si continuu de recenza-
re si evaluare a publicatiilor depuse spre publicare,
dar si deja publicate (Kriegeskorte and Deca, 2012,
p. 6).

Evaluarea deschisd atrage atentia comunitatii
stiintifice si astfel a Intregului sistem de cerceta-
re. Aceasta influenteazd utilizarea descoperirilor
stiintifice in politica publica. Sistemul actual de pu-
blicare stiintificd oferd doar presitgiul revistei care
este o indicatie a calitatii lucrarilor noi publicate in
acestd revista si se baseaza pe un proces de revizu-
ire non-transparent, care retine publicarea cu multe
luni.

Evaluarea deschisa nu se limiteaza doar la recen-
zari si adnotari deschise, dar include evaluarea cole-
giala deschisa pentru a comenta si/sau evalua cerce-
tarile (Cuciureanu, Cojocaru et al., 2018, p. 24).

Jurnale Deschise (eng.: Open Notebooks) includ
rezultatele cercetarilor de laborator, jurnalele, regis-
trele de lucru etc. oferite online gratuit, cu termeni
care permit reutilizarea si redistribuirea materialului
inregistrat.

Jurnalele deschise 1n cercetare se refera la o noud
forma de comunicare formala intre cercetatori, in
care informatia si rezultatele sunt deschise mai de-
vreme. Aceasta necesitd o noud practica: punerea



la dispozitie in timp real a totalitatii jurnalelor de
laborator ale oamenilor de stiintd prin intermediul
unor platfome online, In baza unor licente gratui-
te, care permit accesul, reutilizarea si redistribuirea
continutului de catre orice persoana sau sistem auto-
maticzat. Acastd inovatie nu include doar date brute
si informatii despre rezultatele pozitive ale unei anu-
mite cercetdri stiintifice, ci se disemineaza statutul
partial, punctele slabe si provocdrile intr-o etapa in
care acestea nu au fost inca rezolvate de oamenii de
stiinta. Impartasirea ,,culiselor” stiintei, etapele in-
termediare, indoielile si dificultatile aparute in tim-
pul cercetarii — toate acestea promoveaza o stiintd
mai rapida, mai buna, si sporeste colaborarea si re-
sursele pentru a rezolva o problema stiintifica.

Resurse Educationale Deschise (eng.: Open
Educational Resources — OER) descriu orice resursa
educationala (inclusiv harti curriculare, materiale de
curs, manuale, inregistrari video, aplicatii multimedia,
podcast-uri si orice alte materiale care au fost conce-
pute pentru a fi folosite in predare si invatare) aflatd in
acces liber pentru utilizare, fara necesitatea de a plati
redevente sau taxe de licentd (Butcher, 2011, p. 5).

Avand in vedere diversitatea utilizatorilor, crea-
torilor si sponsorilor resurselor educationale desch-
se, nu este surprinzator sa gasim o varietate de cazuri
si cerinte de utilizare. Din acest motiv, poate fi la fel
de util sa ludm 1n considerare diferentele dintre de-
scrierile resurselor educationale deschise.

Pentru ca resusele educationale sa fie deschise,
acestea trebuie sa detind o licentd deschisa. Multe
resurse educationale puse la dispozitie pe Internet
sunt orientate sa permita accesul online la continutul
educational digitalizat, dar materialele in sine sunt
autorizate in mod restrictiv. Dreptul international
si legile nationale ale tarilor care au semnat acord
cu Organizatia Mondiald a Proprietdtii Mondiale,
restrictioneaza accesul la continut. Licentele Creati-
ve Commons sunt cele mai des utilizate in resursele
educationale deschise.
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Retele Sociale Stiintifice (eng.: Scientific Soci-
al Network) sunt retelele sociale care sunt utilizate
pentru diseminarea rezultatelor stiintifice, comuni-
care si evaluare deschisd. Majoritatea cercetatorilor
utilizeaza retelele sociale stiintifice cu doud scopuri:
stabilirea contactelor cu alti cercetatori si vizibilita-
tea publica (Rinaldi, 2014, p. 342).

Una dintre beneficiile utilizarii retelelor sociale
este ceea ce fac unii oameni de stiinta pentru a crea
retele academice in afara activitatii lor, precum si
partajarea, dezbaterea si interactiunea cu publicul.
Cu toata ecestea, cercetarile au aratat ca cresterea
utilizarii retelelor sociale de catre oamenii de stiinta
este foarte lenta.

Perceptia retelor sociale si lipsa de cunostinte
despre oportunitatile oferite de acestea ascunde
potentialul pe care il detin. Din acest motiv este be-
neficd realizarea unor actiuni de instruire a oameni-
lor de stiinta privind beneficiile si modul de utilizare
a retelor sociale stiintifice.

Stiinta Cetdateanului (eng.: Citizen Science)
se refera la implicarea cetdtenilor in procesul de
cercetare, prin contributie la procesele de colecta-
re si analiza a datelor stiintifice. Aceasta include,
de asemenea, contributia cetdtenilor in activitatile
de diseminare si exploatare a rezultatelor cerceta-
rilor.

Utilizarea cetatenilor 1n activitatea stiintifica per-
mite oamenilor de stiintd sa-si atinga obiectivele cu
mai mult succes, decat ar fi posibl fara participarea
lor. In plus, aceste proiecte incurajeaza participarea
publicului in cercetarea stiintificd. Unele programe
sunt concepute special pentru elevii scolilor. Stiinta
cetateanului este de asemenea una din abordarile
educatiei non-formale.

Stiinta cetateanului este legata de implementarea
programelor pe termen lung care prevad monitoriza-
rea utilizarii rationale resurselor naturale, si deseori
sunt utilizate in calitate de program de educatie si
promovare a stiintei in randul cetatenilor.
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Sursa Deschisa (eng.: Open Source) se refera
la solutiile software cu codul deschis, care permite
dezvoltatorilor sa colaboreze, interactioneze si sa
atragd 1n dezvoltarea acestuia multi participanti cu
diferit nivel de experientd (Kriegeskorte and Deca,
2012, p. 118).

Idea de baza legata de filosofia sursei deschi-
se este ca destinatarii tehnologiei artrebui sa aiba
acces la toate blocurile componente ale software,
atat la codul sursa, cat si la schemele electronice,
proiectarile mecanice, pentru ale putea studia, mo-
difica si redistribui.

Analizand componentele sau fatetele e-Stiintei,
este evident cd aceasta nu poate exista fara o colabo-
rare activi intre oamenii de stiinta. In rezultatul dez-
voltarii e-Stiintei, colabararea oamenilor de stiinta in
toatd lumea a crescut considerabil. Aceasta se atesta
prin numarul aproape dublu de publicatii stiintifice
scrise 1n colaborare internationala in ultimul deceniu
(Walsh and Maloney, 2002). Mai mult chiar, procen-
tul de publicatii cu autori din mai multe tari a crescut
considerabil (Walsh and Roselle, 1999).

Concluzii

e-Stiinta este un nou model de cooperare globa-
1a a oamenilor de stiintd in cercetarea stiintifica, in
care e-Infrastructura joaca un rol vital. e-Stiinta este
o noua paradigma a cercetarii stiintifice. In rezulta-
tul dezvoltarii e-Stiintei, observam o tendinta catre
accesul central la resusele distribuite Intr-un mod
cooperant. e-Stiinta cuprinde tot ceea ce se intimpla
cu mediul academic prin utilizarea tehnologiilor
informationale si de comunicare si in special a In-
ternetului. Oamenii de stiinta ,,avansati” in e-Stiinta
publica lucrari in acces deschis, impartasesc datele
obtinute din cercetare cu colegii sai din tard si de
peste hotare, participa deschis la evaluarea colegi-
ald a lucrarilor publicate de alti specialisti in do-
meniul sau de cercetare, participd la dezvoltarea
resurselor educationale deschise, comunica cu co-
legii sai prin intermediul retelelor sociale, cu alte
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cuvinte, colaborarea nu doar creste, tiparele cola-
borative se schimba.
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INPAKTUKO-OPUEHTUPOBAHHOE OBPA3OBAHHUE KAK CIIOCOb
MPO®ECCUOHAJBHOM MOJTOTOBKHA CIIEIIMAJIUCTOB B YKPAUHE
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B cmamue ocnosHnoe snumanue yoensaemes 6axcHoCmu memul 06pazo8anis u onpasobieaen HeoodXo0uMocmy 8HeopeHUs OpU-
EHMUPOBANHO20 HA NPAKMUKY 00PA308ANUs 8 KAUeCcmee Cnocoda NPopeccUoHanrbHol NOO20MOBKY CREYUATUCOS U3 YKpaunbl.
B pabome obcyscoaemes nedocmamox HayuHo2o niana no uzyyenuro smux npoonem. Takoice packpvleaemcs cymo u 3naveHue
npPo@eccuoHaIbHo20 0OPA306aHUs, KOMOpoe NpedycmMampugdem aKxmugHoe yuacmue npeonpusmuii-napmuepos 6 00pazoea-
MenbHOM npoyecce, YMOUHAIOMC 0COOEHHOCIU MEXHON02UL NPAKMUYECKO20 00yUeHuUs, Ymo HaKAaobleaem cneyuguiecKue
mpebo6anus. Ha NePCOHAN Pa3nbIX npoguell. B mo sice gpems packpvleaemcs onvim @HeOpeHusi RPAKMUYEcKo2o 0Oyyenus 6
Ionmasckou obnacmu. Ynusepcumem 3KOHOMUKU U MOP2OGIU, 8 YACTHHOCU, 8bIOENUT HOBble OOCMUIICEHUSL 8 COBEPULCHCTNGO-
8aHUU 0OPA30BAMENLHBIX NPOSPAMM, HANPAGLEHHBIX HA YKPenaeHue npakmuyeckou cocmaesisiowel. Buidenenvt npeumyuje-
CcmMea 6HeOpeHUs NPAKMUYECKO20 MPEHUHEA CReYUATUCMO8 & (pasze ,, 8vicuiee 00pasosanue — pabomooamens - cmyoenm .

Knroueswie cnosa: obpasosanue, npakmuueckoe odyuenue, npogeccuonanvhoe obyyenue, npakmuyeckue nooxoovl, yueo-
Hast 0eAMenbHOCMYb, CIYOeHn.

EDUCATIA ORIENTATA SPRE PRACTICA CA O MODALITATE DE FORMARE PROFESIONALA A
SPECIALISTILOR iN UCRAINA

Articolul se axeazad pe importanta temei educatiei §i justifica necesitatea introducerii unei educatii orientate spre practicd
ca modalitate de formare profesionald a specialistilor din Ucraina. In lucrare se discuta deficienta planului stiintific pentru
studierea acestor probleme. Sunt analizate punctele de vedere privind importanta anumitor calitdti profesionale atdt a anga-
Jatorului cat si a studentului absolvent. De asemeni este dezvaluitd esenta si semnificatia educatiei profesionale, care preve-
de participarea activa a intreprinderilor partenere la procesul educational, sunt clarificate caracteristicile tehnologiilor de
instruire orientate spre practicd, fapt ce impune cerinte specifice personalului de diferite profiluri. Totodata este dezvaluita
experienta implementarii instruirii orientate spre practica in regiunea Poltava. Universitatea de Economie si Comert, in spe-
cial, a evidentiat noi realizari in perfectionarea programelor de invatamant orientate spre consolidarea componentei practice.
Sunt evidentiate avantajele introducerii unei instruiri orientate cdtre practica a specialistilor in sintagma ,, instituitia superioara
de invatamdnt — angajator - student”.

Cuvinte-cheie: educatie, formare orientatd spre practicd, formare profesionald, abordari practice, activitatea de invdtare,
student.

PRACTICE-ORIENTED EDUCATION AS A WAY OF PROFESSIONAL TRAINING
OF SPECIALISTS IN UKRAINE
The article clarifies the significance and justifiably the need to introduce a practice-oriented education as a way of profes-
sional training of specialists in Ukraine. The deficiency in the scientific plan for studying these issues is indicated. The points
of view on the importance of certain professional qualities from both the employer and the graduate student are analyzed. The
essence and significance of professionally oriented education is revealed, which provides for the active participation of partner
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enterprises in the educational process, the features of practice-oriented training technologies are clarified, the transition to
which forms specific requirements for personnel of various profiles, and the experience of implementing practice-oriented train-
ing in Poltava is disclosed The University of Economics and Trade, in particular, noted achievements in improving curricula
with strengthening the practical component. The advantages of introducing a practice-oriented training of specialists in the
system “institution of higher education - employer - student” are highlighted.

Keywords: education, practice-oriented training, vocational training, practical approaches, learning activity, student.

L'EDUCATION AXEE SUR LA PRATIQUE COMME MOYEN DE FORMATION PROFESSIONNELLE
DE SPECIALISTES EN UKRAINE

L'article met l'accent sur l'importance du théme de l'éducation et justifie la nécessité d'introduire une éducation axée sur la
pratique comme moyen de formation des spécialistes en Ukraine. Le papier discute de la déficience du plan scientifique pour
étudier ces problemes. Les points de vue concernant I'importance de certaines qualités professionnelles de |’employeur et de
I’étudiant diplomé sont aussi analysés. Sont également révélées ’essence et 'importance de la formation professionnelle,
prévoyant que les entreprises partenaires participent activement au processus d’enseignement. Les caractéristiques des
technologies de formation orientées vers la pratique sont clarifiées, ce qui impose des exigences spécifiques au personnel de
différents profils. Dans le méme temps, l'expérience de la mise en ceuvre d'une formation axée sur la pratique dans la région
de Poltava est révélée. L’Université d’Economie et de Commerce, en particulier, a mis en exergue les nouvelles avancées
dans I'amélioration des programmes d’éducation visant a renforcer la composante pratique. L article met en évidence les
avantages de l'introduction d'une formation pratique de spécialistes sous l'expression "établissement d'enseignement supérieur
- employeur - étudiant”.

Mots-clés: éducation, formation orientée vers la pratique, formation professionnelle, approches pratiques, activité
d'apprentissage, éleve.

BBe}IeHI/Ie. MuTerpauns YKpauHbl B MEXKIY- Kaxnpiii yvamnmiicss B 3aBEJICHUSX BBICIIETO 00-
HApOJHO€ TPOCTPAHCTBO CTABUT TaKue pa3oBaHUS MODKEH YCBOUTH COBPEMEHHBIC KOHKY-
YCIIOBUSL pa3BUTHS 00pa30BaHUs, KOTOPOE IOJKHO PEHTHBIE IPOrPaMMbl IOATOTOBKH, PE3YJIHTATOM YETO
OBITH KOHKYPEHTHBIM HE TOJBKO Ha OTCUCCTBEHHOM, JIOJDKHA CTarh C(OPMUPOBAHHAS CHCTEMa 3HAHMU,
HO U pbIHKAX TpyAa APYTUX CTpaH. Y YUTbIBas CTpare- YMCHHH, HABBIKOB M KOMIICTCHIINH, KOTOPBIC O B ITOJI-
THYECKHE OPUECHTUPHI Pa3BUTHS OTCUYCCTBEHHOTO 00- HOM 00bEME MOIIH YOBJIETBOPUTH OTPEOHOCTH (PH-
pa3oBaHws, CIEAYET OTMETHTh HAIMYHE JICOAIaHCOB HAHCOBOTO WJIH PEaTbHOTO CEKTOPOB AKOHOMUKH. Clie-
MEX/Iy KaueCTBOM MOATOTOBKH CTYACHTOB M HX IIO- IyeT OTMETUTh,YTO CErOJHSI YKpanuHa CTOJKHYJACh C
CIEIYIOINM TPYAOYCTPOHCTBOM U OyIyIINM Kapbep- po0IIeMOii ITyOOKOTO HEIIOHUMAHUS TOT0, YTO JaeT
HbIM pocToM. [To3ToMy ceromHsi Kaxxaoe 3aBe/icHHUE BBICILIAsI IIKOJIA, U TOT'O, YTO HY>KHO HEMTOCPEACTBEHHO
BBICIIIETO 00pa30BaHUS JOJDKHO OBITH OPHEHTHPOBA- ousHecy. [1o HalleMy MHEHHIO, PELIUTh ATy TIpodITe-
HO Ha CNOCOOHOCTh YYAIIUXCS MPAKTUIECKH Pean- My MOYKHO IYTEMY COBEPIIEHCTBOBAHUS MEXaHHU3Ma
30BaTh MPUOOPETCHHBIC KOMIICTCHIIMHA U BBICTYIIAET Nepeaayn-rnoyyeHus] 3HaHUN TPU HEMOCPEICTBEH-
Ha TIEPBBIM TUTaH HEOOXOIMMOCTh pa3padOTKH Jeii- HOM B3aUMOJICHCTBUY ¢ OU3HEC-CTPyKTypaMu. ViMeH-
CIBEHHOI'O MeEXaHU3Ma B3aUMOJICHCTBUS BBICIIMX HO TIpO(eCcCHOHANTBHO-OPHEHTHPOBaHHOE O0y4YeHHe
Y4IeOHBIX 3aBEICHUH 1 TIOTCHIIMATBHBIX OYIyIITNX pa- COBPEMECHHBIX CTYICHTOB MOXET CTaTh KIIIOYEBBIM
Ootonarerneli, 3aMHTEPECOBAHHBIX B (POPMUPOBAHUH CTUMYJIOM K (OPMHUPOBAHHUIO TPOQECCHOHATHHBIX
KajpoB st ce0st. Bee aTo npescrapinsiercs abCoOT- HABBIKOB OY/IyIIUX BBITYCKHUKOB.

HO pCAIbHBIM B YCIIOBUSX PEATU3ALUU MPAKTHKO- [To HammemMy MHEHWIO, MHHOBAIIMOHHBIC TEXHOJIO-
OpPUEHTUPOBAHHOIO 00YYEHUs Kak criocoba npodec- THA B3aWMOITPOHUKHOBEHHs c(ep «oOpa3oBaHHe—
CHOHAJILHOM MOJITOTOBKHU CTYJIEHTOB B YKpauHe. OM3HEC» JIOJDKHBI BKIIOYATh B OCHOBY pa3pabOTKH
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MMEHHO MPAKTUKO-OPUEHTUPOBAHHBIN TMOAXOM, YTO
TIOBJIMSIET HA AKTHWBAITUIO MOOYAWTENHHBIX CHJ TO-
BEJICHUS U JICHCTBUHN JIMYHOCTU B ydaluxcs K (op-
MHUPOBaHHIO  COOCTBEHHOH  Mpodh)eCcCHOHATBLHON
KOMIIETEHTHOCTH. Takum 00pa3oM, akTyallbHOCTh
KOPPEKTHPOBKH ~ COZCPIKaHUs MPO(heCCHOHATLHON
TIOATOTOBKH B KJIFOUe (POPMHUPOBAHUS TIPEATTPUHIMA-
TEJIbCKON KOMITETCHTHOCTH OYIIyIIUX CHEIUAINCTOB
BBICTYIIA€T JIOCTATOYHO OCTPOH HEOOXOJMMOCTHIO B
COBPEMEHHBIX YCIOBUSIX.

AHaJIN3 MOCJIEIHUX HCCIeIOBAHUI U My0/Iu-
kaumil. TeopeTMueckUM W NPAKTUYECKUM AacCHeK-
TaM BHEAPEHHS TPAJUIIMOHHBIX M MHHOBAIIMOHHBIX
TEXHOJIOTUH OOydYeHHs, a TaK)Ke WX CPaBHEHHS pac-
cMmoTpeHbl B paborax: C. Apxanrensckoro, B. Jla-
Bunosa, C.Kamenenxoro, T.Hazaposoitmmp. Ilpo-
OnmeMbl  TPAKTUKO-OPHEHTHPOBAHHOTO  OOyYeHUS
m3yuanu H.bacamaesa, [I.Bapueke, A.BepOunpkuii,
H. Kutauk, I. Kopanpuyk, M .Komnneraesa,
W.IManpuukosa, C.Iluty, E.Iloct, T.Ilymkapesa. 3a-
PYOEKHBIH OIBIT BHEAPEHUST TEXHOJIOTHH TPAKTHKO-
OpUEeHTUpOBaHHOTO O0yueHus B [epmanum, Bemm-
KOOpPHUTAHWU U JPYTHX CTPAaH BCECTOPOHHE W3yUaH
Kak 3apyOeXHbIe TaK M OTEYECTBEHHBIC YUEHBIE:
C.bobpakos, C.I'yk, H.Marwmenko, FH).Mocetiko,
N.ITanemkoBa, JI.ITetpenko.

Ho HecmoTpst Ha TO, 4TO MPOOIEMBI B3aUMOJICH-
CTBUSI TEOPETUYECKON M MPAKTUUECKOH MOATOTOBKU
Oy/yIIMX CIIETIMAIMCTOB 3aBEICHUSIMH BBICIIIETO 00pa-
30BaHUS SBIISIOTCS] KITFOUEBBIMU KaK JJIs1 OTEUECTBCH-
HOMW, TaK W 3apyOe)KHOW HAyYHBIX IIKOJ, MIPU 3TOM
MEXaHU3M BHEIPEHUS MPAKTUKO-OPUEHTUPOBAHHOTO
MOAXO/Ia UCCIIEIOBAH HE IOCTATOYHO. DTO M OIpese-
JIMJIO aKTYaJIbHOCTh TIOCTABIICHHOM ITPOOIEMBI, periie-
HUE KOTOPOM BBICTYIIAET Ha MIEPBBIN IIJIaH B YCIIOBUSX
YCUJICHUSI KOHKYPEHLIUH OJHOBPEMEHHO Ha PbIHKAX
00pa3oBaTelIbHBIX YCIYT U TPy/a.

[enbcTaTbuCOCTOMTBU3YYEHUUCYITHO CTUTIPAK-
THUKO-OPUEHTUPOBAHHOTO00Pa30BaHUANO00CHOBAH
UUHEO00XOTUMOCTHBHEIPCHUIMEXaHU3MATIPAKTUK
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0-OpUEHTUPOBAHHOTOO0YYEHUsIKaKCpeacTRanpodec-
CHOHAJFHONIIOITOTOBKHUCTICI[MATUCTOB3ABEACHUS -
MUBBICIIET000pa30BaHUSIB YKparHE.

N3zio0:xxenne marepuasa ucciaegosanusi. B Ha-
[MUOHAILHOW JIOKTPHHE pPa3BUTUS 00pa3oBanHwsi|3 ]
B YKpauHE CKa3aHO, YTO CErojHs IIABHOW 3ajadeit
BBICIIECH KON SBISIETCS TpodeccuoHanbHas Toj-
TOTOBKA CTY/ICHTOB, ()OPMUPOBAHUE CIECIIUAINCTOB C
BBICIIIUM 00pa30BaHUEM, CIIOCOOHBIX K TBOPUCCTRY,
MIPUHSATHIO ONTHMAIBHBIX PEIICHUH, O0O0NaJaroNmux
HaBBIKAMH CaMOOOpa30BaHUSI M CaMOBOCIIHTAHUS,
KOTOpBIE YMEIOT COIVIaCOBBIBATH CBOW JICHCTBHS C
JIEHCTBUSIMU JIPYTMX YYAaCTHUKOB COBMECTHOM Jlesi-
TenbHOCTH. [l0aTOMY B yCIOBHSX peOpMUpPOBAHUS
BBICIIIETO0 00pa30BaHUs HY>)KHO 0COOEHHOE 3Ha4YeHHE
YAETSTH Pa3BUTHIO ¥ (POPMHUPOBAHHIO CAMOCTOSITENb-
HOM, OTBETCTBEHHOM, COI[MAJIbHO AKTUBHOM JIMYHO-
CTH, CIIOCOOHOM €IMHOIMYHO PUHUMATh PEIICHUS U
JIeNaTh BEIOOP B MHOYKECTBEHHBIX CHUTYaIlHsX, a TaK-
JKe pelarh MPOU3BOJICTBEHHBIE M COLUAIBHBIC TIPO-
OJIeMBI. A TydIIAM IoKasaTesieM MpodhecCnoHaTLHON
c(hopMHPOBAHHON JTHMYHOCTH U €€ MOPAJIBHO ICHUXO-
JIOTUYHOM 3PeTIOCTH, HEOOXOMUMON TSI €€ BBICOKOM
KapbepHOH JEATENFHOCTH SIBISIETCS, TPEKIE BCETO,
npodeccronanbHas TOTOBHOCTS [4, 5].

PeanbHyto KapTMHY B3aMMOJICHCTBUS  MOJIO-
JIBIX CHEIUAIMCTOB — BBIMYCKOB BBICIICH IIKOJIBI U
MIPEICTABUTENCH OM3HEC-CIUHUI] MOXKHO ITOyYHUTh,
OTIpEIeNIUB HaJMYUe WM OTCYTCTBHE HEOOXOIH-
MBIX MPOPECCHOHATIBHBIX Ka4eCTB OT 00X CTOPOH.
Tak, 00 ypoBHE TpPOQECCHOHATBHOW TOTOBHOCTH
BBIITYCKHUKOB BBICIIUX y4YCOHBIX 3aBEJCHUH MOTYT
CBU/ICTENILCTBOBATH PE3YJBTAThl IUAIOTa B CHCTEME
«BBITYCKHUK-paboTomarenby. Takoe 0000IIeHHOE
uccie0BaHle ObUIO TPOBECHO KueBckuM Mexmy-
HApOJHBIM WHCTUTYTOM COIIMOJIOTHH B paMKax Ipo-
exta «Peittunr BY30B Ykpauns». [lo pesynsraram
3TOTO WMCCIENOBaHMUA Ha TeMy «BBIMTyCKHUKH yKpa-
WHCKHX BY30B IV1a3aMH paboToaTesnein» ObLIO OlleHe-
HO MHEHHe paboTojaTesniell OTHOCHUTEIHHO 3HAHUHN U



YMEHUI YKPauHCKUX BBITYCKHUKOB BCEX CIELHab-
HOCTEH, JaHa OLIEHKa UX NPpodeCcCuoHaIn3Ma co CTo-
poHbI padotonarens [1].

BakHO OTMETHTh, YTO OTEUECTBEHHBIC PabOTO-
JaTesi HEOJHO3HAUYHO OLICHMBAIOT M3MEHEHUs B 00-
pa30BaTeIbHOM IIPOLECCE YUAIIUXCSl, KOTOpbIE IIPO-
SIBJISIIOTCS B KAUECTBE MOJTOTOBKH COBPEMEHHBIX BbI-
ITyCKHUKOB BY30B. [Ipo1ieHTHOE COOTHOIIEHNE OTHO-
CUTEJIbHO TAaKOW OLIEHKM II0Ka3aHO Ha puc. 1:

soft skills: «kOMMyHHUKaOEJIBHOCTh, YMEHHE TIpe-
3€HTOBATh, BECTH MEPETOBOPHI, SMOIUOHATHHBIN
KOHTPOJIBY;

— OTOPBAHHOCTH 3HAHUH OT MPAKTHKH, HEMTOATO-
TOBIICHHOCTh K paboTe B peaqbHOM OU3HEC cpelie U
HEMOHMMAaHHUE TOTO0, KaK 3TOT OM3HEeC paboTaeT. D10
Oosee yacras mpobieMa, CpaBHUTEIHHO C TPEABIY-
mumu. [loaTomy paboTofarenu peniaroT ee myTeM
00y4eHUS MOJIOJIBIX COTPYTHUKOB U ITyT€M COTPY/IHHU-

[3HAYEHIIE]

%%

[3HAYEHIIE]

%%

BEIITYCKHHKOB
B yKa3pIBaloT Ha

BEIIYVCKHHKOB

B yKasblRalT HA YXY/IIEHHE
KaueCTBa MOATOTORKII

HEI3MEHHOCTD [TOTOTOBKH
VYKa3BIBAIOT HA YIIVUIICHIIE

KauecTBa NOATOTOBKIT
MOJTOJBIX CIIEIHATHCTOR

YECTBA C 3aBEJICHUSIMU BBICIIIETO 0Opa30BaHMS.
Kax cBueTensCTBYIOT pe3ynbTaThl HCCIEH0-
BaHUS padoToaareseil B pa3HbIX OTPACIIX, HElO-
CTaTOK CIEIHATbHBIX 3HAHHUH (32 UCKIIIOYCHIEM
OTOPBAaHHOCTH TEOPETHYECKOW TOATOTOBKHU OT
MPAKTUKHA OM3HECa) CHITbHEE BCETO OIIYIIaeTCst
Y BBIITYCKHUKOB TEXHHYECKUX CIIEIIHAIBHOCTEH
u OyXraJlTepckoro ydera u ayaurta. s mpen-

Pucynok 1. Oyenxa xavecmea noo2omosxu

CTaBUTEJIEN MHKEHEPHO-TEXHUUYECKUX CIIELH-
aJIbHOCTEN HEJAOCTATOK NPAKTUUECKUX 3HAHUN U

BbINYCKHUKOB pabomooamensimu
Hcmounux: cocmasnerno 3a [1]

Takum 00pa3oMm, OmpeesieHbl TaB-
HBIC HpO6J'I€MI)I OTOPBAHHOCTH BBIITYCK-
HHUKOB OT paboTomaTteseit, a MMeHHO (pHC.
2):

— HEJ0CTaTOK IMPaKTHYECKUX Ipodec-
CHOHAJIBHBIX HABBIKOB, YMCHHUS pelIaTh
npoOJeMHbIC CHUTyallMd U OTCYTCTBHUE
HABBIKOB Pa0OTHI C KIMEHTAMHU;

— pa3pbiB MEXAY TCOPETUUCCKUMHU
3HAHUSMH, TTOJTYYESHHBIMU 32 MEPUOJ
00y4eHHs, U UX MPAKTHIeCKUM Tpodec-
CHUOHAJIbHBIM NIPUMEHCHUEM

— HEJO0OICHUBAHUE CTYJCHTAMHU-

TAKEIO ONPENETITh 7%
HeT cnoxHocTeli ¢ HaBBIKAMIL 8%
JIpyTHE HABBIKH 2%
HagbIKI padoThl ¢ KOMIIBIOTEPOM 11%
TeopeTHUeCKHE 3HAHNA I10 CHEIHATEHOCTH 22%
AHalHTHYECKHE HABBIKH | 26%
MeHeKepCKITe HABBIKI 26°%
HABBIKH YCTHOTO OGIIEHIA 24%
HapBBIKH THCEMEHHOTO O0IIEHIIA 250
SHaHIE HHOCTPAHHBIX A3BIKOB 26%
HapbIkl paGoTh] ¢ KIIIEHTaMI 32%
YMeHIIe pelaTe NpoGIeMHBIE CHTYALIHI 38%
ITIpaxTHKO OPo()ecCIOHATBHBIE HABBIKI | 61 %
0 10 20 30 40 50 60 70

BBIITYCKHU-KaMU Ba)KHOCTH IpaKTHYe-
CKUX HAaBBIKOB U YMEHUH B PEIICHUHU
NpOOJIEMHBIX CUTYaLH;

— OTCYTCTBHE (MJIH HEAOCTATOYHBIH
YPOBEHb BJIAJICHUSI) TaK Ha3bIBAEMBIX
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Pucynok 2. Pezynemamul onpoca pabomoodameneii OMHOCUMENbHO
Hed0Cmalowux HagblKO8 8bINYCKHUKOS YKPAUHCKUX 8V306 HE3ABUCUMO

oM CneyuaIbHOCm
Hcemounuk: cocmagneno 3a [1]
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HaBBIKOB YaCTO SIBIISIETCSI 00JIee KPUTHUHBIM,
TaK Kak BIMSAET Ha 0€30MacHOCTh BCEX UJie-
HOB TPYOBOTO KOJIJIEKTHBA.

Takum 00pa3zoMm, co CTOPOHBI pabo-
Tojmareaei GopMHUpPYEeTCS MHEHHE O TOM,
YTO CYLIECTBYIOT CEpbE3HbIE NPOOJIEMBI B
cucteMe BeIcuiero oopaszosanus. Iloaromy
MOJUYEPKUBACTCS HACTOSATENbHAS HEOOX0AU-
MOCTb OCYIIECTBICHHUS U3MEHEHUH B CHCTE-
Me 00pa30BaTeNbHOTO Npolecca, a UMEHHO
YBEINYEHHE MPAKTHUECKON COCTaBIAIONIEH
B 00pa3oBaTenbHOM Mpoliecce U OOHOBICHUS
MaTepHallbHO-TEXHUYECKOH 0a3bl By30B.

Pemenue 3Tix po0OiaeM HaXOIUTCS B TUIO-
CKOCTH yCHJIEHUSI TPAKTUYECKON KOMITOHEHTBI
B 00pa3oBaTeNbHBIX IUIAHAX U, K TOMY K€,
BCECTOPOHHEM COTPYIHHYECTBOM MEXTY 3a-
BEJICHHSIMH BBICIIIETO 00pa30BaHIS M ON3HECOM
MyTEeM HPUBJICUECHUS COTPYIHUKOB KOMIIAHUN
K YTCHUIO JICKIIUH 1 CEMUHAPOB, IIPOBEICHUS
NPaKTHKU JUIS CTYACHTOB U IIpenoaBareseii Ha
0a3e KOMITaHUH U Ap. DTO MOBJMAET HA yMEHb-
IIEHUE pa3pblBa MEXKIY HEMOCPEACTBEHHO
MOJTy4aeMbIMH MPOQECCHOHATIBHBIMU KOMITE-
TEHTHOCTSIMH M TEMH, KOTOPbIE 3aTpeOOBaHbI
Ha pbIHKE TpyAa. bonee HamsaHO pas3phiB B
MPOLIEHTHOM COOTHOIIEHUH OTHOCHUTEIHHO
BaXHOCTH HABBIKOB (3HAHUI, YMEHHUH, KOM-
METEeHINH )He3aBUCUMO OT CIIEIHAIbHOCTH
110 MHEHMIO paboTonaresiell U BBIILYCKHUKOB
YKPaMHCKHUX BBICIINX y4EOHBIX 3aBEACHUHN
MIPUBEJIEH Ha puUcC. 3.

Kak cBuaerenbcTByeT NMpaKkTHKa, BBI-
INyCKHUKH HE BCErna OOBEKTUBHO MOIYT
OILIEHNTh, KAKUX HaBBIKOB UM He XBataeT. [1o
JTAHHBIM OTPOCa, HAMISAHO CUCTEeMAaTH3UPO-
BaHHBIX Ha puc. 4, HAHOOJbLIEE KOIUIECTBO
BBIITYCKHUKOB(46%) yBEpeHbI, UTO UM HE
XBaTaeT 3HaHWsI HHOCTPAHHBIX S3bIKOB.
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Pucynok 3. Pesynomamol onpoca pabomodamerneii u 8bInYCKHUKOS
VKPAUHCKUX 8Y306 OMHOCUMENbHO 8ANCHOCMUHABLIKOG (3HAHUIL,

yMeHulj, KOMI’IEMEHUMIJ)HEI%IS‘MCMMO om cneyuaibHocmu

HUcmounux: cocmasneno 3a [1]

Taxeno oTip eeTiTh
Hert cnokHocTel] ¢ HABBIKAMI
JIpyriie HABBIKIT

HaBbIKH padoTeI ¢ KOMITBIOTEP OM

TeopeTHteckiie 3HAHIL [0 CTIENTATBHOCTH
AHAMTHTHIECKIIE HABBIKIT 9
Menemkep cKiie HABBIKIL - 13
HagrIKI yCTHOTO 0GIeHIA I 6
HaBBIKH MICEMEHHOTO 00 eHIIA 4

3HaHHe HHOCTP AHHBIX A3BIKOB

HagbIKI1 paGoThI ¢ KITHEHTAMIT r 13

VMeHHE [ emaTh Mp 0GMeMHBIE CHTY AL 8
TIpakTHKo T1p odpec CHOHATBHbIE HABBIKI
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Pucynox 4. Pezynbmamul onpoca 8blnyCKHUKO YKPAUHCKUX 8Y308
OMHOCUMENLHO HEXBAMKU HABLIKOG (3HAHULL, YMEHU, KOMNemeHyull)

He3d8UCUMO Oom cneyuailbHocmu

Hcemounux: cocmasneno 3a [1]
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OKOJI0 YeTBEPTH BBIITYCK-
HUKOB (25%) MCHBITHIBAIOT
HEJOCTATOK MPaKTHYECKHUX
npodecCuOHaTbHBIX HABHI-
KOB, 13% — MeHemKepCKux
HABBIKOB U HaBBIKOB Pa0OThI
¢ kaueHtamu, 9% — aHaau-
TUYECKUX HaBBIKOB. JIWIIb
8%BBITYCKHUKOB TPU3HAIOT,
YTO MM HE XBaTaeT yMEHHS pe-
1ath MPOOJECMHBIC CUTYaIlMU
(XOTS HA HEOCTATOK TaKHUX
HABBIKOB Y BBIITYCKHUKOB yKa-
3amu 39% paboromareneit).
Enie MeHbIlle BBINTYCKHUKOB
YyBCTBYIOT, YTO UM HE XBa-
TaeT TEOPETHUECKUX 3HAHUM,
HABBIKOB TUCHMEHHOTO H YCT-
HOTO OOIIEHHUs, XOTS OKOJIO
MATOM YacTh paboTomarenci
yKa3aiu Ha NeHUIUT dTUX
Ka4eCTB CPEeJU HBIHEIIHHUX
BBINTYCKHUKOB. Takum oOpa-
30M, CaMOOIICHKa M OI[eHKa
MpoQeCCHOHANIOB JIOBOJIBHO
9acTO HE COBITAJIAIOT.

Eme onnoil mpuuuHoi

HamiuHe JOmoTHHTETEHOID 06D A3CEAHNA (Y Chl, Tp SHMHTH,
MACTep-KIACCHI M T.0.)

Hamuuue oneiTa pabolel B Neprol oby yenna & SBO

EHsHeC-HABBEH (nHHoEauHoHthe HABbIKH, TTp NP HHHMATEMb CKH e
Al

SBO, KOTopbIH OKOHUMI MONoHo# clellHantcT

Hamuuie OfbITa paboThl M0 CIelMATEHOCTH B NepHol obyueHHA B
EY3e

¥'p OBEHE TEOP ETHYeCKOf [IOATOTORKH

yp OBEHb pasBEHTHA OELT.IHX KOMMYHHEATHEHBLX HABBI OB
(ObIeHNS, BeNeHHA TIep ETOBOp CR, PAIPENTEHH KOHGIMKTOR,
paboTEIE KOMAKME, C KITMHTAME H T

V'poBeHE P A3BUTHA TP AKTH Y ECKHME HABBIKOE 110 CTELHATTEH OCTH

JHMYHOCTHEIE KagecTsa (CTp ecooy CToRMBOCTE, THOKOCTE,
HHHUHATHEHOCTE, OTBETCTEEHHOCTE H T.00.)

MMEICTHTENEHEE HAEREM (Kp ATHEHOCTE, CocobHOCTE
AHATIM3UP OBATL HHGOPMALIHEO, CHCTENHHCTEMHCIEHHS, cocobHoCTh
K CaMooby UeHHEO M T.1.)
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Pucynok 5 — Pesynomamol onpoca pabomooameneil OMHOCUMETbHO 8AHCHOCTIU
onpeoenennbix hakmopos npu npueme Ha padonty MoaI0ObIX CREYUATUCTNOE
Hcmounux: cocmasneno sa [1]

pasnunii BO B3ISIAX Ha JS(HUIIUT HABBIKOB MOKET
OBITb U TO, YTO BBIITYCKHUKU HE BCErAa afCKBATHO
OIIEHUBAIOT, KAKMX MMEHHO KOMIIETEHIIHI 1 Ha KAKOM
YPOBHE OT HUX O)KUAAET paboToAaTeNb, a 3TO, B CBOIO
ouepesib, MOJKET MPEMATCTBOBATh CaMOPa3BUTHIO U
COBEPLICHCTBOBAHUIO HEOOXOJUMBIX KadeCTB.
HuBenupoBaHue Takoro paspelBa BO3MOXKHO
TONIBKO TP peau3aluu JUajiora Mexay o0euMH
CTOPOHAMH C LIEJIbIO YAOBICTBOPEHHS TOTPEOHOCTEH
B IIPO(eCCHOHATTBHOM MOATOTOBKY KasKA0H CTOPOHBI.
BaxHo Ha ypoBHE 3aBeIeHU BBICIIIETO 00Pa30BaAHUS
MOHUMATh, YTO HY>KHO Pa0dOTOIATENI0 OT MOJIOAOTO
CIEIMAINCTA ¥ KaK BIIOCIIEICTBUH 3TO Oy/IeT BT
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Ha (hOpMUPOBAaHUE TIOZUTHBHOTO MMHUJKA BBIITYCK-
HUKa. BaXXHOCTb ONMpEeNeHHbIX KaueCTB OT BBI-
MyCKHUKA C TOYKH 3pEHHUsT pabOTO/aTelIsl OKa3aHo
Ha puc. 5.

Takum 00pa3oM, Kak MOKa3bIBAIOT PE3YIbTATHI
orpoca, paboToareneil, mpex e BCero, HHTEPECyoT
YMCTBEHHBIC HABBIKH PETEHICHTOB — KPEaTHBHOCTD,
CIIOCOOHOCTh aHATM3UPOBATh HH(POPMAITHTO, CHCTEM-
HOCTh MBILICHHS, CIOCOOHOCTh K CaMOOOyUCHHIO
u T.0. (54%), TMIHOCTHBIE KauyecTBa, a UMEHHO
CTPeCCOyCTOHYNBOCTh, THOKOCTh, HHUIITUATUBHOCTD,
OTBETCTBEHHOCTH U T.J1. (51%), ypoBeHb pa3BUTHS
MPaKTHYECKNUX HABBIKOB IO CTIennanbHOCTH (47%) 1
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YPOBEHb Pa3BUTHS OOIINX KOMMYHHUKATUBHBIX HABbI-
KOB (0OIIeHre, BEICHNE TIEPETOBOPOB, Pa3pEIICHUS
KOH(IIMKTOB, PaOOTHI B KOMaH/Je, PadOThI ¢ KIIMEHTOM
uT.1.) (37%). Hacto KOMITaHUM HHTEPECYIOT MOTHBA-
ITUS1 BBIITY CKHUKOB, MX K€JIaHWE U TOTOBHOCTh YUHUTh-
csl Ha paboveM MecTe, YMEHUE TBOPUECKU MOAXOIUTh
K paboTe, paboTaTh B KOMaH 1€, TPaBMIHLHO PacCTaB-
nsTh puopuTeThl. COOTBETCTBHE KOPIOPATUBHOM
KyJbType KOMITAaHUH — €IIIe OIMH BaKHBIN aCMIEKT TPU
BBIOOPE MOTEHIUAIBHOTO COTPYIHHKA.

Tak, KOMITaHWY, MO3UIIMOHUPYIOIIUE ceds pa3-
BUBAIOIUMICS W aKTHBHBIMH, B OOIBIIEH CTere-
HU CKJIOHHBI NIPHUHUMATh BBIITYCKHUKOB C SIBHBIMHU
JTUIEPCKUMH KadecTBamu. [lo cioBam sKCmiepToB,
KOMIIaHUHM PacCMaTpUBAIOT COTPYAHUYECTBO C MPO-
GUIBHBIME JUISI HUX BBICIIUMH 3aBEICHHSIMH 00-
pa3oBaHUs KaK MPHUOPUTET. YCIOBHO MPOTPAMMBI
COTPYAHHUYECTBA MOKHO Pa3[elUTh Ha «IpE3eHTa-
IIMOHHBIE» U «KOHKYpPCHBIEY». Ha mepBhIx aTanax co-
TPYIHUYECTBA BBIJICIISIFOT J{BA TUIIA TIPOTPAMM:

1. IIpe3eHTannOHHbBIE —11e]Th KOTOPBIX COCTOUT B
MH(POPMUPOBAHUU CTYICHTOB O PadOTe KOMIIAHHH,
BO3MOXKHOCTH TPYJOYCTPOWCTBA B HEH, a Takxke 00
OCOOCHHOCTSIX PBIHKA B IIEJIOM.

2. KoHKypcHbBIE IpOrpaMMBbl — HHCTPYMEHT OT-
0opa ¥ TMONTOTOBKH KOHKPETHBIX KaIapoB I pabo-

ThI B KOMITAHWH, HAYWHAETCS Yallle BCETO C MEePBBIX
KypCOB BY30B.

Takum 00pa3om, MOKHO 0000MINTE, YTO JTyYIIHNM
CBUJICTEILCTBOM 3()()EKTUBHOCTH PabOThl YHUBEP-
CUTETa SBJSETCS MPAKTHYECKasi IIEHHOCTh U COOT-
BETCTBHE 00pA30BaTENbHBIX YCIYT MOTPEOHOCTIM
pBIHKA Tpy/a.

Ha coBpemennom stame (opMHpOBaHUS CHCTE-
MBI 00pa30BaHWsI YKpaWHBI OMHUM W3 CaMBIX d(-
(DEKTHBHBIX CIIOCOOOB YCHIJICHHS TNPO(eCcCHOHAb-
HOHM 00pa3oBarebHOM KOMIIOHEHTHI B YUPEKIICHHSIX
BBICIIIETO 00pa30BaHMs SIBISIETCS MPO(eccroHaTbHO-
OPUEHTUPOBAHHBIN MONIXOJ, KOTOPBIA Mpenoiaract
pellieHue TocTaBlIeHHbIX B HaloHalbHOW JTOKTpUHE
pasButHsl oOpazoBanus 3amad. OH ¢ caMoro Hadaia
OpPHEHTUPOBAH Ha OpraHU3aIMIo yaeOHOTO mporiecca B
KOHTEKCTe Oy/yIeid mpodeccruy ImyTeM BOCIIPOU3BEIe-
HUs B (pOpMax v MeToax yueOHOMU JIeATebHOCTH CTY-
JICHTOB PEATHHBIX MICHXOJIOTO-COIMAIBHBIX CHUTYaIUH,
COMPOBOXKIAIOIINX KOHKPETHYIO TPO(ECCHOHAIBHYIO
nesitensHOCTh [4, 5], Ilo Hamremy MHEHHIO, criepBa
HY’KHO pa300parhcsi C CyLTHOCTBIO TAKOTO MOIXO/a.

JList oripeienieHnst CyIIHOCTH MOHSITHS TPAKTHKO-
OPUEHTHPOBAHHOTO IMOIX0/a K 00y4EHHUI0, pacCMO-
TPHUM CYILECTBYIOIINE TOUKH 3peHus. Cucremarusu-
pyeM HEeKOTOpbIe U3 HUX B Tadmuile 1.

Tabnuya 1.

[Toaxop! K ONpeneneHnto CyITHOCTH MPaKTHKO-OPUEHTHPOBAHHOTO TIOAX0/1a K 00yYeHHIO B HAYYHOH
IuTEpaType

ABTOD

CyHIHOCTh TIOAX0AA

Uctounuk

B. MaiikoBckas

[IpakTHKO-OPHEHTHPOBAHHBIM TTOIXO/ — OPHEHTALUS y4eOHOTO Mpoliecca Ha KOHEd-
HBII IPOIYKT NPO(ECCHOHATEHOTO 00yYeHHs — KOHKPETU3UPOBAHBI BUBI ICHCTBHIA,
YCBOGHHBIE CTYICHTAMH B X0ZI€ PaOOTHI ¢ y4eOHOI nH(opManneil B BUIE OMBITa

[5].

I1. 1., O6-
pasuos, A. U.
AxynkoBa, O.
O .YepHUUEHKO

IIpakTHKO-OPUCHTUPOBAHHBIN MTOIXOJ] — 3TO METOJ MPEIIOIaBaHKsI U O0yUCHHS B CO-
YETaHWU C MPAKTHICCKOM EATETHHOCTHIO C IEThI0 OPUEHTAINN Y4eOHOTO TIpoiecca
Ha KOHEYHBIA MPOAYKT MPO(eCCHOHAIEHON ITOATOTOBKH - POPMUPOBAHNE U PA3BUTHE
KOMIIETCHIIN I

[6].

J.Bapnexe

[TpakTHKO-OpUEHTUPOBAHHBIN MOAXOJ — 3TO aKTHBHas (popma opranuzanuu npodec-
CHOHAJIBHOM MOATOTOBKY, IPEIHA3HAYECHA JUIsl IPUMEHEHUS B TEOPETUYECKOM U IpaK-
TUYECKOM KOMITOHEHTAX, Pealn3yeTcs ¢ MOMOIIBI0 HACKHIIICHUS YIeOHOTO Tpoliecca
2IeMEHTaMHU TPo(eCcCHOHATBHON NesITeTbHOCTH

[8].
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[TpakTHKO-OpUEHTUPOBAHHBIN ITOJXO — ITO CHCTEMa y4eOHBIX NMPOOIEMHBIX CUTYa-

HaBbIKOB pa6OTI>I

C.IMutu M, METOTMUECKUX W CUTYallMOHHBIX 33/1a4, CIIPOSKTHPOBAHHBIX B PO ECCHOHAIb- [9].
HYIO TIOJITOTOBKY CIIEIHAINCTOB
IIpaKkTHKO-OPUEHTHUPOBAHHBIN TOAXOJ — OPUEHTAIUs COACP)KaHUS U METOJOB Mea-
E.M.Iloct TOTUYECKOTO Ipolecca Ha (GopMHUpOBaHUE Yy OyIyLIMX CIEIHAINCTOB IMPAKTUIECKUX [10].

Takum o0OpasoM, creayeT OTMETHTh, HYTO
MPaKTUKO-OPUEHTHPOBAHHBIA  TOAXOJ B  MPO-
(eccuoHaIbHON TOJTOTOBKE CIEIHATHCTOB pac-
cCMaTpHBaeTCs Kak Mporecc, Kak gopma, Kak CH-
cTemMa, WM Kak MmeTton oOydenus. Ilo Hamemy
MHEHHUIO, TIOCPEJICTBOM TPUMEHEHHUS TPAKTHKO-
OpUEHTHPOBAHHOTO noaxoxaa peanuzyercst
podheCCHOHATBHO-OPUEHTHPOBAHHOE O0yYECHHUEM
CTYJICHTOB-OYyIIUX CHCIHAIUCTOB B BHIOPAHHBIX
umMHu orpacisx. [1ockonbKy BbICHIAs IIKOJA JacT
KaK TEOPEeTHYeCKylo 0a3y 3HaHW, TaK U MPaKTH-
YEeCKy10, TO IMEHHO OHa JIOJKHA OCHOBBIBATHCS Ha
WCIIOJIb30BAHMH KOHKPETHBIX NMPAKTHYECKUX JeH-
CTBUM, OIBIT MPUMEHEHUS KOTOPHIX BO3MOXKEH B
pe3ynbTare HHTETpalui TEOPHH U IPAKTUKH.

Yacto BOMPOCH MPaKTHKO-OPHEHTUPOBAHHOTO
00y4eHwMsI KacaroTcsl ¥ POECCUOHATIBHOCTH CaMUX
TMperio/iaBaTesieil 3aBe/IeHHid BhICIIET0 00pa3oBaHus,
TaK KaKMX poJib MEHSIET CBOIO opMy OT Kiaccuue-
CKOTO TIOHWMaHUs, KOTOpPOE 3aKIJII0YaeTCs B HM3Me-
HEHWU HAIpaBICHHOCTH COIEpXaHUs Mpodeccro-
HaJHLHOM MOATOTOBKY HAa KOHEYHBIM MPOTYKT 00yde-
HUS 1 METOJaX JOCTIIKEHUS MOCTAaBICHHBIX IENIeH.
[epexon K MPaKTHKO-OPUEHTUPOBAHHBIM TEXHOJIO-
TUSM TIPO(ECCHOHAILHON MOATOTOBKH (hOpMHUpPYET
KOHKpPETHBIC TPEOOBaHMSI TAaKKe K KOMIIETEHTHOCTH
MPEMNoIaBaTeIbCKOTO COCTaBa, YTO CIOCOOCTBYET
MOBBIICHUIO d()(HEKTUBHOCTH O0YUYCHHSL.

[IpodeccuonanbHoe oOyueHHE CTYICHTOB Ha-
MpaBJIeHO Ha (OpPMUPOBAHWE HE TOJHKO 3HAHUH,
YMCHHI M HAaBBIKOB, a MIPEKAC BCErO HA BEIPAOOTKY
OTIBITa WX TPUMEHEHHUs, MPHoOpeTaeTcs TOIbKO B
YCIIOBHSIX MaKCHMAaJIbHON TMPaKTUYEeCKOW Harpas-
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JIEHHOCTH 00pa3oBaTeapbHOro rnpoiecca. Bmecre ¢
TEM, NCPCICKTUBHBIM HallpaBJICHUCM ITOBBIIICHUS
KadecTBa nMpodeccuoHaIbHOro 00pa3oBaHus SBIS-
eTcsl pa3paboTKa U BHEJPECHHE B 00pa30oBaTeIbHbII
MPOIECC psla CMOJCIMPOBAHHBIX CHUTYAIIHOHHBIX
3a/1a4, KOTOpble OyAyT MpeaycMaTpuBaTh pa3iuy-
HBIC CHCHApUH PA3BUTHUA IJId HAXOXKIACHUSA PCUIC-
HUS MpodeccCHOHANTBHOW TPOOJIEMBI, TEM CaMbIM
oOecrnieunBasi ycioBusi TpaHchopMmanuu ydeOHOH
JeSITEILHOCTH CTyACHTa B MPO(ECCHOHATBHYIO
JeSTETHHOCTD.

BocnpousBesienue peanbHBIX MPOQECCHOHAIb-
HBIX CHUTyallMii B aKaJeMHYCCKOM U TpaKTHye-
ckoil (hazax TMOJTrOTOBKH CICIHAIUCTOB SIBJISICTCS
OCHOBHO# XapaKTepPUCTHUKON BHEJPCHHUS MPAKTHKO-
OPUEHTHPOBAHHOTO TOMX0/a IPH Tepepacipee-
JICHUW COOTHOIICHHS TEOPETUYCCKOM, IMpaKTHye-
CKOU U MeTonndeckol nHpopmanuu. OTMETUM, 4TO
po(heCCHOHAILHO-OPUESHTHPOBAHHOE 00pa30BaHue
HE HUCKIIIOYAeT WM3YYCHUS] TPAJAUIUOHHBIX (yHIa-
MCHTAJIbHBIX HAyK B COYE€TAHWU C IPUKIIAJHBIMU,
MPAaKTUYECKUMH JTUCIUTUIMHAMU Ha OCHOBE pealii-
3allUU PsiJia TAKUX TPUHITUTIOB:

1) TmocTpoeHue  IEIOCTHOCTH
00pa3oBaTeNbHO-PEPICKCUBHON |
MPaKTUYECKON Cpeibl O0YUEHHS;

2) peanu3anus akaJeMHYeCKO MOOUILHOCTH U
aKaJeMHYECKUX CBOOO;

3) obecrieueHre THOKOCTH W JUHAMHUIHOCTH 00-
HOBIICHUS  00pa30BaTelIbHO-TIPO(HECCUOHALHBIX
ImporpamMm B 1I€JIOM U OTACIIbHBIMUA 6JIOKaMI/I;

4) MCIONMb30BaHKUE PA3TMYHBIX (GOPM M METOOB
po(heCCHOHATILHON TTOATOTOBKH.

y4IeOHOH,
COLIMAJBHO-
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CoCTapnsOIUMH  TPO(ECCHOHATBHO-OPHEHTH-
POBaHHOTO 0OPa30BaHUS SBIAIOTCA:

- TeopeTHUecKas, T.e. JIGKIIUU, CEMUHAPCKHUE 3a-
HATHS, CAMOCTOATENbHAS paboTa CTyAeHTa, Kypco-
BOE M JTUTNIOMHOE TPOCKTHPOBAHUE;

Pa3paboTranHble AUCTaHIIMOHHBIE KypChl, METO/IU-
YecKre 0COOUS M MYJIBTUMEINHHBIE KOHTEHTHI IS
BBITIOJTHEHHUS! TPOEKTHBIX pabOT COCOOCTBYIOT YCKO-
PEHHIO YCBOEHUS ydeOHOTro Marepuaia u d(h(HeKTHB-
HOM OpraHM3aliy CaMOCTOSATENIBHON padOoThI CTyACH-
ToB. [IprMeHeHne KOMITBIOTEPHBIX TECTOB M THarHoO-
CTHYECKUX KOMILUIEKCOB TTO3BOJISIOT MPETIOaBaTeIio
32 KOPOTKOE BpeMsl M0JTy4arh OOBEKTUBHYIO KapTHHY
YpOBHS yCBOCHHS Y4€OHOTO MaTepraia.

- npakTuuecKas(IpUKIaaHas), T.e. NpPaKTHYe-
CKHE U JIA0OPaTOPHBIE 3aHSITHS, BOBMOXKHO UTPOBBIC
(hOpMBI TTOATOTOBKH CTYIACHTOB, yueOHas W TPOU3-
BOJICTBEHHAsI TIPAKTUKA 1 CTAXXHUPOBKH, BBITIOJTHEHUE
MIPOEKTOB B KOMAH/IHBIX T'PYMIIax COBMECTHO C TIpe-
MOJIABATEISIMH U TIPAKTUKAMHU.

[IpaxkTHKO-OpreHTHPOBaHHOE OOY4YEHHE IT03BO-
nsiet BIOpaTh Ty MH(OpManuio, Kotopas GopMupy-
€T KOHKPETU3MPOBAaHHBIE BHJIbl JEHCTBUI, COCTAB-
JISIONIME OCHOBY HEOOXOMUMBIX TMpodeccroHalb-
HBIX KOMIETEHIIMWA. DTO OmpenenseT Habop MeTo-
OB 00yUYeHUsI CTYACHTOB B (POPMHUPYET CTPYKTYPY
y4eOHOro mpoLecca B LeJIOM.

Taxum 00pa3om, BaXKHBIM CPEICTBOM peajn3a-
U TIpoheCcCHOHATFHO-OPUEHTHPOBAHHOTO 00yYe-
HUS SABJSIETCS IPAKTUKO-OPHUEHTHPOBAHHBIE 3a/1auH,
a BOXHBIM YCIIOBHEM WX NPUMEHEHUS -peasliCTHY-
HOCTb YCJIOBUH TakuX 3a/a4, YTO MO3BOJMUT CTY/AEH-
TaMm 0€3 OCIO)KHEHHU CaMOCTOSATEIHHO (HOpMYITH-
poBarb NpoodeMbl IPoheCCHOHATBHOTO XapakTepa,
OTIpEe/IETIATH 1IeNIb UX PELIeHHs], UCKAaTh MyTH UX J0-
CTID)KEHUS ¥ aHAITM3UPOBATh JIOCTUTHYTHIE pe3ysbTa-
ThI B 3aBUCUMOCTH OT CHEIU(PUKU YCIOBUN KaXKIOH
KOHKPETHOU cuTyaluu. PellleHne Takux CHUTyallui
JIOJDKHO OBITH MOASTAIHBIM, YTO 00ECIIEUUT OCMBIC-
JIGHHOCTb JICUCTBUM yyaluMucs.
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He wMeHee BaXHBIM YCIOBUEM BHEIPEHUS
podeCCHOHAEHO-OPUEHTUPOBAHHOTO  O0yJCHHUS
SIBIISICTCSL CO3/IaHUE TIPEIOAaBaTeieM CpPE/Ibl, B KO-
TOpOﬁ CTYACHTBI UMCIOT BO3MOXHOCTDH NPOSBUTH U
peann3oBaTh CBOM MHTEPEC K MIO3HAHUIO, C/IENIaTh e
OCO3HAHHOM MOTPEOHOCTHIO B CAMOPA3BUTHH, MPO-
(heccroHaabHON M COMMabHON amanTaruu. [lepen
MpernoaaBaTe’eM BO3HUKACT cleaytolas HeoOX0u-
MOCTH HaJHYH:

— KOMIIETEHIIUH 110 CYITHOCTH WHHOBAIMOHHBIX
TEXHOJIOTUH TPO(PECCHOHATBHOMN MOATOTOBKH;

— COJEpXaHHS U CTPYKTYPBI METOJIHYECKOTO
o0ecreueHus] caMOCTOsITeIbHONH paboThl CTYACHTOB
Y crienn()UKH ee OpraHu3aIng;

— METOJO0JIOTHH Pa3pabOTKHU U NMPUMCHEHHUS
TECTOBBIX 3aJaHWi, UHIUBUAYAJIbHBIX 3aJIaHUN Ha
OCHOBE TIPOU3BOJICTBEHHBIX CUTYAITHH

— Hepa3pbIBHOE M [TOCTOSIHHOE B3aUMOJICHCTBHE
¢ OM3HEeC-TTapTHEPAMH.

CrpemiicHHE TMpENoAaBaTelis IMPH BHEAPCHUU
MIPAKTHKO-OPUEHTHUPOBAHHOTO TTO/IX0/1a HANTH pa3y-
MHBII OaJlaHC MEXTy aKaJIEeMUYeCKOHN U iparMaThd-
HOW COCTaBISIOMIMME TPOQECCHOHATBHONW TONTO0-
TOBKH MOYKET PEaTM30BhIBATHCS B IIPUBJICYCHUN CTY-
JICHTOB K CO3/IaHUI0 MPAKTUKO-OPUEHTHPOBAHHBIX
MIPOEKTOB, KOTOPBIC SIBISIOTCS PE3yIBTAaTOM HWH-
JIUBUIYaJIbHOM WJIM KOJUIGKTHBHOHM JESTEIbHOCTH
CTYJIEHTOB (JIOKyMEHT, IpOorpaMMa, peKOMEHIaIINH,
MPOEKT U Jp.) 10 YeTKO OMpPEEeIICHHBIM MTPaBHIIaM
[2; 6; 7]

PaccMoTpuM OTIBIT TPaKTHKO-OPUEHTHPOBAHHOTO
o0yuenust B [1o1TaBCKOM YHUBEPCUTETE SIKOHOMHUKHU
Y TOPTOBJIH.

OmHUM U3 aKTyallbHBIX 00pa30BaTeIbHBIX 3a7a4
YHHBEpCUTETa SIBIISIETCSI OOecriedeHue OyayIiero
crieranucTa pabounm mecrom. C Ienbro0 ajanra-
MU 00pa30BaTEILHOTO MMPOCTPAHCTBA K MOTPEOHO-
cTaM Oymymux paboTomareneii pyKOBOICTBO YHH-
BEPCHUTETA HAXOJUTCS B IOCTOSTHHOM ITOMCKE HOBBIX
OM3HEC-CTPYKTYp, 3aUHTEPECOBAHHBIX B COTPYIHH-



yecTBe. [locieqHne HeCKOIbKO JIeT OYeHb aKTHUBHO
OCYILECTBIISIOTCS 3aKJIFOUEHHE JOTOBOPOB C 0azamMu
NPaKTUK PAa3IUYHBIX (POpPM COOCTBEHHOCTH (Kak
OTEUYECTBEHHBIX, TaK U 3apyOeKHBIX) U TIPOBEICHNE
MPaKTUK HE TOJIBKO B TIEPHOJ, ONPE/ICICHHBIN yueo-
HBIMU TJIaHAMH, a B T€UEHHE Bcero oOyueHwus. Pe-
3yJIbTaTOM TaKOil B3aUMOCBSI3U SIBJSIETCS (haKTHUe-
CKHUil BBIOOp OymyIIero CrenrualncTa, OTBEYAIOIIETO
TpeOOBAHMSIM pabOTOMATEIIS.

Takum o0pazom, rpodeccroHabHO-
OpPHEHTHUPOBAaHHOE O00pa3OBaHHUE MPEATONAracT y4a-
crue OymylIero cequanycTa B 00y4eHU! cpasy ABYMs
3aBE/ICHUSIMH - YHUBEPCUTETOM U MPENNPUSITHEM. JTa
MOJIeTIb B YUPEKIECHUIX BBICILET0 00pa30BaHUs CO3/a-
€T YCJIOBUSI /ISl [IPUBJICUECHHS IPEANPUSITHH K TIpoLIeC-
Cy TIOJITOTOBKM KaJIpOB M HAIpaBlieHa Ha MOIJIEPKKY
OyZIyLIero crienuatncTa B OBBILICHUH €ro npodeccu-
OHAJIBHOI'O YPOBHSI B TEUYEHHE BCEU TPYIOBOW JKU3HMU.
CoueraHneM TeOpHH B BHICILIEM yUeOHOM 3aBEICHUN U
MPaKTHKU Ha IPESATPUATHH C(hOPMHUpPYET Takoi criocod
00y4€eHus1, KOTOPBIN JacT BO3MOXKHOCTD YCHIIUTh IIPaK-
THYECKYIO IIOATOTOBKY CTYICHTOB. XOPOLIO COIIacOBa-
HBI TEOPETUUECKUE U IPAKTHIECKUE (a3bl YePeTyFOTCS
B TEUEHUE BCEro Meproza 0O0yueHUsL.

C LeJIbI0 (dopmupoBaHHs MPAKTHKO-
OpPUEHTUPOBAHHON Cpenbl OOy4YeHHsl CTYICHTOB B
[TonTaBCcKOM YHUBEPCUTETE SKOHOMUKU U TOPTOBIIH
BHECEHBI U3MCHEHHS B YUeOHbIC TUIAHBI TIOATOTOB-
K OyIylIMX CIIEHUATUCTOB M, COOTBETCTBCHHO, B
y4eOHbIe TPOrpaMMbl, B KOTOPBIX MPOMHUCHIBAIOT-
cs1 HOBBIE (DOPMBI M METOBI 0OydeHUs (TPEHUHTH,
MPaKTUKYM, HHIUBHIYalIbHAs U TPyIIoBas padoTa,
IIPOEKTHBIE METOBI U T.11.).

K npoekrupoBanuio mozenell yueOHOToO mpo-
necca HMCIHONB3YyeTcss NpOOIIeMHO-HHTETPAaTHBHBIH
MOAXOJ, IPH KOTOPOM HAy4HO-IIEIarOrHYecKue pa-
OOTHUKM OPraHM3yIOT W HAaIPaBISIIOT MOUCKOBYIO
JESITEIbHOCTD CTY/ICHTOB Ha aKTUBHOE U CaMOCTOsI-
TEJIHOE MOJIyYeHHE 3HaHUH U BIaJeHHe CIoco0aMu
OTIEPUPOBAHHS UMH.
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Kak nmoarBepraeHne, MOXKHO BbLAETUTH Morno-
JeKHBII OM3HEC-LIEHTP, KOOPAUHATOPOM KOTOPOTO
SIBJIIETCS K.3.H., IOLIEHT yHuBepcuteTa. [Ipuemamn
y4acTusi CTyAEHTOB B IICHTpE SBISETCS CO3/IaHNE
MMH KOMaHJ], KOTOpbIE pEeaju3ylOT CBOM HJIEM Ha
MIPaKTUKE B BUJE MPOEKTOB; JOKYMEHTUPYIOT CBOIO
TEeATETHHOCTh B (POpME OTUETOB M IIpOoheCCHOHATh-
HO TMpPEACTaBISIIOT CO3JAHHBIE M peali30BaHHbIE
[IPOCKTHl MOTCHLUAIbHBIM padOTOAATENsIM U HH-
BECTOpaM, JACHUCTBYIOIIUM MPEACTABUTEIAM, MPEN-
CTaBUTENSM TOCYJApCTBEHHBIX YUpEXKIEHUi, crie-
LUaIUCTaM U 3KCIepTaM WHBECTULHMOHHBIX (JOHIOB
1 OaHKOB.

IIpy 5TOM, aKTHBHO MpPAaKTHKYETCS OpraHu3a-
sl KoHKypcoB, Iie CTyIeHTHI IPEACTABISAIOT CBOU
OM3HEeC-TUIaHbl Ha OJIHOW W3 IVIABHBIX €)KETOJHBIX
COOBITHH B chepe MHHOBAIIMI YKpaUHBI.

Llenpto 3TOro KOHKypca SIBIISIETCSI OIperene-
HHUe HauboJsiee aKTyalbHBIX IIPOCKTOB B Pa3IMUHBIX
OoTpacisix ASKOHOMUKH M TMPEJOCTaBIEHUs aBTO-
paM HOMOLIM B OpraHM3aluM COOCTBEHHOIO [ea,
KOMMEpUHAIN3aul HJeH, CO3JaHUHM YCIELIHBIX
CTapTan-KOMIIAHUN M COIMpPOBOXKACHHE IPOEKTOB
HaCTaBHUKaMH-KOHCYJIBTaHTaMH.

[IpeumymectBa KoHkypca cocTosT B TOM, 4TO
oOydeHrne OCYIIECTBISETCS B OW3HEC-TPEHEPOB,
CHENMATM3UPYIOIINXCS Ha CTapTanax; CTaKHpPOBKa
B JCHCTBYIOIIMX MpEANPUHUMATENIEH; KOHCYJIbTa-
MU U HAaCTaBHUYECTBO MEHTOPOB M HHBECTOPOB.
Y4acTHUKN KOHKypCa 3aKII04aloT IPOTOKOJBI O Ha-
MEpEHUAX C NEHCTBYIOIIMMHU NPENTPHHAMATEIIMHI
1 HauMHAIOT MOATOTOBKY K COBMECTHOMY BBITIOJIHE-
HUIO IIPOEKTA.

Kpome aToro, Ha ypoBHE YHUBEpPCUTETA OCHOBAH
W aKTUBHO JICHCTBYET MPOCKTHBIA OUC, ITIaBHBIMH
(GYHKIMSIMA  KOTOPOT'O SIBJISIIOTCS MHULMHAPOBaHHE
MIPOEKTOB, MOUCK U HaJaKUBAHHUE IMOCTOSHHBIX B3a-
MMOOTHOIIEHH! C MapTHEPCKHUMH OPTaHMU3ALUSAMU,
(dbopMHpOBaHHE MEXaHH3Ma MPUBIICUCHHS COTPYA-
HUKOB ¥ CTYJICHTOB K YYaCTHIO B KOHKYPCax C IIEJIbI0
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NpUBJICUYCHUs] (PUHAHCUPOBAHUS, & TAKXKE MOCIEeNy-
IOLIeE POABUKECHUE IIPOEKTOB /10 UX BBINOIHEHHUS.

Eme OJTHUM MIpUMEPOM MIPaKTHKO-
OpMEHTHPOBAHHON TMOJTOTOBKM CTY/IEHTOB €CTh
YueOublii opuauueckuii neHTp Bricuero yue6Horo
3aBeieHus Ykooncorosa «IlosnraBckuil yHuBEpcu-
TET PKOHOMHMKH M ToproBim» «lIpaBoBast cTyaus».
CryneHThl TOJi PYKOBOACTBOM HACTaBHHKOB Ha
0€30IUIaTHON OCHOBE IIPEIOCTABIISIIOT IIPABOBYIO
MIOMOLIb NIPY BOSHUKHOBEHUH NPOOJIEM T10 peasu3a-
MU CBOMX MpPaB M CBOOOJ, MX BOCCTAaHOBJICHHIO B
cllydae HapylIeHHs U TOpsAgKa 00XKaJloBaHUs pelle-
HUH, JTeUCTBUN WK Oe3/IefCTBUS OPraHOB rocyaap-
CTBEHHOH BJIACTH, OPIaHOB MECTHOTO CAMOYIIpaBJie-
HUSI, JOJDKHOCTHBIX H CITY>KEOHBIX JIHILI.

Crynents [lonTaBckoro yHnBepcuTeTa 3JKOHOMH-
KU 1 TOPTOBJIH, KOTOPBIN MO3ULUOHUPYET MPAKTHKO-
OpPUCHTUPOBAHHBIN TOAXO0]] K 00YUYEHUIO, TOTyYaroT
Maccy IUII0COB, 8 UMEHHO: TEOPHsI M IPAKTHKA TECHO
CBSI3aHBI, HA IPAKTUYECKUX 3aHATUSAX paccMaTpUBa-
I0TCSI KOHKPETHbIE NPO(EeCCHOHAIBHBIC CUTYaLUH,
BO3ZHUKAIOUINE HA NPEANPHUATHIX; NpPaKTUYeCcKas
cocTaBisIonIas SIBISIETCs  00s3aTebHOM; THOKOE
pacriucanye 3aHSTUH C HOBBIMU I€1arOrH4eCKUMH
TEXHOJIOTUSIMHU.

ITpeumyiecTBOM JUIsl CTYACHTA SIBISICTCS TPYIO-
YCTPOMCTBO B 3a/1€iCTBOBAHHBIX MIPEANPUATHUSAX, ITIE
OH ce0sI yCTeln 3apeKOMEH/I0BaTh, YUUTHIBAS MTPEIbI-
IYUIMH OIBIT O3HAKOMIICHUS ¢ 0COOCHHOCTSIMU TEX-
HOJIOTHYECKHX TMPOIECCOB, MAapKeTHHIOM, KaJpo-
BBIMHU BOIIPOCAaMH M JIP.; BOBMOXKHOCTb IIPUCTYIIUTh
K paboTe ouuManbHO; B Mpolecce MPOXOXKICHUS
HPaKTHKH CPa3y BKIIIOUUTHCS B padoTYy.

ITo3uTUBHBIMU MOMEHTAMU JUIS IPEIPUATUN OT
TaKOTO MapTHEPCTBA, 110 HallleMy MHEHHIO, SIBJISIOT-
Cs1 MOBBIILICHHE UHOOPMUPOBAHHOCTH B OTHOM WM
HECKOJIbKUX PErnoHax; HaJlu4yhe KaueCTBEHHOTO U
MOTHBHPOBAHHOI'O KOHTHHI€HTA CTYAEHTOB; OTCYT-
CTBHE HEOOXOIMMOCTH OOyYeHHsI MOTCHIUAIbHBIX
pabOTHHKOB 3a CUET MOBBIMICHUSI UX KOMIIETEHTHO-
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CTH B NEpUOA OOyUCHHMS; MOBBIIICHUE KBaIU(pUKA-
MU 32 CYET MPOBENCHUS MacTep-KIAcCOB; TecHas
uHTerpanus 00pa3oBaHus, HAyKH U OM3HECa.

Takum 00pa3oM, MOKEM OTMETHTH TapaHTHUPO-
BaHHOE Ka4eCTBO BBICIIETO 00pa30BaHus C pa3padoT-
KOW M COBEpIICHCTBOBAHHWEM MNPO(HeCCHOHATBHBIX
MIPAaKTHK, HAIPABJIICHNE Ha COMIKEHUE JIBYX CTPYK-
Typ - CHCTEMbI 0Opa30BaHMS U CUCTEMbI 3aHATOCTH.
[loaTomy mpeanpusaTHs TOHKHBI OBITH B TEPBYIO
ouepenb 3aMHTEPECOBAHBI HE TOJNBKO B pE3yNbTaTe
00y4eHHUsI, HO U B €r0 COJepP)KaHUU U OpPTaHU3aLUU
y4e0HOTO Ipolecca B yUpPEeKIACHHUIX BBICIIEro 00-
pa3oBaHUs.

BriBoabl

1. B coBpeMEHHBIX YCIOBUSAX Pa3BUTHUS BBICIIC-
ro oOpa3oBaHHs B YKpaWHE OIHUM W3 OCHOBHBIX
BOTIPOCOB sIBJIsieTCsl oOecrieueHue KadecTBa o0pa-
30BaHUSl YYalIUXCS, TPOPECCHOHANBHBIA YPOBEHb
KOTOPBIX COOTBETCTBOBAJ OBI IMTOTPEOHOCTSM PBIHKA
Tpyna. [losTomy mpobOiema KayecTBa MOJTOTOBKH
CIIELIMAIMCTOB U UX JAJIbHEHIIET0 TPYI0yCTPOICTBA
mproOpeTaeT 0co00e 3HAYCHHE B CBSI3U C OPHEHTA-
nuel yuyeOHBIX 3aBEJCHUIN Ha MPAKTUYECKYIO pea-
JU3AIUI0 TPUOOPETEHHBIX KOMIIETEHIINH. B cBsi3u ¢
9THM CTAaHOBUTCS aKTyaJbHOH mpoOiiemMa pa3zpadoT-
KM MEXaHW3Ma B3aMMOJICUCTBHUS BY30B W IOTCHIIN-
aJbHBIX pabOTO/ATENCH, peau3alus KOTOPOro BO3-
MOXKHa B TIpefesiax MPaKTHKO-OPHEHTHPOBAHHOTO
oOyuenwust. [ IpakTHKO-OpHEHTUPOBAHHBIN  yIeOHBIH
npoiiecc, B CBOIO ouepesib, GOpMHUPYET KU3HEHHBIH
1 Mpo¢eCCHOHANBHBINA OIBIT, CTAHOBUTCS OCHOBOM
po(heCCHOHATILHOTO Pa3BUTHSI CTYACHTOB, (pOpMHU-
poBaHus UX MPO(ECCHOHATHFHOTO CO3ZHAHUSI.

2. Penrenue 3toii mpo0i1eMbl HAXOIUTCS B ITOCTO-
STHHOM TIOMCKE, O YeM CBHJIETEJIbCTBYET MHOKECTBO
HapaOOTOK B OTEYECTBEHHOW W 3apyOeKHOW Hayd-
HoOM nuteparype. [Ipu aToMm, cienyer OTMETUTh OT-
CYTCTBHE €TUHOTO B3INISA/Ia CPEIM HAYYHBIX IITKOJI Ha
MEXaHHU3M BHEAPEHUS MPAKTUKO-OPUECHTUPOBAHHOTO
MTOJIX0/1a, YTO B YCJIOBHSX YCHJICHHUS KOHKYPCHIIHH



OJTHOBPEMEHHO Ha PBIHKAaX 00pa3oBaTeIbHBIX YCIyT
1 TpyZla 0COOESHHO Ba)KHO.

3. IIpaKTHKO-OPHEHTHPOBAHHBIN MOJIXOMA Hpery-
CMaTpHUBaeT 00s3aTeNbHOE MPUOOPETECHUE CTYICH-
TaMH CIIEIUATBHOCTH KaK Ha OCHOBE IMPHMEHEHUS
ayJIMTOPHBIX, TaK U BHEAYAUTOPHBIX GopM mpodec-
CHOHAJIFHON TTONTOTOBKH 32 CYET BBITOIHEHUS UMHU
MPaKTUYECKUX 3aJaHuil 10 BRIOPAaHHOMY MPOQHUITIO
00ydJeHHs C ydacTHeM MPOQEeCCHOHANOB 3TOH aes-
TEJIbHOCTH.

C uempto ObICTpOW ajanTanuyd  BY30B K
podeCCHOHATBHO-OPUEHTUPOBAHHOMY  00pa3zoBa-
HHUIO HEOOXOIMMO CO3[aHUE TaKoW Cpembl, KoTopas
CTUMYJIHPYET (OPMHUPOBAHUE y CTYIEHTOB IIENEBOM
0CO3HAaHHOH MOTpeOHOCTH B proOpeTeHnn npogec-
CHOHAJIBHBIX KOMIICTCHIINI; BHEIPEHHUE TPAKTHKO-
OpHUEHTUPOBAHHBIX METOJIOB  MPO(eCCHOHATHLHON
MO/ATOTOBKU C IENbI0 (DOPMUPOBAHHS Y MOJOJBIX
CHETNAICTOB 3HAUMMBIX JIJIs Oymytieit mpodeccro-
HAJILHOM JIESTENBHOCTH Ka4eCTB JIMYHOCTH, a TaKKe
OTIBITA BBITTOIHEHUS TIPOGECCHOHATBHBIX OOS3aHHO-
cTedl Mo mpoQ U0 MOArOTOBKH; OpraHU3alys Mpak-
THUYECKOW MOJITOTOBKU CTY/IEHTOB Ha OCHOBE (hopmu-
poBaHUs TMPOPECCUOHATBHON KOMIIETEHTHOCTH TI0
npouIIt0 TIOATOTOBKH; pa3padOTKa M BHEAPEHUE B
By3aX WHHOBAIIMOHHBIX (DOPM 3aHATOCTH CTY/IEHTOB C
LEJIbIO BBITTOTHEHHUSI UMH pealibHbIX PO(eCCHOHAIb-
HBIX, HAYYHO-TIPAKTHYECKHX M IPOHM3BOJCTBEHHBIX
paboT B COOTBETCTBHH C ITpodusieM 00ydeHusI.

[IpumeHeHne MPaKkTHKO-OPUEHTUPOBAHHOTO IO/
Xolla B TIpoIlecce MPOQEeCcCCHOHATBHOW TMOATOTOBKH
MpUAACT € caMOMl INaBHOW LIEHHOCTH - CTYIEHTBI
MTOJTy4aroOT OMBIT Oymymiel mpodecCHnoHaILHOU es-
TEJIBHOCTH, CO3JaeT COOTBETCTBYIOIIMH YPOBEHb HX
KOMITETEHTHOCTH. [IpaKkTHKO-OpUEHTHPOBAHHAS TEX-
HOJIOTHSL TPO(GECCHOHATBHON TOATOTOBKH MEHSET
AKICHT B y4eOHOM JeITeTbHOCTH CTY/IEHTOB, HaIllpaB-
SISl X IEHCTBUS HA Pa3BUTHE MHTEIJIEKTYaIbHOTO U
npodeccroHaNnbHOro MOTEHIMANA 338 CYET YMEHBILIE-
HUSI JIOJIH PENPOTYKTUBHOM JICSTEITEHOCTH.
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MPOBEJEHUE HAYUHBIX UCCJIEJJOBAHUI B OBJIACTHU ITPABOBOM
UH®OPMATU3ALIMU: ONBIT HAIITMOHAJIbHOT'O IIEHTPA IIPABOBOM
NH®OPMALIMA PECITYBJINKU BEJIAPYCb

EBrennii KOBAJIEHKO
nupexrop HUIIH, Benapychb

HIIN Obi1 co3nman mo pernenuto [Ipesuien-

ta Pecniyonmuku bemapycs B 1997 romy [1].
3a npomemnmme gyTh Oojee aBaauaru et Llearpom
chopMUpoBaHa HOBasi BBICOKOTEXHOJIOTMYHAS OT-
pacie. Ee mpennasnadeHne — oOecnieduTh dddek-
TUBHYIO TIPaBOBYIO KOMMYHMKAIIUIO MEXIYy ToOCy-
JTapCTBOM, OM3HECOM M OOIIECTBOM B YacTH IPEIO-
CTaBIICHUS JIOCTYIA K PA3IMYHON MPaBOBOM UH(DOP-
MaluH, a Takke 00eCreueHHs yJacTHsl OOIecTBa B
(hopMHUPOBaHUN TIPOEKTOB HOPMATHBHBIX MPABOBBIX
AKTOB.

Ha obmierocyapcTBeHHOM YpOBHE 3TH MPOIec-
Chl OOBEKTUBU3UPOBAaHBI B PaMKaX TOCYIapCTBEH-
HOM CHCTEMBI MPABOBOI MH(pOpMaLUU (HAIIMOHAIIb-
HOW CHCTEMBI JOCTyTa K MPaBOBOW MH(OpMAIUM),
KOOpJMHATOpoM KoTopoil BeicTynaeT HIITH.

Jns adbdexTuBHOTO yTIpaBIECHUS W Pa3BUTHS
JTAHHOM CHCTEMBI, peIlIeHHUs] KOMIJIEKCa MHBIX 3a/1a4
B obnactu npaoBoi nHpopmaruzanun HIIIN Ha-
JICJIeH MTUPOKUM CIIEKTPOM ITOJTHOMOYHUH, peau3ys
KOTOpBI€, BBICTYTIA€TB TPEX OCHOBHBIX UIIOCTACAX:

BO-TIEPBBIX, KaK TOCYIapCTBEHHBIH PEryIsTOp
JEeSITEIbHOCTH IO 00ECTIEUEeHHUIO TOCTYyMa K MpaBo-
BOH MH(pOpMAMK U IEHTPATBHBIA KOOPAMHUPYIO-
IIHiA CyObEKT TOCYIaPCTBEHHOW CUCTEMBI IPAaBOBOM
nnpopmarmu (I'CITN);

BO-BTOpBIX, Kak [T-xkommanms (HIIIM paspa-
0aTpIBaCT TEXHOJIOTHH U MPOTPAMMHBIC MPOIYKTHI
IUIST paOOTHI C TIPaBOBOI MHpOpPMAITNEii,Co31aeT NH-
(bopMaoOHHbIE Pecypchl U aBTOMATH3MPOBaHHBIC
CUCTEMBI, KOTOpbIE (OPMUPYIOTHHPPACTPYKTYPY
MPaBOBOM KOMMYHHKAIIMH B TOCYIapPCTBE);

nr. 4-6 (222-224), 2019

77

B-TPEThUX, KAK Hay4Has OpPraHUu3aLUsl.

Hayunas mn HayuHO-TEXHHUYECKasl JI€ATEIbHOCTD
HITIIM BbIcTynaeT MOIIHBIM UMIIYJIBCOM M OCHOBOM
Pa3BUTHUS HAL[MOHAIBHBIX NPOLIECCOB IIPABOBON MH-
dbopmaruzanun u 'CITH. Ona mo3BosSET B3BEIICHO
MOAXOIUTh K (POPMUPOBAHUIO CTPATETHH Pa3BUTHSA
oTpaciii, MUHUMH3UPOBATh KOJUYECTBO TEXHOJIO-
THYECKUX OTPEXOB, OPraHU3ALMOHHBIX TPOCYETOB U
yIpaBlIeHYECKUX OLTHOOK.

Hayka Ilentpa umeeT npuKiIagHOM XapakTep.
310 (oKycHpyeT 001acTh HAIMX HAYYHBIX HHTEpE-
COB B paMKax 3aJlad ¥ HalpaBICHUHN NMPaKTUYECKON
nesreabHocTd HIIIM, OCHOBHBIMU U3 KOTOPBIX SIB-
JISFOTCSI:

obecrieueHne (DYHKIIMOHUPOBAHHUS U Pa3BUTH
I'CIIN, ee oTENIbHBIX OJICUCTEM 1 KOMIIOHCHTOB;

COBEpIICHCTBOBAHUE DJIEKTPOHHOM TPaBOBOM
KOMMYHHUKAIIUU MEXIy TOCYJapCTBOM, OU3HECOM H
00IIIECTBOM;

COTIPOBOXKJIEHUE M PA3BUTHE TEXHOJOTHH pabdo-
THI C TIPAaBOBOM MH(OpMAaIHel, COCTaBIISIONICH Ha-
LIMOHAJIbHBIA MPABOBOM KOHTEHT;

aBTOMAaTHU3aLUs [TOJTOTOBKH, COIIACOBAHUS, TIPO-
BEJICHHS HKCTIEPTH3 MMPOSKTOB HOPMATHUBHBIX ITPABO-
BBIX aKTOB, cOOpa, yd4era, CHCTeMaTHu3allviu, Kiac-
cuuKanuu 00paboTKH, PaCTIPOCTPAHEHHSI U WHBIX
MpoIeccoB paboTHI ¢ TPaBOBOI HH(OPMAITHETH;

oduumanbHOE OMyOINKOBAaHHE MPABOBBIX AKTOB
B AJIIEKTPOHHOM BHJIE;

¢dopMupoBaHHE M BEICHHUE TOCYAapPCTBEHHBIX
MH(OPMAIIMOHHO-TIPABOBBIX PECYPCOB, B TOM YHCIIE
B cetu UHTEpHET;



pa3BUTHE W COBEPIICHCTBOBAHHUE IOPHANYECKOM
TEPMHUHOJIOTUU HA PYCCKOM M 0OEJIOPYCCKOM SI3bIKax
U ee MepeBo/l Ha MHOCTPAHHBIE A3BIKU;

SKCIIEPTHO-aHAIUTHYECKAs]  JCSTENbHOCTh, B
YaCTHOCTHUIIPOBEICHHE JINHIBUCTUYECKOTO KOHTPO-
JIsl 324 KQU€CTBOM TEKCTOB HOPMAaTHUBHBIX IPABOBBIX
aKTOB, 0053aTEIBHON IOPUIAMYECKON OKCIIEPTU3BI
TEXHUYECKNX HOPMATHBHBIX MPABOBBIX AKTOB.

Kaxxnoe u3 mnepeuncieHHBIX KIIOYEBBIX Ha-
MpaBJIeHU JesITeNbHOCTH (OPMUPYET COOCTBEH-
HYI0 MEXIUCIHUILIMHAPHYIO 00JacTh HayYHOTO TI0-
3HaHUS, B KOTOPOM IMEpPEeCceKaroTCsi MHTEPECHl pas-
JUYHBIX HAyK — IOPHUCIPYACHINH, WH(OPMATHUKH,
KHOCPHETHUKH, CEMHUOTUKH, JTHHTBUCTHKH W WHBIX.
OTO0 sABIsETCS BTOPOH OTIIMYMTEIHHOM 4epToil Ha-
yuHoi nesrenbHocTd HIIIN. Ilpaktuyecku Bce
MIPOBOJIUMbBIE HAyYHO-HMCCIIEI0BATENbCKHE, OIBITHO-
KOHCTPYKTOPCKHE pabOTHl OTHOCATCSA K MEKIHCIIN-
TUTMHAPHBIM HCCIIETOBAHUSAM.

JlanHOE O0OCTOSITENBCTBO TpeOyeT HCIIOIbh30Ba-
HUS aJICKBATHBIX HCCIEIOBATEIbCKUX CTPATErHil U
WHCTPYMEHTApUsl, a TakKe pa3pabOTKU WHIWBULY-
aJIbHOM METOJOJIOTUU I IIPOBEJICHUS KaXA0W Ha-
YYHOH paboTHI.

NMeHHO MeETOmOMOTHsl MEKIUCIUILTHHAPHBIX
HCCIENOBAaHUN “Ha CThIKAX Pa3lMYHBIX HAYK JAeT
HaM Te€ MPHUHIMIINAILHO HOBBIE 3HAHUS, KOTOPHIE
MTO3BOJISTIOT O0ECTIEUUTh MPaKTHYECKUe peodpas3o-
BaHUS B OTPACIH.

Hayunas nesitenbHOCTh LleHTpa, U 3TO TpeThs
OTIIMYUTENbHAS €€ YepTa, HalleJIeHa Ha BHEIPEHUE
B MPAKTHUKY Pe3yJbTaTOB KaXXIO0W M3 MPOBOTUMBIX
Hay4HbIX paboT. TakuMu pe3ynbraraMu SBIISIOTCS
KOHLICTIIIUH, POrpaMMHBIE JIOKYMEHTBI, METOJUKHU
SKCIIEPTHOM J€ATEIbHOCTH, MPOEKThl HOpPMAaTHB-
HBIX MIPaBOBBIX aKTOB; MPOTrPAMMHBIE KOMIUIEKCHI U
TEXHOJIOTUM 00pabOTKH MPaBOBOW MH(OpPMANNH, a
Takxke (popMupoBaHus WHMOPMAIIMOHHO-TTPABOBBIX
pEeCypcoB; aBTOMATU3MPOBAHHBIE CHCTEMBI, Oa3bl
1 OaHKW JaHHBIX MPaBOBON MH(OpMAIMN W WHOE.
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Wrtorn HayuHbIX M3BICKAHWW MCIOJIB3YIOTCA B MpPaK-
THYECKOHN JEATENBHOCTH TOCYJapCTBEHHBIX OPIaHOB
n opranmzauuii, HUIIHW, yupexaenusix obpas3osa-
HUS, MHBIX IOPUINYECKUX U PU3NIECKUX JIHILI.

Kak cienctBue B ocHOBe peanusaluu Bcex 0Oe3
nuckiroueHust Kpynsusix npoexkros HIIIIM nomoxe-
HBI PE3YNBTaThl HAYYHBIX M AHATUTUYECKUX HCCIIE-
nosaHui. Hampumep, mo uroram npoBeneHus psaaa
TIePBBIX U HanOOJIee MACIITa0OHBIX IO XapaKTepy UC-
cienoBannii HIIIM Obutn paspaboTansl Hay4HBIE,
METOAOJIOTUYECKNE, TIPABOBBIE M TEXHOJIOTUYECKHE
OCHOBHI ITpaBoBoil nH(popmaruzanuu u I'CIIN. Cpe-
¥ HUX — KOHLENIMS MPaBOBOW MH(OpMaTHU3AIMH
Pecrryonmuku bemapych, KOHIETIIHS aBTOMATH3AITIH
cyneOHol cuctemsl PecriyOnuku benapyce, konuern-
1S TOCYIapCTBEHHOM aBTOMAaTU3UPOBAHHOM CUCTE-
MBI TIPaBOBOM MH(OpPMaINU, KOHLEMNUUS Pa3BUTHS
npaBoBoi nHpopMaruzanuu Pecryonuku benapycs.
Onu 3an0kuiau (GyHIAMEHT JaNTbHEHIIeT0 HayYHO-
MPAaKTUYECKOTO Pa3BUTHS OEIOPYCCKOM HAIIMOHAIb-
HOM CHCTEMBI JOCTYyIIa K TPaBOBOM MH(DOPMAIIHH.

HIIIN siBasieTcsi €AMHCTBEHHBIM B CTpaHE ak-
KpPEIUTOBAHHBIM HAay4HO-TIPAKTHYECKUM YUpexe-
HHUEM, OCYILECTBIISIOIIAM HAay4YHBIE HCCIICAOBaHUSI
B 00JacTu MpaBoBOH WH(POpPMATH3ALUK HAa TaKOM
MacmTa0HOM U TIIyOOKOM YypOBHE. OTO BBICO-
KUl crartyc, (popMa TocyAapcTBEHHOTO MpPU3HAHMS
komrereHTHOCcTH HIIIIM B BBINOJHEHUH HAy4YHO-
HCCIIEZIOBATENBCKUX, OIBITHO-KOHCTPYKTOPCKHX
U OIBITHO-TEXHOJOTMYECKUX pador (manee — HU-
OKTP) B manHoii cdepe.

OpranuzanoHHOe oOecreyeHre MIaHnPOBAHUS
U OCYILECTBJIEHUSI HAaydyHOU aesrenbHOCTH Llentpa
COOTBETCTBYET CTaHJApTaM KJIACCHUYECKHX HAYUHBIX
OpraHu3alui.

3akazuukom HUOKTP HIIIH, kak npaBuio, Bbl-
crynaet Anmunuctpanus [Ipesunenra PecyOnuku
benmapych, KoTOpasi HEMOCPEACTBEHHO BOBIICUEHA B
pa3paboTKy M pealn3alio roCyJapCTBEHHOW WH-
(hopMaIIMOHHOHN ¥ MPaBOBOH MOIUTHUKN B CTPAHE.
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Jlns pelieHuss BOIPOCOB YIPABICHUsS HAy4HOMH
cepoit B llenTpe co3maH W IEHCTBYeT HAyYHO-
TEXHUYECKUI COBET, B COCTaB KOTOPOTO B TOM YHCJIE
BXOJISIT U3BECTHHIC OTEUECTBEHHBIC M 3apyOe)KHBIC
YYEHBIE U TIPAKTHUKH.

B LlenTpe BBICTpOEHA UETKask CUCTEMA IIJIAHUPO-
Banus u opranuzanuu HMOKTP. Ha ocHoBe cTpa-
TErn4ecKoro IUIaHUPOBaHus (5 JeT) ompenenseTcs
OITHO KJIFOYEBOE ~’TEMAaTHYCCKOE PYCIO™, BOKPYT
KOTOPOTO (POPMHUPYETCS ¥ IPU HEOOXOIUMOCTH KOP-
PEKTHpYETCsl KOMITIEKC 3a7a4 MPUKJIaTHOTO Xapak-
Tepa.

Hanpumep, Tekymias msTHiIeTKa MOCBSIIEeHa Ha-
YIHOU KOMITJIEKCHOH MTpopadoTKe BOTIPOCOB TIPABO-
BOI KOMMYHHKaiH. C y4eTOM O3HAHUSI TEOPETHKO-
METOJIOJIOTUYECKHX BOMPOCOB OpPTaHU3aliy U pea-
JU3AIUH TIPOIIECCOB NIPABOBOTO B3aMMOJICHCTBUS B
rocyJapcTse Oblia BRICTPOCHA IalbHEHIIas crcTeMa
HAyYHBIX UCCIIEOBAaHUI U pa3pabOTOK, MPU3BaHHAS
PELINTh KOHKPETHBIE TAKTUUECKUE 3a/1a4H.

Cnpasouno:

Temamuxa uHayuuvix uccredosanuti HIIIU no-
CleOHUX Jlem @KIIouaem makue Hanpagienus, KaK
MOOEepHU3AYUsL MeXHON02UU Popmuposarus u eede-
HUSL SMATOHHO20 OAHKA OAHHBIX NPABOBOU UHPOP-
mayuu u OAHKO8 OAHHbLIX JOKANLHBIX HPABOBOLIX
aKmos 20cyOapCmEeHHbIX OP2aHO8 U OPeAHU3AYULL,
COBEPUIEHCTNBOBAHIE NPOYecca NYOIUUHO20 00CYiC-
O€HUsL NPOEKMO8 HOPMAMUBHBIX NPABOBLIX AKMOE
C UCNONb306aAHUEM NOMEHYUALA UHDOPMAYUOHHO-
KOMMYHUKAYUOHHBIX MEXHON02Ull, meopemuyecKue u
npakmu4ecKue acnexkmol Co8epuecmeo8anis 00sa3a-
menbHoU topududeckoll skcnepmusol THIIA, unvie.

C yd4eToM MOJIly4YeHHOTO HAy4HOIo 3ajesia, aHa-
JM3a COCTOSIHUSI MH(POPMATHU3AlUN PECITyOIuKU B
IIEJIOM, a TaKKe€ COBPEMEHHBIX TEeHICHIHNU HH(MOpP-
MAaI[MOHHOTO pa3BUTHUs 00MIecTBa Ha niepuos 2020—
2025 roas! MBI BBITIUTA Ha HOBOE ~MarucTpaibHOE
HaIpaBJICHUE HayYHBIX HCCIICIOBAHUN — III00ATbHAS
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IUQpOBHU3aLUs HOPMOTBOPUYECKOTO Tpolecca B Pe-
crryomke benmapycs. B 6mmkaiimmit meprox HITTA
COCPEAOTOYUT CBOW HCCIIEA0BATEIbCKUI MOTEHIIH-
aJ Ha Pa3BUTHH CETMEHTa JJIEKTPOHHOTO ToCyaap-
CTBEHHOT'O YIIPaBJICHUS.

B uenom 3a 20 net HUIIN nposen 6onee 50 Ha-
YYHBIX WCCIENOBAaHWUN W Pa3paboTOK, MOATOTOBHII
Oonee 500 myOnukaumii MO BOIpOcaM MPaBOBOM
nH(pOpMaTH3AITUH.

Ha nocrostnnoit ocHoBe lleHTp mpoBoauT Te-
MaTHYEeCKHE HAyYHO-TIPAKTUYECKUE MEepOTpusi-
THSI, BBIIYCKAIOTCSl HayUHbIC U3IAHUS, B TOM YHUC-
Je Hay4yHO-TpakThieckuil >xypHan “TlpaBo.by*,
BKJIIOUEHHBIN Briciieil arrecTainOHHON KOMHCCH-
eit PecriyOnuku benapych B nepeueHb n3gaHui s
OIyOJIMKOBaHUS PE3YNIbTaTOB JIHCCEPTAIIMOHHBIX
WCCJIeIOBaHUH, a Takxke B 0a3y JaHHBIX HAyYHOTO
uutuposanust PUHIIL.

HIIIIM 3auHTEepecoBaH B pa3BUTUU KOHTAKTOB
H CBfi3eil ¢ HAyYHBIMH HEeHTPaMM APYTUX CTPaH
U NPOBeJIeHUU COBMECTHBIX MCCJIeJ0BaTeIbCKUX
NMPOeKTOB W padoT. Lleap HayyHO-TEXHHUYECKOTO
COTPYAHUYECTBA BUIUTCA B COBMECTHOM Y4YacCTHHU
B pEIIeHUH aKTyallbHBIX MPoOJIeM U 3a1ad B chepe
MpaBoBOW MH(pOpMaTU3auuu U HHGOPMAITHOHHOTO
npaBa. OOMeH HAYYHBIMU U TEXHUYECKUMH JIOCTH-
JKEHUSIMH MOKET IIPUHECTH OOJIBIIYIO MOJIB3Y U CO-
JIECTBOBAaTh KOOPJIMHAIIMM U KOOIEpAIlUU yCUITUN
MOTEHUHUAIBbHBIX TAPTHEPOB.

HIIIIN oTKpBIT JJisl HAYYHOIO0 B3aUMOJeii-
CTBUSI M TOTOB NOAEJUTHCSI CBOMM ONIBITOM CO
BCEMU 3aMHTEPECOBAHHBIMH.

buodauorpadusn:

1. VYka3 Ilpe3unenra Pecnyonmuku Bemapyce ot 30
utoHs 1997 r. Ne 338 O co3panuu HaunoHnanbHOroO 11eH-
Tpa npaBoBoif nHpopMmaruu Pecyonuku bemapycs*.
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Prezenta lucrare este consacrata problematicii implementarii unor metode si mijloace tehnico-criminalistice nevalorifica-
te in activitatea de urmdrire penala autohtond. Se argumenteazad cd tehnica criminalistica reprezintd un sistem de cunostinte
sintetice, in baza carora se elaboreaza diverse mijloace si procedee necesare organizarii luptei cu fenomenul infractional. Prin
continutul lor, aceste mijloace, in mare parte, reprezinta realizari ale stiintelor tehnice §i ale naturii. Exemplificativ, autorul
aduce in discutie metoda odorologica, bazatd pe cunostinte biologice, metoda “negativului digital” si a aparatelor de zbor fara
pilot (U.A.V,) sprijinite pe date din domeniul tehnicii generale.

Cuvinte-cheie: tehnica criminalisticd, mijloace tehnico-criminalistice, metoda odorologicd, metoda “negativului digital”.

PERSPECTIVES OF IMPLEMENTATION IN THE LOCAL PRACTICE OF SOME MODERN TECHNICAL —
FORENSIC METHODS AND MEANS

The present work deals with the problem of implementation of some technical-forensic means that are not utilized in the
domestic activity of criminal investigation. The author argues that the forensic technique represents a system of synthetic
knowledge which is at the base of the process of elaborating diverse means and procedures necessary when fighting criminality.
In themselves these means represent some achievements of many technical and natural sciences. The author brings some exam-
ples such as the odoriphore method that is based on biological knowledge, the method of “Digital Negative” and the unmanned
aerial vehicles (UAV) based on general technology knowledge.

Keywords: forensic technique, technical-forensic means, odoriphore method, “Digital Negative” method.

PERSPECTIVES D'APPLICATION DANS LA PRATIQUE NATIONALE DE METHODES ET DE MOYENS
TECHNIQUES ET CRIMINALISTES MODERNES
Le présent travail est consacré au probléme de la mise en ceuvre de méthodes et de moyennes technico-criminelles qui
ne sont pas validées dans les activités de poursuite pénale autochtone. On fait valoir que la technique médico-légale est un
systeme de connaissances synthétiques qui repose sur divers outils et procédures nécessaires pour organiser la lutte contre le
phénomeéne criminel. Par leur contenu, ces moyens représentent pour la plupart des réalisations des sciences techniques et de la
nature. A titre d’exemple, |’auteur remet en cause la méthode odorologique, basée sur les connaissances biologiques, la métho-
de des "négatifs numériques” et des appareils de vol non pilotes (U.A.V.) supportés par des données techniques générales.
Mots-clés: technique médico-légale, moyens technico-légaux, méthode odorologique, méthode du "négatif numérique".

NEPCHEKTUBBI BHEAPEHUS B OTEUECTBEHHYIO IPAKTUKY COBPEMEHHBIX
TEXHUKO-KPUMUHAJIUCTUYECKUX METOJOB 1 CPEACTB

Hannas paboma noceawena npobremamuxe 6HeOpeHUs. HEKOPPEKMHbIX Memo008 U MeXHUKO-KPUMUHATUCTNUYECKUX CPeOCmE
6 OesIMENbHOCIU MECHHO20 Y20N0H020 NPECcied08anus. Ymeepicoaemcs, Ymo KpUMUHATUCIMUYECKAs MEeXHUKA npedcmasisnent
CobOoll cucmemy CUHMEMUYeCcKUX 3HAHUL, HA OCHOB8e KOMOPOU pa3padamuléaiomcst pa3iuyHble Cpeocmed u Memoobsl, HeoOXo00u-
Mble 01 opeanuzayuu 60pbobl ¢ npecniynuvim agrenuem. Io ux cooepoicanuio smu cpedcmed, 6 OCHOBHOM, ABNAIOMCI OOCTUICE-
HUSMU MEXHUYECKUX HAYK U NPUpoobl. Aemop obcyicoaen mMemoo 000poiocuU, OCHOBAHHbIL HA OUONOSUYECKUX 3HAHUSX, Memoo
"yughposoeo necamusa’ u becnunommulx remamenvroix annapamos (U. A. V.), noddepoicusaemvix OaHHblMU 00uell mexHux.

Kniouesvie cnosa: xpumunanucmuieckas mexHuxd, mexHuKko-KpUMUHATUCTHUYECKUE CPeOCmEa, 000POI02UECKUll MEemoo,
Memoo "yughposozo Hecamusa".
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Introducere. Implementarea masiva in ultimii
ani a diverselor mijloace tehnice in toate sfere-
le vietii nu poate ocoli si tiramul luptei cu crimina-
litatea. Mai cu seama domeniul de activitate legat de
descoperirea si cercetarea infractiunilor, infaptuirea
careia actualmente fara utilizarea mijloacelor tehni-
co-criminalistice contemporane devine, practic ire-
ala.

Insemnitatea acestei probleme creste odati cu
sporirea nivelului infractionalitatii, inclusiv a celei
organizate, care foloseste cele mai noi tehnici si teh-
nologii, devenind capabila sa opuna rezistenta consi-
derabila organelor de urmarire penala si de judecata.
Mai mult, nu rareori atestdm o depasire a cotelor de
aplicare a metodelor si mijloacelor tehnico-crimina-
listice (MMTC) in activitatea infractionald de catre
gruparile criminale in raport cu echipele de cercetare
ale organelor de drept, ceea ce se rasfrange negativ
asupra procesului de investigare al infractiunilor.

Actualitatea si importanta temei abordate este
determinatd si de faptul ca un sir de probleme tac-
tico-organizatorice privind utilizarea MMTC, sunt
insuficient analizate sub aspect teoretic si aplicativ
in publicatiile din spatiul autohton prin prisma rea-
lizarilor progresului tehnico-stiintific. in particular,
nu si-a gasit solutionare, in practica organelor de
urmarire penald din tara noastra, problema utilizarii
metodei odorologice in descoperirea infractiunilor, a
fotografierii in formatul “negativului digital” - RAW,
a dronelor si altor mijloace tehnice in activitatea pro-
fesionala de cercetare a cauzelor penale, a altor po-
sibilitati tehnico-stiintifice net superioare aparute la
ora actuald, comparativ cu epoca precedenta.

Rezultate si discutii. Procesul de constituire si
dezvoltare a criminalisticii a fost determinat de apli-
carea in activitatea de urmarire penala a realizarilor
chimiei, fizicii, biologiei, antropologiei si altor stiin-
te tehnice si naturale, creand temelia celui mai vechi
compartiment, ce cuprindea cunostintele incipiente
ale acestui domeniu — tehnica criminalistica.

nr. 4-6 (222-224), 2019

81

Actualmente, tehnica criminalistici prezintd o
parte integranta a stiintei criminalistica si din alte sti-
inte tehnice si naturale, realizarile carora constituie
baza de perfectionare a metodelor si mijloacelor cri-
minalistice propriu-zise si de implementare a acesto-
ra in activitatea de urmarire penala. Mai mult, toate
metodele, mijloacele si procedeele criminalistice,
diverse dupd natura lor, prezintd un tot intreg prin
unitatea obiectivelor crearii si aplicarii lor in vederea
stabilirii adevarului in procesele judiciare.

Deci, continutul tehnicii criminalistice cuprinde:
a) un sistem de cunostinte teoretice; b) un ansamblu
de metode si mijloace tehnico-criminalistice propriu-
zise; ¢) reguli si recomandari metodice de utilizare
a acestora 1n procesul de descoperire si cercetare a
infractiunilor [2, p.290].

Aceste mijloace si metode, pe de o parte sunt
elaborate si folosite de insdsi criminalistica, iar pe
de altd parte, sunt imprumutate din alte ramuri ale
stiintei si tehnicii, cu unele modificari sau fara astfel
de modificari. Importanta este asigurarea metodica a
aplicarii acestor mijloace §i mai putin conteaza sursa
de provenienta a lor. In plan stiintific, toate ramuri-
le tehnicii criminalistice sunt strans legate intre ele,
precum si cu celelalte compartimente de criminalista
— teoria generala a criminalisticii, tactica si metodica
criminalistica. Este unicd §i natura tuturor celor pa-
tru compartimente ale domeniului criminalistica — o
stiintad sintetica, integrald, ce contopeste cunostinte
pluridisciplinare.

Prin urmare, tehnica criminalistica reprezinta un
sistem de cunostinte sintetice, principii de elaborare
si recomandatii de aplicare a metodelor si mijloace-
lor tehnico-criminalistice in activitatea de descoperi-
re, cercetare si prevenire a infractiunilor.

Mijloacele si procedeele tehnicii criminalistice,
elaborate In baza acestor teze cu caracter sintetic,
prin continutul lor prezinta in sine realizari ale stiin-
telor tehnice si ale naturii, aplicate de criminalistica
in combaterea criminalitatii.



Un exemplu elocvent in acest sens este odoro-
logia judiciara — domeniu biologic ce tine de cla-
sa stiintelor naturii, in care este tratatad problema-
tica utilizarii mirosurilor in scopul determinarii
personalitatii faptuitorului. Identificarea odorologica
este bazatd pe presupunerea ca fiecarei persoane ii
este caracteristic un miros individual, determinat de
procesele fiziologice ale organismului dar si de alte
mirosuri insotitoare. Mirosul individual se pastreaza
in atmosfera, pe obiecte, vestimentatie, documente,
urme materiale.

La aceasta problema urmeaza sa ne referim mai
detaliat, intrucat dupa rezultatele studiului nostru de
analiza a 321 de procese-verbale de cercetare la fata
locului din ultima perioada (a.2014-2017), nu a fost
fixat nici un caz de ridicare-conservare a astfel de
urme si de valorificare a lor in scopuri criminalis-
tice.

Mai mult, este oarecum inexplicabil ca aceasta
,parghie” raimane nevalorificata n conditiile tehni-
cizarii i implementarii intensive in ultima vreme in
practica de zi cu zi a organelor de drept a unui mare
numar de mijloace tehnice, tehnologii informatio-
nale si elaborari stiintifice de diverse destinatii, n-
cat si legislatia in vigoare nu totdeauna reuseste sa
se adapteze la noile conditii ale probatoriului. De
fapt, aceasta chestiune a mai fost discutata in pu-
blicatiile de specialitate autohtone. Bunaoara, cer-
cetatorul V.Colodrovschi incd un deceniu in urma
scria: ,,Si mai slaba este starea de lucruri cu urmele
de miros ale omului, care n genere nu se ridica de
la fata locului din motive de insuficientd a posibi-
litatilor tehnice si a abilitatilor de detectare, fixare
si cercetare a lor” [5, p.51]. Nu ne raimane decat sa
constatim si noi, cu regret, ca aceasta directie in
criminalistica nationala nu este fructificata si la ora
actuala, cu toate ca exista si metodici clare si sufici-
entd experientd acumulatd in multe laboratoare din
tarile CSI, Romania, dar si intr-o serie de tari ale
Europei Occidentale [1; 12; 13].
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Deci, aceasta situatie impune o examinare mai
amanuntitd a problemei in cauzd, a tehnologiei,
avantajelor si valorii probante a selectiei chinolo-
gice in activitatea organelor de drept din perspecti-
acestei metode in practica de urmarire penala a tarii
noastre.

Si aici, din start, trebuie subliniat ca odorologia
ca subramurd a tehnicii criminalistice are o istorie
de aproape jumaitate de secol. In a.1965 un grup de
criminalisti din fosta Uniune Sovietica (A.l.Vinberg,
V.V.Bezrukov; M.G.Maiorov, R.M.Todorov) — a
inaintat §i a argumentat ideea, precum si metodica
conservarii mirosului uman pentru a fi utilizat in sta-
bilirea faptuitorilor la investigarea infractiunilor [7,
p.74-75]. Noutatea principiald a acestei propuneri
consta in faptul ca, cautarea si identificarea persoa-
nei infractorului nu se limita la perioada existentei
folosirii lor doar pe urme ,,fierbinti”’. Mirosul conser-
vat se poate pastra ani la rand, utilizandu-se de cum
apare necesitatea.

Metoda in cauza a fost preluata de politiile unui
sir de tari si chiar de la Tnceputurile ei se aplica cu
succes 1n descoperirea §i cercetarea, mai cu seama
a furturilor (Germania, Ungaria, Cehoslovacia s.a.).
Ulterior, in unele foste republici sovietice (Rusia,
Ucraina, Belarus, Lituania, Letonia s.a.), in labora-
toare specializate s-au realizat multiple cercetari in
aceasta directie, incununandu-se cu elaborarea unor
publicatii [11], care au contribuit simtitor la dezvol-
tarea teoriei odorologiei. Se are in vedere perfectio-
narea metodelor de ridicare (preluare) a urmelor de
miros, obtinerea de mostre de comparatie, conserva-
rea mirosului, metodicile de identificare a persoane-
lor verificate (identificarea chinologica).

Totodata, evolutia odorologiei a activizat si re-
actia opozantilor acestei metode (M.S.Strogovici,
A.M.Larin [8, p.49-164] s.a.). Esenta obiectiilor
acestora se reducea la faptul ca, aplicarea odorolo-
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giei In procesul penal poate avea loc doar in cadrul
activitatii speciale de investigatii. In procesul penal,
odorologia nu poate fi utilizatd deoarece, in fiecare
caz concret nu poate fi cunoscuta tehnologia identi-
ficarii dupa miros, cu alte cuvinte, cainele—detector
specializat nu poate fi audiat ca sd ne destainui cum
a reusit sa identifice persoana respectiva.

Legat de aceasta, prof. Belkin R.S. mentiona ca,
problema odorologiei s-a iscat atunci cand unul din
autorii acestei metode - A.l.Vinberg a naintat pro-
punerea de a utiliza rezultatele aplicarii odorologiei
in calitate de proba pe cauzele penale. In activitatea
speciald de investigatii metoda odorologica se aplica
pe larg si nu provoca riposte. Aici insa, vorbind des-
pre admisibilitatea aplicarii chinologiei in procesul
penal, trebuie mai intai sa subliniem fundamentarea
stiintifica a acestei metode.

Toate elaborarile chinologice ale criminalistilor,
metodele si procedeele de aplicare a lor se sprijina
pe cercetarile fundamentale ale savantilor-biologi
[10]. Dupa cum se afirma in literatura de speciali-
tate, la ora actuald nu exista dispozitive tehnice sen-
sibile si selective intr-atat, ca sa diferentieze pana la
individualizare fiintele umane cu ajutorul lor. Acest
lucru poate fi realizat doar cu ajutorul identificarii
chinologice, adica cu aplicarea in aceste scopuri a
conservarii mirosurilor §i a cainelui — biodetector
specializat.

Metodicile identificarii chinologice elaborate de
savantii-criminalisti se sprijind pe teoria biologica a
mirosurilor care asigura autenticitatea individualiza-
rii persoanei. In aceste scopuri, in repetate randuri
se realizeaza experimente, se modifica conditiile de
prezentare a mostrelor de miros, se nlocuiesc céi-
nii-biodetectori specializati cu alti caini-dublori, se
exclude cunoasterea de catre specialistul chinolog
a locului in randul obiectelor mirositoare de com-
paratie a celui litigios, ceea ce inlatura eventualele
erori in cadrul selectiei. Anume aceste aspecte ofera
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penal autohton ca parghie suplimentara de recoltare
a informatiei tactice de cautare dar si, de ce nu - pro-
bante.

Privita la general si in perspectiva, baza juridica
de aplicare a odorologiei, in opinia noastra, o consti-
tuie art. 139-141 CPP a RM ce reglementeaza proce-
sual constatarea tehnico-stiintifica si medico-legala.
Cercetatorul moldovean Iu. Bulai considera ca iden-
tificarea dupa miros trebuie, mai curand, sa imbrace
forma unei actiuni de urmarire penala precum este
prezentarea spre recunoastere dupa miros [4, p.149].
In literatura de specialitate se atesta si alte variante
de a solutiona aceasta sarcina procesuald (de exem-
plu, in forma de experiment de urmarire penala [13,
p-64], expertiza judiciarad [11, p.71] s.a.

In opinia noastra, prezentarea spre recunoastere
presupune in calitate de subiect al recunoasterii nu ani-
malul dar omul cu un anumit statut procesual (martor,
partea vatamatd), care trebuie in prealabil audiat cu
privire la imprejurdrile 1n care acesta a observat obiec-
tul si semnalmentele lui. La fel, este greu de accep-
tat si forma experimentului care se realizeaza pentru
a stabili sau verifica faptele, fenomenele sau actiunile
despre care s-a facut referire in depozitiile persoanelor
audiate anterior, in conditiile ce au condus la consecin-
tele investigate de organul de urmarire penala.

De aceea, sirul activitatilor procedurii in cauza
il vedem, efectuate de catre specialisti in domeniile
chinologiei si/sau veterinariei in cadrul constatarii
tehnico-stiintifice, dupa cum urmeaza:

- Organul de urmarire penald, de sine statator sau
cu atragerea in aceste scopuri a specialistului crimi-
nalist (art.87 CPP), in cadrul cercetarii la fata locului
(art.118 CPP RM) ridica si conserveaza urmele de
miros, redacteaza obtinerea si anexarea lor la dosar
prin procesul-verbal respectiv.

- In cadrul verificarii implicatiei banuitului in ca-
uza investigata, organul de urmarire penala din oficiu
sau la cererea partilor dispune efectuarea unei con-
statdri tehnico-stiintifice pentru a obtine explicatiile



de rigoare ale specialistului odorolog si/sau veterinar
privind existenta urmelor de miros pe obiectele pre-
zentate si apartenenta lor persoanelor suspectate.

- In aceste scopuri, de la persoana banuita, conform
art.154; p. 9) alin.(2) al art. 155 CPP, se obtin mostre
de substantd mirositoare comparativd. Procedura in
cauza nu pune in pericol viata, nu dduneaza sanatatii,
nu lezeaza nici cinstea si nici demnitatea persoanei
suspecte, manifestandu-se analogic cu verificarea so-
ferului privind prezenta in respiratia lui a vaporilor de
alcool. In aceste cazuri, conform alin. (4) art.154 CPP
poate fi invitat si un specialist-odorolog.

Procedura de selectie (identificare) chinologica a
obiectului-purtator de miros poate fi realizata dupa
urmatorul algoritm:

1. Mirosurile ce urmeaza a fi verificate (de iden-
tificat) si cele indiferente (irelevante) conservate in
recipiente numerotate se plaseaza in ordine spontana
de catre organul de urmarire penald in prezenta par-
ticipantilor la aceasta actiune, inclusiv a specialistu-
lui-chinolog.

2. Acesta din urma, ofera cainelui-biodetector sa
miroase mostra comparativa de miros preluatd de la
persoana verificata, dupa care cdinele-biodetector tre-
ce in Incaperea in care sunt pregatite si aranjate in cerc
(sau 1n linie dreaptd) pe podea mai multe containere
(8 - 10) cu diverse mirosuri, la o distanta de circa Im
unul de celalalt. Toti cei prezenti urmaresc compor-
tamentul cdinelui din altd camera printr-un perete de
sticld, ceea ce exclude posibilitatea influentei asupra
lui, mai cu seama din partea operatorului-chinolog.

3. Adulmecand toate containerele, cdinele iden-
tifica acela, in care se pastreaza mirosul ridicat de la
fata locului (sau obiectul-purtator de miros lasat sau
scapat de faptuitor la locul infractiunii). Faptul iden-
tificarii cdinele il exprima printr-un semnal hotarat
si rapid (latrat, asezat, culcat) langa containerul cu
mirosul cdutat.

4. Dupa aceasta, cdinele este temporar scos din
incapere, ofiterul de urmarire penald in prezenta par-

84

ticipantilor, schimba pozitia containerelor si acelasi
caine, iarasi este adus in camera pentru repetarea
alegerii. Din nou, cainele-biodetector semnaleaza
prin pozitia adoptatd despre identificarea mirosului
de la fata locului.

5. In continuare, dupa acelasi algoritm procedural,
experimentul se realizeaza cu alt caine-dublor.

6. Rezultatele tuturor activitatilor si Incercarilor
efectuate, ofiterul de urmarire le consemneaza intr-
un proces-verbal cu descrierea actiunilor efectuate,
inclusiv si a comportamentului cdinelui, anexandu-se
inregistrarea video efectuata.

7. Specialistul-chinolog, in baza informatiei ob-
tinute nemijlocit de dansul, a analizei inregistrarii
video acestui proces, a rezultatelor examinarii com-
portamentului cdinilor-biodetectori in cadrul experi-
mentelor efectuate cu participarea nemijlocita a lui,
formuleaza concluzii despre mecanismul identificarii
urmelor de miros. in raportul su specialistul, luand in
calcul datele stiintifice din domeniul odorologiei, ra-
tionamentele corectitudinii realizarii experimentelor,
stabilitatii rezultatelor obtinute in repetate randuri cu
modificarea conditiilor in care s-au realizat incercari-
le, formuleaza concluzii, care conform art.93 CPP RM
pot evolua ca mijloc de proba in procesul penal.

Prin urmare, avand in vedere ca in cadrul actiunii
de urmarire penald — cercetarea la fata locului s-au
ridicat urme de miros, ¢ specialistul invitat a pre-
luat mostre comparative de miros de la un potential
faptuitor in cadrul altei actiuni de urmarire penale
— colectarea mostrelor pentru cercetare comparativa,
ca a fost dispusa constatarea tehnico-stiintifica prin
ordonanta si obtinuta proba - raportul de constatare,
specialistul-chinolog in atare situatie trebuie recu-
noscut ca purtdtor de informatie probanta, care re-
codifica un semnal informational (comportamentul
cainelui-biodetector) in altul — raportul specialistului
ca mijloc de proba la dosar.

Aici insa trebuie de recunoscut ca implementarea
metodei odorologice in practica de urmadrire pena-
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14 autohtona comportd multe dificultati si, in opinia
noastra, poate fi realizatd cu efortul conjugat a cel
putin doua structuri ale MAI RM: CTCEJ si Centrul
Chinologic (CC) al IGP, in care activeaza 12 spe-
cialisti chinologi. Insa trebuie de avut in vedere si
faptul ca, in cadrul MAI functioneaza inca 3 servicii
chinologice (la Politia de Frontiera, la Inspectoratul
National de Patrulare si Serviciul Protectie Civila si
Situatii Exceptionale). O variantd mai optima ar fi
concentrarea potentialului chinologic a acestor 4 ser-
vicii Intr-o singura unitate la nivel de MAI RM ca sa
asigure Indeplinirea tuturor atributiilor pe acest seg-
ment de activitate, inclusiv si a identificarilor chino-
logice de perspectiva. Mai mult, existenta unui Acord
de colaborare intre CC al IGP cu unul dintre cele mai
puternice Centre Chinologice din Europa - ,,Aurel
Greblea” de la Sibiu (Romaénia) [3] intdreste incre-
derea 1n posibilitatea potentiala a introducerii acestei
tehnologii in practica judiciara a tarii noastre.

Se are in vedere, efectuarea nemijlocitad a identi-
ficarii chinologice in cazurile de exceptie la Centrul
de la Sibiu, in care exista baza materiala respectiva
(caini de laborator dresati in aceste scopuri, specia-
listi, echipament etc.) si care ar permite acumularea
unei anumite experiente la inceput de implementare
a acestei metode 1n tara noastra.

Dar, la aceasta etapa, anticipand anumite ingri-
jorari din partea savantilor procesualisti de a acorda
rezultatelor identificarii chinologice statut de mijloc
de proba (Raportul de constatare tehnico-stiintifica)
trebuie spus cd, desigur, spatiul acestei lucrari nu ne
permite sa aducem mai multe argumente in favoarea
propunerii noastre, insd poate ca in prima faza de
implementare, problema statutului procesual al re-
zultatelor identificarii urmeaza sa o plasam pe planul
doi, de perspectiva, pastrand viabilitatea a insasi ide-
ii utilizarii urmelor de miros. In acest sens, important
la inceput de cale, probabil este sa initiem recoltarea
si conservarea urmelor de miros, sa pregatim echi-
pamentele si cadrele nationale pentru astfel de acti-
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vitati, identificarile realizandu-le dupa aceiasi proce-
dura descrisa mai sus, iar rezultatele inregistrandu-le
cu alt statut decéat cel indicat — ca masura speciald
de investigatii. Mai ales ca exista si baza juridica -
Legea nr.59 din 29.03.2012 privind activitatea spe-
ciala de investigatii, care prevede expres exploatarea
urmelor de miros. Art.36 Identificarea persoanei
stipuleaza: “Identificarea persoanei consta in stabili-
rea persoanei dupd semnalmentele statice (amprente
digitale, componenta sangelui, urme de miros (subli-
nierea ne apartine — A.B.) si alte urme lasate la locul
infractiunii) si dinamice (mers, gesticulatie, mimica
etc.), precum si prin intermediul fotorobotului si a
altor metode ce dau posibilitate de a stabili persoana
cu o probabilitate sporita”.

Legea prevede la fel (alin (1), p.2), lit. (g) a
art.18) preluarea mostrelor de miros pentru cerce-
tarea comparativa in cadrul selectiei cu redactarea
unui proces-verbal. Aceastd norma statueaza si for-
ma de prezentare a rezultatelor — ,,Raport privind
identificarea persoanei”, adresat conducatorului
subdiviziunii specializate, care autorizeaza masura
in cauza. In aceastd variantd raportul specialistului
(specialistilor) are valoare tactico-operativa si poate
fi folosit la elaborarea diverselor versiuni in cauzele
investigate.

Insa, odata cu punerea la punct a metodei in ca-
uza si acumularea experientei in acest sens, statutul
raportului respectiv poate fi discutat cu argumente
practice convingatoare, pentru a fi ridicat si la ni-
velul de constatare tehnico-stiintifica sau chiar a
expertizei odorologice, Intrucat, in situatiile in care
vor apdrea 1ndoieli in privinta concluziilor constata-
rii specialistilor odorologi/veterinari, va trebui sa le
verificam doar prin expertiza. Dar, desigur, pana la
aceastd etapa evolutiva va trebui de inlaturat si alte
impedimente precum: elaborarea metodicii-tip de
expertiza odorologica si aprobarea ei obligatorie de
catre Consiliul metodico-stiintific al Centrului Nati-
onal de Expertize; includerea unor astfel de cercetari



in nomenclatorul expertizelor judiciare autohtone;
licentierea specialistilor la acest gen de expertiza si
includerea lor in Registrul expertilor judiciari ates-
tati al Ministerului Justitiei; crearea Centrului chino-
logic unificat s.a.

Prin urmare, privita printr-o optica de perspecti-
va, implementarea in procesul penal autohton a unei
noi metode criminalistice — identificarea chinologica
va asigura, neindoielnic, sporirea volumului de in-
formatie atat tactico-operativa cat si probanta in ca-
legatura cu aplicarea in conditii de teren a metodelor
si tehnologiilor contemporane, precum este metoda
de fixare fotografica a locului faptei in formatul ,,ne-
gativului digital” — RAW.

Metoda in cauza prezinta solutia cea mai sim-
pla ce tine de autenticitatea fotografiilor digitale ce
servesc in calitate de sursa de informatie probanta,
indeosebi daca acestea sunt obtinute in afara proce-
sului penal, Intrucat aici foto-montajul poate fi rea-
lizat electronic, la un nivel foarte 1nalt. De aceea, In
scopuri criminalistice ar fi optimal de folosit acele
metode de fixare digitald a informatiei audio-imagis-
tice care exclud posibilitatea tehnica de modificare
a ei.
cu ajutorul metodei de Inregistrare laser-digitala pe
f-discuri de 8 cm, pentru o singura folosinta (CD-R,
CD-RW, DVD-R), care se anexeaza la procesul-ver-
bal 1n calitate de ,,negativ”.

In activitatea specialistilor - criminalisti autoh-
toni, pornind de la rezultatele analizei a peste 321
de procese-verbale de cercetare la fata locului si a
anexelor la ele, conchidem ca metoda in cauza nu
a capatat o raspandire semnificativa, inclusiv si din
cauza specificului constructiv al aparatelor de fo-
tografiat ce necesitd aplicarea acestei metode. De
aceea mentiondm, in acest context, ca exista si alte

tenticitatea fotografiilor executate in cadrul actiuni-

lor de urmaérire penala fara o preselectie de aparatura
necesara 1n aceste scopuri. Ce se are in vedere?

In ultima vreme toate aparatele de fotografiat
profesionale si majoritatea celor destinate amatori-
lor, fac posibil a stoca pozele in formatul ,,brut” al
aparatului, denumit "RAW”. In acest format, ceea
ce este specific §i important pentru criminalisti, sunt
cuprinse metadatele identificatoare ale aparatului, a
conditiilor de fotografiere si de procesare a imagini-
lor. Mai mult, actualmente acest lucru este accesibil
si cu smartphone.

Uneori RAW este numit ,,negativ digital”, prin
aceasta subliniindu-se ca fisierul RAW nu este des-
tinat vizualizarii nemijlocite si ca fisierul grafic final
prezinta ,,amprenta” de pe ,,negativ”, ale carui con-
ditii de creare (la fel ca si in fotografia pe peliculd)
pot fi modificate, obtinand de pe unul si acelasi ,,ne-
gativ” diverse ,,amprente”. Orice format de fotogra-
fie digitald, cu exceptia RAW, presupune o anumi-
td procesare a imaginii dupd ce a fost facuta poza.
Aceasta inseamna ca daca fotografiile sunt stocate in
formatul obisnuit JPEG, atunci toate imaginile sunt
prelucrate automat si simultan astfel, incat sa se mic-
soreze dimensiunile fisierelor cu o anumita pierdere
minimala a calitatii lor. Formatul RAW, spre deose-
bire de alte formate, permite a pastra imaginea fara
pierderi, manifestandu-se ca o ,,amprenta” de pe ma-
tricea aparatului. De aici rezulta si dezavantajele lui:
dimensiunile figierelor RAW depasesc de 8-10 ori pe
cele ale fotografiilor in format JPEG! Dar, luand in
considerare faptul ca volumul memoriei al aparate-
lor contemporane se masoara 1n gigabytes, acest ne-
ajuns, din punctul nostru de vedere, putin conteaza.
Mai mult, o gama intreagd de aparate foto contem-
porane permit a include regimul RAW+JPEG [9], in
care aparatul stocheaza poza in memorie simultan in
doua formate, ceea ce este foarte comod pentru spe-
cialistii criminalisti.

In concluzie, trebuie de spus ca formatul RAW
prezintd ,,negativul digital” care permite a obtine o
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poza originald, direct de pe matricea aparatului foto,
impreuna cu parametrii identificatori ai acestuia, de
o calitate net superioara comparativ cu imaginile al-
tor formate. De aceea, nu ne ramane decat sa reco-
mandam implementarea acestei metode in practica
criminalisticd autohtona, exprimandu-ne convinge-
rea ferma ca aceasta este solutia cea mai simpld a
problemei asigurarii autenticitatii imaginilor foto-
grafice in cauzele judiciare.

In altd ordine de idei, mentionam, tot in acest
context ca, arsenalul metodelor si procedeelor foto-
grafice particulare cuprinde actualmente fotografia
de orientare, de schita, fotografia obiectelor princi-
pale (de nod), fotografia de detaliu, fotografia metri-
ca, fotografia la scara s.a.

Fotografia de orientare prezintd fixarea locului
desfasurarii actiunii de urmarire penald impreuna cu
imprejurimile acestuia (constructii, drumuri, stalpi
etc.), elemente care se manifesta ca repere pentru a
determina ulterior locul exact al evenimentului care a
avut loc. O astfel de fotografie se realizeaza prin pa-
norama liniara sau circulard, locul faptei plasandu-se
in partea centrald a panoramei. In cadrul acestor fo-
tografieri uneori se folosesc obiective cu distante fo-
cale scurte, realizate din puncte Indepartate de locul
fotografiat, sau de la inaltimi (cladiri, coline etc.).
Alteori, in caz de catastrofe feroviare, aviacatastro-
fe, explozii ale conductelor de gaz, alte incidente cu
intindere mare a campului infractional, pentru foto-
fixare se folosesc aparatele de zbor (elicoptere). Mai
nou insa, pe plan mondial in aceste scopuri sunt uti-
lizate pe larg ,,mini-elicopterele”, adica asa numitele
aparate de zbor U.A.V. (Unmanned aerial vehicles)
- denumirea oficiala a dronelor [6].

Pentru a realiza fotografii aeriene la locul faptei
cu ajutorul dronei este necesar, in primul rand, ca
persoana care ghideaza dispozitivul de la sol sa aiba
cunostinte si deprinderi 1n acest domeniu, deoarece
manevrarea acestuia nu este un lucru tocmai simplu.
Exista sisteme de vizualizare de la sol, in timp real,
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a imaginilor surprinse de aparatul foto sau camerele
de luat vederi instalate pe drona. Aceste sisteme nu-
mite si FPV (First-person view) permite utilizatoru-
lui pozitionarea camerei de pe drona astfel incat sa
fie surprinse cadrele de interes. De asemenea, exista
si ochelari FPV speciali pentru ca ,,pilotul” dronei sa
vada exact ceea ce surprinde obiectivul camerei foto
instalate la bordul UAV-ului. Cu ajutorul programe-
lor Lucia Forensic se pot efectua masuratori direct
pe fotografia in cauza, daca sunt utilizate unitati de
masura conventionale si vizibile (banda metrica sau
o alta unitate de masura, mult mai vizibila de la inal-
{ime si anume un patrat colorat in galben aprins, cu
latura de 1 metru pozitionat pe sol). Patratul-etalon
cu laturile rigide urmeaza a fi asezat orizontal, iar
fotografierea locului impreunda cu acest element se
va realiza perpendicular de la o inaltime de cca 10-
15 m.

Avantajele multiple pe care le ofera aceste cadre
aeriene, Imbinatd cu costul relativ mic de achiziti-
onare a mijloacelor U.A.V. fac din aceste “minieli-
coptere” un aliat permanent al echipelor de cercetare
a locului faptei in lupta cu infractionalitatea. Plecand
de la simpla analiza de ansamblu a campului infrac-
tional, care poate fi facuta printr-o singura fotografie
aeriand in loc de fotografia de orientare sau schita,
pana la transformarea acesteia In mijloc principal de
fotogrammetrie, necesar la intocmirea schitei locului
faptei, fotografia aeriana constituie un mijloc inova-
tor de examinare criminalistica.

De aceea, avand 1n vedere ca arsenalul laboratoa-
relor criminalistice mobile ale IGP a MAI RM nu cu-
prind un asemenea echipament, inaintam propunerea
de a le completa cuprinsul lor cu aparate de zbor fara
pilot «<UAV» (Drone) in scopul obtinerii imaginilor
si a Inregistrarilor video aeriene ale locului faptei.

Concluzii. In lupta cu criminalitatea un rol in-
semnat il joacd metodele si mijloacele tehnico-cri-
minalistice, arsenalul carora sporeste gratie reali-
zarilor stiintelor tehnice si ale naturii, a progresu-



lui tehnico-stiintific, in ansamblu. Acestea permit
a depista si ridica urme slabvizibile si invizibile, a
obtine informatie probanta si de cautare, asigurd un
grad Tnalt de documentare a fixarii configuratiei lo-
cului faptei, sporeste randamentul muncii organelor
de urmarire penala. Insa dezvoltarea rapida a aces-
tor tehnici contemporane solicita reactie prompta si
din partea organelor de drept ale tarii noastre de a
le Tnsusi si implementa in activitatea de investigare
a infractiunilor, In spetd - a odorologiei judiciare, a
fixarii informatiei cu semnificatie criminalisticd in
formatul “negativului digital”, a aparatelor de zbor
fara pilot (U.A.V)) s.a.
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pobnema (opMuUpOBaHHS TPABOBOTO TO- B oteuecTBeHHOIT HayKe KOHCTHTYITHOHHOTO

CylapcTBa M TPa)KJIaHCKOTO OOIIecTBa B MpaBa OTCYTCTBYET KOMILJIEKCHOE HCCIIeI0BaHNE,
PecnyOnike MomnoBa Hepa3pbIBHO CBs3aHa C MPO- MOCBAIIEHHOE MEXaHW3MaM 3allUThl OCHOB KOH-
OnmemMoi 3aIlUTHl OCHOB KOHCTHTYIIHOHHOTO CTpOSI. CTUTYIIMOHHOTO CTpOosi. MoJiaBCkie KOHCTUTYITHO-
Kaky1o ObI BBICOKYIO 3HAYMMOCTh HE UMEJIA HOPMBI, HAJIMCThI YACJSIOT OOJblliee BHUMAaHUE BOIPOCAM
3aKPETUISIONIEe OCHOBBI KOHCTUTYIIHOHHOTO CTPOS, MPaBOBOTO TapaHTHUPOBAHMS BEPXOBEHCTBA KOH-
HEOOXOIMMBI MEXaHU3MbI, 00CCIICUNBAIOIINE UX 3a- ctutyuud. OCHOBBI KOHCTUTYIIMOHHOTO CTpOSI B
IIUTY OT Pa3IUIHBIX YTPO3. Ka4eCTBE OOBEKTa IPABOBOTO TapaHTHPOBAHUS HE
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paccMmaTpuBaroTcsi. BMecte ¢ Tem, comepikaHue ra-
paHTHii oOecTiedyeHHs] BEPXOBEHCTBA KOHCTUTYIIMH
JIOBOJIBHO 4acTO CBOJUTCS K BOIPOCY OOECIIeUCHUs
paBoBO# 3amuTel OCHOBHOTO 3aKOHA. B KOHTEKCTE
HAIIIETO UCCIIEIOBaHUS U3yYeHHUE JaHHOH TTPOOIeMbI
nMeeT 0co00e 3HaYCHHUE.

AHalM3 WcClIeIoBaHUN O TapaHTHAX oOecIede-
HUSl BEPXOBCHCTBA KOHCTUTYIIMU BBIBOJUT Ha TEp-
BBIi IJIaH JIBA OCHOBHBIX BOIlpoca. Bo-nepBriX, 4TO
TaKo€ BEPXOBEHCTBO KOHCTUTYLUUU? Bo-BTOPBIX, Ka-
KOBA CHCTEMa TapaHTHil 00eCTIcueHNsT BEPXOBCHCTBA
KOHCTUTYLUU?

B ropuanueckoil nmTeparype c(hOpMHUpPOBAIUCH
HECKOJIBKO TIOIXOZI0B K HAydHOMY OOOCHOBaHHIO
BEPXOBEHCTBA KOHCTUTYLUHU. HekoTopble ydeHHbIC
OOBSICHSIIOT JaHHOC IIOHATUEC, UCIIOJIB3YSA TCPMHHBI
«3aKoH I BCeX 3aKOHOB» WM «Beicimmii 3aKoH».
Jpyrue, 4To BEpXOBEHCTBO KOHCTHTYIIMH 3TO €€ W3-
MEHEHHE Yepe3 TOJ0COBaHHE KBATH(DUITMPOBAHHBIM
OonbiMHCTBOM JemyTatoB B [lapmamente. Tperbu,
YTO BEPXOBEHCTBO KOHCTHTYIINH TPOSIBISIETCS B OCO-
0oi1 ropuauueckoii cuie OcHoBHOTO 3akoHa. KoHeTH-
TyIHs SBJSICTCST 0a30i I BCETO TEKYIIErO 3aKOHO-
JIATeIbCTBA M OTIIMYAETCSl OT OPJUHAPHBIX 3aKOHOB
cojiepkaHueM, (OpPMOMA, HOpuUaMUYecKoi cumoit [1].
AHamM3 CyIIECTBYIOIIMX TOAXOMOB HE MO3BOJISET
BEIpa00TaTh €MHOE MPEJICTABICHUE O BEPXOBEHCTBE
Koncturynun xak o Heo6xoauMoMm cBoricTBe OCHOB-
HOTO 3aKOHa.

[To Hamemy MHEHHIO, JIJIsl 0OOCHOBaHHS BEPXO-
BEHCTBa KOHCTHTYIIUHU B IEPBYIO O4Yepeah HEOOX0-
JIUMO OIPEACTUTH TO MeCcTO, KoTopoe KoHctutynus
3aHUMaeT B MPAaBOBOM cucTeMe rocyaapcrtna. Tak,
Konctutynus »T0 OCHOBHOW 3aKOH TOCYIapcCTBa,
yCTaHaBNUBaOMNK (yHJaMEHTaIbHbIE MPHHIHU-
bl JJI1 BCel MpaBoBOU cuctembl. OHA 3aHUMAET
[JIABEHCTBYIOIIIEE MECTO B HEpPapXHH IPaBOBBIX
aKTOB M OT Hee OepyT Ha’yalo BCE OTPaCiH IpaBa.
B cnydae u3MeHEHHS] KOHCTUTYLHHUOHHON HOPMBI,
MEHSIETCS M HOpMa OTpAacCiy MpaBa, MOCKOJIBbKY OHA
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JIOJKHA HETIPepBbIBHO COOTBETCTBOBaTH OCHOBHO-
MYy 3aKOHY.

Takum 00pazoM, MPUHLIKI BEPXOBEHCTBA KOHCTH-
Tynuu obecneunBaeT 0CHOBHOE MecTo Korctutymmn
B CHCTEME HOPMAaTHBHO-TIPABOBBIX AKTOB, BBICTYMAs
WCTOYHUKOM IIPABOBOTO PETyJIMPOBaHHMs BO BceX che-
pax >KU3HEIeATeIbHOCTH TocynapcTBa. Takas 3Ha4u-
MOCTb IIPHHIIHIIA OIIPEACIISET HEOOXOAUMOCTD CO3/1a-
HUSI 0COOBIX IIPABOBBIX TapPaHTUH 3aILIUTHL.

TepMuH «rapanTusi» MPOUCXOOUT OT (paHiy3-
CKOTO CJIOBa «garantie» - «OpyKa, py4aTeibCTBO,
obecnieuenune» [2]. C TOYKHM 3pEeHHUS TEOPETHUKOB
MpaBa «I0Jl TApaHTUSIMHU ClIelyeT IOHUMAaTh CUCTe-
My COLHQJIBbHO-3KOHOMHUYECKHX, MOJIUTUYECKUX,
HPAaBCTBEHHBIX, FOPUIMUECKHUX, OPraHU3allMOHHBIX
MIPEANOCHUIOK, YCIOBUH, CPEJICTB M CIIOCOOOB, CO3-
JAIOLINX YCIOBUS I OCYIIECTBICHHUS CBOUX IPAB,
cBoOox 1 maTepecony [3]. I.Guceac cuutaert, 4To «ra-
PaHTUM BEPXOBEHCTBA KOHCTUTYLHUH 3TO YCJIOBHS,
KOTOpBIE TIO3BOJISIFOT KOHCTUTYIIUH MPOSIBUTHCS KaK
HOPMAaTUBHBIN aKT C BBICIIEH IOPUIUYECKON CHUITIOI
[4]. B MonmaBckoM KOHCTUTYIHMOHAMH3ME Cchop-
MHPOBAJOCh YCTOWYHMBOE MHEHHE OOJBIIMHCTBA
YYEHBIX OTHOCHUTEJILHOI'O MIPABOBBIX TApPaHTHH Bep-
xoBeHcTBa KoHcTutynuu. IMenuTbie KOHCTUTYIIHO-
Haiucthl A.Arserni, T.Carnat, V.Sterbet., E.Arama,
A. Bantus, [.Bantus, R.Starasciuc cuuraror, 4to cy-
IIECTBYIOT TPHU TapaHTUH BEPXOBEHCTBA KOHCTHUTY-
uu: 1) oOmmid KOHTPOJIb 38 MPUMEHEHNEM KOHCTH-
Tyuuy; 2) dyHaaMeHTaabHas 00sS3aHHOCTD TPpaX/ia-
HUHA yBakaTh KOHCTUTYTHIO; 3) KOHCTUTYIIMOHHBII
KOHTPOJIb 32 COOTBETCTBUEM 3aKOHOB KoHCcTHTYIMH.
[5]. HpIe TapaHTHH BEPXOBEHCTBA KOHCTUTYIHMH B
Hay4HBIX TPpyJax HE pacCMaTpPHUBAIOTCS.

B cBoro odepens, HaydHbIE OMpEENEHUS MeXa-
HU3MaM [PaBOBOH 3alUThl OCHOB KOHCTUTYLIMOH-
HOTO CTpOsI JaHbl IPEUMYIIECTBEHHO B HCCIIE0BA-
HUAX yueHbIx ctpan CHI.

Tax, B.B. Kpacunckuii paccmarpuBaet npaBoBoit
MEXaHU3M 3aIIUThl OCHOB KOHCTUTYLIMOHHOTO CTPOSI
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KaK LEJIOCTHYIO, B3aWMOCBSI3aHHYIO, IOPUINYECKU
0hOPMIICHHYIO COBOKYITHOCTH OOBEKTOB 3aIllUTHI,
CyOBEeKTOB M (hOpM B3aMMOJCHCTBUS MEXKIy HUMH,
(GYHKIIMOHAFHO 00ECIIeYNBAIONIYI0 BEPXOBEHCTBO
u npsimMoe nericteue KoHCTUTYIIMM Ha BCEl TeppUTO-
pHUH TOCYZIapcTBa, TEPPUTOPHUATIBHYIO IIE€TIOCTHOCTh
U CYBEPEHUTET, NOJUTUUYECKUA U UICOJOTNYECKHUM
TUTIOPATU3M, Pa3BUTHE KOHCTUTYLIMOHHOTO KOHTPO-
IS 32 TOCYAApCTBEHHBIMH M MYHHULIUTIANBHBIMH Op-
raHamu [6].

B.A. Kpsixkos, JI.B. JlazapeBa onpenenstor me-
XaHHU3M TPABOBOHN OXpaHbl KOHCTUTYIIMH KaK CHCTe-
My MPaBOBBIX WHCTUTYTOB U MPOLERYp, 0Oecreyn-
BafoImux e¢ nelictBue u cobdmronenue [7].

.M. MoM0OekoB 1oz MpaBOBOH OXpaHOH KOH-
CTUTYIIMH TIOJPa3yMeBaeT CO3JaHNe HEOOXOIUMBIX
YCIIOBUI W pa3BUTHE COOTBETCTBYIOUINX TapaHTHH
COBEpIICHCTBOBAHNSA  TOCYIapCTBEHHO-TIPABOBBIX
CPEICTB U METOIOB 00ecTieueH s IEHCTBHS KOHCTH-
TYLIMOHHBIX HOPM [8].

W3 npuBeieHHBIX ONIPEICIICHU CIIEYET, UTO 1ie-
JbIO MIPABOBOM 3alIMTHI OCHOB KOHCTHUTYLHOHHOT'O
CTpOs sIBIIETCS OOecrieyeHre M COOIOIEHNE Bep-
XOBEHCTBAa KOHCTUTYIIUH, NEHCTBEHHOCTh U HCIIOJ-
HUMOCTb KOHCTUTYIHOHHBIX HOpM. Takum o0pazom,
MpaBoOBasl 3alllTa OCHOB KOHCTUTYIIMOHHOTO CTPOS
NpeciIeayeT Te K€ eI YTO U IPABOBOE FAPaHTUPO-
BaHHE BEPXOBEHCTBA KOHCTUTYIMH. C JTaHHBIM BbI-
BOJIOM MBI KaTETOPUIECKH HE COTJIACHBI, H CYUTAEM,
9yT0 002 MEXaHM3Ma OTIMYAIOTCS HE TOJBKO LIEJIbIO,
HO U COZIEPKaHUEM U CTPYKTYPOM.

TepMuH «3aIuTa» MPOUCXOIUT OT IJIarojia «3a-
IIMIIAaTh», YTO O3HA4YaeT MPOTHBOCTOATH Harazie-
HUIO, BpaxkJeOHOMY Bo3neicTBUIO [9]. DTUMOonorus
JTAHHOTO TIOHSATHS MMEET Ba)KHOE 3HAYeHHE, OHAKO
HE B IOJTHOH MEpe PacKphIBAET MOHATHE IIPABOBAs
3amnuray. B 3Tol CBsI3M BO3HMKAET HEOOXOAUMOCTh B
OTIpe/ieNieHN OCHOBHBIX IPHU3HAKOB «IIPABOBOH 3a-
IIUTBD K KOTOPBIM OTHOCATCS: 1) IpaBOBO# XapakTep
(peanmm3arisi Ha OCHOBE IpaBa); 2) OCYIIECTBICHUE
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Ha OCHOBE TIPaBOBBIX CPE/ICTB; 3) HaJIH4YHE CYObEKT-
HOT'O cocTaBa (ToCylapcTBO, TOCYNapCTBEHHbIE Opra-
HBI, JOJDKHOCTHBIC JIMLA, TpaxkaaHe); 4) mpouenyp-
HBIN XapakTep MPaBOBOM 3alUThI, KOTOPbII MTO3BOJIS-
€T TOBOPUTH O HEH Kak O MPaBO3ALIUTHOM IPOLIECCE;
5) Hanmuue oOBEKTOB MPaBoBOit 3auTh [10].

JlaHHBIE IPU3HAKY [T03BOJISAIOT BBIPA0OTATh OIIpe-
JIeJIEHNE «TIPaBOBOM 3aIIUTBDY - 3TO HOPMATHUBHO
3aKpeIlIeHHas, OCYIIEeCTBIsIeMasl ¢ MOMOIIBIO Mpa-
BOBBIX CPEJCTB, AEITEIBHOCTh YNPAaBOMOYEHHBIX
CyOBEeKTOB, UMEIOIIAs 1IETBI0 3aIIUTH OOBEKTOB OT
HEraTHBHBIX BO3IEHCTBUI H yrpo3.

Takum 00pa3oM, IPaBOBOMY TapaHTHPOBAHUIO
OCHOB KOHCTHUTYLIMOHHOTO CTpOsI CBOMCTBEHHA
3amuTHas (YHKUMS JIMOIb B CTENEHU obecrede-
HUS HOPMAaJIbHOM peann3anuy KOHCTHUTYLHOHHBIX
OCHOB. B cBO10 ouepenpb, mpaBoBast 3alIUTa HAMIPaB-
JIeHa Ha OTpa)KeHHE MOCATATeNbCTB U HETaTHUBHBIX
MPOSBIEHUH B OTHOIIEHWH KOHCTUTYILIMOHHOTO
CTposl.

AHanu3upyss MEXaHHM3M IIPaBOBOH 3allUTHI
OCHOB KOHCTHUTYLIMOHHOTO CTpPOS, HEJb3s 000HTH
BHMMAaHHE KaHIMJATCKYIO JHMCCEPTAIUI0 POCCUM-
ckoro yuenoro M.A. JlypHoBoil. B nannom nayu-
HoM Tpyne M.A. JlypHOBa MpPUXOAMUT K BHIBOJY O
TOM, 9TO MEXaHU3M COCTOUT M3 TPEX DIEMEHTOB:
CyOBEKTBI, 0OBEKTHI U CPEACTBA IIPABOBOM 3AIINUTHI
[11]. Ha mam B3misa, MEXaHW3M IPaBOBOM 3allln-
Thl OCHOB KOHCTHTYLIHOHHOTO CTPOSI UMeeT OoJiee
CIIO)KHYI0O M MHOTOQYHKIMOHAIBHYIO CTPYKTYpY,
OXBAaTBIBAIOINYIO CIENYIONINE KOMIOHEHTBHI:

1) HopMaTuBHBIH KOMIOHEHT — 3TO HOPMBI
JNEHCTBYIOIETO 3aKOHONATENbCTBA, HANPaBIICH-
HbI€ Ha 3aIUTYy OCHOB KOHCTUTYLIHOHHOTO CTPOS.
B cTpykType HanMOHaJIBHOTO 3aKOHOAATENhCTBA
MonnoBbl HOPMaTUBHBIM KOMIIOHEHT UMEET TPEX-
CJIOMHYIO CTPYKTYpPY: a) OJIOKEHUs, COAepIKALIUeCs
B caMoM TekcTe KoHcturynnu (Hampumep, CTaThs 7
Konctutynuu PecryOnuku MonjoBa, 3aKperuiser,
yTo «KOHCTUTYIUS ABIISIETCS €€ BBICILIMM 3aKOHOM.



Hu oguH 3aKk0H UMM MHOU IIPABOBOM aKT, IPOTUBO-
pedamue monoxeHusM KOHCTHUTYIMH, HE WUMEIOT
FOPUINYECKON CHITBI»); 0) 3alPeThl, COIEePKAIIUESCS
B OTPacJEBOM 3aKOHOAATENIHCTBE (HAIIpuUMep, yro-
JIOBHASI OTBETCTBEHHOCTH 32 TIPU3BIBBI K CBEPIKEHUIO
WJTM HACHJIbCTBEHHOMY U3MEHEHHIO KOHCTUTYITHOH-
HOTO cTpos - cTathsg 341 YK PM); B) moioxxeHus
nmoa3akoHHbIX akToB [Ipe3unenta, [IpaBuTenscTBa,
MyOTMYHBIX 1 MECTHBIX OPTraHOB YNpaBIEHUS, KO-
TOpbIE UMEIOT PEryIupylolue IpoTUBOACHCTBHUE
MPOTUBOMIPABHBIM MOCITATEIHFCTBAM Ha OCHOBBI
KOHCTHTYITHOHHOTO CTPOSI.

2) Cy0beKTHBIN KOMIIOHEHT — 3TO COBOKYII-
HOCTHh CyOBEKTOB KOHCTUTYIHOHHBIX MTPABOOT-
HOIICHHH, 00€CIeYNBAOIINX 3aIIUTy OCHOB KOH-
CTUTYLIMOHHOTO CTposi. [To MHEHHMIO OONBIINHCTBA
YYEHBIX, MEXaHU3MY TIPABOBOM 3aIIUTHI CBOICTBEHHO
CTPEMJICHHE COCPEJIOTOUNTh 3allUTHBIC (DYHKIIUU B
PYKax JIUIIIb OPraHOB TOCYAAPCTBEHHON BIACTH MITH B
oHOM oprane - Koncrurynmonnom cyze. [1ono0HbIi
MTOJIXO0/] HE COBCEM 00OCHOBAH, ITOCKOJIBKY B ITPOIECC
3aLUTHI OCHOB KOHCTUTYLIHOHHOT'O CTPOs 33 CTBO-
BaH 0oJjiee MIUPOKUN Kpyr cyObekToB. CHCTEMHBIN
ananu3 Koncrurynuu Pecrybnuku MommoBa 1mo-
3BOJISIET BBIJICJIUTH CICIYIOIIUX CYObEKTOB 3alUThI
OCHOB KOHCTHTYIIMOHHOTO CTPOS: Hapof, [[apmamenT,
[Ipesunent, [IpaBuTenbCcTBO, OpraHbl MyOIMYHOTO U
MECTHOTO yIpaBiieHus, cyasl, [Ipokyparypa, Hapon-
HbIH anBokatT, KOHCTUTYLIMOHHBIH cy.

Hapoo

Hapon - 3To mepBu9HBIN CyOBEKT 3aIIUTHI OCHOB
KOHCTUTYIIMOHHOTO CTPOSI, MOCKOJIbKY SIBISICTCS
€IMHCTBEHHBIM MCTOYHHKOM BJIACTH.

Hapon ocymiecTBisier 3a1UTy OCHOB KOHCTUTY-
IIMOHHOTO CTpos uepe3 pedepeHaym. B coorBer-
cTBUM co crarbeil 142 KoHcTuTtynuu nojaoxeHust o
CyBEpPEHHOM, HE3aBUCHUMOM U YHUTAPHOM XapaKTe-
pe rocyaapcTBa, a Tak¥Ke O €ro MOCTOSHHOM HeUTpa-
JIUTETE MOTYT OBITh IEPECMOTPEHBI TOJILKO TIPH HX
ono0peHnn nyteMm pedepeHayMa OOIbIIMHCTBOM
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rpakJaH, BKIIOYEHHBIX B U30UpaTebHbIE CITHCKU.
[Tepeuncnennbie MpUHIUIBI B cTaThe 142 KoHcTH-
TYLUH BBICTYNAIOT HAUBAKHEUITUMHU KOHCTUTYLIH-
OHHBIMHU IIEHHOCTSIMH, OJIHAKO HE B TMOJHOHN Mepe
PacKpBIBAIOT COACPIKAHUE BCEX OCHOB KOHCTHUTY-
LIMOHHOTO CTPOS, MOAJEKAIINX ITPAaBOBOM 3aIuTe.
B nensix mpaBoBOW 3alUTHI BCEX CHOB KOHCTUTY-
LIHOHHOTO CTPOsI MyTEM IMPOBEIECHUsI BCEHAPOAHO-
ro pedepeHayma, mojaracM HEOOXOIUMBIM BHECTH
n3MeHeHus B crareio 142 Koncruryuuu Pecmy6mu-
k1 MoijioBa, U3JI0KUB €€ B cCllenyloulend peaak-
uun: «OCHOBBI KOHCTUTYLHMOHHOIO CTPOSI MOL'YT
OBITH MepecMOTPeHbI TOJBKO IPH UX 0100peHNH
nyrem pedepeHayma 00JbLIHIMHCTBOM TPaKiaH,
BKJIIOYECHHBIX B H30MpaTeJbHbIe CIUCKN.

B KOHCTHUTYLHAX MHOTHX CTpaH 3aKperieHO
MpaBO HapoJa Ha BOCCTAaHUE U CONPOTHUBIICHHE
MPOTHB yrHeTeHus BiaacTu. OOOCHOBAHHOCTH Ta-
KOro mpaBa jJoka3biBatoT 3. Burane, A. Cujnu
Jlxemc XappHHITOH, KOTOpBIE paccMaTpHUBAIOT
[IPpaBO HAPOJIa HA AaKTUBHBIE JACHUCTBUSI IPOTUB BJa-
CTH CPEJICTBOM 3aIUTHl OCHOB KOHCTUTYIIHOHHOTO
cTpost. HayuHble pa3paOOTKH YYEHBIX OBLIH B3s-
Tbl 332 OCHOBY eBpomneiickumu Koncruryuusimu. B
yacTtHocTH, Konctutynus ®PI' 3akperuiser, 4to
BCSIKOMY, KTO MOIBITAETCSI YCTPAHUTh JEMOKpaTH-
YeCKUH, COManbHbIi 1 peaepaTuBHbIN cTpoi [ep-
MaHWHU, BCE HEMIIBI MMEIOT MPaBO OKa3bIBaTh CO-
MIPOTUBIIEHUE, €CITH HE MOTYT OBITh UCIIOIH30BaHbI
unble cpeacta. B @pannysckoit Jexiapanuu npas
yeloBeKa W rpaxkaaHuHa ot 1789 roma takxke 3a-
KpEIJIEHO MPaBo Ha CONMPOTUBIECHUE YTHETEHHIO.

MonaaBckuil Hapoa HEOAHOKPATHO BCTaBall Ha
3amuty KoHCTHTyLMH, mpoTecTys HMpOTUB Hapy-
IIEHU OCHOBOIOJATaloMUX KOHCTHUTYHHOHHBIX
NPUHLUUIOB. BHE BCAKOrO COMHEHUS, 3TU MACCOBBIE
aKIIUM TPaKJaHCKOTO MPOTECTa SBISIOTCA SIPKUM
PUMEpPOM YyuacTHsl Hapoja B IPAaBOBOM 3alllUTE
OcHoBHoro 3akoHa. Bmecre ¢ tem, npaBo Hapoaa
Ha BOCCTAaHHWE W COMPOTUBJIIEHHE MPOTHUB yTHETE-
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Hus Biactu Koncrurynuedt Pecnybnuku Moingosa
HE NMpelycMOTpeHo. B 3To# cBsI3M, MbI cCUUTaEM He-
00XOJIMMBIM 3aKpenuTh Takoe npaBo B OCHOBHOM
3aKOHE TOCYIapCTBa, YTO COOTBETCTBOBAJIO OBI TCH-
JIEHITUSAM Pa3BUTHS COBPEMEHHOTO E€BPOIIEHCKOTO
KOHCTHTYITMOHAIN3MA.

Opzanvl 20cyoapcmeeHnoil eracmu u 00J4c-
HOcCmHble TuYa

Ha npoTsikeHun mociieIHUX AECSITUIIETUN op-
TraHbl TOCYIApCTBEHHON BIACTU U JOJKHOCTHBIE
nuna 6ojee akKTUBHO HHTETPUPYIOTCS B TPOIIECC
3aIUTHl OCHOB KOHCTUTYIIMOHHOTO cTpos. [1o 3T0-
My moBoay V. Sterbet orMeuaer ciemyroriee: «B
XOJI€ YTBEP)K/IEHUS KOHCTUTYIIMOHAIA3MA MBI TIPO-
CICKUBAEM TCHACHIMIO MHCTUTYLHOHAIU3ALUU
OTIPENICIICHHBIX OPTaHOB, O0ECIIEUNBAIOIITNX 3aIH-
Ty KOHCTUTYyLMH [12].

Hapnamenm

[Mapnament PecyOnmku MosoBa UMeeT O4eHb
INIMPOKUI KPYT TOJTHOMOYHI B OOJIACTH 3alUTHI
OCHOB KOHCTHTYIIMOHHOTO CTposi. B mepByio oue-
pelb, 3TO MOJIHOMOYMS MO OCYILIECTBICHUIO Mapiia-
MEHTCKOT'O KOHTPOJIS B CJCAYIONIUX (POpMax:

e KonTpons Han [Ipesuaentom Pecnybnuku
Monnoga.

B cootBercTBUmM ¢ wacThio (3) cratbm 81 KoH-
crutyuuu, llapaamMeHT MOXET MPUHATH PEIICHHE
0 BO30YXKXJCHMM OOBUHEHHs NPOTUB IIpe3umeHTa
PecniyOnmukn MonoBa B ciiydae COBEpIUICHHS UM
MPECTYIUICHUS JIByMsI TPETSIMH FOJIOCOB U30paHHBIX
nenyratoB. CyneOHoe pa3doHMpareiabcTBO BXOAHWT B
KoMIleTeHIIMI0 Bpiciiell cyneOHo#t mnanarel. [lpe-
3UJEHT OTCTPAHSETCA OT IOJDKHOCTH IO IIPaBy CO
JTHSI BCTYTUICHUSI B 3aKOHHYO CHJTY OOBUHHTEIHHOTO
MIPUTOBOPA.

Kpome Toro, B ciy4ae coBepiieHUs JesTHHMA, KO-
TOpBIE HAPYIIAIOT MONOKeHUsT KOHCTUTYIHH, TOJ-
Homouwns [Ipe3uaenra Pecriyonmuku MosmoBa MOTyT
OBITh TPUOCTAHOBJICHBI JBYMSI TPETSMH TOJOCOB
n30paHHBIX AemyTaToB. [IpemmokeHne o mpuocTa-
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HOBJICHUU TIOJIHOMOYHMH MOET OBITh BBIIBUHYTO
HE MEHEE YeM OFHOHM TPEThIO NEMyTaTOB M JOJIK-
HO OBITH HE3aMEUINTENBLHO JOBEJCHO 10 CBEICHHS
[Ipe3unenta Pecriybnmku Mongosa. [Ipesnaent mo-
et fgath [lapnamenTy oObsICHEHHS 10 BBIABUHY THIM
NPOTUB HEro OOBHHEHMsIM. B ciywyae ogo00peHwms
MIPEUIOKEHUST O TPUOCTAHOBJICHUN IIOJHOMOYNH,
HazHavaeTcs pedepeHayM Mo BOMPOCY OTCTPaHCHHS
oT JoibkHocTH [lpesuaeHTa, KOTOpPBIM MPOBOAUT-
cs1 He nozaHee 30 gHEH co JHS MPHOCTAHOBICHUS
ITOJIHOMOYHI.

WucTutyT mapnameHTckoro KoHTpoius Hax IIpe-
3UJIEHTOM TIpeTepIieNl HEKOTOphle M3MEHEHUs B T0-
cneaHue rojabl. B pesynsrare npunstus IlocraHos-
nenust Koncturynnonsnoro cyna Ne 7 ot 04.03.2016
rona I[lpe3uneHt cran m3buparbes rpaxkaaHaMu Ha
OCHOBE BCEOOILEr0, TAKHOT0, PSIMOTO IOJI0COBAHMS,
TOIJIa KaK paHee M30Upacs roIOCOBAaHUEM JIeTTyTa-
ToB B [lapnamenTe. B cBsA3U ¢ npousomeammumMu u3-
MEHEHHMSIMHM YPOBEHb OTBETCTBEHHOCTH lIpe3uienta
nepen [lapnamenTtom 3HauuTenbHO cHU3MICS. Kpo-
M€ TOTrO, HHCTUTYT KOHTPOJS B Hacrosiiee Tpedyer
COBEpIICHCTBOBAHMSA, IMOCKOJIBKY BBIIIEyKa3aHHbIE
nonioxkeHus crareit 81, 89 Konctutyuuu He pa3BUTHI
B OOBIYHBIX 3aKOHOJATENbHBIX akTaX. CyIIeCTBYIO-
Ui npoOen B 3aKOHOAATENLCTBE HE IO3BOJISIET B
MIOJTHOW MEpe peajn30BaTh HAa MPAKTUKE KOHTPOJIb-
ueie ¢pynknuu [lapnamenrta Hax [Ipesunentom.

o KonTpounk Hax [lpaBurenscrBoM PecniyOnnku
Mo noga.

CornacHo niyHKTy f) crarteu 66 Koncturymmu Pe-
cnyonuku Mongosa B monHomouns [lapnamenTa Bxo-
JIUT OCYIIECTBICHUE KOHTPOJIA 3a UCIOTHUTEIBHON
BracTeto. ['maBa VII Konctutynmu perynupyer oTHO-
menus [Tapaamenta ¢ [IpaBuTensCTBOM U Ipeycma-
TpHBAET, 4To I [paBUTENBCTBO HECET OTBETCTBEHHOCTh
nepen [lapnamenrom, u npenocrasiset [lapaamenty,
€ro KOMUCCHSM H JIeITyTaTaM HeoOXoauMyro nHpop-
MalHo U JOKYMEHTHI. [IpaBUTENbCTBO U Kax bl
wieH [IpaBuTenscTBa 00s3aHBI JaBaTh OTBETHI HA




BOMPOCHI U 3aIpockl AemyTaros. [lapmameHT MoxeT
MPUHATH PE3OJIIOLNIO, OTPAKAIOILYIO €0 MO3ULIUIO
0 MpeIMETY 3ampoca.

OpHako MpaKkTHKa MOKa3bIBAET, YTO BOMPOCHI U 3a-
MIPOCHI ACTYTaTOB, KAK UHCTPYMEHTBI ApJIaMEHTCKO-
'O KOHTPOJIS, PUCKYIOT OKa3aThesi Hed(p(heKTHBHBIMH,
Tak Kak [IpaBUTENHCTBO MOXKET MPEACTABUTH JTHOO
(opmaibHbIe, TMO0 HEMONHBIE OTBETHI. Pe3omronnn
HCIIOJIb3YIOTCSl ONIIO3ULIMEN B KAYECTBE MHCTPYMEHTA
JIaBJICHUS Ha BJIACTh, MHOTA CTPOTO B OJMUTHYECKUX
nensix. B pesynbrare, oHU MO0 ONOKHPYIOTCS Tap-
JIAMEHTCKHUM OOJIBIIIMHCTBOM U HE pACCMaTPHUBAIOTCS
[TapnamenTom, TMOO paccMaTpUBarOTCSl, HO OTKIIOHSI-
totcst [TapnameHnTom.

Tax xak IlpaBuTeNnbCTBO B CBOEH EATEIBHOCTH
orunthiBaeTcs nepexn Ilapaamentom, Konctutynus
npeaycMoTpesia HHCTPYMEHT BbIpa)KeHUsl HEJI0Be-
pus. [TapnameHT 1o npenjiokeHn o He MEHee OHOM
YETBEPTHU NIEIYTATOB MOXET BBIPA3UTh HEIOBEpPUE
[TpaBuTENHLCTBY OONBIIMHCTBOM FOJIOCOB ACTYTATOB.
[Ipennoxkenue o BbIpaKEHUHU HEOBEPUS PACCMATPU-
BAeTCs MO MPOUIECTBUM 3-X JHEH CO JHS BHECEHHS
B [TapnameHr.

Taxoke Koncrurymus Pecrybnukun Momnmosa co-
JIEP’KUT YETKUE TIOIOKEHUS O MPOLEeype IPUHATHUSL
Ha ce0s OoTBeTCTBEeHHOCTH [IpaBHTEnnCTBOM mepen
[Mapnamentom (ct. 106-1). CorntacHo €€ MoaoKeHUsIM,
[IpaBuTENBHCTBO BIIpaBe MPUHSATH HA Ce0sl OTBETCTBEH-
HocTh nepen IlapaameHToM 3a mporpaMmy, 3asiBie-
HUEe OOLIEeNOJUTUYECKOT0 XapaKTepa WM MPOEKT
3akoHa. IIpaBUTENBCTBO yXOAHUT B OTCTABKY, €CIIH
MIPEUIOKEHNE O BHIPAKEHUH HEJIOBEPHs, BHECEHHOE
B TPEXHEBHBIN CPOK C MOMEHTA ITPEACTABIICHUS IIPO-
rpaMMBl, 3as1BJICHHSI OOLICTIOTUTHIECKOTO XapaKTepa
WIM TPOEKTa 3aKOHa, MPUHSATO B COOTBETCTBHUU CO
cratbeit 106. Ecnu [IpaBuTenbCTBO HE YXOIUT B OT-
CTaBKY, MPE/ICTABICHHBIN MPOEKT 3aKOHA CUUTACTCS
MIPUHATHIM, a POTpaMMa WJIM 3asBJICHHE OOIIEerno-
JUTUYECKOTO Xapakrepa, odszarenbHbiMu ai1st [pa-
BUTEJHCTBA.
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Takum 0Opaszom, mporeaypa NPUHATHS Ha ceds
oTBeTcTBeHHOCTH [IpaBurensctBoM nepex [lapna-
MEHTOM SIBJISIETCS OCOOEHHOCTBIO 3aKOHOATEIBHOM
MPOIEAYPHI, COTIACHO KOTOPOW MPOEKT 3aKOHA
OoJIbIIIe HE MTPOXOANT 3aKOHOATEIBHYIO MIPOLIEAYPY,
npexycMoTpeHnyro Permamentom [lapmamenta, o
MTOJIBEPTAETCSI CTPOTO MOJIUTHIECKUM Aedaram, B pe-
3yabTate KoTophix [IpaBUTENLCTBO INOO COXpaHsIeT-
cs1, MO0 YXOIUT B OTCTABKY ITyTEM OT3bIBA JOBEPHS,
npenocrasineHHoro [lapmamentom. [Iponenypa npu-
HSTHSI Ha ce0sT OTBETCTBEHHOCTH HpaBI/ITeHBCTBOM
0 KaKOMY-JTHOO 3aKOHOIPOEKTY, KaK yIpOIIeHHAas
(hopma 3aKOHOTBOPUYECTBA, 00YCIOBICHA CPOYHOCTHIO
Mep, COAEPIKAITUXCS B 3aKOHE, TI0 KoTopomy IIpaBn-
TEJBCTBO OepeT Ha ce0sl OTBETCTBEHHOCTh, HEOOXOIH-
MOCTBIO IIPUHATHS DTUX MEP B OKCTPEHHOM ITOPSIKE,
BaXHOCTBIO perynupyemMoi cepbl 1 He0OXOIUMO-
CTBIO HE3AMCUINTCIIbHOTO IIPUMCHCHU S JAHHOTO 3a-
KoHa. B TO ke BpeMs, mporeaypa MpuHITHS Ha ce0st
OTBETCTBEHHOCTH [IpaBUTEIHCTBOM HE UCKITIOUACT U
HE MOXET HCIOIB30BATHCS IS NCKITIOUEHUS Tapia-
MEHTCKOTO KOHTPOJISI TOCPEICTBOM HHHUIIUUPOBAHUS
MPOLIENYPHI BBIPAKEHUS HEOBEPHS.

e KOHTpOIIb HAJI OpraHaMHu IyOITHYHOTO U MECT-
HOTI'O YyIIpaBJIICHUA

[TapmameHTCKHI KOHTPOJTH Ha/T OpTraHAMH ITyOJTHY-
HOTO YIPaBJICHHS TPECIeAyeT eI HOPMaIbHOTO
(YHKIMOHMPOBAHUS MYOIUYHBIX OPTaHOB, TOYHOTO
Y €IMHOOOPa3HOTO MPUMEHEHHS 3aKOHOAATEIIbCTB,
MpeCceUeHHUs 310y OTPEOICHUH BIACThIO CO CTOPOHBI
JOJDKHOCTHBIX JIUII, COONIONEHHS TpaB U CBOOOT
YEJIOBEKA.

B coorBerctBuM co crarbamu 104, 105 Kon-
CTUTYIUH, TPUCYTCTBUE uieHOB [IpaBuTenbcTBa
Ha 3acenmanusx [lapimamenTa o0si3aTeNIbHO B Ciiydae
BO3HHKHOBEHUS TakOW HEOOXommMmocTH. UineHamu
HpaBI/ITeHbCTBa ABJIAIOTCA MUHHUCTPbI, KOTOPLIC
MpeACTaBIAIOT [IpaBUTEIBCTBO U OJHOBPEMEHHO
SIBJISIFOTCSL PYKOBOJIMTEIISIMA OPTaHOB MyOJIHMYHOTO
npasnenwst. [Ipencrasurenu [IpaBuTenscTBa 00s13aHEI
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JlaBaTh OTBETHI HAa BOIIPOCHI U 3aMPOCHI JEMyTATOB.
Otuer rrepen [lapaamenTOM BeTymaeT ogHON U3 hopm
koHTpoJisi. HanGonee vacro [IpaBurenbcTBO OTYH-
TBIBACTCSI IO MOBOMY HCIIOIL30BAHUS OIOMKETHBIX
cpencts. Bmecre ¢ Tem, [TapnameHT He OCyIIeCTBISIET
MPSIMOM KOHTPOJIb HaJl MMyOIMYHBIMU (PUHAHCAMHU, B
€0 pacHopsKEHUHU €CTh CIEUUATU3UPOBAHHBIN Op-
raH - Cuernas [lanata. B cooTBeTCTBUU €O cTaTheit
133 Konctutynuu, Caernas Ilamara ocymecTBisieT
KOHTPOJIb 32 IOPSAKOM (POPMUPOBAHUS, YIIPABICHUS
Y UCTIOJIb30BaHHMS ITyOJIMYHBIX (DUHAHCOBBIX CPEJICTB.
CueTHas manara o0si3aHa €XKETOAHO IPEICTaBISATh
[Mapnamenty nokian 00 ynpaBieHHU TyOITHYHBIMH
(hMHAHCOBBIMH CPEJCTBAMH U MIX MCIIOIb30BAHHUH.

Uto kacaercs [lapmaMeHTCKOro KOHTPOJS Hall
JIEATEITFHOCTHIO OPTaHOB MECTHOTO YITPABJICHUS, OH
OCYIIECTBIACTCS uepe3 KOHTpoub [IpaBuTenncTBa
U OPTaHOB LIEHTPAIBHOTO MyOIMYHOTO YIIPABICHUS
COIJIACHO 3aKOHY O MECTHOM ITyOJTMYHOM YIIPAaBJICHUU
Ne 436 ot 28 nexabps 2006 roza.

Taxmm 06pa3om, aHaIM3 MEXaHU3MOB ITapJIaMEHT-
ckoro KoHuTpost Hax [Ipesunentom, [IpaButenscTBoMm,
opraHamMy IMyOJIHMYHOTO U MECTHOTO YIpPaBICHUS
MOKa3bIBAET, YTO B HesioM [lapnaMeHT siBusieTcs
3((HEeKTUBHBIM CYOBEKTOM 3allUThl OCHOB KOHCTH-
TYLIMOHHOT'O CTPOSI.

Bwmecre ¢ Tem, [TapnameHT HEpeIKO CTAHOBUTHCS
IIEHTPOM JIECTAOMIN3AINH TTOJTUTUICCKON U TIPaBO-
BOH OOCTaHOBKHM B TOCymapcTBe. B cBs3u ¢ 3THM,
HEOOXOIMMO COBEPIICHCTBOBATH 3aKOHOATECIBHYIO
0a3y U co3aBaTh MHCTPYMEHTAPHH TS O0Jiee yCTon-
4yuBOU JearesnbHoCcTH [lapiamenTa.

IIpezudenm

CuCcTeMHBIN aHATU3 KOHCTUTYILIMOHHBIX TIOJTHOMO-
yuii [Tpe3unenrta PecyOmuku MosioBa CBUIETEIb-
CTBYeT O HEOOIBIIOM MOTEHIHANIEC TIaBBI TOCyaap-
CTBa B CHUCTEME 3aIIUTHl OCHOB KOHCTUTYIIMOHHOTO
CTPOSL.

B cootBercTBUM ¢ yacthto (2) crarbu 77 Koncrury-
rmu [Ipe3uienT mpu3HaeTcsi rapaHTOM CyBEpPEHUTETA,
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HAIMOHAIBHON HE3aBUCUMOCTH, €IUHCTBA U TEPPUTO-
PpHATLHOM TETI0CTHOCTH cTpaHbl. ComeprkaHue TaHHON
HOPMBI PAacKpPBIBAET MEPBYH OCHOBHYIO (DYHKIIHIO
JIaBbI TOCYIapCTBRA, peaTU3yeMyT0 IBYMs CIIOCOOaMU:
BO-TIEPBBIX, B KAUECTBE MPEACTABUTENSI FOCYAapCTBA
[Ipe3uaeHt ocymecTBISIET MePErOBOPHI HA MEKIyHA-
poaHoM ypoBHe, noanuceiBaeT [laktel, KonBenuuu,
Hexmaparmu, MeMopaHayMbl, O IPEAOTBPAIICHUH Ha-
PYLICHUS CYBEPEHUTETA, HE3ABUCUMOCTH, HALMOHAJIb-
HOU 0€30ITaCHOCTH U TEPPUTOPHAITLHOM IIEIOCTHOCTH
TOCY/apCTBa; BO-BTOPBIX, [Ipe3uneHT sBsieTcs ras-
HOKOMaH/1yIOIIUM BOOPYKEHHBIMU cHjIaMU MOJIOBBI,
HO HE OCYIIECTBIISIET HEMTOCPEACTBEHHOE YIIPABICHHE
BOOpPYKeHHbIMHU critaMu. OH MPUHUMAeT KOMaH/I0Ba-
HUE BOOPY>KCHHBIMU CUJIAMH JIUIIb B YCIIOBUSX YTPO3BI
HaIMOHAJIHLHOM 6€30MacHOCTH.

[lepeuncaenHple TOJHOMOUYMS SIBHO HELOCTA-
TOYHBI JiJIs1 (P (HEKTUBHOM 3aIMTHl OCHOB KOHCTHU-
TYIIHOHHOTO CTPOs. 3aKOHOAATEIHCTBO OOJBITNH-
CTBa CTpPaH MpeaycMaTpuBaeT OoJiee JIeliCTBEeHHbBIS
MEXaHWU3MBI 3aITUTEI. THTTHYHON (HhOPMOH SIBISETCS
oTnararenabHoe BeTo. Beto —3T0 HayuyHas kaTeropusl,
KOTOpast HCTIOIB3yETCs OYCHB peaiko B KoHcTuTymm.
[To muenuto I1. MaHIOK, BETO 3TO MPaBO [IaBbI IO-
CyJapCTBa HE COMIAIIATHCS C 3aKOHOM, MPUHSITHIM
[TapiameHTOM, KOTOPBIN €Ille He BCTYIUJ B 3aKOH-
Hyto cuiy [13].

B cootBercTBum ¢ yacTsio (2) crateu 93 Koncrtu-
Tyuuu, [Ipe3uieHT BOpase, €ciiu y HEro €CcTh 3aMe-
YaHUS 110 3aKOHY, HE MTO3JHEE YEM B IBYXHEICTbHBIIHI
CpOK HampaBuTh ero IlapaamenTy ais nepecMoTpa.
Ecnu [TapnameHT mporoiocyer 3a mpeskHee pelieHue,
[Ipe3uneHT OCyIEeCTBISET NPOMYJIbralii0 3aKOHA.
C Hay4yHOU TOYKM 3pEHUs JaHHbIC TOJTHOMOYHUS pac-
KPBIBAIOT COMIEP’KAHNE TaK HA3BIBAEMOTO «OOBITHOTO
BETO», KOTOPOE MPEOI0JIEBACTCS YEpe3 KOJUUECTBO
TOJIOCOB JICMTyTaToOB, OTJAHHBIX 32 MPUHATHE MIEPBO-
Ha4yaJIbHOT'O 3aKOHA.

Ilo namemy mHenuro, posbs IIpesunenra Pecmy-
Oomukyn MommoBa B MEXaHWU3ME 3allUThl OCHOB KOH-



CTUTYLIMOHHOTO CTPOSI JIOJKHA OBITH O0J1ee BECOMOM.
Ji1st 5TOTO0 HEOOXOANMO «YCHIIEHHOE BETO», KOTOPOE
O3HauaeT, 4to eciau lIpe3suneHT He MOANUCHIBACT
npuHATHIN [TapiamMeHTOM 3aK0H, OH BO3BpAIlAETCs B
[lapmamenT, 1 Tam, 15t TOTO YTOOBI PEOIONETH BETO,
TpeOyeTcst IOBTOPHOE NPUHSTHE 3aKOHA KBaTH(HUIIN-
POBaHHBIM OOINBIIMHCTBOM TOJIOCOB JiemyTaroB (2/3
i 3/4). CoOparb Takoe KOJIMYECTBO TOJIOCOB CIIOXK-
HO, TIOATOMY TIPEOJI0NIETh YCHIICHHOE BETO HEJIETKO.

HemanoBaxxHoe 3HaueHuWe B Ipolecce MpuMe-
HEHUSI BETO UMEET MOoBeJeHYeCcKui acnekt Ilpe3u-
neHTa. OH He BIpaBe 3J10yMOTPeOIsITh TPaBOM BETO,
a B cilydae Bo3Bpara 3akoHa B [lapmameHT noikeH
MOTHBHPOBATh CBOM 3aMedaHUs U c(HOpMyITHPOBATH
KOHKPETHBIE TPEUIOKECHUS 110 €r0 YAYUIICHHIO.

Opeanvl nyOIUUHO20 U MECMHO20 YNPAGIEHUS.

Brigenenrne opraHoB MyOIMYHOTO W MECTHOTO
YIpaBJIeHUd B KaueCTBE CyOBEKTOB 3aIUThl OCHOB
KOHCTUTYIITMOHHOTO CTPOsI 0OYCJIIOBIEHO KOHCTHUTY-
IMOHHBIMM HOpMaMu ctatbel 107, 109 Koncruty-
uuu, 3akperuieHHbMU B [TaBe VIII Koncturyuuu
Pecmy6mmku MosoBa. B coorBercTBum ¢ 9acthio (1)
crateu 107 KoHCTUTYIMU TICHTPATBEHBIMHU OTpace-
BBEIMH OpTaHaMU SIBIIIIOTCS MUHHCTEpcTBa. Cormac-
Ho vactu (1) crarbu 109 KoHcTuTyiuu myOonuaHoe
yIpaBJeHHE B aIMUHUCTPATHBHO-TEPPUTOPHATBHBIX
CIMHHLAX OCHOBBIBACTCS Ha NMPHHLUIIAX MECTHON
aBTOHOMHUH, JEIeHTPAIN3aluNd  OOIIEeCTBEHHBIX
CITy’0, BRIOOPHOCTH BIIACTE€W MECTHOTO ITyOIHMYHO-
TO YHpaBJICHUSI U KOHCYJIBTAIMN C TPayKJAaHAMH TIO
BaXHEHUIITIM BOIIPOCAM MECTHOTO 3HAYCHUSI.

B Hacrosmiee BpeMsl 3alllUTa OCHOB KOHCTHUTY-
IIMOHHOTO CTPOSI OpraHaM¥ MyOINYHOTO W MECTHO-
r0 YNpaBJCHUS OCYIICCTBISCTCS IyTeM H3IaHHs
HOPMAaTHBHBIX aKTOB, BBITIONHEHHS KOHCTHUTYIHMH
Y 3aKOHOB, 00€CIIEYCeHHUs TIPaB U CBOOO]] YEIOBEKa.
Ho na mpaxTuke n1edTenbHOCTh 3TUX OpPraHoOB 3ada-
CTYIO CBsI3aHA C MPEHEOPEIKNUTENBHBIM OTHOIIIEHHEM
K TpeOOBaHUSIM JACHCTBYIOLIETO 3aKOHOJATENIbCTBA,
YTO SIBJISIETCS] HEOYCTHMBIM.
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Cyoebuvle opeamnvl, opeanvl npoxypamypwl, Ha-
POOHDLI A08OKAM

CyneOHble OpraHbl MIPAIOT Ba)KHYIO POJIb B 3a-
IIUTE€ OCHOB KOHCTHUTYIIMOHHOTO cTpos. Ilpm pas-
PELICHUN KOHKPETHOTO JeJla 3a4acTyl0 BO3HUKAIOT
MIPOTHUBOPEYHUS MEXIY 3aKOHOAATENbHBIMUA aKTaMHu
u Koncrurynuu. Mexnay tem, HopMmbl KoHcTuTymmu
HMMEIOT MPsSIMOE JIENCTBHE, B CBSI3U C YEM CY/IBI B IIEp-
BYIO OYepenb JOJKHBI CTPOTO PYKOBOICTBOBATHCS
KOHCTHTYLMOHHBIMH MTPEANUCAHUSIMU.

Oprassl IPOKypaTypsl TAKKE YIaCTBYIOT ITPABO-
BOW 3alllUTe OCHOB KOHCTHTYIIMOHHOTO CTpPOs, HC-
MOJIB3Ysl MOJTHOMOYHS, TPEyCMOTPEHHBIE CTaTheit
124 KoHcTHTYIMH: TpeNCcTaBiseT o0IIe WHTEPECh
o0IIecTBa, 3allMIIAeT NPaBOMOPSIOK, a TaKkkKe Tpa-
Ba ¥ CBOOOJIBI TpaXkJaH, PyKOBOAUT YTOJIOBHBIM IIpe-
CIICIOBAHUEM U OCYIIECCTBIISIET €ro, MpelCTaBIseT
B COOTBETCTBHMHU C 3aKOHOM OOBHHEHHE B CyNEOHBIX
WHCTaHIWSIX. KOHCTUTYIIHS HE OTHOCHT TIPOKYPATYyPy
K 4iciIy CyObeKTOB IPaBOBOH 3alUThl 3aKOHOB. Of1-
Hako B ommnuue oT Koncrurynmn 3akoH PecrryOmmku
Monnosa Ne 3 ot 25.02.2016 rona «O Ilpokyparype»
MIPEAyCMaTpPUBACT, YTO MPOKypaTrypa OCYILIECTBIISIET,
B TOM YHCJI€ KOHTPOJIb 32 COOTFOICHUEM 3aKOHOB.

3ammTa IpaB 1 cBOOOJ YeIoBeKa U rpa)/JIaHuHa
SIBIISICTCSI HEOThEMJIEMOM 00s13aHHOCTRI0 HapomHoro
anBokara. B coorBercTBum ¢ 3akoHom PecmyOnuku
MommoBa Ne 52 ot 03.04.2014 roma «O HapogHOM
a/IBOKare», HApOAHbIM aJBOKaT CIIOCOOCTBYET BOC-
CTaHOBJIEHHUIO HAPYIIEHHBIX IpaB, COBEPIIECHCTBO-
BaHWIO 3aKOHONATENhCTBA O MpaBax M CBOOOMAx
YeJIOBEKa U MPHUBEACHUIO €r0 B COOTBETCTBHE C 00-
HIeTPU3HAHHBIMU IPUHITUTIAME ¥ HOPMaMHU MEXIY-
HapoaHoro npasa. Onnako B PecnyOonuku Mosnosa
MpaBa 1 CBOOO/IBI YEIOBEKa 3a9acTyI0 HOCAT JeKIa-
PATUBHBIA XapakTep, a MEXaHW3Mbl 3allUTHl MpaB
YenoBeKa MajgodEeKTHBHBI.

Koncmumyyuonnwiii cyo

[lo mpu3HaHMIO TONABISIOUIETO OOJBLIMHCTBA
nccnenoparened KOHCTUTYLIMOHHBIN Cyn  sIBIsIET-
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csi HamOonee BaXHBIM U 3(PPEKTUBHBIM OpraHoM
B MEXaHHM3ME 3alIUTbl OCHOB KOHCTUTYLIMOHHOTO
ctposi. OH eAMHCTBEHHBIN CHeNHaIU3UPOBaHHBIN
OpraH KOHCTHUTYIIHOHHOW FOPUCIUKITNH, HE3aBUCUM
Y HE OTHOCHUTCS HU K OJIHOW BeTBHU Biactw [14]. B
001acTu 3aluThl OCHOB KOHCTUTYLIMOHHOTO CTpPOS
HaJleJIeH IUPOKUMH MOJTHOMOYMSIMHU, K KOTOPHIM B
MIEPBYIO OYEpEb, OTHOCUTCS KOHTPOJb 32 COOTBET-
CTBHEM 3aKOHOZATENbHBIX akToB KoHCTHTYLIMH.

e KOHTpOIb 3a COOTBETCTBHEM 3aKOHOB KoH-
CTUTYIIUH.

JloKTprHA KOHCTHTYLIMOHHOIO IIpaBa 3HAET He-
CKOJIEKO (popM KOHTPOJISI KOHCTUTYLHOHHOCTH 3a-
KOHOB. B 3aBUCMMOCTM OT CTajuM, Ha KOTOPOM
OCYIIECTBISAETCS KOHTPOJIb JIEIUTCS Ha JiBa BUJA:
MIPEIBaPUTENBHBIN KOHTPOJIb, TO €CTh JI0 PUHATHS
3aKOHOB, U MTOCIIEIYIOIINH KOHTPOJIb - HAJ yXKe AeH-
CTBYIOLIUMH 3aKOHAMH.

C moMeHTa co3nanusi KOHCTUTYLIMOHHOTO cyaa
Pecny6nuku MonoBa cuuTanoch, YTO OH YIOJIHO-
MOYEH OCYLIECTBIISATH TOJIBKO MOCIEIYIOIHUI KOH-
Tpoib. OgHako B moctaHoBiaeHuH Ne 9 ot 14 depa-
151 2014 rona KoHCTUTYIIMOHHBIH Cy/I 1all TOJTKOBA-
Hue myHKTy a) yactu (1) crarbu 135 Koncruryuu
U YCTaHOBWJI, YTO KOHCTHUTYIMOHHBIH KOHTpPOJb,
pacnpocTpaHsIeTCs U Ha 3aKOHBI, TpuHsTHIE [lapna-
MEHTOM /10 BCTYIUUIEHHUS B 3aKOHHYIO CUIY, (T.€. 10
omyoiukoBanust B «Monitorul Oficial al Republicii
Moldovay). Taxxe KoHCTUTYIMOHHBIN cym 00-
parun BHUMaHue [lapiameHTa Ha HEOOXOAUMOCTD
CO3/aHUSl MEXaHM3Ma, OOECIECYMBAIOILEIO IPaBO
cyObekToB Ha oOpameHne B KOHCTUTYUMOHHBIN
CyZl ¢ ’kajo0o0i O He KOHCTUTYLIMOHHOCTH 3aKOHA
JI0 BCTYIJICHHUS B IOPUAWYECKYIO cuiny. Takum 00-
pazoM, MOMEHT IPUHSATHS BbIIIIEyKa3aHHOTO 1TOCTa-
HOBJIeHUsI KOHCTUTYLIMOHHOTO Cyna MOXKHO CUH-
TaTh OTIPABHOW TOYKOW CYyIIECTBOBAHMUS IPEABa-
PHUTEIBHOIO KOHCTUTYLIIMOHHOT'O KOHTPOJISI 3aKOHOB
B Mongose. ITo maenuto E. Arama, 0coOO€HHOCTBIO
MPEeBAPUTEIHHOTO KOHCTUTYLIHOHHOTO KOHTPOJS
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SBJIAETCS BMEIIaTeIbCTBO KOHCTUTYIIMOHHOTO cy/ia
B 3aKoHojaresbHble mnpouecchl [Tapmamenta. Kak
MpaBUJIO, KOHTPOJb SIBJISETCS CPEACTBOM 3aIUTHI
B PyKax MEHBIINHCTBA B MPOIECCE TMOTUTHIECKUX
nebaroB ¢ OonpmmHCTBOM B IlapnamenTte mo mo-
BO/y cOOTBeTcTBUA 3akoHa Koncrturynuu. Inas-
HOHM OCOOEHHOCTBIO MPEABAPUTEIBLHOTO KOHTPOJIS
ABIISIETCSl a0CTPAKTHBINA XapakTep, OH BBIXOAUT 3a
paMKH CIIOPOB, BO3HUKAIOLIUX B IpOLiecce IPaBo-
npumeHeHus [15].

B ormmume oT mpenBapUTeIbHOTO KOHTPOJIS T10-
CJICAYIOIINI KOHTPOJb MOSBUIICS OIHOBPEMEHHO €
coznanneM Koncrurynmonnoro cyna PecmyOmuku
MosnyioBa. Ananmu3 crateu 135 KoncTuTyruu mo-
3BOJISICT BBISIBUTH OOBEKTHI MOCIEAYIOIIET0 KOHCTH-
TYIMOHHOTO KOHTpoust: Cper HUX HE TOJNBKO 3aK0-
HBI, HO M CJICIYIOLIME IPAaBOBbIC AKTHI: a) PEILICHUS
[Tapnamenra; 0) yxassl [Ipesnnenra; B) mpaBuTeIb-
CTBEHHBIE OPJOHAHCHI U IIOCTAHOBIICHUS; ) MEXKLY-
HapOJIHBIE JIOTOBOPHI.

e KoHTpousb 3a cooTBeTCTBUEM perieHuid Tlap-
namenTa KoHCTUTYMH.

[TapmaMeHT mpencTaBIsieT UHTEPECHl OONBIINH-
CTBa HACEJICHUS CTPaHbl, B CBS3U C 4YeM IPOBEPKa
KOHCTUTYLIMOHHOCTH TocTaHoBieHui Ilapnamenra
nMeeT ocoboe 3HadeHwe. llocTanosnenue Ilapma-
MEHTa 3TO NPUBHUIIETUPOBAHHBI HCTOYHHUK Mapia-
MEHTCKOTO TIpaBa, YyCTAHABIMBAET BHYTPEHHIOIO
opranuzanuio u QyHkuuonuposanue llapaamenta,
peryaupyeT npoueaypbl OCBOOOKICHHS OT JOJIKHO-
CTH JCTyTaTOB U NPUHSTHS 3aKOHOB U T.1.

[loctanoBnenus IlapaameHTa UMEIOT MEHBIIYIO
IOPUIMUECKYIO CUILY, YeM 3aKOoH. BMmecte ¢ Tem, mo-
CTaHOBJIEHUSI IPUHUMAIOTCS OOJIBIIMHCTBOM I'OJIOCOB
JIEMyTaTOB, KaK U OpAMHApHBIE 3aKOHBI. KOHTpOIH
KOHCTUTYLIMOHHOCTH NocTaHoBieHuil Ilapnamenra
OCYIECTBIISIETCS] HA OCHOBAHUH 3aIIPOCOB CyOBEKTOB,
oOnaaromux MmpaBoM Ha oOpamienne B KoHcTHTy-
OUOHHBIN cyd. /10 KOHCTUTYLIMOHHOW PedOpMBI OT
5 mtong 2000 roma nmocranosnenus [lapmamenrta He




MOABEPraJICh KOHCTUTYLIMOHHOMY KOHTpoJto. [Tocne
Hee 00BEKTOM MPOBEPKH CTAJH BCE TIOCTAHOBIICHUS
[Tapnamenra.

e Konrponb 3a coorBercTBHEeM KOHCTHTYITMH
ykasoB IlpesnneHrTa.

Koncturyuus Pecybnuku MonjgoBa rpeaocTas-
nset [lpesnnenty psa MOMHOMOYMH Kak B 00iacTu
BHYTPEHHEH, TaK U BO BHEILIHEW NoIUTHUKE. /{7151 pea-
nu3anuyd nojHomounid IIpe3uyieHT u3naer ykasbl,
KOTOpPbIE SIBISIFOTCSL BJIACTHO-PACIIOPSIAUTEIbHBIMU
aktamu. KOHCTUTYIIMOHHOMY KOHTPOJIIO IOJJIe-
JKaT TOJIKO TE€ YKa3bl, KOTOPbIE UMEIOT HOPMAaTUB-
HBIH XapakTep (T.e. omyOJarKoBaHHBIE B «Monitorul
Oficialal al Republicii Moldovay). K ykazam HOpMa-
TUBHOIO XapaKTepa OTHOCATCS YKa3bl O BBEICHUU
YPE3BBIYAMHOTO TMOJIOKEHHSI, 00 OOBSIBICHUU BOW-
HBI, O TIOJTHOW WJIM YaCTUYHON MOOWIM3AIUK U JIp.
OHu u3narotrcs Bo ucnonnenue Koncrtutynuu u 3a-
KOHOB. K unciy yka3oB HEHOPMAaTUBHOIO XapakTepa
OTHOCSITCS YKa3bl O IPUCBOCHUU BOMHCKOTO 3BAHMUSI,
[IPEIOCTABIEHUS IPAXAAHCTBA, [IOMWIOBAHUS U AP.

e KoHTponb 3a coorBerctBreM KoHCTUTYIMH
peleHni ¥ nocraHoBiaeHui [IpaBUTENbCTRA.

Crarpst 102 Konctutyuuu miacut, uro IlpaBu-
TEIBCTBO MPUHUMAECT MOCTAHOBICHUS (IJIST Opra-
HU3AIMH UCTIOTHEHUS 3aKOHOB), OPJIOHAHCHI (aKThI
C OOBIYHOM IOPUIUYECKON CHJION), PacHOpsDKCHHS
(mst opraHu3any BHyTpeHHEH aearensHocTH [Ipa-
BUTENBCTBA), U3 KOTOPBIX TOJBKO TEPBHIC /[BA aKTa
MOMIKAT KOHCTHTYIIMOHHOMY KOHTpoito. Kak u B
ciayyae ¢ ykazamu Ilpe3nneHTa, mpoBepKke KOHCTH-
TYIIUOHHOCTH MOJJICKAT JUIIb T€ TOCTAHOBICHUS U
OpPJIOHAHCHI, KOTOPBIE COIEPKAT MPABOBBIE HOPMBI.
Bo ucnonuenne Konctutyuuu u 3akoHoB IlpaBu-
TEJIHCTBO BBHIHOCHUT CJIEAYIONIME MOCTAHOBIECHUSA: O
peanu3anuy rocyIapcTBEHHOTO OrOKeTa, IpaBa Ha
3aKOHOJ/IATENIbHYK) WHUIUATUBY, 00 YTBEPXKICHUU
MIPOCKTOB 3aKOHOB, 00 00ECIIeUeHNH OC30TaCHOCTH
rocygapcTsa 4 Ap. B cBoio ouepenb, OpIOHAHCHI
MIPUHUMAIOTCS B COOTBETCTBHH CO CICIIHAIHHBIM
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3aKOHOM B LIEJISIX peasln3alliu IpOrpaMMBbl 1eATeNb-
Hoctu IlpaButenscTBa. OpHOHAHCHI SBISIFOTCS HOP-
MaTUBHBIMHU aKTaMHM, 00IaJarolMMH IOPUANYECKOM
CUJION OpJAMHAPHOIO 3aKoHa. [IeHCTBYIOT B omnpene-
JICHHBIW NEPHOJ BPEMEHHU U 00JIACTAX, OTIINYAIOTCS
OT OPraHWYeCcKHX 3aKOHOB CIielM(UKON mpeamera
[IPaBOBOI'O PETYJINPOBAHUS.

B Koncrutynum 3akperuieHo npaso IIpesunen-
Ta NPUOCTAHABIMBATh ICHCTBHE IPABOBHIX AKTOB
[IpaBuTENBHCTBA MOJHOCTBHIO WM B YacTH B Cllydae
HX TPOTHBOPEUMsI 3aKOHOJIATEILCTBY (IIYHKT 1) cTa-
Tbs 88). JleiicTBrEe MPUOCTAHABINBALCTCS 10 MIPHUHS-
THSI OKOHYATEeNbHOTO pelieHns KoHCTUTYIIMOHHBIM
cynoM. Bmecte ¢ TeM, HEOOXOIUMO NOMHHUTb, UTO
MIPOBEPKE MOIBEPTaOTCS TOIBKO T€ TOCTAHOBIEHUS
Y OpJIOHAHCHI, KOTOPBIE HOCAT HOPMAaTHBHBIIN Xapak-
Tep, a He Bee pemteHus [IpaBurtenscTaa.

e KoHTposb 3a coorBercTBUEM KOHCTHUTYLHHU
MEXXYHaPOIHBIX IOTOBOPOB.

KoncTtuTynium MHOTMX cTpaH MMpa yCTaHaBIIH-
BAIOT, YTO MEXIYHapOIHbIC JOTOBOPHI SIBISIOTCS
Y4acThI0 HALIMOHAJIBHOTO MIpaBa, a X HOPMBI UMEIOT
MIPUOPUTET HaJl BHYTPUTOCYAAPCTBEHHBIMHU 3aKOHA-
Mmu. Takue nonoxenus 3akperisier 1 Koncrurynus
PecryOnuku MosnioBa, KoTopasi yCTaHaBIIMBAET, YTO
[IPY HAJUYUU HECOOTBETCTBUM MEXIY HaKTaMU U
JIOrOBOpPaMHU 00 OCHOBHBIX IIpaBax 4eloBeKa, OAHOM
W3 CTOPOH KOTOPBIX siBIsieTcst PecnyOnuka Momjio-
Ba, U BHYTPEHHUMH 3aKOHAMH, HPUOPHUTET HMEIOT
MeXIyHapoJHbIe HOPMBI (yHKT (2) crathu 4). Bo-
[IPOC KOHCTUTYLIMOHHOTO KOHTPOJISI HaJ MEXIyHa-
POAHBIMH JIOTOBOPaMH JOCTATOYHO CHEHU(UYCH.
o cux mop HENnoHATHO, KaKOW BUJ KOHTPOJIS 10J-
KEH OCYLIECTBIISATHCS: MPEABAPUTENBHBIA WIN TIO-
CIIETYFOTITHI ?

B PecnyOnuke MonaoBa MeXayHapOIHBIE JO-
TOBOPBI (POPMHUPYIOT OOBEKT MOCIEAYIOMIEr0 KOH-
CTUTYLUMOHHOro KoHTpois. Opnako Koncturyums
00sI3bIBAET TOCYAApPCTBO COONIOAATH HEKOTOpBIE
oO0IIenpU3HaHHbBIE MEKITyHAPOIHO-TIPABOBBIE AKTHI
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JI0 TIPOXOKJICHHSI TIpOTielyphl parudukamnuu B [lap-
JnaMeHTe. B CBsI3M C 3TUM, BO3HHUKAIOT TPYIHOCTH
B OCYIICCTBICHUM BHEIIHETO KOHCTUTYLIHOHHOTO
KOHTPOJISI, TIOCKOJIbKY Takue (QyHKiuu KoHCTHUTY-
LUOHHOMY CyJy HE CBOMCTBEHHBI. /1Sl yCTpaHeHus
MPENATCTBUH HEOOXOAUMO pa3padoTarh MeXaHU3M
MPEIBAPUTENBHOTO KOHCTUTYLIMOHHOTO KOHTPOJIS
MEXIYHApPOIHBIX JOTOBOPOB O MOMEHTA HMILIE-
MCHTAIIMU B HAITMOHAJBHOE 3aKOHOAATCIIBCTBO.

[TapnaMeHT TakXe OCYIECTBRISET MPOBEPKY KOH-
CTUTYIIMOHHOCTH MEXKITyHapOIHBIX TOTOBOPOB, 3a-
kimodeHHbIX [IpesunenTom Pecrybnmkun Momnmosa.
Ecnu moroBop sBiIsieTCSt HEKOHCTUTYIIMOHHBIM, TO
ITapmamenT B mporecce patuuKauu MOXET TTPH-
HSATD JIBa PEILICHUS: IPUCTYIUTH K nepecMoTpy Kon-
CTUTYLIMM WJIM OTKa3aTbes OT parudukaiuu. [Tocie
paruduKanuu MeXTyHapOIHbIE IOTOBOPHI TPU3HA-
FOTCSI YACThHIO0 HAIMOHAIBHOTO TIpaBa.

HesarenpHocTh KOHCTUTYLIMOHHOTO cyfa mo 3a-
IIUTE OCHOB KOHCTUTYIITMOHHOTO CTPOS HE OTPaHUYH-
BaeTCs JINIG (PYHKIMSIMU TTPOBEPKH COOTBETCTBHUS
npaBoBbIX akTOB Koncturynuu. B coorBeTcTBUM CO
crateeit 135 Korcruryruu, KoHCTUTYITMOHHEIH Cyn
OCYIIECTBIISICT PSJI APYTUX QYHKIUH B 00NIACTH 3a-
IIUTHl OCHOB KOHCTHTYIIMOHHOTO CTPOS: BBICKA3bI-
BaeTCsl MO MpeIokeHus M o nepecmorpe KoHnctu-
TYIUY, TOATBEPKIAACT PE3yJbTaThl pPeCITyONHnKaH-
CKUX pedepeHyMOB, MOATBEPIKIAACT PE3yIbTaThl
BbIOOpOB [lapmamenTa u [lpesunenra PecmyOmuku
MojioBa, KOHCTaTUPyeT OOCTOSATENIbCTBA, OIPAaB-
IpiBatonie pocnyck IlapaamenTa, oTcTpaHeHue OT
nomkHocTH [Ipe3unenta PecrryOnmuku Moinosa wiu
BPEMEHHOE WCITOJIHEHNE €ro O0sM3aHHOCTEH, a Tak-
’K€ HEBO3MOXHOCTh ucnionHenus [Ipesunentom Pe-
ciryOuky MostoBa CBOUX 00sI3aHHOCTEH B TEUCHHE
Oonee uem 60 mHEH, paspernraeT HUCKIIOYUTEIHHBIC
ClIy4yau HE KOHCTUTYIIMOHHOCTH IMPABOBBIX aKTOB,
TpencTaBieHHbIe Bricieli cyneOHo# manaToi, mpu-
HUMAeT pEUICHUsl MO BOMpPOCaM, IMPEIMETOM KOTO-
PBIX SIBISIETCS KOHCTUTYITHOHHOCTD TTAPTHH.
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lToBops o gestenpHOCTH KOHCTUTYIIMOHHOTO
cyla Helb3sl 000UTH CTOPOHOM CyOBEKTOB, oOna-
JAloIUX TpaBoM Ha oOpamienne B KoHcTuTynu-
ounsblii cyn. CommacHo gactu (2) crareu 135 Kon-
ctutynind KOHCTUTYIHOHHBIN Cy/l OCYIIECTBISET
CBOIO JICATEIBHOCTh 110 HHHIIMATHBE CYOBEKTOB,
NpeayCMOTPEHHBIX 3aKOHOM 0 KOHCTUTYIIMOHHOM
cyae. OgHaKo cpequ cyObEKTOB OTCYTCTBYET HAPOJ]
Pecniybmukm MomngoBa, KOTOPBIN SIBISIETCS €IHH-
CTBEHHBIM HOCHUTEIIEM CYBEPEHUTETa U HCTOUYHHU-
KOM BiacTu. Hapos He yrmoTHOMOYeH 00OpaTUThLCS B
KoncTutynnoHnHslii cyn 3a 3a1iUTOH OCHOB KOHCTH-
TYHHUOHHOTO CTPOSI, YTO SIBISAETCS CYIIECTBEHHBIM
HEJOCTaTKOM B MOCTPOCHHH TPABOBOTO TOCYAap-
ctBa B PecniyOnuke MomnjoBa. B aToii cBsi3u, He-
00X0UMO NTOTIOJTHUTH 3aKOH 0 KOHCTUTYITMOHHOM
CyZie, BKJIIOYHB HAPOJ B MEpPEYCHb CYOBEKTOB, 00-
JIaJIaroIIMX MPaBoM Ha obOpanieHue B Koncturynu-
OHHBIN CyJI C Kall000# 0 MPOBEpPKE KOHCTUTYIIHOH-
HOCTHU MPABOBOTO aAKTA.

3) O0beKTHBI KOMIIOHEHT — 3TO OCHOBBI
KOHCTUTYLIMOHHOTO CTposi Pecrybnuku MoinoBa,
KOTOpPBIC MOMJIEKAT MPABOBOH 3aIUTE CYOBEKTaMHU
KOHCTUTYIIHOHHO-TIPABOBBIX OTHOIIECHUW. AHam3
Koncturynuu Pecnybnuku MongoBa mo3BosisieT
BBIJICTIUTH CJIEAYIONIHE OCHOBBI KOHCTUTYIIHOHHOTO
CTpOsL:

® TOJUTUYCCKHE, ITyOTUIHO—TIPABOBBIC M TYMa-
HUTApPHBIE OCHOBBI KOHCTUTYIIHOHHOTO CTPOSI (JIEMO-
KpaTu4deckasi, IIpaBoBas, pecryOauKaHcKas Gpopma
MIpaBIICHHS; PU3HAHKE YEIIOBEKa, €ro IpaB U CBOOOT
BBICIICH IICHHOCTHIO; IPUOPUTET HAPOTHOTO CyBEpe-
HUTETa HaJl TOCYIapCTBEHHBIM; TPUHITUII Pa3/IeIeHUs
BJIACTEH HA 3aKOHOMATENbHYIO, UCIIOIHUTEIBHYIO U
CyneOHYI0; TPU3HAHUE U TAPAHTUPOBAHUE MECTHOTO
CaMOyTIpaBJICHNUA);

e COIMaJbHBIE OCHOBBI KOHCTUTYIHOHHOTO
CTpos (COMMANTBHBIN XapaKTep TOCyIapCcTBa);

® DHKOHOMHUYECKHE OCHOBBI KOHCTUTYLIMOHHOTO
cTposi (TPUHIMITBI PHIHOYHON 3KOHOMHUKHU; CBOOOJI-



HOW KOHKYpEHIIMH; MHOT000pasusi opM coOCTBEH-
HOCTH);

® JIyXOBHO — HPAaBCTBEHHBIC U MJCHHBIC OCHO-
Bbl KOHCTUTYIIMOHHOTO CTpPOS (CBETCKUI Xapakrep
rOCyIapCTBEHHOCTH; TIPUHIIMITBI UEOI0THIECKOTO
1 TIOJIMTHYECKOTO MHOT000pasusi);

® [OpPUIUYECKHE OCHOBBI KOHCTUTYIHOHHOTO
ctposi (BepxoBeHcTBO Koncturynum PecnyOnuku
MornaoBa 1 3aKOHOB).

4) KoMMyHMKATHBHBIN KOMIIOHEHT — 3TO OT-
HOUICHHS, CBSI3H U (POPMBI B3AaUMOJICUCTBHSI, KOTOPBIC
CKJIQJIBIBAIOTCSI MEXKY CYOBEKTaMH B XOJI€ 3aI[UTHI
OCHOB KOHCTHTYLHOHHOTO cTposi. [Ipupoga mo-
CTPOCHUS OTHOIICHWH pa3zHooOpaszHa. OTHOIICHUS
BO3HHUKaIOT Meskay [lapnamentom u [IpaButenscTBom,
opraHamMu MyOJMYHOTO U MECTHOTO YIPaBJICHHS,
[Ipe3uneHToM 1 HapOJIOM U T.J. BaskHBIM 211€MEHTOM
KOMMYHHKATHBHOTO KOMIIOHEHTa SIBJISIFOTCSI HOPMBI
B3aumojielicTBUs. HopMbl B3auMoaeHCTBUS - 3TO
npexycMoTpenHbie KoHcTuTymei, 3akoHHBIMHU H O/
3aKOHHBIMHU aKTaMH TIPaBHJIa TIOBEICHUS CYOHEKTOB B
XOZI€ 3aIIUTHI OCHOB KOHCTUTYLIHOHHOTO CTPOSL.

C y4yeToM aHa/ju3a M3J10;KEHHOT0 MaTepuaJa
MOKHO C()OPMYJIHPOBATH CJIEAYIOIHE OCHOBHBIE
BBIBO/IBI:

e [IpaBoBas 3ammTa OCHOB KOHCTUTYITHOHHOTO
CTPOS - 3TO HOPMAaTUBHO 3aKpEIICHHAs, OCYILECT-
BJIsieMasi ¢ TIOMOIIBIO MTPABOBBIX CPECTB, JESATCIIhb-
HOCTB yIIPAaBOMOUYEHHBIX CYOBEKTOB I10 3aIIUTE OCHOB
KOHCTHTYLHOHHOTO CTPOSL.

e MexaHu3M MpPaBOBOM 3aIUThl OCHOB KOH-
CTUTYLIMOHHOTO CTPOSI - 9TO CIOKHAs, MHOTO(YHK-
[IMOHAJIbHAS CTPYKTYpa, COCTOSIIIAS U3 CIIEIYIOIINX
KOMIIOHEHTOB: HOPMaTUBHBIA, KOMMYHUKATHBHBIMH,
00BEKTHBIH, CyObEeKTHBIH.

e [IpaBoBoe rapaHTUPOBAaHHE OCHOB KOHCTH-
TYLMOHHOTO CTPOSI UIMEET CBOMCTBO 3alMTHI JIHIIb
B CTEIIEHH 00eCIeYeHNs HOPMAIBbHOW pean3aliuu
KOHCTHTYLMOHHBIX OCHOB. [IpaBoBas 3ammura xe
HarpaplieHa Ha OTpa)KEHUE MOCITaTelIbCTB U Hera-

THUBHBIX MPOSBJICHUH B OTHOLICHHUH OCHOB KOHCTH-
TYIIMOHHOTO CTPOS.

e Pojp Hapoaa B 3allUTe OCHOB KOHCTUTYIIH-
OHHOTO CTPOsS JOJDKHA OBITH Ooyiee 3HaUMMOM. Jliis
ATOTO MBI MpeAJiaraeM: BO-TIEPBBIX, BHECTH H3Me-
HeHus B crarbio 142 KoHCTUTYLHIO, U3IOXKKB €€ B
crnenyrowmei penakunu: «OCHOBBI KOHCTUTYLIUOHHOTO
CTPOSI MOTYT OBITh MEPECMOTPEHBI TOJIBKO MPU UX
omoOpeHnu myteM pedepeHaymMa OOTbIIMHCTBOM
rpax/iaH, BKIFOYCHHBIX B N30MPATEIbHBIE CIIUCKI»;
BO-BTOPBIX, 3aKpenuTh B KOHCTUTYIIUH MPaBoO Hapoa
Ha BOCCTaHHE NMPOTUB TUPAHUU U YTHETEHUS BIACTH;
B TPEThUX, JOMOIHUTH 3aKOH 0 KOHCTUTYIIMOHHOM
Cyze, BKJIIIOUMB HAPOJI B IIEPEUYCHb CYOBEKTOB, 00Ia-
JIAFOIIMX TIPAaBOM Ha oOpaiiieHre B KOHCTUTYIMOHHBII
CyI ¢ Xamo0o¥ 0 MmpoBepKe KOHCTUTYIIHOHHOCTHU
MIPaBOBOTO aKTa.

e HeobOxonuMo pa3paboTarh 3aKOHOAATEIbHBIC
aKTHI B 00J1aCTH TapIIaMeHTCKOTO KOHTpoIts Haf [ pe-
3UICHTOM, Pa3BUBAIOLIUE TOJOXKEHUS cTare 81, 89
Konctutyrun Pecmry6mmkn Moosa.

e AKXTyalbHBIM sIBIIsIeTCS ycuieHue ponu [pe-
3upeHTa PecnyOnamku MosjoBa B MexaHu3Mme 3a-
IIUTHl OCHOB KOHCTUTYIIHOHHOTO CTpos. J[7st aTOro
HeoOXOAMMO BHECTH U3MECHEHUS B 4acTh (2) cTaTbu
93 KoHCTUTYLMH U yCTaHOBUTH, 4TO [Ipe3umeHT
OCYIIECTBIISIET MPOMYJIbIallMIO 3aKOHA MOCJE MO-
BTOPHOTO NpuHATUs [lapiaMeHTOM KBaaupUIIUPO-
BaHHBIM OOJIBIIMHCTBOM TOJIOCOB JiemyTaToB (2/3
uiu 3/4).

e KOHCTUTYUMOHHBIA CyI OCYILIECTBISET MO-
CJIEAYIOUUI KOHTPOJIb 3a cooTBeTcTBUEM KoHcTh-
TYUMHU 3aKOHOB, pemienuil IlapiameHra, yka3oB
[Ipe3unenra, MpaBUTEILCTBEHHBIX OPJAOHAHCOB U
[IOCTAHOBJICHUH, MEKyHAPOJHBIX JOTOBOPOB. B TO
e KOHCTHTYIMOHHBIN Cy/ TOJDKEH OCYIIECTBISATH
Y MIPeIBAPUTEIIbHBINA KOHCTUTYIIMOHHBIN KOHTPOJIb B
OTHOIIIEHNH 3aKOHOB, HE BCTYNHBIINX B OpUIHYE-
CKYIO CHIIy U MEXIYHApOAHBIX JOTOBOPOB, HE MPO-
HIeIIINX TpoLeaypy parudukaiyu B [lapaamenre.
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Acest articol este consacrat unor probleme teoretice si practice generate de recenta modificare a Codului Insolvengei (Le-
gea 85 din 2014) prin OUG nr. 88/2018. In primul rdnd se critica fundamentat faptul cd atunci cand nu existd nici o urgentd
se prefera modificarile intempestive si grabite a unor legi esentiale pe calea ordonantelor de urgentd, analizandu-se atat baza
factuala cat si motivarea slaba a urgentei care a justificat adoptarea prezentei ordonante de urgenta.

In continuare s-au studiat opiniile doctrinare, in special ale practicienilor si s-au criticat motivat modificdrile care incalcd
Directivele UE, regulamentele UNCITRAL, principiile insolventei elaborate de Banca Mondiala, Hotardrile Curtii Europene
de la Luxemburg, Constitutia Romdniei, Codul penal si chiar principiile statuate in Codul insolventei.

Cuvinte-cheie: Insolventa, creante, creante bugetare, executare silita, creditori, debitori, judecdator sindic, profesionisti ai
insolventei, experti, bancrutd, executare silita concursuald, egalitard, ordonante de urgentd, neconstitutionalitate.

CONCRETE ISSUES RELATED TO THE LATEST CHANGES IN INSOLVENCY LAW

This paper is dedicated to theoretical and practical problems arising from the recent amendment of the Insolvency Code
(Law 85 of 2014) by the E.O. No 88/2018. Firstly, it is criticized the fact that in absence of an emergency, the timely changes of
essential laws by Emergency Ordinances are preferred. Further we analyze both the factual basis and the weak reasoning of the
emergency case that ,, justified” the adoption of this emergency ordinance.

The views of doctrine, in particular of practitioners have been studied and reasoned criticism has been given to the changes
that violate EU directives, the UNCITRAL regulations, the World Bank insolvency principles, The Judgments Of the European
Court in Luxembourg, the Romanian Constitution, the Criminal Code and even the principles stated in the Insolvency Code.

Keywords: Insolvency, financial distress, claims, taxes claims, enforcement proceedings, creditors, debtors, trustee, reform
of insolvency law, Insolvency Practitioners, experts, fraudulent bankruptcy, emmergency ordinances, unconstitutionality.

QUESTIONS CONCRETES LIEES AUX DERNIERES MODIFICATIONS DU DROIT DE
L'INSOLVABILITE

Cet article est consacré aux problemes théoriques et pratiques générés par la récente modification du Code de l'insolvabilité
(la loi no. 85 de 2014) par I’'OUG no. 88/2018. Tout d'abord, dans cet article on critique bien fondé le fait que, lorsqu'il n'y a
pas d'urgence, il est préférable que certaines lois essentielles soient modifiées de maniére involontaire et hdtive dans le cadre
d'ordonnances d'urgence, en analysant a la fois le fondement factuel et la faible motivation de l'urgence qui a justifié l'adoption
de cette ordonnance d'urgence.

Par la suite, des opinions doctrinales ont été examinées, en particulier celles des praticiens, et ont été critiquées les
modifications violant les directives de I'UE, les régles de la CNUDCI, les principes d'insolvabilité développés par la Banque
Mondiale, les décisions de la Cour Européenne de Luxembourg, la Constitution de Roumaine, le Code Pénal et méme les
principes énoncés dans le code d'insolvabilite.
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Mots-clés: Insolvabilité, créances, créances budgétaires, exécution forcée, créanciers, débiteurs, juge syndic, professionnels
de l'insolvabilité, experts, faillite, exécution forcée obligatoire, égalité, ordonnances d'urgence, inconstitutionnalité.

KOHKPETHBIE NIPOBJIEMbI, CBSI3BAHHBIE C TIOCJEAHUMU UBMEHEHUSIMUA B
3AKOHOJATEJBCTBE O HECOCTOSTEJBHOCTH

Oma cmamvs noceswena meopemuieckum u npaKmuieckum npoonemam, ceéa3anuvim ¢ neoagnum usmenenuem Kodexca
O necocmosmenvrocmu (3akon 85 om 2014 200a) upessviuaiinoe nocmanosierue npasumenvcmea Ne 88/2018. B nepsyro
ouepedb Kpumuka 060CHO8AHA MeM (PaKmom, 4mo, Ko20a Hem Ype3sbluaHol cCumyayuy, npeonoymumenbHee NOCHewHble U3-
MeHeHUsi OCHOBHBIX 3AKOHO8 NYMeM UPe36blualinblX NOCIMAHOGIEHU, PACCMAMPUBASL KAK PAKMUYLECKYI0 OCHO8Y, MAK U c1adyio
MOMUBAYUIO CPOUHOCTIU, KOMOPAs ONPABOANA NPUHAMUE HACOAW €20 UPe36bIYAliH020 NOCNAHOBEHIUS.

Hanee 6vinu uzyuenvl 0OKMpPUHATbHBIE MHEHUSA, 0COOCHNO NPAKMUKYIOWUX U OblIU NOOGEPSHYMbl KPUIMUKE MOMUBUPO-
6aHHble UBMeHeHUs, Komopble napywatom Jupekmugvt EC, npunyunsl necocmosmenvHocmu, pazpabomannvie Beemupnvim
6anxom, Pewenus Eeponetickoeo cyoa 6 Jliokcembypee, Yeonosuwiil kodexkc u dadce ycmashvie npunyunst Kooexca O neco-
CMOAMENbHOCU.

Knioueswvie cnosa: necocmosmenvnocnmo, 0eOUMOPCKAs 3a00IHCEHHOCb, 0100JcemHtble 0eOUMOPCKAs 3A00NHCEHHOCb,
NpUHYOUmenbHoe UCNOIHeHUue, Kpeoumopbl, 3aeMujuki, npo@hCoio3Hblll CyObsi, CNeYuarucmsl N0 HeCOCMOIMeIbHOCIU, IKC-
nepmol, 6AHKPOM, KOHKYPCHOE NPUHYOUMeENbHOe UCRONHEHUe, PAGHONPAsUe, YPe36bluatinble NPeONUCAHUS, HEeKOHCIMUMYYUOH-

HOCMb.

ntroducere. In Monitorul Oficial nr.

840/02.10.2018 a fost publicata OUG nr.
88/2018 privind modificarea unor acte normative
(denumita in continuare ,,OUG nr. 88/2018") [1]. Re-
glementarile introduse de OUG nr. 88/2018 vizeaza
si modificarea Legii nr. 85/2014 privind procedurile
de prevenire a insolventei si de insolventa (denumita
in continuare ,,Legea insolventei”).

Este o modificare legislativa care afecteaza in-
treaga procedurd a insolventei si partile implicate,
avand consecinte majore asupra mediului econo-
mic si social. Din pacate modificarile s-au facut la
repezeald, pe baza unei ordonante de urgentd, cu
anumite prevederi necorelate care sunt de natura a
impiedica aplicarea eficienta a acestui important in-
strument juridic.

De ce ordonanta de urgenta?

Scopul declarat inca din preambulul acestei ordo-
nante de urgenta este evitarea folosirii In mod abuziv
a prevederilor acestei legi de catre persoanele juridi-
ce. Pentru aducerea la indeplinire a acestui scop s-a
incercat eficientizarea mecanismelor de recuperare a
creantelor fatd de societatile aflate in stare de insolventa
si imbunatatirea protectiei drepturilor creditorilor, cu
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respectarea sanselor de redresare a debitorilor, prin
clarificarea legislativa a unor notiuni si introducerea
unor termene mult mai restrictive $i mai scurte care
contribuie la celeritatea procedurii. De asemenea, in
vederea reducerii riscurilor de favorizare a unor credi-
tori In dauna altora, sau a riscurilor de valorificare ne-
onesta a bunurilor din averea debitorilor, s-au introdus
prevederi extinse privind incompatibilitatea numirii
atat a profesionistilor insolventei (administratori judi-
ciari sau lichidatori), cat si a expertilor si desemnarea
persoanelor de specialitate care pot colabora de-a lun-
gul desfasurarii procedurii insolventei.

In mare parte, accentul se pune insa pe recupe-
rarea creantelor bugetare. In preambulul actului
normativ analizat se enunta faptul cad aceastd Ordo-
nanta de urgentd a fost adoptata tindndu-se cont de
obiectivele Programului de guvernare 2018-2020,
cu privire la obiectivele de crestere economica, de
imbunatatire a mediului de afaceri si de crestere a
nivelului de colectare a veniturilor bugetare.

Situatia mediului de afaceri nu este una care sa
indice o evolutie extrem de pozitiva. Avand in ve-
dere ca eficientizarea procedurilor de insolventad
contribuie in mod substantial la imbunatatirea cli-



matului de afaceri, creand astfel premisele pentru
redresarea afacerilor viabile si recuperarea mai ra-
pida a creantelor, inclusiv a celor bugetare, fiind in
concordanta atat cu interesul bugetar, cat si cu in-
teresul economico-social general al Romaniei, dupa
cum se exprima Ordonanta de Urgenta analizata, in
preambul, prin care s-au modificat prevederile legis-
lative privind insolventa, modificari pentru eficienti-
zarea procedurilor prin cresterea celeritatii solutio-
narii unor astfel de dosare, 1n principal.

Numarul societatilor comerciale si al persoane-
lor fizice autorizate intrate in insolventda a scazut cu
28,49%, in primele cinci luni din 2019, comparativ cu
perioada similarad din anul anterior, la 2.636 de insol-
vente, reiese din datele publicate pe site-ul Oficiului
National al Registrului Comertului (ONRC). Toto-
data, in primele cinci luni din 2019, si-au suspendat
activitatea 6.637 de firme, o scadere de 20,65% fata
de perioada similara din 2018, iar 14.157 de firme au
fost dizolvate, cu 10,12% mai putin comparativ cu ia-
nuarie-mai 2018 [2]. Totodata, in primele cinci luni
din 2019, si-au suspendat activitatea 6.637 de firme, o
scadere de 20,65% fata de perioada similara din 2018,
1ar 14.157 de firme au fost dizolvate, cu 10,12% mai
putine comparativ cu ianuarie-mai 2018.

In contextul general al cresterii inflatiei, Romania
a avut, In luna mai 2019, cea mai mare rata anuala a
inflatiei dintre statele membre ale Uniunii Europene,
cu un avans al preturilor de consum de 4,4%, acelasi
cu cel inregistrat in luna aprilie, arata datele publi-
cate de Oficiul European de Statistica (Eurostat)[3],
deci se impunea adoptarea unor masuri privind asa-
narea mediului economic.

De asemenea in preambulul ordonantei anali-
zate se specificd ca in prezent se afla In procedura
insolventei, in perioada de observatie, peste 6.000 de
societati cu circa 64.000 de salariati, si, drept urmare
se impune luarea unor masuri urgente pentru crearea
premiselor legislative si administrative, care si con-
duca la redresarea acestora si mentinerea in circuitul

economic care sa permita conversia, reducerea sau
cesiunea creantelor bugetare, in anumite conditii,
pentru a evita intrarea iminenta in faliment a multor
societati cu potential de viabilizare si cu consecinte
grave in plan economic si social.

Modificarile aduse legislatiei insolventei sunt o
parte salutare, altele catastrofale, necorelate cu legea
insasi si cu alte prevederi legale nationale si europene,
dupa cum le vom detalia si analiza pe parcursul aces-
tui articol si cu toate acestea, modalitatea de adoptare
pe baza ordonantei de urgentd este discutabila. Mo-
dalitatea de guvernare in principal prin ordonante
de urgentd nu este o modalitate care sa respecte se-
paratia puterilor in stat. Astfel, putere legislativa are
Parlamentul Romaniei. Potrivit art. 75 al Constitutiei,
Camera Deputatilor se pronuntd in calitate de prima
camera decizionald in cazul modificarii sau adoptarii
unor legi ordinare. Urmeaza dezbaterea in camerele
parlamentare, apoi dezbaterea in plen. Legile organi-
ce se adoptd cu votul majoritatii membrilor fiecarei
Camere. Legile ordinare se adopta cu votul majorita-
tii membrilor prezenti din fiecare Camera. Noi con-
sideram ca se incearca evitarea acestei proceduri de
dezbatere colectiva prin utilizarea excesiva a delegarii
legislative (prevazuta de art. 115 din Constitutia Ro-
maniei). Astfel Guvernul este mandatat in situatii de
urgentd sa adopte masuri legislative prin intermediul
ordonantelor de urgenta. Totusi acestea se pot emite
numai in situatii extraordinare a caror reglementare
nu poate fi amanata, si in cuprinsul ordonantei este
obligatorie motivarea acesteia.

Cu toate acestea, motivarea existd dar este una
formala, neatingand nici una din situatiile asa zise de
urgentd. In definitia Curtii Constitutionale si a unor
reputati autori in domeniu, este vorba despre situatii
obiective, cuantificabile, independente de vointa
Guvernului, care se abat iIn mod semnificativ de la
obisnuit si care pericliteaza in mod cert si imediat
interesul public, functionarea normala a autoritatilor
statului si regimul politic.
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»Jindnd seama de necesitatea instituirii unor ma-
suri urgente pentru asigurarea furnizarii continue a
serviciilor publice de producere si furnizare de ener-
gie termica si electrica de cdtre operatorii economici
aflati in dificultate, avdnd in vedere faptul ca fonduri-
le alocate de la bugetul de stat pentru cheltuielile de
organizare i functionare, pentru cheltuielile specifice
actului de justitie si pentru cheltuielile de investitii ale
Ministerului Justitiei sunt insuficiente si este necesarad
si utilizarea altor surse, ludnd in considerare faptul ca
aspectele prezentate vizeaza un interes public si con-
Stituie o situatie extraordinard, a carei reglementare
nu poate fi amdnata, impundnd adoptarea de masuri
imediate pe calea ordonantei de urgenta” este moti-
varea urgentei din preambulul ordonantei analizate.
Ori din aceastd motivare nu reiese vreo situatie care
s se abata de la normalitate. De asemenea, scaderea
numarului insolventelor nu justificd vreo urgenta re-
ala. In ceea ce priveste producitorii si furnizorii de
energie, arataim ca niciunul nu se afla 1n insolventa,
drept urmare apreciem cd motivarea urgentei este
doar una pro forma, si prezenta ordonanta de urgenta
se Inscrie 1n sistemul de incalcare a separatiei puteri-
lor in stat. Pentru a fi constitutionald o ordonanta de
urgentd, aceasta trebuie sd vizeze o urgentd deosebi-
ta, care nu permite amanarea reglementarii. Aceasta
este o conditie distinctd de cea de mai sus — nu ori-
ce situatie extraordinard cere o reglementare urgen-
ta. Prin Decizia nr. 421 din 9 mai 2007 [4], Curtea
Constitutionald a facut clara aceastd distinctie, remar-
cand ca si procedura obisnuita de legiferare permite o
reglementare operativa. De asemenea, simplul fapt ca
o reglementare este utild sau oportund nu legitimeaza
actiunile Guvernului de a se substitui Parlamentului,
daca nevoia de substituire nu era si stringenta.

Cu toate ca mare parte a prevederilor ordonantei
analizate sunt salutare, practica legislativa pe baza
ordonantelor de urgenta, din ultimii ani nu poate jus-
tifica un transfer fundamental de functii intre Parla-
ment si Guvern.
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MODIFICARILE EFECTIVE

Valoarea-prag si inadmisibilitatea procedurii
insolventei pentru debitorii care detin creante
bugetare peste 50% din totalul creantelor lor.

Prin ordonanta analizata se introduce o noua
valoare-prag legatd de posibilitatea debitorului de
a solicita deschiderea procedurii insolventei, in-
troducand ca si o conditie pentru formularea cere-
rii, valoarea-prag a datoriilor in cuantum de minim
40.000 lei. Pana la aceasta modificare, in istoria pro-
cedurilor de insolventa, putea fi ceruta deschiderea
procedurii insolventei de catre debitor indiferent de
cuantumul datoriilor acumulate de cétre societatea
in stare de insolventa. Valoarea prag a creantei era o
conditie doar in privinta cererilor formulate de catre
creditori. Acum ea devine o conditie generald pentru
deschiderea procedurii insolventei, indiferent cine o
solicita. Ordonanta de Urgenta nr. 88/2018 a modifi-
cat Legea nr. 85/2014 si la art. 5 pet. 72 a introdus o
noua conditie, care vizeaza posibilitatea deschiderii
procedurii la cererea debitorului, si anume ponderea
creantelor bugetare din total creante declarate Tm-
potriva averii debitorului, conditionand posibilita-
tea deschiderii procedurii de existenta unei ponderi
mai mici de 50% din totalul declarat al creantelor
impotriva debitorului. Cand cererea de deschidere
a procedurii de insolventa este introdusa de debitor,
cuantumul creantelor bugetare trebuie sa fie mai mic
de 50% din totalul declarat al creantelor debitoru-
lui. Aceasta prevedere nou introdusa prin O.U.G. nr.
88/2018 a ridicat probleme atat in practica, cat si in
doctrind, generand dificultati in aplicarea acesteia si
respectiv in coroborarea acesteia cu alte prevederi
ale Legii insolventei, fiind ridicate chiar probleme de
constitutionalitate cu privire la aceastda noud conditie
introdusa in cazul cererii formulate de catre debitor.

Prin Legea de aprobare a O.U.G. nr. 88/2018,
in forma adoptatd de catre Senat, se modifica
continutul acestui articol, eliminadndu-se aceasta
conditie a cuantumului creantelor bugetare, revenin-



du-se la varianta anterioara modificarii prin O.U.G.
nr. 88/2018, dar pana la adoptarea Legii si de catre
Camera Deputatilor aceasta prevedere legala produ-
ce efecte, fiind incerta varianta care va fi adoptata de
catre Camera Deputatilor ca si camerd decizionala.
In practicd, cele mai multe cereri de deschidere a
procedurii au fost facute de catre debitori care aveau
creante bugetare. De altfel s-a creat prin aceasta pre-
vedere situatia in care un profesionist insolvent sa
nu poata apela la procedura concursuala si colectiva
a insolventei, din cauza structurii creantelor sale, in
timp ce alt profesionist, a carui patrimoniu se afla in
aceeasi stare sd poata apela la aceasta procedura.

Observam lesne si alte necoreldri legale ale
definitiei si cuprinsului sferei creantei bugetare din
legea insolventei cu Codul fiscal.

Conform definitiei de la art. 5 pct. 11 din Legea
insolventei nr. 85/2014, creantele bugetare sunt: im-
pozitele, contributiile, taxele, amenzile si celelalte
venituri bugetare, inclusiv accesoriile acestora. Se
poate observa ca, in intelesul Legii insolventei, con-
ceptul de creanta are un caracter restrans, intrucat nu
are relevantd legatura de drept dintre creditor si debi-
tor, ci numai latura activa a acestei legaturi, creanta
bugetara fiind orice creantd baneasca a statului sau a
celorlalte institutii bugetare[5]. Art. 1 pct. 7 din Co-
dul de procedura fiscala defineste creanta bugetara
ca un drept la incasarea oricarei sume care se cuvine
bugetului general consolidat, reprezentand creanta
bugetara principald si creantd bugetard accesorie,
fard a pune semnul egal intre creantd si impozite,
contributii, taxe, amenzi si accesorii. In categoria
“alte venituri bugetare” pot intra redeventele pentru
concesiuni miniere sau petroliere, taxele pentru ser-
vicii, sumele sau contravaloarea marfurilor, destina-
te rezervei de stat etc .

Astfel, nu doar creantele fiscale (taxe, impozite
etc.) au natura creantelor bugetare, intrand in aceas-
ta categorie si redeventele pentru concesiuni, chirii
etc.

Noua definitie a valorii-prag in cazul cererii de
deschidere a procedurii insolventei formulate de ca-
tre debitor, intrd, In primul rand, in contradictie cu
obligatia debitorului de a introduce cererea de des-
chidere a procedurii insolventei ,,in termen de maxi-
mum 30 de zile de la aparitia starii de insolventa”,
obligatie prevazutd la art. 66 alin. 1 din Legea nr.
85/2014. Aceasta obligatie de a introduce cererea de
deschidere a procedurii insolventei Tn maximum 30
de zile de la aparitia starii de insolventa, potrivit art.
66 alin. 1 din Legea nr. 85/2014 (cu exceptia cazului
in care la expirarea celor 30 de zile este angrenat, cu
buna credintd, in negocieri extrajudiciare pentru re-
structurarea datoriilor sale, conf. art. 66 alin. 2 sau se
afla in cursul unei proceduri de mandat ad-hoc, dupa
cum prevede art. 66 alin. 3 sau de concordat preven-
tiv, conf. prev. art. 66 alin. 3 raportat la art. 31 al legii
analizate), este prevazuta in sarcina debitorului, sub
sanctiunea savarsirii infractiunii de bancruta simpla,
conf. Prev. art. 240 alin. 1 Cod penal. De lege feren-
da, in aceastda materie, ar trebui amendat art. 240 al. 1
al Codului penal, prin inserarea prevederii ca nu con-
stituie infractiunea de bancruta simpla nedeschiderea
procedurii de catre debitor, in cazul in care creantele
bugetare au o valoare mai mare de 50% din ponderea
totald a creantelor. Astfel, in prezent avem situatia
absurda prin care Legea insolventei interzice deschi-
derea procedurii, iar nedeschiderea acesteia consti-
tuie infractiune. Administratorul, in aceasta situatie,
pentru a se apara de raspunderea penald va introduce
0 asemenea cerere, pentru a-i fi respinsa ca inadmi-
sibild. Acest fapt nu face decat sa ingreuneze inutil
rolul instantelor, implicand costuri inutile pentru un
buget si asa prea mic al justitiei. Opinia specialistilor
in domeniul dreptului penal este nuantata. Astfel se
afirmd ca sintagma din art. 5 pct. 72 din Legea nr.
85/2014 prin O.U.G. nr. 88/2018 ,,cand cererea de
deschidere a procedurii de insolventa este introdusa
de debitor, cuantumul creantelor bugetare trebuie sa
fie mai mic de 50% din totalul declarat al creantelor
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debitorului” constituie un argument de aparare a de-
bitorului pe laturd subiectiva, caz de Tmpiedicare a
punerii Tn migcare a actiunii penale prevazut de art.
16 alin. (1) lit. b) teza a doua C. pr. pen. — ,,fapta
nu a fost savarsita cu vinovatia prevazuta de lege”,
ingreunand probatiunea in procesul penal, astfel in-
cat expertiza contabila devine obligatorie, si cu toate
rezultatele ei, acolo unde exista gi creante bugetare,
nu se va putea demonstra ca la o analiza a debitoru-
lui acesta nu a fost convins ca acestea depasesc 50%
din cuantumul creantelor sale, sens 1n care va opera
principiul de drept penal ,,in dubio pro reo” nefiind
posibild o condamnare dincolo de orice indoiala re-
zonabilad conform art. 396 alin. (2) C. pr. pen. [6].

De altfel, Uniunea Europeana a adoptat Direc-
tiva (UE) 2019/1023 a Parlamentului European si
a Consiliului din 20 iunie 2019 privind cadrele de
restructurare preventiva, remiterea de datorie si de-
caderile, precum si masurile de sporire a eficientei
procedurilor de restructurare, de insolventa si de re-
mitere de datorie, directiva care modifica Directiva
(UE) 2017/1132 (Directiva privind restructurarea si
insolventa) [7]. Prin aceasta directiva se incurajeaza
restructurarea preventiva eficace a debitorilor viabili
aflati in dificultati financiare. Restructurarea preven-
tiva ar Tnsemna o deschidere a procedurii imediat ce
apar semne ale dificultatilor financiare. Ori modifi-
carea extrem de frecventa a codului fiscal, dobanzile
si penalitatile pe care le au creantele fiscale, fara ca
creanta privatului fatd de buget sa fie purtatoare de
dobanzi sau penalitati similare, constituie premisa a
peste 60% din insolvente.

Observam necorelari ale prevederilor legale
chiar si In economia uneia si aceleiasi legi analiza-
te, si anume a legii insolventei. Astfel, debitorul are
obligatia introducerii cererii numai dacd valoarea
datoriilor sale scadente si neplatite in momentul in
care a aparut starea de insolventa, insumate, are cel
putin valoarea-prag prevazuta de art. 5 pct. 72, nea-
vand relevanta in economie, art. 66 alin. 1 din Lege,

nr. 4-6 (222-224), 2019

natura datoriilor sau caracterul lor comercial ori ne-
comercial. Totodata, conform art. 66 alin. 4 din Le-
gea nr. 85/2014: ,,Debitorul in cazul caruia aparitia
starii de insolventa este iminenta va putea s adrese-
ze tribunalului o cerere pentru a fi supus dispozitiilor
prezentului titlu”. Diferenta Intre situatia de la alin.
1 si alin. 4 al art. 66 din Legea nr. 85/2014 este data
doar de evidenta stare de insolventa sau de iminenta
stare de insolventd viitoare a debitorului, indiferent
de natura creantelor sale, bugetare sau private.
Interdictia de solicitare a aplicarii procedurii in-
solventei pentru creante bugetare ce depasesc 50%
din totalul creantelor debitorului impiedica nu doar
declangarea unei insolvente preventive conform ce-
rintelor directivei precitate, ci inclusiv a unei insol-
vente instalate. De asemenea, textul intra in conflict
cu Ghidul legislativ UNCITRAL in materia insol-
ventei [8], care critica sistemele de drept ale acelor
state, ce permit introducerea voluntara a procedurii
de insolventd doar pentru stadiile realmente tarzii
ale insolventei. Mai mult decat atat, un amendament
adus propunerii de Directiva privind acordarea ce-
lei de-a doua sansa consta in identificarea, cu titlu
exemplificativ, a unor criterii obiective de natura a
semnala astfel de dificultati: ,,posibilele mecanisme
de avertizare timpurie ar trebui sa contina atributii
de contabilitate si de monitorizare pentru debitor
sau conducerea debitorului si atributii de raportare
in cadrul acordurilor de imprumut. In acest scop,
partile terte care au acces la informatii relevante,
cum ar fi contabilii, autoritatile fiscale si autoritati-
le de asigurari sociale, ar putea elabora instrumente
de avertizare timpurie si ar putea fi motivate sau
obligate in temeiul dreptului intern sa semnaleze
evolutiile negative.” Or, in cazul de fatd, prima
dintre entitatile care ar trebui, intr-un sistem insti-
tutionalizat, sa emitd semnale pentru ,,avertizarea
timpurie” a unei insolvente si anume autoritatile
fiscale unde debitorul are centralizarea creantelor
sale bugetare, autoritati care in Romania sunt toc-



mai cei care Ingroapa orice profesionist, care are
creante bugetare. Teoreticieni ai dreptului si prac-
ticienii au o doctrind uniforma in ceea ce priveste
acest aspect[9].

Teoretic, aceasta prevedere este menita sa prote-
jeze interesele generale ale bugetului. Si totusi, efec-
tele pot fi exact inverse decat cele scontate. Daca
analizam prevederile Codului de procedura fiscala,
art. 220 si urmatoarele, observam ca creantele buge-
tare pot fi executate silit extrem de rapid, direct, fara
incuviintarea instantei, de catre organul fiscal care
administreaza creantele fiscale. Acest lucru creeaza
o discriminare reald, si orice creditor diligent care
trebuie sa parcurgd o procedura judiciara indelunga-
ta pentru recuperarea creantei sale va fi defavorizat.
De asemenea, bunurile debitorului vor fi afectate,
poate ii vor fi executate chiar mijloacele de produc-
tie, care i-ar fi permis o reorganizare. Orice aseme-
nea sansa este nula pentru un debitor cu dificultati
financiare, chiar §i printr-o poprire intempestiva a
conturilor sale, care il impiedica sa efectueze pla-
tile curente ale contractelor in derulare, inclusiv a
celor de furnizare a materiei prime §i care i-ar per-
mite sa termine lucrdrile incepute si contractatele,
sau sa livreze marfa finalizatd si poate sa incaseze
sume importante, care l-ar ajuta sa iasa din impasul
financiar pentru a se redresa. In cadrul procedurii
insolventei chiar si actele de executare silita bugeta-
rd ar putea intra sub incidenta actiunilor revocatorii
falimentare, reglementate de art. 117 si urm. din Le-
gea 85/2014 actualizatd care spune cd sunt subiect
al actiunilor revocatorii acele ,,acte de transfer de
proprietate catre un creditor pentru stingerea unei
datorii anterioare sau in folosul acestuia, efectua-
te in cele 6 luni anterioare deschiderii procedurii,
daca suma pe care creditorul ar putea sa o obtind in
caz de faliment al debitorului este mai mica decat
valoarea actului de transfer”. O altd incongruenta
a acestei posibilitati acordate organelor fiscale de a
executa direct si rapid, preferential, activele debi-

torului este cu scopul protectiv al averii debitorului
caruia trebuie sa i se dea o sansa reald de redresare
este cu posibilitatea acordatd judecatorului-sindic
de a dispune, mai Inainte de a se pronunta pe cererea
debitorului de deschidere a procedurii insolventei,
cu privire la suspendarea provizorie a actiunilor de
executare silitd individuala demarate de catre credi-
tori in mod individual, prin art. 66 al Legii analizate.
Astfel, in cazul unui debitor aflat in pragul insolven-
tei, se dezavantajeaza prin lege creditorii comerciali
ai acestuia, care au proceduri de recuperare a crean-
telor lor pe rol, suspendate, in favoarea creditorului
bugetar. Prin toate aceste aspecte se contrazice chiar
scopul adoptarii ordonantei de urgenta, inserat in
preambulul ei: acela de eficientizare a procedurilor
de insolventd si imbunatatirea protectiei drepturilor
creditorilor care contribuie Tn mod substantial la
imbunatatirea climatului de afaceri si cu prevederile
Directivei (UE) 2019/1023.

2. Administratorul judiciar

O modificare salutara a L. 85/2014 prin art. 52,
al. 2 o constituie interdictia de a fi numit administra-
tor judiciar acel profesionist al insolventei care are si
calitatea de creditor.

Ordonanta analizata a adus noutati si in ceea ce
priveste desemnarea administratorului judiciar in
procedurile de insolventd. Astfel, supravegherea
administratorului judiciar in faza de reorganizare
judiciara este reglementatd mai exact si mai efici-
ent. Astfel, daca nu s-a ridicat dreptul debitorului
de administrare, potrivit art. 66 al Legii Insolven-
tei asa cum a fost ea modificatd, administratorul
judiciar trebuie sa ofere avizul prealabil cel putin
a operatiunilor esentiale ale debitorului, dupa cum
le enumera textul de lege citat. Aceastd enumerare
nu este limitativa. Orice operatiune a debitorului,
care ar putea afecta reorganizarea sau pe creditori
trebuie avizata prealabil de administratorul judiciar.
La punctul a) legiuitorul solicitd avizarea ,pldatilor,
atdt prin contul bancar, cat si prin casierie; aceasta
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se poate realiza fie prin avizarea fiecarei plati, fie
prin instructiuni generale cu privire la efectuarea
platilor.” Aceste prevederi finale sunt menite sa
lase libertatea administratorului judiciar sa avizeze
global platile marunte, curente, sau cele cuprinse in
plan. Cu toate acestea, pentru a evita fenomene de
genul avizarii generale sau pe limitd de suma, anti-
cipate, care ar permite unui debitor inventiv sa efec-
tueze multe plati marunte, care ar insuma in decurs
de o lund o suma semnificativa, catre anumiti cre-
ditori, textul de lege ar putea fi specific, excluzand
din categoria instructiuni generale platile efectuate
in categoria creditorilor aflati in relatii speciale cu
debitorul, sau platile care depasesc o anume suma
lunar. De asemenea, toate aceste plati trebuie si su-
pravegheate, nu doar avizate. Astfel, practic, s-a du-
blat volumul de munca al administratorului judiciar
in procedura reorganizarii judiciare.

b)incheiereacontractelorinperioadade observatie
si in perioada de reorganizare. Aceasta este 0 masura
fireasca, orice contract din perioada de reorganizare
pentru a fi util, trebuie sa fie necesar reorganizarii si
sd nu implice obligatii pentru debitor care ar afecta
reorganizarea insdsi sau respectarea intocmai a pla-
nului si a graficului de plati catre creditori.

¢) operatiunile juridice 1n litigiile in care este im-
plicat debitorul, avizarea masurilor propuse privind
recuperarea creantelor;

d) operatiunile care implica diminuarea patrimo-
niului, precum casari, reevaludri etc.; De lege fe-
renda propunem ca orice reevaluare sd fie avizata
de administratorul judiciar i raportul analizat de
acesta. Nici o reevaluare favorabild nerealistd nu
serveste intereselor procedurii (insolventei), marind
artificial valoarea activelor.

e) tranzactiile propuse de catre debitor; De lege
ferenda propunem si avizarea prealabila a tranzac-
tiilor care i-au fost propuse debitorului.

f) situatiile financiare si raportul de activitate
atasat acestora;
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g) masurile de restructurare sau modificarile con-
tractului colectiv de munca;

h) mandatele pentru adunarile si comitetele credi-
torilor ale societatilor aflate in insolventd la care so-
cietatea debitoare detine calitatea de creditor, precum
si In adundrile generale ale actionarilor societatilor
la care debitorul detine participatii;

1) instrainarea de active imobilizate din patrimo-
niul societatii la care debitorul detine participatii sau
grevarea de sarcini ale acestora - este necesard, pe
langa avizul administratorului judiciar, si parcurgerea
procedurii prevazute la art. 87 alin. (2) si (3);

Cererea de plata efectuata de catre creditori

Potrivit noilor modificari aduse Codului Insolven-
tei prin OUG nr. 88/2018, titularul unei creante cu-
rente, certe, lichide si exigibile ce a fost recunoscuta
de catre administratorul judiciar, ori cu privire la care
acesta a omis sa se pronunte 1n termen de zece zile de
la depunerea cererii de plata, in cazul in care cuan-
tumul creantei depaseste valoarea-prag, poate solicita
pe parcursul duratei perioadei de observatie deschide-
rea procedurii de faliment al debitorului daca aceasta
creantd nu este achitata in termen de 60 de zile de la
data luarii masurii administratorului judiciar de admi-
tere sau omitere a pronuntarii asupra cererii de plata.

Practic, daca raspunsul administratorului la cere-
rea de plata este pozitiv, acesta are obligatia ca, In
termen de maxim 60 de zile de la luarea deciziei de
admitere, sd procedeze la achitarea creantei.

In schimb, daca administratorul judiciar omite sa
ofere un raspuns, dupa expirarea unui termen de 60
de zile de la data la care acesta era obligat sa raspun-
da cererii, creditorul interesat va avea posibilitatea
sa solicite deschiderea procedurii de faliment a de-
bitorului. Un aspect foarte important de mentionat
este faptul ca prevederile expuse se aplica inclusiv
in cazul cererilor formulate in cadrul proceselor in-
cepute inainte de data intrarii in vigoare a OUG nr.
88/2018, inclusiv celor nesolutionate pana la data
intrarii in vigoare a prezentei Ordonante de Urgenta.



Avand in vedere, totusi, ca prevederile art. IX din
OUG nr. 88/2018 fac referire doar la prevederile art.
75 din Legea nr. 85/2014, rezulta ca actualele modi-
ficari nu se aplica si in cazul cererilor de plata care
intrd sub incidenta Legii nr. 85/2006. Sub acest as-
pect, ne putem intreba n ce masurd noua modificare
nu instituie un regim discriminatoriu intre titularii
creantelor aflate in situatii similare, aspect care va
fi probabil disputat in practica. Modul de determi-
nare a termenul legal In care administratorul judiciar
este obligat sa analizeze si sa se pronunte cu privire
la cererea de plata este unul nu tocmai potrivit, in
conditiile in care din redactarea textului de lege se
deduce ca termenul de 10 zile va incepe sa curga ,,de
la data depunerii cererii”. In cazul depunerii cererii
prin posta, art. 183 C. pr. civ. fiind pe deplin aplica-
bil si procedurilor de insolventa, potrivit art. 342 din
Legea nr. 85/2014, modificata.

O asemenea cerere de platd va ajunge la destina-
tar la mai multe zile de la momentul depunerii, ceea
ce face ca administratorului judiciar sa-i rdmana,
pentru analiza si solutionare cateva zile in cel mai
bun caz, dacd cererea nu va ajunge la mai mult de
10 zile de la depunere, iar implinirea termenului de
10 zile de la depunerea cererii sa atragd consecinte-
le prevazute de lege. De aceea, ar fi fost de preferat
ca modul de calcul al termenului nou introdus prin
0.U.G. nr. 88/2018 pentru analizarea de catre admi-
nistratorul judiciar a cererilor de plata sa fi fost cel
la care practicianul intra efectiv in posesia cererii ti-
tularului unei creante curente, certe, lichide si exigi-
bile, dupa cum opineaza in articolele de specialitate
chiar judecatorii [10].

Noile modificari prevad faptul ca, in ceea ce pri-
veste cazul cererilor de platd nesolutionate in pro-
cesele aflate pe rol (doar cele guvernate de Legea
85/2014), termenele de solutionare de catre admi-
nistratorul judiciar sau de catre instanta de judecata,
respectiv termenul de 10 zile si cel de 60 de zile,
se calculeaza de la data intrarii in vigoare a ordo-

nantei de urgenta. Astfel, intrarea 1n vigoare a OUG
nr. 88/2018 va determina, intr-o interpretare de altfel
rezonabild, ca un nou termen de zece zile sa inceapa
sd curgd, termen in care administratorul judiciar va
fi obligat sa raspunda cererii de platd, sub sanctiunea
solicitarii de intrare in faliment de catre creditorul
interesat. Consideram, din multe puncte de vedere,
oportund modificarea nou introdusd prin OUG nr.
88/2018, intrucat, astfel, se va asigura o mai mare
celeritate a solutionarii cererilor de plata, dar si evi-
tarea situatiilor des intalnite in practica in care ast-
fel de cereri nu primesc niciun raspuns. Toate aces-
te termene stabilite se subsumeaza Directivei (UE)
2019/1023 a Parlamentului European, care statueaza
ca ,,durata excesiva a procedurilor de restructurare,
de insolventa si de remitere de datorie din mai mul-
te state membre este un factor important care sta la
baza unor rate scazute de recuperare si care 1i descu-
rajeaza pe investitori sa desfasoare activitati comer-
ciale in jurisdictiile n care procedurile riscé sa fie
prea indelungate si nejustificat de costisitoare”.

Cu toate acestea, modul de formulare a normei
conform careia termenul de zece zile va incepe sa cur-
gd ,,de la data depunerii cererii de plata”, este defec-
tuos, fiind posibil a se intelege ca se refera inclusiv la
depunerea la organele postale in cazul expedierii de
la distanta, iar nu la data Inregistrarii cererii, intrucat,
in anumite situatii, precum cele in care transmiterea
cererii de platd are loc prin intermediul serviciilor
postale, acest termen poate fi redus in mod semnifica-
tiv si finalmente poate conduce la calcularea diferita a
acestuia cu consecinte destul de importante.

Totodata, este discutabil in ce masura incalcarea
obligatiei de a raspunde in termenul legal va atrage
automat intrarea in faliment la simpla cerere a cre-
ditorului interesat sau daca este necesard Intrunirea
si a altor conditii legale. Nu 1n ultimul rand, pentru
situatia in care administratorul judiciar raspunde to-
tusi cererii de platd a creditorului pana la solutiona-
rea cererii de intrare in faliment, consideram ca prin-
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cipiul acordarii unei sanse a debitorului de redresare
prevazut de Legea insolventei ar trebui sa primeze,
cu consecinta respingerii cererii de faliment.

Administratorii/lichidatorii judiciari sunt acum
obligati sd promoveze in instanta actiunea prin care
sa fie trasi la raspundere patrimoniala cei vinovati
de starea de insolventa a debitorului, in contextul in
care pAnd acum nu aveau o atare obligatie. In plus
de asta, perioada in care se poate promova aceastad
actiune e mai lunga. Pe langa obligatia administra-
torului sau lichidatorului sd introduca actiunea, daca
se cunoaste vinovatul, Guvernul a scazut de la 50%
la 30% din totalul creantelor inscrise la masa cridala
valoarea creantelor creditorului, care ar avea dreptul
sd introduca o astfel de actiune.

Mai departe, in ipoteza in care a fost respinsa
actiunea, iar administratorul/lichidatorul nu va for-
mula apel Impotriva acesteia, orice creditor interesat
poate face apel, atita timp cat detine mai mult de
30% din valoarea creantelor inscrise la masa cridala.
Este o modificare benefica, atata vreme cat confera
legitimare procesuald de a promova o astfel de actiu-
ne si creditorilor semnificativi nu doar celor majori-
tari, ca si in vechea legislatie.

Guvernul a mai modificat si termenul de
prescriptie atasat acestor actiuni in raspundere patri-
moniala. Termenul, tot de trei ani, nu va mai incepe
sd curgd, ca si pana acum, cel mai tarziu, in doi ani
de la data pronuntarii hotararii judecatoresti de des-
chidere a procedurii de insolventa, ci in trei ani de
la publicarea raportului administratorului privitor la
cauzele insolventei in BPIL.

Considerat de initiatori dezavantajos pentru intere-
sele creditorilor, potrivit notei de fundamentare, acest
termen de doi ani a fost eliminat din lege si termenul
de prescriptie de trei ani va incepe sa curga de la mo-
mentul cand se cunoaste sau ar fi trebuit cunoscuta
persoana vinovatd, dar nu mai tarziu de data publicarii
raportului privind cauzele insolventei intocmit de ad-

nr. 4-6 (222-224), 2019

ministrator sau de la data publicarii raportului lichida-
torului in Buletinul procedurilor de insolventa.
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