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CUVANT DE SALUT

Eduard PESENDORFER

Manager de program “Justitie si Drepturile Omului”,
Delegatia Uniunii Europene in Republica Moldova

Mé bucur sé fiu invitat la aceastd conferinta
— “Societatea civila impotriva torturii’,
reprezentand Uniunea Europeana.

Permiteti-mi sd incep prin a sublinia faptul
ca Uniunea Europeand considera toate drepturile
omului ca fiind universale si indivizibile si le pro-
moveaza In mod activ in interiorul granitelor sale
si in tarile din afara Uniunii Europene.

Interzicerea torturii este un principiu funda-
mental al dreptului international. Tortura, precum
si tratamentul crud, inuman sau degradant sunt in-
terzise 1n orice moment si in toate locurile. Inter-
zicerea absoluta a torturii si a tratamentului crud
este fixatd in Conventiile fundamentale ale ONU
privind drepturile omului si in Carta Drepturilor
Fundamentale a Uniunii Europene.

Ne angajam sa presam autoritatile guvernamen-
tale sa actioneze pentru a preveni tortura, precum
si sa-i aducem pe cei care se angajeaza in tortura in
fata justitiei. De asemenea, depunem eforturi pen-
tru a ne asigura ca victimele torturii obtin despagu-
biri, inclusiv dreptul la o compensatie echitabila si
adecvata, precum si reabilitarea completa.

In acest sens, Uniunea Europeani colaboreazi
indeaproape cu societatea civila, in cadrul Instru-
mentului European pentru Democratie si Drepturile
Omului, care are ca scop sprijinirea proiectelor in
domeniul Drepturilor Omului, al libertatilor funda-
mentale si al democratiei in tarile din afara Uniunii
Europene. Acest Instrument este conceput pentru a
sprijini societatea civild sa devind o forta eficienta
pentru apararea drepturilor omului, inclusiv lupta
impotriva torturii.

In cadrul acestui Instrument, Uniunea Europea-
nd a oferit peste un miliard de euro 1n ultimii 7 ani
pentru finantarea organizatiilor societdtii civile in
acest domeniu.

Finantam proiecte in domeniul anti-torturii in
domenii precum:

* Intensificarea  cresterii
functionarilor de stat relevanti

= Consolidarea coordonarii intre institutiile
nationale pentru Drepturile Omului sau mecanis-
mele nationale de prevenire pentru combaterea
practicilor de tortura si tratamentului inuman,

= Asigurarea reabilitarii supravietuitorilor tor-
turii si a familiilor acestora,

= Promovarea conventiilor internationale si re-
gionale privind prevenirea torturii — prin educatie,
informare si/sau sensibilizare - in special cu privire
la Conventia ONU impotriva Torturii si Protocolul
acesteia,

= Promovarea in Republica Moldova a unei
legislatii conforme cu standardele internationale
privind drepturile omului in domeniul luptei im-
potriva torturii, tratamentelor inumane si degra-
dante.

Obiectivul proiectului “Sa spunem cu totii Nu
torturii in Moldova: Societatea civila Tmpotriva
torturii” — finantat de Uniunea Europeand consta
in combaterea torturii si relelor tratamente intr-un
mod cuprinzator si holistic, ceea ce Inseamna:

= Prevenirea torturii si a altor forme de mal-
tratare,

= Responsabilitatea pentru torturd si alte rele
tratamente,

= Sprijin pentru reabilitarea victimelor tortu-

capacitatilor a

rii.

Permiteti-mi sd va multumesc pentru organi-
zarea acestui eveniment important si multumesc
societatii civile pentru ajutorul sdu crucial in com-
baterea torturii si tratdrii inumane in Republica
Moldova.

Va multumim pentru atentie!
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WORDS OF GREETING

Eduard PESENDORFER
Greetings from the manager of the Program "Justice and Human Rights",
European Union Delegation in the Republic of Moldova

Iam glad to be invited to this Conference —
“Civil society against torture”, representing
the European Union.

Let me start by highlighting that the European
Union views all human rights as universal and in-
divisible and it actively promotes them within its
borders and in non-European Union countries.

The prohibition against torture is a bedrock
principle of international law. Torture, as well as
cruel, inhuman or degrading treatment shall be
banned at all times and in all places. The absolute
ban on torture and ill-treatment is enshrined in core
UN human rights conventions and in the European
Union Charter of Fundamental Rights.

We are committed to pressing government au-
thorities to act to prevent torture, as well as brin-
ging those who engage in torture to justice. We
also work to ensure that victims of torture obtain
redress, including the right to fair and adequate
compensation, and full rehabilitation.

In this regard, the European Union also works
closely with civil society, under the European In-
strument for Democracy and Human Rights, whi-
ch aims to support projects in the area of human
rights, fundamental freedoms and democracy in
non-European Union countries. This instrument
is designed to support civil society to become an
effective force for the defense of human rights in-
cluding the fight against torture.

Under this Instrument, the European Union has
provided more than 1 Billion EUR within the past
7 Years to fund civil society organisations in this
fields.

We fund projects in the area of anti-torture in
areas like:

= Enhancing capacity building of relevant Sta-
te officials,

= Strengthening of co-ordination between Na-
tional Human Rights institutions or National Pre-
ventive Mechanisms to combat practices of torture
and 1ll treatment,

= Providing rehabilitation to torture survivors
and their families,

= Promoting the international and regional
Conventions on torture prevention — through edu-
cation, information and/or awareness-raising —
especially on the UN Convention Against Torture
and its Protocol,

= Advocating for legislation in the Republic of
Moldova in line with international Human Rights
standards related to torture, inhuman and degra-
ding treatment.

The objective of the project “Let all of us say
NO to torture in Moldova: civil society against tor-
ture” — funded by the European Union — to fight
torture and ill-treatment — in a comprehensive and
holistic way which means:

= Prevention of torture and other forms of ill-
treatment,

= Accountability for torture and other ill treat-
ment,

= Support for rehabilitation of victims of tor-
ture.

Let me thank you for organising this important
event and thank the Civil Society for its crucial
help in fighting torture and inhuman treatment in
the Republic of Moldova.

Thank you for your attention!

10
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NPUBETCTBEHHOE CJIOBO

Inyapa IECEHAOP®EP

Menemxep nporpammsl «IIpaBocynue u mpaBa 4yeaoBeKay,
Heneramus EBpornetickoro Coro3za B Pecryomnrke Monnosa

paa, 4To MeHs, Kak mnpencraButens EB-

poneiickoro Coro3za, IpUIIACKUIN Ha KOH-
tdepentmio «I parcoanckoe oduiecmeo npomue
HBIMOK.

[To3BonbTE MHE HA4YaTh C TOrO, YTOOBI TOTYEP-
KHyTb, 4T0 EBpomneiickuii Coio3 cumTaeTr mpasa
YEJIOBEKa YHUBEPCAIBHBIMU U HEIETMMBIMU U aK-
THUBHO IIPOJBUTAET UX, KaKk BHyTpu EBpomneiickoro
Coro3a, Tak ¥ B CTpaHax, HE BXOISIINX B COCTaB
EBpomnetickoro Coro3sa.

3ampernieHne TMHITOK - OCHOBOIIONATAIOIINN
MPUHLUI MEXTyHapoAHOTo rnpasa. [IbITkM u xe-
CTOKOE, OeCUellOBEeYHOE MM YHIIKAOIEE JI0CTO-
WHCTBO OOpaIlieHre 3arpelieHbl B JJI000e BpeMs 1
B J1I000M MecTe. AOCONIOTHBIN 3ampeT Ha MBITKH
U KECTOKOE OOpallleHHEe 3aKPEIUIEeH B OCHOBHBIX
Konpenuusax OOH no mpaBam uenoBeka u B Xap-
THUU OCHOBHBIX NpaB EBponetickoro Coro3a.

MBI cTpeMHMCsl OKa3aTh JaBJI€HHE Ha Tocy-
JTApCTBEHHBIE OPraHbl, YTOOBI T€ MPUHSIIA MEpPHI
0 MPENOTBPAIIECHHUIO MBITOK, & TAKXKE TPUBIIECKIN
K OTBETCTBEHHOCTH TE€X, KTO MPUMEHSET MBITKH.
Msr Takke paboraeM Haja TeM, YTOOBI KEPTBBI
MBITOK TOTYyYajJy KOMIEHCALHIO, BKIIIOYAsl PaBoO
Ha CIIPaBEUINBYIO U aJIeKBaTHYIO KOMIIEHCAITHIO, a
TaKXe HOJHYI0 PeadHINTALHUIO.

C aroif nenpro, EBpoCo103 TECHO COTPYIHUYAET
C TpaKIaHCKHM OOIIECTBOM B paMKax EBpomeii-
ckoro MHCTpyMeHTa 1EMOKPATUH U NIpaB YeIOBe-
Ka, KOTOPBIH HarpaBlieH Ha MOIJEPKKY TMPOEKTOB
B 00JlacTH IpaB 4YeJIOBEKa, OCHOBHBIX CBOOOX U
JIEMOKpaTHH B CTpaHax, He BXOASINUX B EBpornei-
ckmii Coro3. Jlanaerii MHCTpYMEHT MpHU3BaH II0-
MOYb TPaKAAHCKOMY OOILIECTBY CTaTh d(PPEKTHB-
HOM CWJIOM NJis 3alllMTHI NPaB YEJIOBEKa, BKIIOUYas
00pBOY C TBITKAMH.

B pamkax WHcTpyMeHTa, 3a nociaeaHue 7 Jer
EBponeiickuii Coro3 Beimenui Oornee MuuIHapaa
eBpo Ha (PMHAHCUPOBAHUE OPTAaHU3ALNH IPaKIaH-
CKOTO 00TIIeCcTBa, pabOTAIOIINX B 3TOM 00JIaCTH.

Mpbl GuHaHCHpYeM MPOEKTHI B 00IaCTH OOPb-
OBl C MBITKAMU B TAKUX 00JACTSX, KaK:

» AKTHBH3AIlUsl HapallMBaHUsS MOTCHIMAA
COOTBETCTBYIOIIUX TOCYIAapPCTBEHHBIX  CIyXa-
mux,

= VcuieHue KOOpAMHALMM MEXIYy Haluo-
HaJHHBIMH  TIPABO3ANIUTHBIMU  YUYPEKICHUSIMU
WJIM HAI[MOHAJIbHBIMU TIPEBEHTUBHBIMU MEXaHMU3-
MaMH# 110 00phrOe ¢ TBITKAMH M 0eCUEIIOBEUHBIM
oOparieHueM.

= OOecrieueHre peaOMIINTAIMH )KEPTB MBITOK
H UX CEMEH,

= [IpogBuKeHHUE MEXKITYHAPOIHBIX U PETHO-
HaJHHBIX KOHBEHIIU O TIPEAYTIPEKISHUH MTBITOK -
MOCPENCTBOM 00pa3zoBaHusi, HHGOpMaLUHU U / LU
MOBBIIICHUS OCBEIOMIICHHOCTH - B YaCTHOCTH,
peub uner o Kousenuuu OOH npoTuB MbITOK U
cooTBeTcTByoMIero [IpoTokonia K HEeld,

= [Ipogsmxenue B Pecnybnmke Mommosa 3a-
KOHOJIaTeJIbCTBA, KOTOPOE COOTBETCTBOBAIO ObI
MEXIYHApOJHBIM CTaHIapTaM B cdepe mpaB de-
JIOBEKa B MPEIOTBPAIICHUS TBITOK, OecUeIoBed-
HOTO U YHIIKAIOIIETO JIOCTOMHCTBO OOpaICHHUS.

Henp npoexra «/laBaiite BMmecte ckaxkeM HET
MbITKaM B MOJIJIOBE: TPaXkIaHCKOE OOIIECTBO TPO-
THB TIBITOK», puHAHCHpyemoro EBpomnetickum Co-
F030M - KOMILUIEKCHAs U 1IeJIOCTHAsE 00ph0a C IbIT-
KaMH ¥ J)KECTOKMM OOpaleHHueM, YTO O3HAYaeT:

= JIpedynpesicoernue TIBITOK U APYTUX BUIOB
KECTOKOTO 00paleHus,

* OmeemcmeeHHOCMb 32 TIBITKH U JAPYroe
JKECTOKOE 00palleHue,

= Jlo00epiicka peadMIATAITIH KEPTB THITOK.

[To3BoNBTE MHE TTOOIATOAAPUTH BAC 32 OPTAHU-
3aIIMI0 3TOTO BAXKHOI'O MEPONPHUATHS, 1100Iaroa-
PUTH TPaXkKIaHCKOE OOMIECTBO 32 €r0 PEIIAIOIIYI0
MOMOIIIb B 00pb0OE ¢ MBITKAMU U OCCUETOBEYHBIM
obpamenneM B Pecrrybnmke Momnmosa.

Cnacubo 3a énumanue!

Ne 2, 2020
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In prezentul articol autorii efectueazd o analizd succintd a activitdtilor de prevenire a torturii realizate de Avo-
catul Poporului (Ombudsmanul) si echipa sa in perioada 2019-2020. Scopul publicatiei consta in familiarizarea
participantilor la conferinta tematicd, precum si a altor actori despre mandatul Ombudsmanului in ceea ce tine de
prevenirea torturii in Republica Moldova. De asemenea, autorii prezinta o reflectie a situatiei privind respectarea
drepturilor omului in locurile privative de libertate, constatarile si ingrijorarile Avocatului Poporului, precum i
lista recomandarilor remise autoritdtilor in vederea imbunatatirii situatiei din domeniu. Concluziile din articol
sunt parte a raportului anual al Avocatului Poporului prezentat in Parlamentul Republicii Moldova.

Cuvinte-cheie: Avocatul Poporului, prevenirea torturii, penitenciar, institutie de psihiatrie, izolator al politiei,
conditii inumane.

REFLECTIONS ON PROTECTION AGAINST TORTURE AND OTHER ILL-TREATMENT IN THE
PUNITIVE SYSTEM FROM THE PERSPECTIVE OF THE OMBUDSMAN

In this article, the authors conduct a brief analysis of the activities of the Ombudsman and his team to prevent
torture in the period 2019-2020.The purpose of the publication is to familiarize the participants of the thematic
conference, as well as other actors about the Ombudsman’s mandate regarding the Prevention of torture in the
Republic of Moldova. Also, the authors present a reflection on the situation of human rights in places of deprivation
of liberty, the concerns of the Ombudsman's office, as well as a list of recommendations submitted to the authorities
in order to improve the situation in this area. The conclusions of the article are part of the Annual Report of the
Ombudsman presented in the Parliament of the Republic of Moldova.

Keywords: Ombudsman, prevention of torture, prison, psychiatric institution, police isolator;, inhuman conditions.

REFLEXIONS SUR LA PROTECTION CONTRE LA TORTURE ET AUTRES MAUVAIS
TRAITEMENTS DANS LE SYSTEME PUNITIF DU POINT DE VUE DE I’AVOCAT DU PEUPLE

Dans cet article, les auteurs analysent brievement les activités pour prévenir la torture réalisés par I’avocat du
peuple et de son équipe au cours de la période 2019-2020.Le but de la publication est de familiariser les partici-
pants a la conférence thematique, ainsi que d’autres acteurs sur le mandat du médiateur concernant la prévention
de la torture en République de Moldova. En outre, les auteurs présentent une réflexion sur la situation des droits
de I’homme dans les lieux de privation de liberté, les préoccupations de l’avocat du peuple , ainsi qu une liste de
recommandations soumises aux autorités afin d’améliorer la situation dans ce domaine. Les conclusions de cet
article font partie du rapport annuel de [’avocat du peuple présenté au Parlement de la République de Moldova.

Mots-clés: Avocat du peuple, prévention de la torture, prison, institution psychiatrique, isolateur de police,
conditions inhumaines.

PASMBIIJIEHUS O 3ALIUTE OT IIBITOK U IPYTUX ®@OPM ILJIOXOI'O OBPAIIIEHUS B
HEHUTEHIIUAPHOU CUCTEME C TOYKU 3PEHUA HAPOJHOI'O AIBOKATA

B oannoii cmamve asmopuvl npedcmaension Kpamkuii aHAIU3 MEPORPUAMULL N0 NPeOynpeicOeHuo Nulmok,
npogedennvix Ombyocmenom u e2o komanoou 6 2019-2020 2ooax. Lenv cmamvu — o3HaKomieHue y4acmHUKO8
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ncuxuampudeckoe yupeofcdeHue, uszondamop noauyuu, becuenoseunvie ycnosust.

Cuvant de deschidere la Conferinta tematica
»Societatea civila impotriva torturii”

Avocatul Poporului (Ombudsmanul) Republi-
cii Moldova saluta organizatorii si participantii la
conferinta tematicd cu genericul ,,Societatea civila
impotriva torturii”. Precizez ca, discutiile teoreti-
co-practice la nivelul stiintific sunt extrem de im-
portante pentru domeniul prevenirii fenomenelor
torturii si altor forme de rele tratamente. Opiniile,
solutiile si propunerile academicienilor, practicie-
nilor, studentilor de la facultatile de drept, etc. pot
contribui esential in activitatea de preventie. Pre-
venirea torturii reprezinta unul dintre obiectivele
de baza in mandatul Ombudsmanului de aparare si
prevenire a incalcarilor drepturilor omului impo-
triva ingerintelor si supunerii la pedepse inumane,
degradante si tortura din partea agentilor publici.
Anual, echipa Avocatului Poporului de comun
cu membrii Consiliului pentru prevenirea torturii
realizeaza peste 50 vizite in locurile privative de
libertate. Urmare a vizitelor preventive sau de mo-
nitorizare sunt elaborate rapoarte de vizita si te-
matice, care includ observatiile, constatarile si in-
grijordrile privind situatia in detentie. La fel, Om-
budsmanul decide cu privire la emiterea unui set
de recomandari catre autoritatile monitorizate sau
a anumitor acte de reactionare in cazuri grave sau
de urgenta. Trebuie sa recunoastem ca rata de im-
plementare a recomandarilor este relativ buna. Cca
50% din recomandarile pe termen scurt sau mediu

sunt indeplinite de autoritati. In acelasi timp, pro-
blemele globale si de sistem raman nesolutionate.
Printre barierele principale se numara lipsa unui
consens i a vointei politice in acest sens, precum
si insuficienta resurselor bugetare.

Trebuie sa mentionez ca in vizorul Ombudsma-
nului sunt peste 120 locuri privative de libertate
si orice alt loc de detentie, unde existd suspiciuni
cd pot fi private de libertate persoane. in acelasi
timp, accesul la locurile privative de libertate (in
numar de cca 40) din regiunea transnistreana este
obstructionat din cauza situatiei politice, inclusiv
refuzului administratiei regionale.

Doresc succese participantilor la Conferinta
nationala ,,Societatea civila impotriva torturii”
si realizari marcabile tuturor. Indeosebi, aduc
multumiri Asociatiei Obstesti ,,Institutul pentru
Democratie”, Universitatii de Studii Politice si Eco-
nomice Europene ,,Constantin Stere”, Universitatii
de Stat din Comrat, Universitatii Americane din
Moldova, Institutului de Cercetari Juridice, Poli-
tice si Sociologice, Delegatiei Uniunii Europene
pentru organizarea si realizarea acestui eveniment
important.

Cu respect profund,

DI Mihail COTOROBALI,

Avocatul Poporului (Ombudsmanul)
Republicii Moldova,

20 noiembrie 2020

Situatia In penitenciare

Suprapopulare. La situatia din 2019, in
conditii de mai putin de 4 m?> (norma spatiului
locativ prevazuta pentru un condamnat) se detin
4150 condamnati, iar in spatiu mai mare de 4 m?
se detin 2619 condamnati. Plafonul de detentie sta-
bilit de Administratia Nationala a Penitenciarelor
pentru institutiile penitenciare este de 6735 locuri.
De facto, la 31 decembrie 2019 se detineau 6716
persoane. Aceasta nu inseamna neaparat ca in peri-
oada 2019 plafonul de detentie a fost sub 6716 per-
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soane. Mai degraba cifra respectiva este calculata
pentru ziua de 31 decembrie 2019.

Conditii inumane. In observatiile sale anterioa-
re, Ombudsmanul a mentionat ca toate penitenci-
arele din tara sunt de o arhitectura veche, de orga-
nizare neadaptatd pentru detentia omului ca atare.
Spatiile mari (de tip "barac”) influenteaza atat res-
pectarea de catre detinuti a regimului de detentie,
sanatatea lor, cat si capacitatile acestora de a par-
ticipa la programele de resocializare. Mai mult de
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80% din condamnati 1si petrec timpul in incinta
institutiilor din cauza lipsei locurilor de munca si
altor forme de ocupatie. La propriu, penitenciarele
nu dispun/ dispun limitat de domenii ocupationale
specifice si utile persoanelor detinute. Aspectul
,resocializarii” se mentine la procesul de evidenta
a documentatiei scrise, decat de o succesiune de
actiuni in domeniul dat. lar, efortul autoritatilor
penitenciare la acest capitol, inca este minim.

Astfel, detentia persoanelor poate fi usor ca-
lificata ca detentie contrard art.3 a Conventiei si
jurisprudentei europene. Constatérile respective
au fost trasate in repetate randuri de Comitetul
ONU fimpotriva torturii (2014, 2017), Comitetul
european pentru prevenirea torturii (2015-2020),
Avocatul Poporului (2002-2020) precum si Con-
siliul pentru prevenirea torturii (2017-2020). Om-
budsmanul reafirma angajamentul Guvernului in
asigurarea conditiilor demne in spatiile inchise §i
indeamna executivul sa decida asupra unei evalu-
ari globale a situatiei. Alocarea fragmentara si in-
suficientd a resurselor financiare in fiece an, poate
sd nu fie cea mai optima solutie. Respectiv, pro-
babil este necesar de revizuit conceptul executarii
madsurilor privative de libertate, avand in vedere
austeritatea anuala a bugetului public.

Izolarea disciplinara. Potrivit pct.5 din Statutul
executarii pedepsei de catre condamnati, izolatorul
disciplinar reprezinta Incaperea in care urmeaza a
fi executatd, in conformitate cu prevederile art.
246 Cod de executare, sanctiunea izolarii discipli-
nare. In practica, izolatoarele disciplinare sunt uti-
lizate, in special, pentru: a) Incarcerare ca masura
disciplinara, b) incarcerarea in scop preventiv, c¢)
incarcerarea In scop de protectie, d) incarcerarea
celor care au anuntat greva foamei si e) Incarce-
rarea persoanelor cu tulburari. Avocatul Poporului
este constient de faptul ca din lipsa altor spatii in
institutiile penitenciare si alte rationamente, pe-
nitenciarele au identificat doar aceastd metoda de
incarcerare. Totusi, suntem nevoiti sa constatam ca
perioada incarcerarilor decurge pentru unele cate-
gorii de condamnati ani in sir, iar pentru altii de la
5 la 30 zile. Au fost observati detinuti incarcerati
solitar, care, prezentau la prima vedere aspecte
deviante. In actele sale de reactionare, Ombud-
smanul a reafirmat cd in conditiile respective NU
este oportund plasarea vreunei persoane, inclusiv
pe perioade scurte de timp. Tot aici, mentionam ca
detentia 1n izolatorul disciplinar trebuie sa asigure
ca detinutul sa aiba posibilitate sa stea in picioa-
re sau culcat pe pat. Aceasta Inseamna ca patul nu

trebuie sa fie Inchis la perete pe perioada detentiei
or prevederea legald in acest sens ar fi contrara re-
comandarilor CPT 1n acest sens. La fel, institutiile
penitenciare trebuie sa tina cont de durata plasarii
in izolatoare. Aceasta nu ar trebui sd fie mai mare
de 14 zile.

Lipsa de spatii pentru detinutii cu tulburdari. In
toate institutiile penitenciare nu exista spatii speci-
al amenajate pentru persoanele in delir, cu psihoze,
etc. Respectiv, acestea sunt plasate 1n izolatoare-
le disciplinare (care au o alta functie), unde pot fi
detinute mai multe zile/ luni. Institutiile penitenci-
are trebuie deja sa contracteze serviciile medicilor
psihiatri (salariul de 0.5 nu este unul real), care
sa evalueze si sa acorde asistentd necesara pentru
prevenirea si tratamentul maladiilor mentale (daca
este posibil) ale detinutilor. Aceasta recomandare
urmeaza a fi urgent implementata.

Mecanismul compensatoriu. La 01 ianuarie
2019 a intrat in vigoare mecanismul compensa-
toriu, instituit in baza hotararilor CEDO (Cauza
Sisanov si altii) si Legii 163/2017. Acest meca-
nism presupune umanizarea politicii penale prin
reducerea termenului de executare a sentintelor
cu compensarea zilelor de detentie pentru detentia
in conditii precare de detentie, inclusiv 1n arestul
preventiv. Legea compensatorie nu este intocmai
perfecti. In practica, aceasta a fost interpreta-
ta diferit atdt de organele de executare, cat si de
cele de la justitie. Zeci de hotarari judecatoresti se
contrapun, chiar daca situatia este aceeasi pentru
persoanele aflate in detentie. Efectul contrariu al
mecanismului se soldeaza in esecul masurilor pu-
nitive, reducand din scopul legii penale. In 2019
au fost inregistrate peste 4500 plangeri in instante.
Drept consecinta, au fost eliberati 137 detinuti, iar
altor 1410 le-a fost redusa pedeapsa. Alti detinuti
au primit compensatii banesti in valoare de cca 1,2
mln lei. Eliberarea lui Vlad Filat, ex-premier acu-
zat de Tnsusiri de mijloace financiare de proportii,
din arestul preventiv in baza mecanismului com-
pensator a starnit discutii aprinse 1n societate si
politic. Actiunile nechibzuite si ofensive, de altfel,
ale unor subiecti guvernamentali au incins spiritele
obstesti. lar, la finele lui 2019 autoritatile publi-
ce au pregatit un proiect cu privire la suspenda-
rea sau renuntarea la mecanismul compensator.
Unul dintre motivele expuse de responsabilul de
la justitie a fost cd mecanismul presupune elibera-
rea detinutilor ,,violenti, abuzatori, criminali, etc”,
reprezentand un pericol pentru securitatea statului.
Avocatul Poporului aminteste ca prin dispozitiile
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art. 385 alin. (5), art. 4732 — 473* Codul de proce-
dura penald al Republicii Moldova nr. 122/2003,
Statul Republica Moldova a instituit un ,,meca-
nism compensatoriu” pentru detentia persoanelor
in conditii inumane si degradante, contrare art.3
din Conventia europeand, reafirmand, de altfel,
angajamentele sale in abolirea torturii. Astfel, Sta-
tul Republica Moldova a recunoscut cé detentia in
locurile privative de libertate reprezintd o forma
de tratament inuman si degradant, inclusiv incapa-
citatea de a Tmbunatati situatia persoanelor aflate
in detentie. lar, renuntarea nejustificata la ,,meca-
nismul compensatoriu” ar rezuma o ingerintd in
dreptul absolut.

Detinutii pe viatd. In toamna anului 2019, 19
detinuti condamnati la detentie pe viatd au decla-
rat ,,greva foamei”, ca actiune de protest impotri-
va refuzului instantelor judecatoresti in revizuirea
sentintelor lor, cat si a refuzului de a aplica me-
canismul compensatoriu pentru aceasta categorie.
Reprezentantii Ministerului justitiei au sustinut
in fata detinutilor ca vor identifica solutii in acest
sens. In perioada de monitorizare, aceasti ,,solutie”
nu a fost vociferatd. Amintim ca in penitenciarul
nr. 17 din Rezina sunt detinuti 123 condamnati la
pedeapsa maxima.

Transportarea detinutilor in conditii de
umilintd. Un alt compartiment care necesitd
atentie si implicare de urgentd este majorarea
si iImbunatatirea parcului auto al Administratiei
Nationale a Penitenciarelor (ANP). Majoritatea
autospecialelor (40) sunt neconforme standar-
delor CPT si nu asigura conditii demne si sigure
de transportare, inclusiv aflare pe termen lung in
acestea.

Avocatul Poporului incurajeaza Guvernul sa
sustind initiativa ANP in vederea achizitionarii a
cel putin 10 mijloace de transport auto cu capacita-
te medie (12/15 locuri), 3 mijloace de transport de
tip ambulanta, 2 mijloace de transport de capacita-
te mare (21/27 locuri) de tip autobuz si 3 mijloace
de transport cu capacitate mare (21 locuri) de tip
camion.

Violente intre detinuti. Potrivit datelor ANP,
pe parcursul anului 2019 au fost inregistrate lezi-
uni corporale: 1203 de cazuri depistate in mediul
detinutilor. In 2018, respectiv 1038 de cazuri, ce
constituie o crestere cu 13,71%, 306 de cazuri
sositi din izolatoarele inspectoratelor de politie
(2018 - 248), indicator in crestere cu 18,95%, 897
de cazuri depistate la condamnati pe teritoriul pe-
nitenciarului (2018 - 790).
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Ombudsmanul considerd ca ANP trebuie s con-
tinue eforturile in scopul prevenirii si contracara-
rii actelor de violenta si intimidare dintre detinuti,
acordandu-se o atentie deosebitd cauzelor si origi-
nii fenomenului; sa intreprinde masurile necesare,
astfel incat personalul penitenciarului sa nu se mai
bazeze pe ierarhia informald din randul detinutilor
pentru a mentine ordinea si securitatea; sa intre-
prindd masuri necesare pentru a garanta ca dreptul
detinutilor de a depune plangeri sa fie efectiv, asi-
gurand, totodata, ca aceste plangeri sa nu provoace
presiuni din partea personalului penitenciarului; sa
demareze o examinare aprofundata a efectivului, in
special, serviciului securitate, si a revedea numarul
unitatilor de personal al institutiei penitenciare in
scopul extinderii acestuia si asigurdrii numarului
corespunzétor al personalului de supraveghere;
sd intreprinda masuri in scopul instruirii persona-
lului institutiei penitenciare in materia securitatii
si sigurantei, inclusiv conceptul securitatii dina-
mice, aplicarea fortei si mijloacelor de constran-
gere si confruntarea detinutilor violenti, luand in
consideratie tehnicile preventive si de neutralizare,
precum sunt negocierea si medierea.

Atacuri asupra angajatilor. Numarul de ata-
curi asupra angajatilor se mentine la acelasi nivel.
In 2019 au fost inregistrate 16 cazuri de tentativa
de atac (iar in 2018 - 20 cazuri de atac) in cadrul
penitenciarelor nr. 3 — Leova, nr. 5 — Cahul, nr. 9
— Pruncul, nr. 10 — Goian, nr. 11 - Balti, nr. 13 —
Chisinau, nr. 17 - Rezina si nr. 18 - Branesti. In
toate cazurile au fost intentate dosare penale. Aici
nu sunt incluse cazurile de abuz verbal, intimidare
si ofensa din partea detinutilor/ liderilor informali.
In 2020 au fost raportate doar 6 acte de atacuri asu-
pra angajatilor.

Avocatul Poporului a primit mai multe
informatii cu privire la abuzurile permanente fata
de angajati. Se pare cd pedeapsa penala pentru
nesupunere la cerintele legitime nu este tocmai
drastica pentru a descuraja fenomenul mentionat.
Lipsa mecanismelor de protectie a angajatilor Tm-
potriva abuzurilor psihice si atacurilor fizice este
o problema majora pentru resursele umane din
penitenciare. Suntem de opinia cd in conditiile
cresterii influentei subculturii criminale, numaru-
lui insuficient de angajati, autoritatile trebuie sa
revind la acest subiect pentru a depasi eventuale-
le riscuri de proportii. Uzul de forta fizica pentru
opunerea rezistentei In favoarea art. 233 Cod de
executare, la fel, nu este cea mai oportuna si re-
zonabila solutie.
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Situatia la politie

In 2019 au fost retinute 6331 persoane, dintre
care 313 femei si 40 minori. La fel, au fost retinuti
contraventional 28 barbati si 100 femei (majorita-
tea in mun. Chisinau). In primul semestru al anului
2020, au fost retinute 1124 persoane.

Renovidri. La finele anului 2019 au fost date
in exploatare izolatoare de politie, renovate din
fondurile Uniunii Europene, precum: izolatorul
Inspectoratului de politie Héancesti (in continua-
re IP), izolatorul IP Orhei, izolatorul IP Cimislia,
izolatorul IP Ungheni, izolatorul IP Causeni, izo-
latorul IP Edinet, izolatorul IP Criuleni, izolatorul
IP Sangerei, izolatorul IP Rascani si izolatorul IP
Cahul. La etapa de reconstructie sunt izolatoarele
din Soroca, Balti, Ceadar Lunga si Comrat.

La fel, a fost sistate activitatea a 33 izolatoare
ale politiei precum: Anenii-Noi, Bélti, Bender, Ca-
hul, Causeni, Cimislia, Criuleni, Donduseni, Du-
basari, Edinet, Hancesti, Orhei, Rascani, Sangerei,
Soroca, Straseni, Telenesti, Ungheni, Vulcanesti,
Leova, Soldanesti, laloveni, Basarabeasca, Comrat,
Briceni, Rezina, Cantemir, Ceadar Lunga, Drochia,
Nisporeni, Ocnita, Stefan-Voda si Taraclia.

La moment, functioneaza izolatoarele de tip
vechi: Caldrasi, Falesti si Floresti, iar in izolato-
rul Directiei politiei mun. Chisindu au loc reparatii
minore. In Chisinau, detentia retinutilor se asigura
doar 1n izolatorul Directiei de politie Chisindu ce
dispune de 50 locuri.

COVID-19. Inspectoratul General al Politiei
(IGP) a instituit 3 izolatoare speciale pentru plasa-
rea bolnavilor de infectie. Acestea sunt izolatorul
din Floresti, izolatorul de la Calarasi si izolatorul
de la Ceadar-Lunga. Conform deciziei asumate, in
aceste trei izolatoare, urmau sd fie plasate persoane-
le retinute pe durata de izolare (de la 7 1a 14 zile). In
opinia noastra, plasarea persoanelor retinute infec-
tate cu coronavirus n aceste izolatoare constituie n
sine o violare a art. 3 CEDO. Toate trei spatii priva-
tive nu corespund standardelor minime de detentie,
fapt despre care Avocatul Poporului si Consiliul
pentru prevenirea torturii au mentionat in repetate
randuri 1n rapoartele si recomandarile sale. Spre
exemplu, 1n izolatorul de la Floresti lipsesc veceurile
in celule; in izolatorul de la Calarasi si Ceadar-Lun-
ga persista igrasie si antisanitarie. Respectiv, plasa-
rea suspectilor cu maladii respiratorii In conditiile
respective este contraindicatd. Ombudsmanul a re-
comandat Inspectoratului General al Politiei sa-si
revizuiasca decizia respectiva imediat'.

1 Dispozitia sefului IGP nr.34/16-569/2020.

Izolatoare vechi. Lamoment, rdman functionale
in conditii necorespunzatoare pana la darea in ex-
ploatare a tuturor izolatoarelor care urmeaza a fi
renovate, izolatorul de la Falesti (conditii degra-
dante) in care au fost plasate 305 persoane in 2019
si 2020 - 141 persoane; izolatorul de la Comrat
(conditii deplorabile) in care au fost plasate 104
persoane in 2019; izolatorul de la Floresti (lipsa
WC, conditii umilitoare) in care au fost plasate 9
persoane in 2019 si 87 in 2020 si izolatorul de la
Ceadar-Lunga, unde au fost plasate 199 persoane
in 2019.

Detentia peste termen. In cadrul vizitelor sale
Avocatul Poporului a continuat sa identifice per-
soane detinute peste termenul legal de 72 ore.
Amintim cd normele europene solicitd ca acest
termen sa fie redus la 48 ore. Avocatul Poporului
a recomandat 1n repetate randuri ca IGP sa exclu-
da detentia persoanelor in izolatoarele de detentie
preventiva de peste 72 ore. Avocatul Poporului a
atentionat conducerea IGP/ subdiviziunile terito-
riale, etc precum ca aflarea in custodia politiei a
unor persoane retinute nu poate depasi termenul de
72 de ore, iar daca sunt motive legale/temeinice/
autorizate ca aceasta persoana trebuie sa se afle in
custodia statului si dupa expirarea celor 72 de ore,
persoana retinutd urmeaza a fi transferaté in custo-
dia unui penitenciar. Avocatul Poporului reitereaza
ca regula generala privind respectarea dreptului la
libertate si sigurantd prezuma respectarea terme-
nului de 72 ore.

Odata cu adoptarea hotararii privind regimul de
urgentd, masura de detentie provizorie a persoanelor
retinute a fost extinsa pana la 7 zile. Desi, termenul
de detentie preventiva nu poate depdsi 72 ore. Re-
spectiv, in primul semestru al 2020, au fost retinute
1124 persoane, dintre care 811 persoane au fost tinute
in izolator de pana la 7 zile (perioada de carantind),
inclusiv dupa 15 mai 2020. Printre acestea, se nu-
mard persoane condamnate sau arestate preventiv,
care, potrivit reglementarilor nationale trebuie sa fie
detinute doar in penitenciare. In acelasi timp, ANP a
raportat ca izolatoarele sale de urmarire penala sunt
arhipline, iar spatiul pentru carantind este insufici-
ent. Prin urmare, IGP a fost nevoit sa mentind ca-
tegoriile mentionate de persoane, contrar statutului
izolatoarelor politiei, respectiv, depasind termenul
legal. IGP a informat Ombudsmanul despre faptul
cd admite incalcarea prevederilor constitutionale si
a solicitat opinia acestuia.

In cadrul vizitelor preventive realizate in 10
Inspectorate de politie In perioada iunie-octom-
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brie 2020, angajatii OAP au observat cd unele
izolatoare, s-au confruntat cu problema aglome-
rarii; remedierii fluxului de arestati; escortare si
repartizarea separata a acestora etc.2. Dincolo de
acestea, asigurarea cu echipamente si mijloacele
de protectie contra pandemiei, de la caz la caz,
este minima. Spre ex: lipsa mastilor de protectie
pentru retinuti, ori de céte ori acestia ies si intrd
in celula, etc. Functionarii OAP au fost informati
despre reticenta izolatoarelor de urmarire penala
nr. 5, 11, 13 sinr. 17 de a primi arestatii decat dupa
expirarea perioadei de 7 zile/sau mai mult, inclusiv
din lipsa spatiilor de carantind in penitenciare. In
acelasi timp, fluxul de escortari realizate de politie
este unul extrem de inalt, comparativ cu perioada
2019.

Inregistrarea leziunilor. Avocatul Poporului
recomanda IGP si subdiviziunilor sale teritoriale
sd inregistreze/ raporteze orice cazuri de leziuni/
violente/ acte de rele tratamente la retinerea persoa-
nei si detentia acesteia In conformitate cu normele
Comitetului pentru Prevenirea Torturii (CPT). IGP
trebuie sd implementeze corect si conform sugesti-
ilor CPT continutul examinarilor medicale, in spe-
cial, in partea ce tine de alegatii de rele tratamente
in detentie sau la retinere.

Situatia solicitantilor de azil

Nereturnarea cetdtenilor care au solicitat
protectie. In contextul torturii, principiul neretur-
narii inseamna c¢a nici un stat nu va expulza, retur-
na sau extrada o persoana catre alt stat atunci cand
existd motive serioase de a crede cd aceasta ar fi
expusa la pericolul de tortura. Avocatul Poporului
reitereaza ca nu sunt permise derogari de la princi-
piul nereturndrii in nicio imprejurare. Serviciul de
Informatii si Securitate nu trebuie sa abuzeze de
obligatia de returnare, iIn momentul in care Biroul
Migratie si Azil nu a finalizat procedurile de acor-
dare a protectiei.

Cazuri. OAP a Iinregistrat sesizdri privind:
ignorarea cererilor de azil; neoferirea accesului la
procedura de azil; returnarea imediatd in tara de
origine sau de decolare; detentia pe teritoriul ae-
roportului pentru o perioada indelungata; neinfor-
marea Biroului Migratie si Azil despre parvenirea
solicitantilor de protectie sau informarea cu intar-
ziere despre acest fapt, etc.

2 http://ombudsman.md/rapoarte/prevenirea-torturii/
in-baza-vizitelor/
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Indezirabili oricdand. Stricto senso, potrivit
Legii nr.112/2008 pentru aprobarea Conceptiei
securitatii nationale a Republicii Moldova, unicul
act ce prevede notiunea de ,,securitate nationala”
- Securitatea nationald reprezintd conditia fun-
damentald a existentei poporului din Republi-
ca Moldova, a statului moldovenesc si este un
obiectiv al tarii. Obiectivele securitdtii nationale
a Republicii Moldova sunt: asigurarea si apararea
independentei, suveranitatii, integritatii teritoriale,
ordinii constitutionale, dezvoltarii democratice,
securitatii interne, consolidarea statalitatii Repu-
blicii Moldova. Prin urmare, cetétenii strdini pot
fi declarati indezirabili usor si oricand in baza
formularii Legii nr.112/2008. Respectiv se impu-
ne necesitatea argumentarii suficiente si plauzibi-
le a oricarui demers ce priveste afectiuni asupra
securitatii nationale. Justificarea precum ci ,,in-
teresul national” este prerogativa exclusiva a or-
ganelor Serviciului de Informatii si Securitate nu
este una plauzibila, or ,,national” releva ca aduce
o atingere publicului larg, respectiv aceste decizii
trebuie si pot fi cunoscute societatii, parte a Statu-
lui.”

Situatia la frontierd. Angajatii OAP au reali-
zat un sir de vizite la punctele de trecere a fron-
tierei si sectoarele politiei de frontiera de comun
cu membrii Asociatiei Obstesti Centrul de drept
al Avocatilor. Urmare a vizitelor comune, au fost
emise recomandari de ameliorare a situatiei si
prevenirii unor eventuale abuzuri fatd de straini si
solicitantii de azil®.

Situatia in institutiile de psihiatrie

In principiu, spitalele ar trebui si fie lo-
curi sigure atat pentru pacienti, cat si pentru
personalul angajat. Bolnavii psihic trebuie
tratati cu respect si demnitate, si intr-o manierad
umana, care sa le respecte deciziile si personali-
tatea.

Numdr mare de leziuni si contentiondri. In
2019 in adresa OAP au parvenit 373 de sinteze
de la Spitalul Clinic de Psihiatrie Chisinau - 344
sinteze, Spitalul de Psihiatrie Balti - 1 sinteza, Spi-
talul de Psihiatrie Orhei - 28. Respectiv, au fost
raportate 14 cazuri de deces (13 decese plus un caz
de suicid); 247 pacienti au fost depistati cu leziuni
(153 cazuri la internare si 102 cazuri de leziuni in
custodie); 8 tentative de suicid; 5 cazuri de abuz

3 http://ombudsman.md/rapoarte/prevenirea-torturii/
in-baza-vizitelor/
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asupra angajatilor; 3 cazuri de autovatamare; 3 -
de violenta intre pacienti si alte 3 - de incidente pe
efectiv. La fel, observam ca din numarul total de
cazuri raportate, dupa statistica de gen, In 57% au
fost femei, iar in 47% sunt barbati. In 101 cazuri,
spitalele de psihiatrie au recurs la consiliere, apli-
carea mijloacelor speciale de contentionare, meto-
da imobilizarii chimice a pacientilor. In majorita-
tea informatiilor, termenul de imobilizare a fost 30
min. Aceste actiuni au avut loc sub supraveghere.
Consecinte nu ar fi survenit.

Imobilizarea chimicd. Din informatiile anali-
zate, rezumam cd personalul medical aplica des
imobilizarea medicamentoasa, fie de 2 sau 3 ori in
aceeasi zi asupra unui pacient, fie in fiecare zi. In 2
cazuri de deces, evidentiem ca pacientii ar fi dece-
dat dupa imobilizarea medicamentoasa (in aceeasi
zi). In alte cazuri, imobilizarea a fost aplicati cu
titlu de sanctiune disciplinard, de ex: pentru atac
asupra angajatului. Avocatul Poporului indeamna
institutiile de resort sa elaboreze, aprobe proce-
duri operationale privind contentionarea/imobi-
lizarea protectiva, obligatiile si responsabilitatile
angajatilor, precum si instrumente de protectie
a angajatilor Tmpotriva abuzurilor pacientilor
violenti.

wBercut” calmeaza pacientii. Au fost descri-
se (cu rezerva) cazuri de abuz prin maltratare din
partea infirmierilor (sectiile pentru barbati). La
fel, intr-un singur caz a fost raportatd implicarea
serviciilor de paza particulard ,,.Bercut” pentru
,calmarea” pacientului la Spitalului Clinic de Psi-
hiatrie Chisindu. Urmare a implicarii angajatilor
Bercut, pacientul a obtinut o echimoza in regiu-
nea ochiului.

Situatia in centrele de plasament pentru
persoanele cu dizabilitati

in Republica Moldova functioneazi sase Centre
de plasament pentru persoanele cu dizabilitati pen-
tru adulti si alte 3 pentru copii. Centrele presteaza
servicii de plasament temporar pentru adulti/ mi-
nori, aflate In gestionarea si coordonarea Agentiei
Nationale de Asistentd Sociala (ANAS).

Spatii neacomodate. Conditiile materiale de
cazare sunt diferite de la o institutie la alta. La
general, acestea nefiind acomodate cerintelor si
necesitatilor specifice pentru rezidenti. Avocatul

4 CPPVPD Chisinau, CPPVPD Cocieri, CPTPD Balti,
CPTPD Badiceni, CPTPD Brinzeni, CPTPD Cocieri,
CPTCD Orhei, CPTCD Hincesti si CPTCSP Soroca
(www.anas.md).

Poporului recomanda ANAS/ Centrelor de plasa-
ment sa:

a) intreprinda masuri privind reparatia blocuri-
lor locative;

b) organizeze cat mai des si la necesitate actiuni
de plimbare in aer liber a beneficiarilor aflati in
scaune rulante sau imobilizati la pat (in cazul in
care starea sanatatii permite);

c) informeze beneficiarii despre tratamentul
oferit;

d) solicite ori de cate ori este cazul acordul la
tratament sau interventiile medicale;

e) reexamineze periodic beneficiarii/ dosarele
medicale in vederea stabilirii conformitatii trata-
mentului necesar medical, in special a beneficiari-
lor cu maladii;

f) angajeze psihologi, educatori, asistenti so-
ciali, etc in institutie, fie a identifica alte solutii
pentru depasirea viciilor in sistemul de asistenta si
integrare sociald a custodiatilor;

g) revizuiasca programele ocupationale pentru
beneficiari si sa initieze activitati de dezvoltare si
socializare utile si necesare beneficiarilor;

h) desfasoare sesiuni de instruire cu beneficiarii
despre efectele adverse asupra sanatatii in scopul
actiunilor de profilactica impotriva abuzului de al-
cool, fumat, violentei, etc;

1) initieze programe de alfabetizare, citire,
invatare, picturd, etc pentru beneficiari;

j) mentind evidenta incidentelor/ conflictelor/
relelor tratamente in Registrele de plangeri si con-
flicte;

k) sporeasca gradul de satisfactie a muncii
angajatilor (salarii, echipament, etc).

Probleme de sandtate. Majoritatea benefici-
arilor au probleme dentare. Insa, programele ga-
rantate nu includ posibilitatea tratarii afectiunilor
dentare/ stomatologice, implant, etc — decat doar
extractiile. Guvernul trebuie sa aloce resurse pen-
tru tratamentul dentar, rezidentii fiind Tn imposibi-
litate singuri sa-si trateze problemele dentare. La
fel, Avocatul Poporului reaminteste Centrelor de
plasament despre necesitatea respectarii dreptului
la informare despre tratamentul oferit beneficia-
rilor, ca unul din elementele esentiale asigurarii
drepturilor pacientului la sanatate. Ombudsma-
nul recomanda serviciului medical reexaminarea
periodica a beneficiarilor in vederea stabilirii
conformitatii tratamentului necesar medical, in
special a beneficiarilor cu maladii.

Lipsa terapiei ocupationale. Reiteram lipsa
domeniului terapiei ocupationale in centrele de
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plasament. Rezidentii, practic, toatd ziua stau,
nefiind ocupati, decat 1% din numdrul aces-
tora, ceea ce rezuma la faptul cd persoanele cu
dizabilitati sunt pur si simplu plasate acolo fara
posibilitatea ca acestia sa fie ulterior reintegrati
in societate. Ombudsmanul recomandd ANAS/
Centrelor de plasament sa revizuiasca programele
ocupationale si sd initieze activitati de dezvoltare
si socializare utile si necesare beneficiarilor. La
fel, Avocatul Poporului reaminteste ca rolul asis-
tentului social este net importanta in institutia de
menire sociala. Lipsa/ regimul de lucru (se pre-
zinta la urgentd) trezeste dubii serioase cu privire
la eficienta activitatii acestui angajat important in
institutie. Mai mult, un singur angajat la numarul
de rezidenti este insuficient, avand in vedere fap-
tul ca asistentul social are nu doar misiunea de
documentare si evidenta sociald, dar si de reinte-
grare a beneficiarilor. Lipsa acestuia, precum si a
psihologilor angajati conduce la vicii 1n sistemul
de asistenta si integrare sociala a custodiatilor.

Concluzii

Situatia in locurile privative de libertate ra-
mane Ingrijoratoare. Procesele elective si in-
stabilitatea actului guvernamental au ldsat o
amprenta criticd in toate locurile privative de
libertate. lar, moratoriul la angajari, inechitatea

salariilor, conditiile de munca, etc. au contribuit
la Tnrautatirea situatiei la capitolul asigurarea cu
resurse umane. Majoritatea institutiilor ce asigura
custodia persoanelor private de libertate sunt in
crizd de angajati, n particular profesionisti. Re-
spectiv, scade calitatea activitatilor de resociali-
zare, reeducare, etc.

Intre timp, locurile de detentie au devenit doar
spatii de cazare pe perioade indelungate cu efec-
te ireversibile asupra aspectelor fizice si psihice
ale persoanei. Se pare, ca atentia autoritatilor nu
trebuie sa se rezume doar la componenta crearii
conditiilor materiale bune de trai, ci si la dome-
niul ocupational si educativ al persoanelor plasa-
te in aceste institutii.

Avocatul Poporului sustine ca situatia 1n sis-
temul privativ de libertate poate progresa doar in
cazul unei vointe politice ferme, clare, transpa-
rente si responsabile. lar reformele initiate, ur-
meaza a fi prelungite in scopul protectiei efective
impotriva torturii si altor forme de pedepse inuma-
ne si degradante.
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This scientific study was aimed at finding the reasons of the legislator of the Republic of Moldova to enshrine
the acts of torture, inhuman or degrading treatment in Chapter Il of the Special Part of the Criminal Code —
‘Crimes against freedom, honour and dignity of the person’. This concern is fuelled, by the differences that arise
in terms of the location in a certain Chapter, between the current incriminating model in the field concerned and
that one the was used until the adoption of the Law of the Republic of Moldova on the amendment and comple-
tion of certain legislative acts, no. 252 of 08.11.2012. The comparative analysis of the criminal regulations of
the Republic of Moldova, other states regarding the liability for torture, inhuman or degrading treatment and
the synthesis of the relevant ECtHR case law, allowed to present the legal and social aspects of these harming

facts, due to which it was possible to detach the necessary explanations that substantiate the legislative reshuf-
fles introduced by the Law of the Republic of Moldova on the amendment and completion of certain legislative
acts, no. 252 of 08.11.2012.

Keywords: torture, inhuman treatment, degrading treatment, human dignity, law of the European Court of

Human Rights.

TORTURA, TRATAMENTUL INUMAN SAU DEGRADANT
(art. 166' CP RM) — ATENTATE ASUPRA DEMNITATII UMANE

Demersul stiintific este destinat identificarii ratiunilor legiuitorului Republicii Moldova de a disloca faptele de
torturd, tratament inuman sau degradant in Capitolul 111 al Partii Speciale a Codului penal — ,, Infractiuni contra
libertatii, cinstei §i demnitatii persoanei”. Aceasta preocupare este dictata de diferentele care se impun, in latura
amplasarii intr-un anumit Capitol, intre actualul model incriminator in materie §i cel care a operat pana la inter-
ventia Legii Republicii Moldova pentru modificarea si completarea unor acte legislative, nr. 252 din 08.11.2012.
Analiza comparativa a reglementdarilor penale ale Republicii Moldova, ale altor state referitoare la raspunderea
pentru torturd, tratament inuman sau degradant si sintetizarea jurisprudentei CtEDO in materie, a permis ilus-
trarea naturii juridice §i sociale a acestor fapte prejudiciabile, gratie careia s-a putut desprinde explicatiile de
rigoare care au stat la baza remanierilor legislative intervenite prin Legea Republicii Moldova pentru modificarea
si completarea unor acte legislative, nr. 252 din 08.11.2012.

Cuvinte-cheie: torturd, tratament inuman, tratament degradant, demnitate umand, jurisprudenta Curtii Euro-
pene a Drepturilor Omului.

LA TORTURE, LES TRAITEMENTS INHUMAINS OU DEGRADANTS
(art. 166' CP RM) - ATTEINTES A LA DIGNITE HUMAINE

Cet article vise a identifier les raisons pour lesquelles le législateur de la République de Moldova a invoqué
les actes de torture et les traitements inhumains ou dégradants au chapitre 11l de la partie spéciale du Code
pénal — “crimes contre la liberté, [’honneur et la dignité de la personne”. Cette préoccupation est dictée par les
différences qui sont imposées, en termes de localisation dans un certain chapitre, entre le modele incriminant
actuel en la matiere et celui qui a fonctionné jusqu’a l'intervention de la loi de la République de Moldova pour
la modification et ['achévement de certains actes législatifs, n° 252 du 08.11.2012. Une analyse comparative des
réglements du droit pénal de la République de Moldova, des autres Etats membres concernant la responsabilité
pour usage de la torture, des traitements inhumains ou dégradants, et la synthése de la jurisprudence de la Cour
Européenne des droits de I’ homme dans ce domaine, ont permis d’ illustrer la nature de la sécurité juridique et
sociale de cette activité criminelle, grdce a laquelle il a été possible de tirer des explications, qui ont été a la
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base des modifications des modifications législatives qui ont eu lieu par la Loi de la République de Moldova pour
la modification et I’ achévement de certains actes législatifs, n° 252 du 08.11.2012.

Mots-clés: torture, traitements inhumains, traitements degradants, dignité humaine, jurisprudence de la Cour
Européenne des Droits de |’Homme

IIBITKU, BECUEJIOBEYHOE NJIN YHNXXAIOUIEE OBPAIIEHUE
(ct. 166' YK PM) - TIOCATATEJBCTBA HA YUEJTIOBEYECKOE TJOCTOUHCTBO

Jannas cmamosi npu3eaHa blA6UMs NPUYUHBLL, 1O KOMOPLIM 3akoHooamens Pecnybnuxu Mondosa exmoua-
em aKkmol NblMoK, 6ecueno8eyHo20 Uil YHudcaoue2o 0ocmouncmeo oopauienus ¢ 1asy Il Ocobennoii vacmu
Yeonosnozo xooexca - «Ilpecmynienust npomug c60600vl, yecmu u docmouncmaa uenogexa». ObecnokoeHHocns
NPOOUKMOBAHO PAZIUYUIMU, KOMOPble HeOOXOOUMDbL, C MOUKU 3PEHUsL MeCHd 8 ONPeOeleHHOU 21a6e, MeNCOy Hbl-
HewHell UHKPUMUHUPYIOuLell MOOENbl0 8 OAHHOM 60Npoce U motl, KOmopas 0etcmeosaid 00 NPUHAmus 3aKoHa
Pecnyonuxu Monoosa Ne 252 om 08.11.2012 O eneceruu nonpagox u O0NOIHEHUL 8 HEKOMOPble 3AKOHOOAMENbHbLE
axmol. CpasHUmenbHblll AHAIU3 Y2ON08HO20 3aKoHOOamenbcmea Pecnyonuku Mondosa u opyeux eocydapcme 6 om-
HOWEHUU OMEENMCMEEHHOCIU 3d NbIMKU, DeCueno8eyHoe Wil YHUdcaruiee 00CmouHcmeo oopaujerue u 060ouje-
Hue cyoednou npakmukxu ECITY no dannomy 6onpocy no3eonunu npouiiiocmpuposams npagosylo u COYUAIbHYIO
APUPOOY SMUX HAHOCAWUX YuepO (hakmos, Komopbvle U NOCAYICULU OCHOBAHUEM OISl 3AKOHOOAMENTbHBIX UsMeHe-
Hutl nocie npunsimus 3akona Pecnyonuxu Monoosa Ne 252 om 08.11.2012 o énecenuu nonpasok u 0ONOIHeHUll 6
HeKomopbvle 3aKOHOO0AMeNbHbLE AKMbI.

Knwuesvie cnosa: nvimka, 6ecuenoseurnoe obpawenue, yHudcaoujee oopawenue, 4eiogedeckoe 00Cmout-

cmeo, ropucnpyoenyus Egponetickoeo cyoa no npasam ueiosexa.

Incriminating context

By law, in the Republic of Moldova, torture,
inhuman or degrading treatment are harmful acts
incriminated in Art. 166/1 of the Criminal Code
[1] and are enshrined in Chapter III of the Special
Part ‘Crimes against freedom, honour and digni-
ty of the person’. Before the intervention of the
Law on the amendment and completion of certain
legislative acts, no. 252 of 08.11.2012 [2], torture
was incriminated in Art. 309/1, being included in
Chapter XIV of the Special Part, entitled ‘Crimes
against justice’.! Relating the social value pro-
tected through this Chapter to the content of Art.
309/1 of the Criminal Code, we deduce that the in-
criminating framework in the field of torture was
related to a wider scope of social relationships.
This is because, given the provisions of Art.114
of the Constitution of the Republic of Moldova
[3], justice is administered in the name of the law
only by courts. However, analyzing the content of
Art. 309/1 of the Criminal Code of the Republic
of Moldova, we note that by committing harmful

!'Tt should be noted that prior to the operation of the
Law on amendment and completion of certain legislative
acts n.252 from 08.11.2002, the inhuman and degrading
treatment wasn’t considered incriminating, such as nomen
iuris. Thus, for eample, such types of treatment was
partially covered by certain provisions, such as: letter
¢) par.(2) art.328 Criminal Code, meaning the excess of
power or abuse of job duties accompanied by actions that
humiliate the dignity of the damaged party.
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acts described in the law, the act of torture may
impede not only the activity of courts, but also the
activity before and after the trial. Thus, the social
relationships regarding the enforcement of justice
and contribution to the enforcement of justice are
impaired. That is why it was proposed in the lit-
erature to rename Chapter XIV of the Special Part
of the Criminal Code of the Republic of Moldova
from ‘Crimes against justice’ to ‘Crimes related
to the enforcement of justice or related to the en-
forcement of justice’ [4], so as to include the pre-
and post-trial activity. However, the Moldovan
legislator chose another option to adjust this dis-
sent, and namely moved torture to another chapter.
The reason for such a legislative reshuffle is given
in the Informative Note to the Draft Law on the
amendment and completion of certain legislative
acts. [5] According to it, ‘inclusion of the crime
of torture in Chapter III of the Special Part of the
Criminal Code is due to the fact that, similarly to
other crimes such as slavery or trafficking in hu-
man beings, which are directly aimed at degrad-
ing the human being to a mere object, torture is
the most direct attack on human dignity (our em-
phasis). The current classification of Art.309(1) in
Chapter XIV of the Special Part of the Criminal
Code as a crime against justice seems to suggest
that the main subject of protection to be achieved
through the criminalization of torture is the proper
enforcement and administration of justice. While
it cannot be denied that acts of torture are most of-
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ten committed in order to obtain testimonies in the
early stages of the criminal investigation, its pro-
tecting purpose would be reduced to ensuring the
proper act of justice, which would be an absolutely
wrong interpretation and contrary to the spirit and
nature of the complete prohibition of torture in ac-
cordance with international law’.

Such a legislative approach naturally raises the
question: Are there enough grounds to enshrine
torture, inhuman or degrading treatment as a crime
against human dignity? This question arises main-
ly against the background of incriminating models
of torture, inhuman or degrading treatment under
the laws of other states. For example, according to
the Criminal Code of Romania in force [6], subjec-
tion to degrading or inhuman treatment is crimi-
nalized in Art. 281 (2), and torture is provided for
in Art. 282, which in turn refers to Title IV of the
Part Special, entitled ‘Crimes against the enforce-
ment of justice’. On the contrary, in the Spanish
Criminal Code torture and degrading treatment are
provided for in Title VII entitled ‘Torture and other
crimes against moral integrity’ [7], and their analy-
sis makes us concluding that both by committing
the material element of degrading treatment (Art.
173) and by the act of torture committed by an
authority or a civil servant (Art. 174 (1)), includ-
ing by an official from penitentiaries or juvenile
re-education centres (Art.174 (2)), the perpetrator
limits or attacks the moral integrity of the victim.
Based on these examples, we summarize that in
terms of horizontal comparison, there is no unitary
conception of the legal nature of the act of torture,
inhuman or degrading treatment. We consider this
1ssue fundamental, since the social value and, im-
plicitly, the social relationships related to it, which
make up the content of the special legal object of
the crime, are involved in a connection of organic
derivation with the value and social relationships
that represent the generic legal object of the crime.
So, the content of one of the elements of the crime
composition, i.e. the object of the crime, also de-
pends on the correct systematization of a crime.
This is why, in the Romanian specialized literature
it is argued that the main legal object of the crime
of torture (Art. 282 of the CC of Romania) consists
in social relationships regarding the enforcement
of justice, which are incompatible with causing
to a person strong physical or mental sufferings
in any of the purposes mentioned in the norm of
incrimination [8], rather than in the social relation-
ships related to the dignity of the person.

In other words, we recall that the categoriza-
tion of torture as a crime against the dignity of the
person was also conducive to the Criminal Code
of the Republic of Moldova in the version of 1961
(repealed). Thus, torture (Art. 101/1) was enshrined
in Chapter II of the Special Part of the Criminal
Law in the version from 1961 — ‘Crimes against
life, health, freedom and dignity of the person’.
[9] Synthesizing the evolution of the incriminating
frame in the field of torture, we reiterate that on the
current territory of the Republic of Moldova, ini-
tially this act was conceived as a crime against the
dignity of the person, then as a crime against jus-
tice and finally return to the primary conception.
However, we consider that the legislative concep-
tual revision of the categorization of torture, which
we have described, is not based on this historical
precondition. There are other serious reasons that
the legislator has taken into account for doing so.
That is why we still aim to find the answer to the
question by exploring international and European
instruments and mechanisms.

International, European and national context

Art. 5 of the Universal Declaration of Human
Rights [10], Art. 7 of the International Covenant
on Civil and Political Rights [11], Art. 1 of the
UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment
[12], Art. 3 of the European Convention on Human
Rights[13], the preamble to the European Conven-
tion for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment [14], etc.
enshrine one of the most fundamental values of a
democratic society, and namely: the right not to
be subjected to torture and to cruel, inhuman or
degrading treatment or punishment. Despite the
brief wording in the above instruments, the depth
of the established right is, beyond any doubt, as it
is a general right from which no derogations are
allowed, not even in the context of an imminent
danger that threatens the life of the person or even
the life of the nation. A proof of this is the ECtHR
case law. For example, in Gdfgen v. Germany, the
European Court held that Torture, inhuman or
degrading treatment cannot be applied even if a
person’s life is at risk. [...] The philosophical basis
underlying the absolute nature of the right guar-
anteed by Art. 3 does not allow any exception or
justifying factors or balancing of interests, regard-
less of the person’s conduct or the nature of the
crime concerned’. [15] Also, in the case Chahal v.
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the United Kingdom, the European Court held that
‘the Court is well aware of the difficulties faced
by States in modern times in protecting their com-
munities from terrorist violence. However, even
in these circumstances, the Convention prohibits
in absolute terms torture or inhuman or degrad-
ing treatment or punishment, irrespective of the
victim’s conduct. Unlike most of the substantive
clauses of the Convention and of Protocols Nos.
1 and 4, Art. 3 makes no provision for exceptions
and no derogation from it is permissible under Art.
15 even in the event of a public emergency threat-
ening the life of the nation.’ [16]

Having due regard to this particularity, there
was an opinion according to which the prohibition
of torture acquired the status of absolute right as
it was based on the moral thesis that there is no
greater violation of human dignity. [17] The same
idea is shared by other authors. According to them,
the prohibition of torture and other forms of ill-
treatment stems directly from the inherent and in-
alienable dignity of every human being that must
be respected and protected in absolute terms, re-
gardless of the conduct of the individual, and in
any circumstances. [18]

In the same vein, international and European
human rights provisions indirectly refer to human
dignity when they prohibit torture, inhuman or de-
grading treatment or punishment. For example, in
the Preamble to several universal documents, such
as the International Covenant on Civil and Political
Rights, it is stated that fundamental human rights
derive from the inherent dignity of the human be-
ing. It should be noted that special international in-
struments also evoke the same idea. For example,
the United Nations Declaration on the Protection
of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment
or Punishment states: ‘Considering that ... the rec-
ognition of the inherent dignity and of the equal
and inalienable rights of all members of the human
family is the foundation of freedom, justice and
peace in the world.” [19] The United Nations Dec-
laration on the Elimination of All Forms of Racial
Discrimination [20], also states that discrimination
between people on the grounds of race, colour,
or ethnic origin is an insult to human dignity and
must be condemned as a violation of human rights
and fundamental freedoms and as a matter likely to
disturb the peace and security of peoples. Invoking
the provisions of this latest international act is not
coincidental. To exclude any confusion regarding
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its relevance to the subject of our research, we re-
iterate that torture, according to Art. 1 of the UN
Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment, and
according to Art.166' (3) of the CC of the RM, is
committed inter alia, for any other reason, based
on a form of discrimination, whatever it may be.
Based on the provisions referred to above, we de-
duce that torture, punishment or cruel, inhuman or
degrading treatment mainly harms the dignity of
the person, a concept which is not defined by inter-
national and regional legal instruments.

The concept of human dignity is not defined in
the domestic legal framework. However, some de-
tails on the nature of human dignity derive from
the fundamental law of the Republic of Moldova,
according to which human dignity is conceived
as the core value, and its observance is a primary
principle. A proof of this is Art. 1 (3) of the Con-
stitution, according to which the Republic of Mol-
dova is a democratic state governed by the rule
of law, in which human dignity (our emphasis),
human rights and freedoms, free development of
human personality, justice and political pluralism
are supreme values and are guaranteed. Therefore
we conclude that human dignity is a constitutional
principle, a supreme value of the rule of law, rather
than a fundamental right, that is a constitutional
position shared by other states, such as France. In
this respect, it has been argued in the specialized
French literature that the dignity of the person is
not only a constitutional principle, but also a uni-
versal one which presupposes the protection of the
person against any form of enslavement, degrada-
tion and even humiliation. [21] Since there is no
any definition of human dignity, we will use its
judicial interpretation given in point 5 of the Deci-
sion of the Plenum of the Supreme Court of Justice
of the Republic of Moldova ‘On the application of
legislation on the protection of honour, dignity and
professional reputation of natural and legal per-
son’, No. 8 0f09.10.2006 [22], according to which
the dignity is the self-appreciation of the person
based on the appreciation of the society.

The relevant ECHR case law

In terms of both the European case law [23] and
doctrines [24] it was revealed that the main pur-
pose of Art. 3 of the European Convention is the
protection of human dignity and physical integrity.
At the same time, the protection of Art. 3 extends
over several types of attacks on human dignity and
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physical integrity. This is because the right not
to be subjected to torture, inhuman or degrading
treatment and punishment is a ground where the
ECtHR has proceeded to successive interpreta-
tions and development of essential concepts start-
ing from the degrees of impairment of the dignity
of the person. For example, in the cases Ribitsch
v. Austria [25], Tekin v. Turkey [26], Assenov and
others v. Bulgaria [27], Labita v. Italy [28], Pantea
v. Romania [29], Rupa v. Romania (No. 1) [30],
Savitschi v. the Republic of Moldova [31], Feodo-
rov v. the Republic of Moldova [32], Buhaniuc v.
the Republic of Moldova [33], Lolayev v. Russia
[34], etc., the European court raised to the rank of
principle the fact that ‘in respect of a person de-
prived of liberty, any recourse to physical force,
which his/her own conduct did not make strictly
necessary, affects human dignity (our emphasis)
and constitutes, in principle, a violation of the right
guaranteed by Art. 3 of the Convention’. Moreover,
the use of force harms human dignity whether or
not the victim has suffered a severe or long-lasting
physical effect. Specifically, in the case of Tyrer
v. the United Kingdom [35], the ECtHR held that
although the applicant had not suffered any severe
or long-lasting physical effect, the punishment ap-
plied (three strokes of a birch twig over the back-
side, with pieces of the birch breaking), the appli-
cant was made to take down his trousers and un-
derpants and bend over a table, being held by two
policemen, while the third one was administering
the punishment; the birching raised the applicant’s
skin and he was sore for about a week and a half
afterwards) — whereby the person was treated as
an object in the hands of the authorities — was a
violation of his dignity and physical integrity, as
the applicant suffered significant bodily injury and
humiliation, which reached the level of serious
degrading treatment and punishment within the
meaning of Art. 3 of the Convention.

In addition to the use of physical force against
a person in state custody, the dignity of the person
1s also harmed in the case of discrimination, what-
ever it may be. Thus, for example, in §113 of the
Decision of 12 July 2005, in the case of Moldo-
van and Others v. Romania (No.2) [36], the Euro-
pean Court held that the ethnic discrimination to
which the applicants had been publicly subjected
by the manner in which the petitions were settled
by the authorities, as well as the housing condi-
tions of the applicants harm their human dignity,
constituting, in the light of the circumstances of

the case, degrading treatment within the mean-
ing of Art. 3 of the Convention. Moreover, the
former Commission also held in the case of Pa-
tel (Asiatiques d’Afrique Orientale) v. the United
Kingdom [37] that the racial discrimination to
which the applicants had been subjected by the
application of immigration legislation consti-
tuted an impairment of human dignity, which in
the circumstances of the case (mass expulsion of
Asians from East Africa, some of whom, even if
they held a valid British passport, were denied
residence in the United Kingdom) led to degrad-
ing treatment within the meaning of Art. 3 of the
Convention. Even based on the interpretations
of by the European Court of the degrading treat-
ment, we can realize that, every time such a treat-
ment is a special offense to human dignity, as it
causes the human being a feeling of fear, suffer-
ing and inferiority, humiliating and debasing it.
That is why, we share the opinion that degrading
treatment takes into account those serious viola-
tions of human dignity that are likely to lower a
person’s social status, his/her situation or reputa-
tion can be considered as such treatment, in the
meaning of Art. 3 of the Convention, if it reaches
a certain degree of seriousness. [38]

In the same vein, according to the case law of
the ECtHR, human dignity is harmed when the
person is subjected to forced medical treatment,
unless it proves to be of therapeutic necessity. Al-
though there is still a weakly ground exploited by
the Court, we cannot disregard the finding made by
the European court on this subject. We refer to the
case of Gorobet v. the Republic of Moldova [39],
according to which the applicant alleged that his
detention and forced psychiatric treatment in the
psychiatric hospital had caused him severe mental
suffering, which constituted inhuman and degrad-
ing treatment. In the circumstances of this case, the
Court saw no reason to disagree with the applicant
and noted that it had not been proven that there was
a need to subject the applicant to psychiatric treat-
ment and, therefore, subjecting him to psychiatric
treatment was illegal and arbitrary. Furthermore,
the Court noticed that the medical treatment had
lasted a considerable period of forty-one days and
that during his detention the applicant had no con-
tact with the outside world. In the opinion of the
Court, such illegal and arbitrary treatment could
have at least caused to the applicant the feelings of
fear, agony and inferiority, which is why the Court
ruled that the psychiatric treatment to which the
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applicant had been subjected constituted, at least,
degrading treatment, within the meaning of Art. 3
of the Convention.

Conclusions

Given the international and European instru-
ments and mechanisms, as well as the materiality
of the act of torture, inhuman or degrading treat-
ment that we derive from the legal framework of
the Republic of Moldova, as well as their scope,
we could notice that these conducts cover vari-
ous ways, whereby human dignity is seriously
harmed, consisting in: recourse to physical force
of persons deprived of liberty; establishment or
application of institutionalized corporal punish-
ments; use of discriminatory treatment; applica-
tion of forced medical treatment, etc. For these
reasons, the incrimination of torture, inhuman or
degrading treatment in Chapter III of the Special
Part of the Criminal Code of the Republic of Mol-
dova is the most appropriate legislative solution
based on the systemic interpretation of criminal
law. Consequently, by law, there is no impedi-
ment in supporting the fact that the social value
protected mainly by the incrimination enshrined
in Art.166/1 of the CC of the Republic of Mol-
dova is represented by the dignity of the person.
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Prezentul articol propune initiative reformatoare in privinta satisfacerii serviciului militar. Recunoscut practic
— promovarea goanei dupd numeric, in detrimentul valoric, se ramifica intr-un sir de probleme: unitdtile milita-
re demonstrand-o cu lux de amanunte. Astfel, politica incorporarii obligatorii face realizabila: recrutarea unor
subiecti imaturi fizic si psihic, identificarea unor alternative (de eludare a satisfacerii obligatiei patriotice), in
interiorul carora se simuleaza adeziunea la concepte pacifiste. Odata admisa in unitatea militard, resursa umand
aflata in conflict cu interesul mecanismului, in lipsa de atitudine, provoaca daune sistemului prin manifestarea
violentei fata de colegi si fata de superiori, distrugerea bunurilor unitatii militare, neonorarea dispozitiilor recep-
tate, admiterea unei neglijente in referinta sarcinilor revenite. Din aceste considerente, autorii articolului invita la
revizuirea conceptuald a organismului apararii nationale, atasand temeiuri si practici internationale care demon-
streaza: serviciul militar contractual este unul dintre elementele sine qua non ale calitatii si ale dainuirii dedicarii
pentru Patrie.

Cuvinte-cheie: Constitutia Republica Moldova, torturad, relatii neregulamentare, Forte Armate, incorporare,
serviciu militar prin contract.

THE NEED TO REFORM THE MILITARY SERVICE IN THE CONTEXT OF THE ERADICATION OF
THE PHENOMENON OF TORTURE AND IRREGULAR RELATIONS

This article proposes reform initiatives with regard to the satisfaction of military service. Recognized practical-
ly-the promotion of the numerical chase, at the expense of value, branches into a series of problems: military units
demonstrating it with luxury of detail. Thus, the policy of compulsory incorporation makes possible the recruitment
of physically and mentally immature subjects; the identification of alternatives (to circumvent the satisfaction of the
patriotic obligation), within which adherence to pacifist concepts is simulated. Once admitted to the military unit,
the human resource in conflict with the interest of the mechanism, in lack of attitude, causes damage to the system
by manifesting violence towards colleagues and towards the superior, destroying the assets of the military unit,
dishonoring the provisions received, admitting negligence in the reference of returned tasks. From these considera-
tions, the authors of the article invite to the conceptual review of the national defense body, attaching international
grounds and practices that demonstrate: contractual military service is one of the sine qua non elements of quality
and enduring dedication to the fatherland.

Keywords: Constitution of the Republic of Moldova, torture, irregular relations, armed forces, incorporation,
military service by contract

. LANECESSITE DE RERORMER LE SERVICE MILITAIRE DANS LE CONTEXTE DE
L’ERADICATION DU PHENOMENE DE LA TORTURE ET DES RELATIONS IRREGULIERES

Cet article propose des initiatives de réforme en ce qui concerne la satisfaction du service militaire. Recon-
nu pratiquement - la promotion de la chasse numérique, au détriment de la valeur, se ramifie dans une série de
problemes: des unités militaires le déemontrant avec un luxe de détails. Ainsi, la politique d’incorporation obliga-
toire rend possible le recrutement de sujets physiquement et mentalement immatures; [’identification d’alternatives
(pour contourner la satisfaction de [’obligation patriotique), dans lesquelles [’adhésion aux concepts pacifistes est
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simulée. Une fois admise dans ['unité militaire, la ressource humaine en conflit avec l'intérét du mécanisme, par
mangque d attitude, cause des dommages au systeme en manifestant de la violence envers ses collegues et envers
le supérieur, en détruisant les actifs de I'unité militaire, en déshonorant les dispositions regues, en admettant la
négligence dans la référence aux taches retournées. A partir de ces considérations, les auteurs de larticle invitent
a ’examen conceptuel de [’organisme de défense nationale, en attachant des motifs et des pratiques internationaux
qui démontrent: le service militaire contractuel est ['un des éléments sine qua non de la qualité et du dévouement
durable a la patrie.

Mots-clés: Constitution de la République de Moldova, torture, relations irrégulieres, forces armées, incorpo-
ration, service militaire par contrat.

HEOBXOJIUMOCTH PE@OPMUPOBAHUS BOMHCKOM CJTYKBbI B KOHTEKCTE
NCKOPEHEHMHS ITIBITOK 1 HEYCTABHBIX OTHOIIEHUU

B oannoii cmamve npeonosicenvl HeKOmMopvle UHUYUAMUBLL NO PehOPMUPOBAHUIO BOUHCKOU CyucObl. [Ipax-
MuyecKu, 00uenpusHaHo, Ymo 8 NO2OHe 3d Yu@dpamu, 8 yuepd YeHHOCMAM B03HUKAIOM P50 Npodiem: cumyayus
6 GOUHCKUX HaACMAX WITIOCMPUpyem 0annoe ymeepicoenue eecoma noopobno. Takum o6pazom, nonumuxa npu-
HYOUMEeNbHO20 NPU3bIEA Oelaent 603MONCHBIM HAOOD 6 ApMUIo (PU3UUECKU U NCUXUYECKU HEe3PenbiX CYObeKmos,
BbISIGNICHbL AILMEPHAMUBHL (YKIOHEHUsL OM 8bINOIHEHUS. NAMPUOTIUYECKO20 002d), 8 PAMKAX KOMOPbIX MOOEIU-
PYemcst nPuBepIceHHOCmsb nayuducmckum yoexcoenusm. Ilocie npusviéa, ueiogeueckuil pecype, Haxooauuiics 6
KOHGQpIUKmMe ¢ unmepecamu cucmemyl, npu OMCYmMCmeUul Kako2o-1oo unmepeca K 60UHCKOU CIyiche HaHOCUMCs
yugepo cucmeme, 8 paMKAX KOMOPOU NPUMEHAEMCS HACUIUE 8 OMHOULEHUL KOLLe2 U KOMAHOUPOS Noopazdeienull,
VHUYIMOJICAS, UMYULECMBO BOUHCKOU YACMU, USHOPUPYS NPUKA3LL, XALAAMHO OMHOCSCH K GOUHCKUM OOSI3AHHOCHISIM.
Ilo smum npuyunam, asmopsl Cmamvi NPU3LIEAION K KOHYENMYaibHOMY NEPECMOMPY CIPYKNYPbl HAYUOHATbHOU
000POHBL C YUemOoM MeNCOYHAPOOHBIX CIAHOAPIOE8 U NPAKMUK, OOKA3LIBAIOWUX, YIMO B0CHHAS CYHCOA NO KOH-

MPAKMY A67IAeMCs OOHUM U3 00S3AMENbHBIX INEMEHINO08 Kauecmed u nocmosnuoul npedannocmu Omeuecmsy.
Knioueewie cnosa: Koncmumyyus Pecnybnuxu Mondosa, neimka, HeycmagHvle OMHOUEHUS, 800PYICEHHbLE

CUTIbL, NPU3LLG, BOCHHAS CIIYAHCOA NO KOHMPAKMY.

Introducere

Capacitatea de apdrare a tarii reprezintd un me-
canism imperios instituit pentru mentinerea unei
natiuni, or asa cum e descris in alin. (1) art. 108
a Constitutiei Republicii Moldova [3], pentru ,,ga-
rantarea suveranitatii, a independentei, a unitatii,
a integritatii teritoriale a tarii si a democratiei
constitutionale”.

Indatorat constructiei de aparare, strategiilor
chibzuite, actorilor implicati, resurselor umane
selectate, dar si a celor financiare dispuse, venite
in asistenta consolidarii, in mod special a Fortelor
Armate, societatea este protejatd, prin prisma unui
serviciu public specific, de orice imixtiune venita
a-1 subrezi functionalitatea.

Eficienta unui asemenea invelis protector
este strict determinatd de politicile statului, de
perceptia celui din urma despre modul in care ur-
meaza a fi organizata apararea nationald, optand
in mod special pentru calitatea ustensilelor, nu si
pentru volum, care inevitabil sporeste si cheltuieli,
adeverite a fi In van, atata timp cat investirea nu
este rascumpadrata prin rezultate cotabile.

In interiorul aceluiasi studiu, s-au relevat si ra-
porturile specifice in care sunt inclusi viitorii mili-
tari — pe parcursul onorarii obligatiunilor asumate
— drepturile si libertatile clasic beneficiate de catre

civili, sunt ingradite celui care se supune regimu-
lui special de instruire; formatul de fortificare a
personalitatii sau a proprietatilor profesionale. De
altfel, serviciul militar sovietic sau autohton este
recunoscut a fi unul tensionat, procedeu deseori
reclamat si de finalitatea pe care o urmareste acest
serviciu obligatoriu, precum:

(a) cultivarea valorilor ca dérzenie, rezistenta,
spirit bine ascutit al luptei pentru Patrie;

(b) formarea unei individualitati sensibile
responsabilitatilor, precaute in realizarea acesto-
ra, selective Tn maniera desemnarii mijlocului de
apdrare si capabile a discerne circumstantele care
cheama la o reactie defensiva.

Tezele cercetarii

Cumulul celor enumerare demonstreaza ca ser-
viciul militar este unul pretentios, In partea ce tine de
resursa umana. lar calitatea si puterea acestuia poate
fi alimentata doar de subiecti apti fizic, competenti
instructional, predispusi psihologic si dornici de
a-si demonstra afectiunea si devotamentul fata de
tard. Antrenarea obisnuitd si involuntara a sutelor
de tineri nepregatiti pentru a face fata provocari-
lor serviciului obligatoriu, nu ar raspunde n mare
parte pretentiilor fata de calitatea incorporatilor. Se
pare ca societatea moderna nu mai poate tolera un
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sistem sovietic, bazat pe conceptii patriotice, atata
timp cat statul nostru a pierdut in fata acestei iluzii.
Tot aici, raliem sutele de cazuri de tortura si relatii
neregulamentare fata de tinerii Inrolati raportate de
organele de drept, precum si lipsa unui mecanism
de protectie 1n acest sens.

Din aceste considerente, opindm ca completa-
rea efectivului Fortelor Armate destinat apararii
nationale, urmeaza a se conduce de principiul ade-
rarii volitive (contractuale) din urmatoarele consi-
derente:

1. Obligatia satisfacerii serviciului militar,
atrage, in lipsa unei selectii intelective, indivizi
indepartati valorilor propagate in mediul organi-
zarii apararii. Mai mult, acestia sunt de un carac-
ter rigid, nereusind a cupla abilitatile personale cu
datoria pe care si-au inrolat-o. Deseori frustrarile,
slabiciunile lor erup in atitudini iresponsabile fata
de disciplina militard; incalcari ale regulilor sta-
tutare cu privire la relatiile dintre militari, dintre
persoanele care trec pregatirea militara obligatorie
si dintre rezervisti, daca intre ei nu exista raporturi
de subordonare; dezertare; distrugere sau deterio-
rare intentionatd a patrimoniului militar; prezenta
variatiilor de tortura si a relelor tratamente. Toate
aceste aspecte ruineaza capacitatea Fortelor Arma-
te, denigreaza imaginea Armatei Nationale; descu-
rajeaza Incorporarea celor care ar putea Intretine
functionalitatea unui asemenea mecanism, etc.

2. Aplicarea principiului mixt in recrutarea re-
sursei umane face posibila o incorporare afectata.
Fenomenul ademenirii fatd de numeric se realizea-
73 in detrimentul valoric. In urma unor statistici
efectuate, s-a demonstrat ca 87% dintre militarii
in termen au studii medii incomplete. [2] Acest
aspect diminueaza perceptia discipolilor instruc-
tajului pe care il parcurg. Or, serviciul militar se
adreseaza unor destinatari maturi fizic si psihic,
abili In a digera informatia primita si in a o apli-
ca. In suportul celor mentionate, se va alitura si
principiul raspunderii militarului pentru maniera
intelegerii si realizarii ordinului adresat. O aseme-
nea categorie sociald devine direct raspunzatoare
pentru intreprinderea actiunii de imputernicire.
Indulgenta, limitarea circumstantiala a raspunderii
fiind exclusa.

3. Abuzarea solicitarii substituirii serviciului
militar obligatoriu, pe unul civil, definit prin art. 2
al Legii cu privire la organizarea serviciului civil
(alternativ) nr. 156 din 06.07.2007 - ,,serviciu soci-
al util si benevol, reprezentand o alternativa pentru
cetatenii Republicii Moldova care, din convingeri
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religioase, pacifiste, etice, morale, umanitare si
din alte motive similare, nu pot indeplini serviciul
militar in termen”. [6] Adesea, se simuleaza un
astfel de ,,adept”, in vederea omiterii satisfacerii
formei clasice a indatoririi — aspect care, in mod
natural distruge capacitatea Armatei Nationale, 1i
faramiteaza nazuintele, apeland la forme de coru-
pere a organizatiilor pacifiste, predispuse a-i faci-
lita situatia celui ,,chemat” la datoria nationala.

4. Contrar sarcinilor serviciului militar, s-a
remarcat o realitate Ingrijoratoare si anume:
existenta deraierii de la obligatia centrald a milita-
rului 1n termen [7] (spre ex: acestia sunt antrenati
la munci indepartate de scopul organizarii apararii;
la constructii de edificii, drumuri; munci de camp)
la aspecte contrare obiectivelor urmarite prin insti-
tuirea sferei militare. Substituirea obligatiilor pen-
tru care au fost incorporati, eludarea tratamentului
impus prin norme constitutionale, prin legi speci-
ale delimitatoare a marginilor autoritatii, probeaza
superficialitatea serviciului public, ori inexistenta,
de facto, a unei asemenea conjugéri de eforturi.

5. Unitatea militara, vazuta ca:

* un segment izolat social, impasibil de a fi
supus unui control efectiv asupra regularitatii
intretinerii, de altfel, autoritatile actioneaza doar in
ipostaza de post realizat si doar in cazurile asistate
de societate civila, de institutiile mass-media, care
semnaleaza o anomalie (probabila a fi si sistemi-
cd), ce invitd la a se solutiona obiectiv si dependent
de cele traite faptic;

* un conglomerat de indivizi nepregatiti in a
continua traditiile si cutumele organizationale,
pe care si le etaleaza cei mandri de titulatura — in
formatul unei constrangeri, al unei fortari — pe
langa faptul ca se iroseste efortul celor care dau
crezare organismului, prin formulare de strategii
nationale de aparare, strategii nationale de secu-
ritate; se pustieste bugetul public, se si multiplica
elementele infractionale: atestate Tn unitati militare
— prin frecventa agresiunilor dintre militari, aflati
pe aceeasi pozitie statutard; prin excesul, abuzul
de putere din partea superiorilor; nefiind excluse,
insa, si comiterea infractiunilor de drept comun;
atestate in extern de unitatile militare - trafic de
influenta (in scopul musamalizarii comiterii unei
infractiuni); corupere activa si pasiva; luare de
mita; dare de mita si nu numai.

Tocmai incoerenta In desemnarea resursei
umane in contextul Fortelor Armate, conserva-
rea obligatiei serviciului militar, sugruma idealul
patriotic dorit a dainui in asemenea mecanisme.
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Incuviintarea unei umpleri formaliste, gestionarea
de suprafatd a unitatilor militare, admiterea unei
colectivitati pasive in sarcini, includerea unui ci-
vil care se diferentiaza numai prin purtare de livret
militar, in lipsa unei conduite corespunzatoare ce-
lor solicitate prin lege, statute, regulamente interne
— desfigureaza rostul organizarii apararii nationale
si 1i goleste continutul acesteia.

Conceptul de restructurare propus de autori este
argumentat prin practica internationala:

A. Tarile puternic industrializate, compe-
tente in buna administrare statald implementeaza
serviciul militar contractual. In acest mod respec-
tandu-se libertatea deciziei persoanei antrenate
intr-un exercitiu de-o complexitate majora; favo-
rizandu-se incorporarea unor viitori militari de-
plin constienti de obligatiile asumate, indepartati
de infractiunile clasice militare: dezertare; dis-
trugerea avutiei militare; conflicte dintre militari
aflati pe aceeasi pozitie sau in subordine. Prin ur-
mare, o asemenea formula vine in a ingusta spe-
cializarea legislatiei penale sau poate contribui la
sporirea calitatii capacitatii de aparare cum ar fi:
dotarea cu resursa umana abila si egalata dotarii
cu atributii tehnice, una lipsita de alta, insemnand
si-o deficientd — pe timp de pace, prin alocari, ab-
sente de rod, pe timp de conflict armat, prin inca-
pacitatea gestionarii defensivei.

B. Enumerarea tarilor care au optat pentru im-
plementarea sistemului de incorporare sub format
contractual, demonstreaza in mod dublat, ce sis-
teme de state se pliaza dezideratelor democratice:
Australia; Belgia; Bulgaria; Canada; China; Ce-
hia; Croatia; Danemarca; Elvetia; Franta; Germa-
nia; India; Irak; Italia; Japonia; Kosovo; Monaco;
Muntenegru; Polonia; Portugalia; Romaénia; Ser-
bia; Spania; Statele Unite ale Americii.

Promotorii ai Imprumutarii formulei — Incorpo-
rare prin contract — definitivam conceptul prin a
expune si latura tehnicd a subiectului, conservand
dispozitiile marcate la art. 24-26 din Legea cu pri-
vire la pregatirea cetdtenilor pentru apararea Patri-
ei, nr. 1245 din 18.07.2002, schitim modalitatea
incheierii unei asemenea ,,conventii” dintre viito-
rul militar si autoritate:

* incorporarea in serviciul militar se va efectua
de doud ori pe an: in aprilie-iulie si in octombrie-
lanuarie;

* incorporarea cetatenilor in serviciul militar
se va efectua de autoritatile administratiei publi-
ce locale In comun cu centrele militare, in temeiul
Decretului Presedintelui si a Hotararii de Guvern;

 persoanele solicitante inscrierii in serviciul
miliar, urmeaza a depune o cerere, careia 1i vor fi
anexate: Curriculum Vitae, Copia buletinului de
identitate; Extrasul dovezii cd a fost implicat in
campul muncii sau ca este incd implicat; Scrisori
de Recomandare din partea fostului Angajat, dupa
caz, Profesori, Tutori profesionali; Extrasul cazie-
rului juridic;

* 1n urma receptarii si examinarii cererii de ca-
tre Comisia de Recrutare, care va fi compusa din
membrii mentionati de prezenta legislatie, solici-
tantul va fi invitat pentru interviu, pentru purcede-
rea la examinarea capacitatilor fizice — examenul
medical si psihologic;

» admiterea solicitantului in realizarea servi-
ciului militar, va succede, depunerea juramantului,
includerea acestuia in Tabelul Nominal al Unitatii
Militare;

* 1n cazul in care solicitantului i-a fost respinsa
cererea, acesta o poate contesta la Comisia de Stat
pentru Incorporare, dupi caz, in instanta.

In cercetarea noastra am demonstrat eficienta
abandonarii conceptului invechit - satisfacere obli-
gatorie a serviciului militar, vazut a fi in realitatile
noastre:

» mobilizator al actelor de corupere;

* povara pentru tinerii aflati in pozitii sociale
de vulnerabilitate, care sunt in imposibilitate de a
urma o instruire academica;

* teren pentru abuz, pentru exces de putere,
pentru deraiere de la sarcinile prioritare ale servi-
ciului militar, optandu-se pentru a utiliza ,,resursa
umand” 1n vederea realizarii intereselor superiori-
lor;

* teren pentru acte de torturd, de rele trata-
mente — adesea, musamalizate prin profitarea de
circumstante inchise, lipsite de observatori obiec-
tivi, nesubordonati administratiei unitatii militare.

Factori aditionali care vin in a asista conceptul
inroldrii volitive:

* respectarea alin. (1) art. 11 Constitutia Repu-
blicii Moldova, care ,,proclama neutralitate perma-
nentd” a statului — aspect care justifica ineficienta
goanei dupa un numar sporit de militari;

* persistenta fenomenului international de de-
militarizare — de concentrare a eforturilor in par-
tea sectoarelor de productivitate, de dezvoltare
stiintifica, de diseminare a valorilor pacifiste.

Elemente care vin in asistarea incorporarii prin
contract:

» excluderea obligatiei de satisfacere a servi-
ciului militar, nu inseamna si pierderea factoru-
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lui uman din unitatile militare, din contra, spori-
rea instrumentului de selectie va face posibila si
recrutarea unor viitori militari ,,calitativi”, care
depasesc prin buna manuire, prezenta a catorva
militari trecuti Tn maniera fortata. De asemenea, in
referinta ademenirii tinerilor in suplinirea resursei
umane in serviciul militar, autoritatilor le revine
sarcina de a duce ,,tratative”, de a inainta oferte, de
a include in programele scolare obiecte de cizelare
a spiritului national, obiecte de pregétire fizicd — in
intregimea seriozitatii cursului.

Concluzii

Opinam ca prin acest demers, se va cultiva un
simt sensibil apararii valorilor traditionale, se va
intelege de la sine competitivitatea serviciului mi-
litar cu cel civil, vor fi prevenire actele de abuz si
rele tratamente 1n sistemul militar.
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Prezentul articol abordeaza problema responsabilitatii statului pentru prevenirea si pedepsirea actelor de tortura.
Dat fiind faptul ca Conventia ONU impotriva Torturii este un document-cadru in materia combaterii torturii, accentul
principal in cadrul cercetarii este pus pe trasarea unei paralele intre obligatiile impuse de aceasta statelor semnatare
si realizarile inregistrate de Republica Moldova in domeniul dat. Desi legislatia Republicii Moldova nu prevede rds-
pundere civila speciald pentru actele de torturd, tratamente inumane si degradante, in articol sunt analizate si dreptu-
rile victimelor torturii. In acest context, autorul mentioneaza ca victimele acestor infractiuni pot solicita recuperarea
prejudiciilor cauzate prin intentarea procedurilor civile in cadrul unui dosar penal sau in afara acestuia.

Cuvinte-cheie: tortura, Conventia impotriva torturii, incriminarea actelor de torturd, responsabilitatea statului,
pedeapsa.

STATE RESPONSIBILITY FOR THE PREVENTION AND PUNISHMENT OF ACTS OF TORTURE

This article addresses the issue of state responsibility for the prevention and punishment of acts of torture. Gi-
ven that the UN Convention Against Torture is a framework document in the field of combating torture, the main
focus in the research is on drawing a parallel between the obligations imposed by it to the signatory states and the
achievements recorded by the Republic of Moldova in the given field. Although the legislation of the Republic of
Moldova does not provide for special civil liability for acts of torture, inhuman and degrading treatment, the article
also analyzes the rights of victims of torture. In this context, the author mentions that victims of these crimes can
claim recovery of the damage caused by bringing civil proceedings within or outside a criminal case.

Keywords: torture, Convention against torture, criminalization of acts of torture, state responsibility, punishment.

RESPONSABILITE DE L’ETAT POUR LA PREVENTION ET LA REPRESSION DES ACTES DE
TORTURE

Cet article traite de la question de la responsabilité de I'état dans la prévention et la répression des actes de tor-
ture. Etant donné que la Convention des Nations Unies contre la Torture est un document-cadre dans le domaine de
la lutte contre la torture, I’objectif principal de la recherche est d’établir un paralléle entre les obligations qu’elle
impose aux Etats signataires et les réalisations enregistrées par la République de Moldova dans ce domaine. Bien
que la législation de la République de Moldova ne prévoie pas de responsabilité civile particuliere pour les actes
de torture et les traitements inhumains et degradants, [’article analyse également les droits des victimes de torture.
Dans ce contexte, |’ auteur mentionne que les victimes de ces crimes peuvent demander réparation du préjudice
causé en engageant une procédure civile dans le cadre ou en dehors d’une affaire pénale.

Mots-clés: torture, Convention contre la torture, incrimination des actes de torture, responsabilité de [’état,
punition.

OTBETCTBEHHOCTB I'OCYJIAPCTBA 3A IPEAYNPEXKXKIAEHUE U HAKA3AHUE 3A
INPUMEHEHME IIBITOK

B oannoii cmamve paccmampusaemcsi 60npoc 06 0meemcmeeHHOCmuy 20Cy0apCcmed 3a npeoomspauyenue noi-
MoK u Harkazauue 3a Hux. Yuumvieas mo, umo Kouneenyus OOH npomug nvlmox a61semcs pamoyHbiM OOKYMeH-
mom 8 bopbhe ¢ NLIMKAMU, OCHOBHOE BHUMAHUE 8 UCCTIe008AHUL YOelsemcs NPO8edeHUio napaieiu mexcoy oos-
3amenbCcmeami, HalaeaeMbMy elo Ha noonucasuiue ee 2ocyoapcmaa, u docmudicenusimu Pecnyonuxu Mondosa 6
dannotl obnacmu. Hecmomps na mo, umo 3axonodamenvcmeo Pecnyonuku Mondoea ne npedycmampusaem ocodoi
2PANCOAHCKOT OMBEMCMEEHHOCU 34 AKNbL NHLMOK, DECUeI08EUH020 WU YHUICAIOU e20 OOCHOUHCIBO 00pauje-
HUSL, 6 CIMamMbe Makdice aHAIUUPYIOMCS NPABA JCePmeE NblmokK. B smom konmexcme, asmop noouepkusaem, 4mo
JHCePMBbL MAKUX NPECMYNIEHULL MO2YI NOMPeb08anb 603Meuenusi RPUYUHEHHO20 Yuepda nymem UHUYUUPOBAHUS
2PadcOaHCKO20 UL Y20NI08HO20 UCKA.

Kiouesvie cnosa: nvimiu, Kongenyusi npomue nblmox, KpUMUHATU3AYUSL AKIMOE NBIMOK, OMEEmCmEeHHOCIb
2ocydapemeda, Hakazavue.

32 Ne 2, 2020



Victor DONOS

RESPONSABILITATEA STATULUI PENTRU PREVENIREA S| PEDEPSIREA ACTELOR DE TORTURA

Introducere

Tortura se considerd una din cele mai serioase
incélcari ale drepturilor umane interzisa in orice
circumstante, deoarece reprezintd ,,un atac direct
la esenta personalitatii si demnititii umane”.! In
general, interzicerea torturii a evoluat drept o nor-
ma ,,jus cogens” in dreptul international — o norma
de nivel superior, care nu poate fi limitata sau nu
poate sa deroge de la normele sau obligatiile asu-
mate din tratatele anterioare.

Interzicerea torturii si altor forme de rele trata-
mente a fost codificata in diferite tratate internatio-
nale si regionale cu privire la drepturile omului, in-
clusivinart.1 al Conventiei Organizatiei Natiunilor
Unite impotriva Torturii si altor pedepse ori tra-
tamente cu cruzime, inumane sau degradante (in
continuare Conventia ONU impotriva Torturii)* si
in art. 3 al Conventiei Europene pentru Drepturile
Omului.’

Principalele idei ale cercetarii

Pentru a transforma 1n realitate acest acord nor-
mativ in lume, art. 2 al Conventiei ONU impotri-
va Torturii impune statelor parti sa adopte masuri
legislative, administrative, judiciare si altele in
sistemul intern pentru a preveni tortura pe orice te-
ritoriu aflat sub jurisdictia sa. in acelasi mod, art.1
al Conventiei Europene pentru Drepturile Omu-
lui impune statelor membre sa asigure garantarea
drepturilor si libertatilor consfintite prin Conventie
tuturor persoanelor aflate sub jurisdictia lor.

Dat fiind faptul ca Conventia ONU impotriva
Torturii este un document cadru in materia com-
baterii torturii, in cele ce urmeaza ne propunem sa
trasdm o paralela intre obligatiile impuse de aceasta
statelor semnatare si realizarile inregistrate de Re-
publica Moldova in domeniul dat. In concret, am
selectat cateva prevederi concrete din Conventie
dupa cum urmeaza:

Art. 4: 1. Fiecare stat parte va veghea ca toate
actele de torturd sa constituie infractiuni din punctul

! McArthur, E., Nowak, M. Conventia ONU impotriva
Torturii. Comentariu. Oxford University Press, New York,
2008, p.1.

2 Conventia Impotriva torturii si altor pedepse
§i tratamente cu cruzime, inumane sau degradante,
adoptatd la New York la 10 decembrie 1984. in: Tratate
Internationale nr. 1 din 30-12-1998, art. 130.

> Conventia pentru apdrarea drepturilor omului si a
libertatilor fundamentale, din 04.11.1950, adoptata la
Roma la 04.11.1950 si intrata in vigoare la 03.09.1953.
In vigoare pentru Republica Moldova din 01.02.1998
(Publicata in Tratate Internationale Nr. 1 din 01.01.1998).
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de vedere al dreptului penal. Se va proceda la fel
in privinta tentativei de a practica tortura sau orice
act savarsit de oricare persoana si care ar constitui
complicitate sau participare la torturd. 2. Fiecare
stat parte va sanctiona aceste infractiuni cu pedepse
corespunzatoare, tinand seama de gravitatea lor.”

Aceastd obligatie, a fost realizata deja de catre
Republica Moldova, relevante in acest sens fiind
urmatoarele momente:

- consacrarea la nivel constitutional® a dreptului
fundamental de a nu fi supus torturii: art. 24 alin. (2):
,Nimeni nu va fi supus la torturi, nici la pedepse sau
tratamente crude, inumane ori degradante”;

- consacrarea in legea penala a statului® a prin-
cipiului umanismului: art. 4 alin. (2): ,,Legea penala
nu urmareste scopul de a cauza suferinte fizice sau
de a leza demnitatea omului. Nimeni nu poate fi
supus la torturi, nici la pedepse sau tratamente crude,
inumane sau degradante”;

- incriminarea si penalizarea actelor de tortura in
Codul penal al Republicii Moldova: art. 135" alin.
(1) lit. d) (Infractiuni impotriva umanitatii); art.
137 alin. (3) lit. b) (Infractiuni de razboi impotriva
persoanelor); art. 166! (Tortura, tratamentul inuman
sau degradant).

Art. 16: ,,1. Fiecare stat parte se angajeaza sa
interzica, pe teritoriul aflat sub jurisdictia sa, si
alte acte care constituie pedepse sau tratamente cu
cruzime, inumane sau degradante care nu sunt acte
de tortura asa cum aceasta este definita la articolul
I, cand asemenea acte sunt savarsite de catre un
agent al autoritatii publice sau orice altd persoana
care actioneaza cu titlu oficial sau la instigarea sau
cu consimtamantul expres sau tacit al acesteia,
indeosebi, obligatiile enuntate la articolele 10, 11,
12, si 13 sunt aplicabile altor forme de pedepse cu
cruzime, inumane sau degradante.”

Din continutul incriminarilor cuprinse in Codul
Penal al RM si al interdictiilor prevazute in Codul
de executare al RM, putem desprinde cé in Republi-
ca Moldova este incriminatd si interzisa nu numai
tortura, dar si ,tratamentele cu cruzime, inumane
sau degradante”.

4 Constitutia Republicii Moldova, adoptatd la

29.07.1994, in vigoare din 27.08.1994. Republicatd in:
Monitorul Oficial nr.78/140 din 29.03.2016 (versiune in
vigoare din 14.01.2019 in baza modificarilor prin Legea
nr. 255 din 22.11.18, MO 467-479/14.12.18 art.786).

5 Codul Penal al Republicii Moldova nr. 985 din 18-04-
2002. Publicat in Monitorul Oficial Nr. 72-74 din 14-04-
2009 (modificat prin Legea nr. 165 din 10.09.20, MO259-
266/09.10.20 art.547, in vigoare 09.11.20).
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Art. 10: ,,1. Fiecare stat parte va lua masuri
pentru a introduce cunostinte si informatii despre
interdictia torturii in programele de formare a per-
sonalului civil sau militar Insdrcinat cu aplicarea
legilor, a personalului medical, a agentilor autoritatii
publice si a altor persoane care pot fi implicate n
paza, interogarea sau tratamentul oricarui individ
supus oricarei forme de arest, detinere sau inchisoa-
re. 2. Fiecare stat parte va include aceasta interdictie
printre regulile emise in ceea ce priveste obligatiile
si atributiile acestor persoane.”

Referitor la primul paragraf al art. 10 din
Conventie, este de mentionat ca pentru a vedea
in ce masurd Republica Moldova face fata acestei
obligatii este nevoie de a identifica concret pro-
gramele de formare a subiectilor indicati. Cu toate
acestea, dincolo de continutul acestor programe,
consideram ca cu mult mai eficient ar fi daca nemij-
locit nainte de desfasurarea ,,pazei, interogarii sau
tratamentului oricarui individ supus oricarei forme
de arest, detinere sau inchisoare”, subiectii implicati
ar fi informati sub semnatura despre interdictia
actelor de tortura in activitatea acestora.

In ceea ce priveste paragraful 2 al articolului
citat, consideram a fi relevante prevederile urma-
toarelor acte normative:

- Legea cu privire la activitatea Politiei si sta-
tutul politistului nr. 320/2012°, care reglementeaza
cu titlu de principiu respectarea drepturilor omului
si a demnitatii: art. 4 alin. (2) — ,,Politia nu aplica,
nu Incurajeaza si nu tolereaza tortura, tratamentul
inuman sau degradant”.

- Codul de procedura penala al Republicii
Moldova,’ care in art. 10 alin. (3) stabileste: ,indes-
fasurarea procesului penal, nimeni nu poate fi supus
la tortura sau la tratamente cu cruzime, inumane ori
degradante, nimeni nu poate fi detinut in conditii
umilitoare, nu poate fi silit sd participe la actiuni
procesuale care lezeaza demnitatea umana”.

- Codul de executare al Republicii Moldova,?

¢ Legea cu privire la activitatea Polifiei si statutul
polifistului nr. 320 din 27-12-2012. in: Monitorul Oficial
nr. 42-47 din 01-03-2013 (modificata prin Legea nr. 219
din 08.11.18, M0O462-466/12.12.18 art.770; in vigoare
01.01.21).

" Codul de procedura penala al Republicii Moldova nr.
122 din 14-03-2003. in: Monitorul Oficial nr. 248-251 din
05-11-2013 (modificat prin LP188 din 11.09.20, MO259-
266/09.10.20 art.557; in vigoare 01.01.21).

8 Codul de executare al Republicii Moldova nr. 443 din
24-12-2004. In: Monitorul Oficial nr. 214-220 din 05-11-
2010 (modificat prin Legea nr. 85 din 11.06.20, MO161-
164/03.07.20 art.303, in vigoare 03.01.21).

care in art. 167! prevede ,,Se interzice supunerea
oricdrei persoane aflate in executarea unei pedepse
la torturd, tratamente cu cruzime, inumane sau de-
gradante ori la alte rele tratamente”.

Art. 12: Fiecare stat parte va lua masuri pentru
ca autoritatile sale competente sa procedeze imediat
la 0 ancheta impartiala, ori de cate ori exista motive
intemeiate de a crede ca pe teritoriul aflat sub juris-
dictia sa a fost comis un act de tortura.”

In acest sens, Codul de procedurd pena-
12 stabileste, cu titlu general, in art. 58 alin. (2):
,,Victima (inclusiv a actelor de tortura — e.n.) are
dreptul ca cererea sa sa fie inregistratd imediat
in modul stabilit, sa fie solutionata de organul de
urmarire penald, iar dupa aceasta sa fie informata
despre rezultatele solutionarii”.

Potrivit art. 262 alin. (4") din Cod: ,,Orice decla-
ratie, plangere sau alte informatii ce ofera temei de
a presupune ca persoana a fost supusa actiunilor de
tortura, tratament inuman sau degradant, prevazute
la art. 166" din Codul penal, urmeaza a fi prezen-
tate sau transmise imediat procurorului pentru a
fi examinate in conformitate cu art. 274 alin. (3")
din prezentul cod”. Prin urmare, asemenea cazuri
se transmit imediat procurorului, intrucat anume
acesta este competent de desfasurarea urmaririi
penale.

Totodata, conform art. 274 alin. (3"): ,in cazulin
care din cuprinsul actului de sesizare sau de consta-
tare rezultd banuirea de savarsire a unei infractiuni
prevazute la art. 166' din Codul penal, procurorul
urmeaza sa decidd asupra acesteia corespunzator
alin. (1) din prezentul articol, Intr-un termen ce nu va
depasi 15 zile”. Deci, daca in toate celelalte cazuri,
procurorul are la dispozitie un termen de 30 de zile,
atunci In cazul actelor de torturd, acest termen este
redus in jumatate.

Art. 11: , Fiecare stat parte va exercita o supra-
veghere sistematica asupra regulilor, instructiunilor,
metodelor si practicilor privind interogatoriul si
asupra prevederilor privind paza si tratamentul
persoanelor supuse oricarei forme de arest, detinere
sau inchisoare pe teritoriul aflat sub jurisdictia sa, in
vederea prevenirii oricarui caz de tortura.”

Referitor la aceasta responsabilitate a statului,
legislatia Republicii Moldova in materie nu regle-
menteaza expres nimic.

Art. 15: , Fiecare stat parte va tace in asa fel incat
orice declaratie, in privin{a careia s-a stabilit ca a
fost obtinuta prin torturd, sa nu poata fi invocata ca
element de proba in nici o procedura, cu exceptia
cazului cand este folositd Tmpotriva persoanei acu-
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zate de torturd pentru a se stabili ca o declaratie a
fost intr-adevar facuta.”

In acest sens, Codul de procedura penald
stabileste in art. 94 alin. (1): ,,in procesul penal nu
pot fi admise ca probe si, prin urmare, se exclud din
dosar, nu pot fi prezentate 1n instanta de judecata si
nu pot fi puse la baza sentintei sau a altor hotarari
judecatoresti datele care au fost obtinute: 1) prin
aplicarea violentei, amenintarilor sau a altor mij-
loace de constrangere, prin violarea drepturilor si
libertatilor persoanei;”.

Totodata, conform art. 10 alin. (3'): ,,Sarcina
probatiunii neaplicarii torturii i a altor tratamente
sau pedepse crude, inumane sau degradante ii re-
vine autoritatii n a carei custodie se afla persoana
privata de libertate, plasata la dispozitia unui organ
de stat sau la indicatia acestuia, sau cu acordul ori
consimtdmantul sau tacit”.

Art. 13: ,,Fiecare stat parte va lua masuri pentru
ca orice persoana care pretinde ca a fost supusa
torturii pe teritoriul aflat sub jurisdictia sa sa aiba
dreptul de a prezenta o plangere in fata autoritatilor
competente ale statului respectiv, care vor proceda
imediat, in mod impartial, la examinarea cazului.
Se vor lua masuri pentru a se asigura protectia re-
clamantului si a martorilor impotriva oricarei mal-
tratari sau intimidari datorita plangerii depuse sau
dovezii furnizate.”

In cazul tezei intai din articolul citat, este in-
cident art. 58 alin. (2) din Codul de procedura
penald, care, reiteram, stabileste, cu titlu general:
,»Victima (inclusiv a actelor de torturd — e.n.) are
dreptul ca cererea sa sd fie inregistratd imediat
in modul stabilit, sa fie solutionatd de organul de
urmarire penald, iar dupa aceasta sa fie informata
despre rezultatele solutionarii”.

Referitor la teza a II-a, in continutul Codului de
procedura civila nu am atestat norme care sa pre-
vada expres obligatia de a ,,asigura protectia recla-
mantului si a martorilor impotriva oricarei maltratari
sau intimidari datoritd plangerii depuse sau dovezii
furnizate”. Prin urmare, in asemenea cazuri rama-
ne aplicabil doar principiul umanitatii si respectarii
drepturilor omului si demnitatii umane.

Art. 14: ,,1. Fiecare stat in parte va garanta, n
sistemul sau juridic, victimei unui act de tortura
dreptul de a obtine reparatie si de a fi despagubita in
mod echitabil si adecvat, inclusiv mijloacele nece-
sare pentru readaptarea sa cat mai completa posibil.
In cazul decesului victimei ca urmare a unui act de
torturd, persoanele aflate in intretinerea acesteia au
dreptul la compensatie.”
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Legislatia Republicii Moldova nu prevede ras-
pundere civild speciald pentru actele de tortura,
tratamente inumane si degradante, nsa persoanele
vinovate de comiterea acestor acte pot fi supuse
raspunderii civile, in ordine generala, fiind respon-
sabile de repararea prejudiciilor cauzate. Victimele
infractiunilor pot solicita recuperarea prejudiciilor
cauzate prin intentarea procedurilor civile in cadrul
unui dosar penal sau in afara acestuia. Actiunea ci-
vild 1n procesul penal poate fi intentatd la cererea
persoanelor carora le-au fost cauzate prejudicii
materiale, morale sau, dupa caz, le-a fost adusa
dauna reputatiei profesionale nemijlocit prin fapta
(actiunea sau inactiunea) interzisa de legea penala
sau in legdtura cu savarsirea acesteia’.

Cererile persoanelor vatamate privind compen-
sarea suferintelor psihice sau fizice suportate pot fi
inaintate 1n judecata in baza Legii privind modul
de reparare a prejudiciului cauzat prin actiunile
ilicite ale organelor de urmarire penald, ale procu-
raturii si ale instantelor judecatoresti nr.1545 din
25.02.1998'" si in baza Codului Civil al Republicii
Moldova."

Referitor la reabilitarea victimelor torturii si
tratamentelor inumane sau degradante, Republi-
ca Moldova nu a adoptat pana in prezent masuri
legislative in acest sens conform standardelor sta-
bilite de articolul 14 al Conventiei ONU impotriva
Torturii.

Chiar dacd la 29 iulie 2016 a fost adoptata Legea
cu privire la reabilitarea victimelor infractiunilor nr.
137/2016", aceasta nu stabileste garantii specifice
in sensul specificat de art. 14 citat. Reglementarile

® Dreptul de a nu fi supus torturii si relelor tratamente.
Raport. Republica Moldova: retrospectiva anului 2016.
Chisinau, 2017, p. 18-19. [URL]: https://promolex.md/
wp-content/uploads/2017/06/Raport-TORTURA-web.pdf.

0 Legea privind modul de reparare a prejudiciului
cauzat prin actiunile ilicite ale organelor de urmarire
penald, ale procuraturii si ale instantelor judecdtoresti
nr. 1545 din 25-02-1998. in: Monitorul Oficial Nr. 50-
51 din 04-06-1998 (versiune in vigoare din 05.01.18 in
baza modificarilor prin Legea nr. 212 din 01.12.17, MO1-
6/05.01.18).

" Codul Civil al Republicii Moldova nr. 1107 din
06-06-2002. Publicat in Monitorul Oficial Nr. 82-86 din
22-06-2002; republicat in Monitorul Oficial nr.66-75 din
01.03.2019 (modificat prin Legea nr. 112 din 09.07.20,
MO205-211/14.08.20 art.454; in vigoare 14.08.20).

12 Legea cu privire la reabilitarea victimelor
infractiunilor nr. 137 din 29-07-2016. in: Monitorul
Oficial nr. 293-305 din 09-09-2016 (versiune in vigoare
din 15.06.2018 in baza modificarilor prin Legea nr. 79 din
24.05.18, MO195-209/15.06.18 art.338).
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generale din Lege care ar putea fi aplicate partial si
victimelor infractiunilor de torturd, se refera la:

» consilierea psihologica din contul statului (ar-
ticolul 9 din Lege);

* asistenta juridica garantatd de stat (articolul
11 din Lege);

* compensatii financiare (articolul 15 din
Lege).

Concluzii

Generalizand asupra celor analizate, subliniem
ca principala responsabilitate a statului in materia
prevenirii torturii tine de reglementarea corespun-
zatoare a interdictiilor si incriminarilor in materie
si asigurarea eficactdtii procesului de cercetare a
cazurilor de comitere a actelor de tortura si de res-
pectare a drepturilor victimelor torturii in cadrul
acestuia.
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Hvimku 3anpewgenvt Ha ocHoganuu cm. 5 Bceobwetl dexnapayuu npag uenosexa u cm. 7 MesicdynapooHozo
nakma o epadicOanckux u nonumuyeckux npasax, Konsenyueti OOH npomue neimox u Opyaux sicecmoxux, becue-
JIOBEUHBIX UIU YHUNCAIOUWUX OOCTIOUHCINBO BUO08 0OPAYEHUSL U HAKA3AHUSL, OPY2UMU MENCOYHAPOOHLIMU AKMAMU,
6 mom uucne Eeponetickou kongenyuell o 3awume npag yenosexa. ILlpu smom, oHu npoooiicaron npumMeHsmsCsi 60
MHO2UX 20cyoapemeax, 6 mom yucie u 6 Pecnyonuxe Monoosa.

Hannas cmamusi nocesiuena npomueo0eticmauI0 NblmKaM, OHA AHATUZUPYEN POlb 2PAICOAHCKO20 0bujecmaa
6 smom npoyecce. Peub udem ob 06veouHeHuu HeKoMMepueckux opeanuzayuii 8 Mexcoynapoouyio cems neHumen-
yuapnozo obpasosanus 6 cmpanax Bocmounozo napmuepcmea u Llenmpanvhoti A3uu, Kyoa 6xo0sm u opeanusa-
yuu uz Monooewl, 6 mom uucine Hncmunmym oemoxkpamuu.

Knroueswie cnosa: epasxcoancroe obwecmeo, nolmiku, bopvoa c noimramu, Mucmumym oemoxpamuu, Meocoy-
HAPOOHAsl cemb NeHUMEHYUAPHO20 00pazosanus 6 cmpanax Bocmounoeo napmuepcmea u Llenmpanvroil Azuu.

UNELE ASPECTE ALE ACTIVITATII SOCIETATII CIVILE iN LUPTA CONTRA TORTURII

Tortura este interzisa in temeiul art. 5 din Declaratia universala a drepturilor omului si art. 7 din Pactul
international privind drepturile civile si politice, Conventia ONU impotriva torturii si a altor tratamente sau
pedepse crude, inumane sau degradante, altor acte internationale, inclusiv Conventia europeand a drepturilor
omului. Cu toate acestea, tortura continud sd fie aplicata in multe state, inclusiv in Republica Moldova. Prezentul
articol este dedicat luptei impotriva torturii, este mentionat rolul societatii civile in acest proces. Este vorba despre
crearea de catre organizatiile necomerciale a unei retele internationale de educatie penitenciara in tarile din Par-
teneriatul Estic si Asia Centrald, care include si organizatii din Moldova, inclusiv Institutul pentru Democratie.

Cuvinte-cheie: societate civild, torturd, lupta impotriva torturii, Institutul pentru Democratie, Reteaua
internationala de educatie penitenciara in tarile din Parteneriatul Estic si Asia Centrald.

SOME ASPECTS OF THE ACTIVITY OF CIVIL SOCIETY IN COMBATING TORTURE

Torture is prohibited under art. 5 of the Universal Declaration of Human Rights and art. 7 of the International
Pact on civil and political rights, the Convention against torture and other cruel, Inhuman or degrading treatment
or punishment, other international acts, including the European Convention on Human Rights. However, torture
continues to be applied in many states, including the Republic of Moldova. This article is devoted to the fight
against torture, the role of civil society in this process is mentioned. It is about the creation by non-commercial or-
ganizations of an international network of prison education in the countries of the Eastern Partnership and Central
Asia, which also includes organizations from Moldova, including the Institute for Democracy.

Keywords: civil society, torture, fight against torture, Institute for Democracy, International Prison Education
Network in Eastern Partnership and Central Asia.

CERTAINS ASPECTS DE L’ACTIVITE DE LA SOCIETE CIVILE DANS LA LUTTE CONTRE LA
TORTURE

La torture est interdite en vertu de I’art. 5 de la Déclaration Universelle des droits de ['homme et de ’art. 7
du Pacte International relatif aux droits civils et politiques, la Convention contre la torture et autres traiteme-
nts cruels, Inhumains ou dégradants, d’autres instruments internationaux, notamment la Convention Européenne
des Droits de I’Homme. Cependant, la torture continue d’étre appliquée dans de nombreux Etats, y compris la
République de Moldova. Cet article est consacré a la lutte contre la torture, le role de la société civile dans ce
processus est mentionné. 1l s'agit de la création par des organisations non commerciales d'un réseau international
d'éducation pénitentiaire dans les pays du Partenariat Oriental et d'Asie centrale, qui comprend également des
organisations de Moldova, y compris l'Institut pour la démocratie.

Mots-clés: société civile, torture, lutte contre la torture, Institut pour la démocratie, Réseau international
d’éducation pénitentiaire dans le Partenariat Oriental et |’Asie centrale.
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AKTya.]'l])l-IOCTb HCCJIea0OBaAHUA

[TpoGema MBITOK JIJISl HAIIIETO TOCYapCcTBa HEe
HOBa. Ha mpoTsDKeHMH CTONETUH OHM SIBISIIMCH
OCHOBHBIM CPEJICTBOM IMOITYYCHUS I0KA3aTeIbCTB,
IIUPOKO HCIIOIB30BAIMCh B PACCIEIOBAHUH M
Jaxe ObLIM PeriaMeHTHPOBAHbI 3aKOHOIATEIIBHO.

Cornacuo otuety “Amnesty International”,
IBITKK PACIIPOCTPaHEHBI BO MHOTHX OBIBIIUX CO-
BETCKHX pecityOinKax, rae KOppyMIMPOBaHHBIC 1
TUIOXO OTUIaUYMBACMBbIC MOJIHIEHCKIE NCTIONB3YIOT
UX JUISL TIOJyYeHHs TPHU3HATENBHBIX MOKa3aHUN
WIN BBIMOTAIOT Y JKEpTB JCHbIM. BUHOBHBIE ke
B TIBITKAX MOJIB3YIOTCS MPAKTUYECKH TIOIHOM 0e3-
HaKa3aHHOCTHIO. [6]

OCHOBHO# TeKCT

CoBpeMeHHOE MOJIIaBCKOE 3aKOHOJIATEITHLCTBO
BOCHPHUHSIO MEXIyHApOTHO-IIPABOBBIE HOPMBI,
Kacaroluecsi COOJIOJICHNUS [IPaB YeJIOBEKa, B TOM
YUCIIe Ha 3ampeT MpuMeHeHus MbIToK. Ctateu 15
n 16 Koncturymuu PM 3akpenuinm mooxeHHs
o ToM, uto «I'paxmane Pecryomuku Momnosa
MOJIB3YIOTCS MpaBaMH U CBOOOIAMU, 3aKpericH-
HbiMU KoHCTHTYLMEH M JpyrMMM 3aKOHaMu» M
YTO «YBa)XCHHE M 3aIUTa JTUYHOCTH COCTABISIOT
MEPBOCTENICHHYIO OO053aHHOCTh TOCYIApCTBa».
Cratps 24 KoHCTUTYLIMU TIIACUT, YTO «HHUKTO HE
MOYKET MOJIBEPraThesl MBITKaM, JKECTOKOMY, Oecye-
JIOBEYHOMY JINOO YHIKAIOLIEMY €T0 TJOCTOMHCTBO
HaKa3aHUIO Wik oOpanieHuto». [2] Takum obOpa-
30M, HEJIOITYCTUMOCTB ITBITOK B HACTOSAIIEE BPEMS
SIBIISICTCS] KOHCTUTYIIMOHHBIM TPHUHIIAIIOM.

OnHako, K COXAaJCHUIO, OTHeNbHbIe (aKThl
MPUMEHEHUS TBITOK XapaKTEePHBI M IS COBpe-
MEHHOM JeiCTBUTENIbHOCTH. BecbMa ocTpoit
npoOeMoll OCcTaeTCsl UX HaJM4yhe B MPaBOOXpa-
HUTeNbHON cucteme. OMacHOCTh paccMarpuBae-
MOTO SIBJI€HUS, NPEXKJE BCEro, COCTOMT B TOM,
YTO OHO (POPMUPYET OTPHUIIATEIILHOE OTHOIIEHUE
o011ecTBa K MPaBOOXPAHNUTEIBHBIM OpTaHaM, pas-
BpallaeT camo OOLIECTBO, IPUYyYasi €ro K MbICIH,
YTO HAaCUJIME, )KECTOKOCTh U HECTIPaBEIJIMBOCTD —
BellX OOBIJCHHBIEC U €CTECTBEHHBIE, a UX IPUMe-
HEHHE ONpaBAaHo APQPEKTUBHBIM TOCTHIKEHHEM
TeX WJIN UHBIX IE€JIEH.

B cBoém Ilocnanuu, nocesiieHHoM Mexay-
HapOIHOMY JTHIO B MOJIEPXKKY KEPTB IBITOK, 26
utonst 2008 roga I'enepanbHblil cexperapp OOH
OTMETHJI, YTO MBITKH HPEACTABISIOT COOOH OIHO
U3 CaMbIX CEpbE3HBIX MEXKIYHApOIHBIX IIpe-
CTYIUIECHUH U SBISIOTCS CBUAETEIBCTBOM YiKa-
CAIOIINX OTKJIOHEHHUH B YeJIOBEYECKOM CO3HAHHH.

“HecmoTpst Ha TO, 9TO cTaThs 5 Beeobmeit ekma-
pamyu mpap 4eioBeKa, KOTOpasi CIIY)KHT OCHOBOM
MEXYHApOJHBIX HOPM B 00JIaCTH MPaB YeIoBeKa,
OJTHO3HAYHO 3alperniaeT MPUMEHEHHE MBITOK TpH
TMOOBIX 00CTOSITENBCTBAX, TEM HE MEHEE, CITyCTs
60 et mociie e€ MPUHATHUS THITKH MPOAOIKAIOT
MIPUMEHSATHCS, OKa3bIBasi pa3pyllaroliee BO3ICH-
CTBHE Ha XHU3Hb MUJUIMOHOB JKEPTB M UX CeMeil”.
[10, c. 119] I'enepanbusiii cexperappr OOH npu-
3BaJl IPUHATH BCC MCPLI B 3allIUTY JKCPTB IIBITOK U
MIPOTHB T€X, KTO K HUM TPHUOETaeT.

KoHBEHIIMST MPOTHB TBITOK M JIPYTHX YKECTO-
KHX, 0OeCUETOBEUYHBIX HIIN YHMXKaromux JOCTOUH-
CTBO BHUOB OOpaIleHUs] W HakKa3aHUs, MPHHATAs
pesomoniueit 39/46 T'enepanbHOlt AccaMOiien OT
10 nmexabpst 1984 roma, mmacwT, 4TO «y4YWUTHIBas
crarbio 5 BceoOmelt eknapanuu mnpae ueioBeKa
U crarbio 7 MexyHapoJIHOTO MakTa O rpakaaH-
CKUX W TIOJUTHYECKUX IpaBaX, 00€ U3 KOTOPBIX
npeaycMarpuBaroT, YTO HUKTO HE IO0JKCH IMOABEP-
raThbCsl TBITKAM WM JKECTOKHM, O€CUEIIOBEUHBIM
WIN YHWKAIOUIUM €r0 JOCTOMHCTBO OOpalieHuto
Y HaKa3aHWIO, YUYHUTHIBas Takxke Jlekmapamnio o
3alUTe BCEX JIUI[ OT MBITOK M JPYTUX KECTOKHUX,
0OeCYEeI0BEUYHBIX HWIIA YHIXKArOIuUXx JOCTOUMHCTBO
BHJIOB OOpAaIlleHUs U HaKa3aHusl, IpuHATYIo [ eHe-
pansHOM Accambieeit 9 nexadps 1975 rona, sxenas
MTOBBICUTH () (HEKTHBHOCTH OOPHOBI IPOTHUB IHITOK
U JAPYTUX KECTOKUX, OCCUCIIOBEUHBIX WIIN YHUKA-
IONUX JTOCTOMHCTBO BUAOB OOpamieHus M Haka-
3aHUS BO BCEM MHUPE», rOCyIapCTBa CONIACHIINCH
C TeM, YTO KaXKJ0e TOCyAapCTBO-yUYaCTHUK Tpe/-
npuHIMaeT 3(h(QeKTUBHBIE 3aKOHOAATENbHBIE, al-
MUHHCTPaTHBHBIC, CylNeOHbIe U APYTHE MEPbI IS
MIpeayTPEXICHIS aKTOB THITOK Ha JIF000# TeppH-
TOPUU TOJI €r0 IOPUCIUKINEH, YTO HUKAKHE HC-
KITTOUHUTCIIBHBIC O6CTO$ITCJIBCTB21, KaKuMHu 6BI OHH
HU ObUTH, Oy/lb TO COCTOSTHHE BOWHBI WM yrpo3a
BOIHBI, BHYTPEHHSS IOJNUTHYECKas HecTaOWiIb-
HOCTh WJIM JII00O€ JIpyroe 4Ype3BbIYaifHOE ITOJIO-
JKCHHE, HE MOTYT CIIY)KHTh OIPAaBJIaHUEM TIBITOK,
TaK)Ke YTO TPHUKA3 BBIMIECTOSAIIETO HadaIbHHUKA
WJIM TOCYJapCTBEHHOHN BJIACTH HE MOXKET CIIY)XKHTh
OTIpaBIaHUEM TBITOK. [1]

KonBeHnust  ompespenser, dYTO HH  OJHO
TOCYJIapCTBO-YYaCTHHK HE JIOJDKHO BBICBHUIATD,
Bo3Bpamarh («refouler») waM BBITaBaTh Kakoe-
m00 IMIO APYroMy TOCYAapCTBY, €CIH CyIle-
CTBYIOT CE€PbE3HbIC OCHOBAHUS T10JIaraTh, YTO €My
MOKET YyTPOXKaTh TaM MPUMEHEHHUE TIHITOK.

KonBeHIus racut, 4To Kak10e TOCyIapCTBO-
YY9aCTHUK 00€CTIeYrBaET, YTOOBI yueOHbIE MaTepH-
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anel ¥ WHGOPMAIIUKA OTHOCHUTEIHHO 3aIPEIICHIS
MIBITOK B TIOJTHOM Mepe BKIFOYAINCH B IPOTPaAMMBbI
MOJITOTOBKK TIEPCOHANA MPABONPUMEHUTEIBHBIX
OpraHoB, TPAYKAAHCKOTO WJIM BOGHHOTO, METUITIH-
CKOT0 MEepCOHala, TOCYIapPCTBEHHBIX ITOJKHOCT-
HBIX JIMI] U IPYTHX JIKI], KOTOPBIE MOT'YT UMETh OT-
HOIIIEHUE K COJEPIKAHUIO MO CTPaKed U JIOTPO-
caMm JIII, TIOABEPTHYTHIX T000# dopme apecra,
3a/Iep’KaHusl WM TIOPEMHOTO 3aKITIOUeHUS, WITH
oOpallleHUIO C HUMHU.

KonBenmmsa 3adukcupoBasio, YTO KaXI0e
TOCyAapCTBO-YYaCTHUK CHUCTEMATHUYECKH paccMa-
TpHBAaET MPaBUiIa, HHCTPYKIMU, METO/IbI M [IPAKTH-
Ky, Kacarolrecs JIOMpoca, a TAKXKe YCIOBUS COIEp-
JKaHUS TIOJT CTPaXKeH ¥ 0OpalleHus C JIUIAMHU, 101
BEPTHYTHIMH JII000# (opMma apecra, 3ameprKaHus
WIN TIOPEMHOTO 3aKIIIOUEHHS Ha JIF00ON TeppuTo-
pHUH, HaxXONAIEHCs MO/ €ro IOPUCIUKINUEH, C TeM
YTOOBI HE JIOIYCKaTh KaKUX-JIMOO CITy4aeB IBITOK.
Kaxxnoe rocynapcTBo-y4acTHUK —0OECIICUHMBACT,
YTOOBI €70 KOMITETEHTHBIE OpPTaHbl TIPOBOIUIIN ObI-
CTpoe M OecCHpUCTpacTHOE pacciieloBaHue, Korja
MMEIOTCSl TOCTATOYHbIE OCHOBAHUS M0Jararb, 4To
MbITKa ObLIa MPUMEHEHa Ha 000N TEeppUTOPUH,
HaxOJAILIEHCs O] €ro FOPUCIUKIUEH.

KoHBeHIIMsI Takke OMpeieNseT, UTO KakIoe
rOCyAapCTBO-yYaCTHUK 0OecCIeunBaeT JoooMy
JUITY, KOTOPOE YTBEPXkAAeT, YTO OHO OBLJIO TOA-
BEPrHYTO NIBITKAM Ha JHOOOH TEPPUTOPHH, HAXO-
JUSATIEHCST IO/ FOPUCTUKIINEH ATOTO TOCYIapCTBa,
MIPaBO Ha MPEAbSIBICHUE JKaJ00bl KOMIIETEHTHBIM
BJIACTSIM 3TOTO TOCYJIapcTBa M Ha ObIcTpoe U Oec-
MIPUCTPACTHOE PACCMOTPEHHUE MU TaKOH KaOOBL.
[IpennpuHuMaroTCs MEpbI i 00eCIeUeHUs 3a-
IITUTHI UCTIIA B CBUACTENEH OT JTI0OBIX (hopM TIITO-
XOro OoOpallleHus WK 3allyTUBaHMS B CBSI3U C €T0
JKaJI000H WX JIFOOBIMU CBUIETEILCKUMHE T0Ka3a-
HusiMU. Kakmoe rocymapcTBo-ydacTHHK oOecte-
YHMBaeT B CBOCH MPABOBOM CHUCTEME, YTOOBI JKEepTBa
MBITOK TIOJTydYaja BO3MEIEHHE W MMeJa IMOIKpe-
TUIsIeMOe MPABOBOM CaHKIIMEH MpaBoO Ha CIpaBe/l-
JUBYI0 U aJICKBaTHYIO KOMITCHCAIIWIO, BKITFOYAs
CpencTBa Jii BOSMOXKHO OoJjiee TMOJIHOW peadu-
TuTanuu. B ciiydae cMepTH JKEepTBBI B PE3yIbTaTe
MIBITKH TIPABO Ha KOMIICHCAIINIO TIPEIOCTABIISICTCS
ero mwxauseHnam. [1]

B TropsMax MosnioBbI copiepaarcsi CBbIIIE 7 Thi-
CSI9 3aKJTFOYCHHBIX, M K COXKAJICHUIO, HE BCET/Ia MX
npasa B JIOJDKHON Mepe coOmronatorest. OTdacTy ata
cutyarusi 0OyCIIOBJIEHa HU3KMM YPOBHEM 3HAHHN
0 TIpaBax 4YeJOBEKa M O IMpaBaX OCYXICHHBIX KaK
Cpear caMUX OCY)KJICHHBIX, TaK, 3a49aCTYyI0, U CpeIn
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coTpyaHukoB. Takum oOpaszom, 3ajada MPOTHUBO-
JECTBUS TIHITKAM W KECTOKOMY OOpAaIleHHIO CTa-
HOBHUTCSI eIile 0oJiee CIOKHOM. ITO 00yClIaBIMBacT
HE0OXOAMMOCTh OOBCTUHEHUS YCHIIMN TpaXIaH-
ckoro obmectna. Tak, 18 urons 2017 roga Havana
CBOIO JIESITETTLHOCTh MeXKIyHapoaHast CeTh MEHH-
TEHIIMApPHOTO 00pa3oBaHMs B cTpaHax BocTodHo-
ro naptHepcTsa u LlentpansHoit A3un (ApmeHus,
benapycs, Keipreizcran, Monnosa, Tamkukucras,
V36ekucran, Ykpauna). C 2019 rona UnctutyT ne-
MOKpATHH SIBJIsIeTCS YieHoM aanHoi Certn.

Cerb sBusiercs: 10OPOBOIBHBIM 00bEANHECHUEM
opraHu3anvii U GU3NUECKUX I, KOHCOIHIUPY-
IOIUM YCHJIMSI BCEX 3aWHTEPECOBAHHBIX CTOPOH
B MPOJABIKCHUH TNpaBa Ha 00pa3oBaHUE B ICHH-
TCHIIMAPHOW W TOCTIEHUTCHITMApHOH cdepax, B
MPOABIKEHUH 00pa3oBaHusl Kak 3(PQPEKTHBHOIO
CPeICTBa PEUHTETPAalluy OCYKIACHHBIX M JKC-
OCY)KJIEHHBIX B 00IIECTBO. 8]

MexyHapoaHas CeTh NMpesCTaBiseT cooon
atopMy Uit 0OMeHa OIBITOM U WH(pOopMaruen
B cdepe pa3BuTHs 00pa3oBaHUsI B3POCIBIX U MO-
JIOZI’KM B TICHUTEHIIMAPHBIX YUPEKACHUSAX H I10-
ciie 0cBOOOXKACHUS B cTpaHax LlenTpanbHol Aznun
u BocTouHoro napTHepcTBa.

VYupeaurensimu ceTu sBisitoTcst 13 opranusa-
nui. Ee 4ieHsl CUATAIOT, YTO OCO3HAHUE IIPUOPU-
TeTa TpaB W CBOOOJ 4eNOBEKa SBJSIETCS BaKHEH-
[IMM JIOCTH)KEHHEM MHPOBOTO COOOIIECTBA; IPaBoO
Ha 00pa3oBaHKe OTHOCHUTCS K (yHIAMEHTaJIbHBIM
MIpaBaM YeJIOBeKa U OCY)KJICHHbBIE UMEIOT TaKoe ke
MpaBO Ha IMOJyYeHHE 0Opa30BaHUs, KaK W Jpyrue
rpaxaane; obpa3oBaHue sBISCTCS 3(POEKTHBHBIM
WHCTPYMEHTOM PECOLMAIN3ALNHT U TPO(UIAKTUKA
peluauBa NpecTyIUIeHN, a TaK)Ke BaXKHOW COCTaB-
JISIOIIEH HKOHOMHMYECKOTO M JIEMOKPATHYECKOIO
pa3BHUTHS OOIIECTBA; YCIENIHOCTh TYMaHU3aIMN U
pedopMupoBaHUs TICHUTEHIIMAPHOW CHCTEMBI BO
MHOTOM 3aBHCHUT OT MApTHEPCTBA U OOBCAMHEHUS
YCHIMHA TPaKAaHCKOTO OOIIECTBa, TOCYAapCTBa,
YaCTHOT'O CEKTOPa, MEXTyHApOHBIX OpraHU3aLunii,
9KCTIEPTOB M HEPABHOYIIIHBIX TPaXK/IaH.

CormacHo YcrtaBy CeTu, AESITEIBHOCTh CETU
HampaplieHa Ha pelIeHue 3a1ad: (GOpMHUpPOBAHUE
MTOJTUTHK, OOECTEUNBAIONINX peaTH3alHio MpaBa
Ha oOpa3oBaHME B MEHUTEHIIMAPHOW U IMOCT Iie-
HUTEHIIMApHOH cdepax B CTpaHaX-ydacTHHUIAX
CeTH; NMPUBJICUCHUE BHUMAaHUS OOIIECTBEHHOCTH,
OpraHoB rocyaapcTBeHHol Bnactu, CMU, mexay-
HApOJIHBIX OpraHu3aIii K mpolieMe yBaKeHUs
YeJIOBEYECKOro JOCTOMHCTBA, peaju3aliy IpaB
Ha 0o0pa3zoBaHWE W KyIbTYpPHOE pa3BUTHE JIHII,
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OTOBIBAIONINX HAKa3aHUS B TECHUTCHIIMAPHBIX
YUPEXKIIEHUAX, & TAKKE JIUI, 0CBOOOIUBIINXCS U3
YUPEKICHUN YTOJIOBHO-UCIIOIHUTEIBHON CUCTE-
MBI); COIMATbHOW W JKOHOMHYECKOW IIeNIeco0-
Opa3HOCTH pa3BUTHI O0pa30BaHHs B ICHHUTCH-
[UAPHBIX YUPEKICHUAX; OObCIMHCHUE yCUITHI
OpraHu3alui, HKCMEPTOB W (DU3UYECKUX JIHIL,
3aHUMAIOIIMXCS BOPOCaMU 00pa3oBaHUsI B3poc-
JMBIX W MOJIOAEKH B TEHUTEHIMAPHOW CHCTEME
W PEUHTErpanuyu 0CBOOOAMBILUXCS B OOIIECTBO;
COJEHCTBME OpPraHM3allMOHHOMY pAa3BUTHIO U
YCHJICHHIO TIOTEHIIAJIA YWICHOB CETH.

YcTaB omnpenensieT NPUHIUIBL AESTEIbHOCTH
CeTu: oOLIHOCTL 1ieJIell U 0a30BBIX LIEHHOCTEN;
JNOOPOBOJBHOCTh YJIGHCTBA U BHYTPUCETEBOTO
B3aUMOJICHCTBUS; B3aMMHOTO YBaXXCHHS, IOBE-
pus, TONAEPKKU U yUETa HHTEPECOB BCEX UJICHOB
ceTu; coOuofieHre MpaB Ha MHTEIJIEKTYyalbHYIO
COOCTBEHHOCTh W HMH(POPMAIMOHHAS KOPPEKT-
HOCTB; pacipejieJIeHHOe JUJEPCTBO U pasjele-
HHE€ OTBETCTBEHHOCTH; TIPO3PAYHOCTb.

OnHa U3 mepBBIX BCTpeY WICHOB MexmyHa-
ponuoit CeTH MEHHWTEHIIMAPHOTO OOpPa30BAHUA
Mo oreHke APPEeKTUBHOCTH MPOEKTa «AKTHBHO
3a [paBa 4eJI0BeKa B MEHUTEHIIUAPHBIX YUpexkIe-
HUsIX», cocTosmack 10-11 mexabps 2018 roga B
Epesane. [§]

[lepBBIii TeHL OBLT IMOCBSIICH ITOABEACHHUIO
uToroB mpoekra. IlapTHepckue oOpraHuzauu
TIOATOTOBIUIM TIPE3EHTAIINU U BBICTYIUICHUS, Je-
MOHCTPHPYIOIIHE OMBIT PAO0OTHI C OCYKICHHBIMU
1 0CBOOOAMBUIMMHUCS IO BOMIPOCAM COLIMATIBHON
aJanTanuy, TPOABMKCHHUIO TpaBa Ha oOpas3oBa-
HHUE B MEHUTCHUIUAPHBIX YUPESKICHUSIX , aKTya-
JIM3AIlMK JAHHO# TeMbl B 001iecTBe. dopmar me-
ponpuATH OBLT OYeHB pa3HbIi: Kpyribie cTomsbl,
(OTOBBICTABKH, MOKa3bl (QUIBMOB, «KuBas Ou-
OmuoTexay, TAe OBIBIINE OCYK/EHHBIE BBHICTYIIA-
JIA B KQUE€CTBE KUBBIX KHHUT.

Crnenyromuii eHb YYaCTHUKH BCTPEUH yACIH-
JI1 BHUMAHUE MJIAHUPOBAHUIO NEATEIbHOCTH CETU
Ha 2019 rogx. ITo UX MHEHHIO, BaXKHBIMH 3a1a4aMu
SIBJISTFOTCSI: TIOCTOSIHHBIM MOHUTOPHHT JIOCTYTIa K
00pa30BaHUIO B ICHUTEHIIUAPHBIX YUPESIKICHUIX
B KaXII0l cTpaHe, OOMEH OMBITOM H JIYYIIUMHU
MpaKTUKaMH MEXIY CTpaHaMU — YYaCTHUKAMHU
CeTH, TPOBEICHHE aTBOKAITMOHHBIX KaMITaHHH,
pacIimpeHre CeTH 3a CUeT BOBJICYCHHUS HOBBIX
ctpan u HOBBIX HKO. Kpome TOro, Bo Bpems
o0OcyXJieHUs1 OBIITM 3aTPOHYTHI BOIIPOCHI MTOMCKA
CPEJICTB U BO3MOXKHOCTEW JUJIsl peasn3alii Cco-
BMECTHBIX IIPOEKTOB.

Oco0blli MHTEpEC YYaCTHHUKOB BCTPEUU BBI-
3BaJIM MPE3EHTALN HEMEIKOTO 3KCIEPTa TOCIO-
nuHa X.dumepa, npeacrasuress MuHUCTEPCTBA
IOCTULMY 3eMJIU bpanaenOypr, 0 HEeMEIKOM OIIbI-
Te B 00JacTM NMEHUTEHLUAPHOTO 00pa3oBaHMA,
TPYAOYCTPOMCTBA OCYKJIEHHBIX W aJBOKAIIHH,
[11, c. 15] u BcTpeua ¢ r-Hom Cypenom Kpmos-
HOM, 3aMECTHUTEJIeM MMHHMCTpA FOCTHIIMH Apme-
HHH, BO BpeMs KOTOPOH COCTOSUICS KOHCTPYK-
TUBHBIN Pa3roBOp O peayuax MEHUTEHLHAPHOTO
o0pa3oBaHus B Pa3IMYHbBIX CTPAHAX U BAXKHOCTH
B3aUMOJICHCTBUSI C HENPABUTEILCTBEHHBIM CEK-
TOpOoM. [7]

WNHCTUTYT IEMOKpaTHH pacCMaTPUBAET pa3BH-
THE MIEHUTEHIIMaPHOT0 00pa30BaHMsI Kak He00X0-
JUMYI0 TIPEIIOCBHIIKY M YCIOBHE MPEOTBpalle-
HUSI CUTyallUH KECTOKOTO OOPALICHUS C OCYXK-
JNEHHBIMM, a TaK)Ke BKJIIOUEHHS OCYKJIEHHBIX B
MIPOLIECC OTCTaNBAaHUS CBOUX IIPaB.

WNHeTuTyT 1eMOKpaTUH Tak)ke akKTHBHO BKITIO-
yaeTcs B NpoLecc NMpeAoTBpallieHus NbITOK. C
konua 2017 r. Mactutyt nemokparuu (Kompar)
B MapTHepcTBe ¢ HarmoHambHBIM HHCTHTYTOM
skeHmuH MounoBbl (KummmaeB) m Menna LleH-
tpom IlpuanectpoBbs (IlpuaHecTpoBckuit pe-
I'MOH) Hauajl peanu3aluio npoekra «Bce BMecre
ckaxeM HET neiTkam B MoJiioBe: TpaxkaaHCKOE
001IIeCTBO TIPOTHB MBITOKY». OCHOBHAS IEJh MPO-
€KTa 3aKJII0YaeTCs B IPOTUBOAECHCTBUM IPUMEHE-
HUIO NIBITOK B PecniyOnuke MoijioBa.

IIpoekr «Bce Bmecte ckaxxem HET mbiTkam
B MongoBe: TpaxkIaHCKOE OOIIEeCTBO IMPOTUB
MBITOK» TIPEAIoNaracT Co3faHue 3-X IICHTPOB
IOPUINYECKOH, MICUXOJOTHYECKON U peaduimra-
LIMOHHOW MOMOIIIH KEePTBaM TIBITOK, MPOBEICHNE
CepHH CEMHHAPOB CPEAH COTPYAHHUKOB IEHUTEH-
[IUAPHBIX YUPEXKJACHUN, TOTUIUN U TICUXUATPH-
yeckux jeueOHun Pecnyommku MongoBa, cemu-
HapoOB Cpea 3aKIIOUCHHBIX, MAIUEHTOB OO0JIb-
HUIl ¥ IPYrUX Tpa<IaH W3 KATErOpHil pUcka, a
TaK)ke CEMHUHApPOB JUIsl CTYACHTOB IOPUANYECKUX
(hakyabTETOB MOJIJIABCKUX YHHUBEPCUTETOB (OyIy-
LIMX HOJIMLEHCKUX, CyAel U IPOKYPOPOB).

[Tomumo 3TOTrO, MPOEKT MpejrosaraeT Mpo-
BEIICHHE MHUPOKOH HHHOOPMAITHOHHON KaMITaHWH,
co37aHMe MOCTOSHHO JeicTByromeld Ceru He-
MIPaBUTEIHCTBEHHBIX OpPTaHU3aIMi Mo 6ophde ¢
neiTkamu (He menee 15-20 HITO u3 ATO Taray-
3usi, Kummmnesa u [lpugnecTpoBCKoro peruoxa) u
peanuzanuro mporpaMmsl cyorpanTos mns HIIO,
HalpaBJICHHON Ha MOJJIEPKKY UX WHUIMATUB IO
00opB0OE C MBITKAMHU.
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OnHuM U3 BaKHEHIITNX ACUCTBHUM MPOEKTA SIB-
JsIeTCsl OKa3aHue MPSIMOI FOPUANYECKON U TICHXO-
JIOTHYECKOH MOMOIIH >kepTBaM IbIToK. C ampens
2018 r. B MonoBe B pamkax npoekra «Bce BMecre
ckaxkemM HET mbeiTkam B MonjioBe: Tpak/IaHCKOE
00IIECTBO MPOTHB IBITOK» Havyallil JEHCTBOBATH
TPU LEHTPa IOPUIMUYECKOH, NCHUXOIOTUYECKOH U
peabuINTAlMOHHON MMOMOIIN JKEPTBAM IBITOK (B
Kummnese, Kompare u Tupacnose).

25 wronst 2018 1. B Kompare mporuio TopskecTBEH-
Hoe OTKpbITHE LleHTpa ropuanuecKkoil, ICUXOoNIoru-
YeCKOW W peadMIUTAIMOHHON ITOMOIIH KePTBaM
mbITOK. [5] [ToueTHbIM TOCTEM Ha OTKpBITHH L{eHTpa
cran nocoi EBpomeiickoro Coroza B Pecrybnmke
Monnosa ITerep Muxanko. Takxe IpuCyTCTBOBAJIN:
COBETHUK 10 MOJIUTHYECKUM Borpocam Jlenerarmn
EC B PM Enena-Ammna JlopodTeii, HApOmHBINA a-
Bokar PecryOnukn MonmoBa Muxaun Koropooaii,
npumap mynununust Kompar Cepreit AHactacos, u.
o. peacenarens Komparckoro paitona Msan Toman,
pexrop Komparckoro rocygapcTBEHHOIO YHUBEp-
cutera u aemyTtar HapomHoro coOpanmst [ aray3uu
Cepreii 3axapusi, HaYaJIbHUK IJIaBHOTO YIPaBICHUS
BHEIIHUX cBsi3ed [araysum Buranmii Brnax, Ha-
YaJbHUK IVIABHOTO YIPABJICHHS 3APABOOXPAHEHUS
U colranbHOM 3amuThl ['aray3un Anekceil 3naToB-
YeH, TPEACTABUTENN TONWIHNY, TTEHHUTEHINAPHBIX
YUpEXJICHUH U MHOTUE APYTUE FOCTH.

Kak ormermn I'maBa [eneramun EC B Pecmy-
omke Mongosa Ilerep Muxanko, B 2017 1. crano
ACHO, uTO B PecnyOmike MongoBa mo-npexuemMmy
CYIIECTBYET MHO)KECTBO MpPOOJIEeM, CBA3AHHBIX C
NPUMEHEHUEM IBITOK M KECTOKOro OOpalleHus,
HallOMHUB B 3TOM KOHTEKcTe nesio Auzapes bpa-
T'YLbl, KOTOPBII N3-32 CYIIECTBYIOIINX CHCTEMHBIX
HEJIOCTaTKOB yYMEpP B HCIPABUTEIBHOM YUYPEXK-
nennn. [3] OH MoAYepKHYM, YTO TpakJaHUH Pe-
cnyoinuku MosnjioBa, He3aBUCHMO OT TOTO, I€ OH
xuBeT — B Kummnnese, Kompare wim Tupacnorne,
— JIOJDKEH OBITh YBEPEH, YTO OCTAHETCs B LEHTPE
BHUMaHus 1 noanepxku EC.

IIpumap r. Kompar, Cepreii Anacracos, npu-
HSBILMK ydacTHe B OTKpbITHMM LleHTpa, oTMeTHi
CITaXKEHHYI0O COBMECTHYIO pPadOTy MYyHHIIUMIAIb-
HBIX BJAaCTeH M OpPraHOB MPABOIOPS/KA, IPYTHX
crpykryp. IIpumap Kompara taxxke 3amMeTwi1, 4To
MECTHbIE BJIACTH 3aWHTEPECOBAHBI B YBa)KUTEIb-
HOM OTHOUIEHHMH K JIIOASM Ha YPOBHE PA3IMUYHBIX
WHCTAHINU. [4]

BoiBoabI

B zaxmouenne ormetuM, uto PecmyOmika Mod-
JIOBa MPHUCOENUHUIACH K OCHOBHBIM MEXIyHa-
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POAHBIM aKTOM O TIpaBax 4eJoBeKa, B TOM YHCIIE O
MIPOTHUBOCHCTBIH IbITKaM (PM mpucoenunmmacs k
BceoOrieli nekmapanuu mpas uenoBeka U1 Mexy-
HapOJHOMY MaKTy O IPa)TaHCKHUX U OIUTHYECKUX
npasax [locranosnennem Ilapmamenta Ne 217-XI1
ot 28.07.1990 r., k Konsenrimn OOH npoTHB nbITOK
U JIPYTUX YKECTOKHX, 0ECUETOBEUHBIX WIIN YHIKAO-
IIMX JJOCTOMHCTBO BUOB OOpAaIlleHHs W HaKa3aHUs
[Toctanosnennem IlapmamenTa Ne 473-XIII ot 31.
05.1995 1., Tarxke PecryOnka MoioBa nojmnucaiia
@DaxynbTaTUBHBIN IPOTOKON K naHHOUW KoHBeHIHH
16 centsiOpst 2005 1. u parudumpoBana ap. Mex-
JyHapofHble akThl). VI O4eBHAHBIM SABJISIETCS TOT
¢axt, uTo 00beIMHEHNE YCHIHN IPaXKJaHCKOTO 00-
IIECTBA CIYKHUT MOIIHEHIINM HHCTPYMEHTOM JUIS
BOIUIOIICHHUS B3STHIX Ha ce0sl CTPaHOH MeXIyHa-
POIHBIX 00sI3aTETBCTB M PACIPOCTPAHECHUSI LIEHHO-
CTel TymMaHu3Ma. B 3TOH CBSA3M NMPOCBETUTENBCKAS
1 oOpa3oBaresibHas padboTa C OCYKICHHBIMHU, CIIe-
LUAIMCTaMHU TIEHUTEHIIMAPHON CUCTEMBI SIBIISIETCS
BaKHEUILIEH IIPEAIIOCHUIKON IIPEAOTBPALLICHUS T1bI-
TOK M N30€raHus JKECTOKOTO 0OpaIieHHs U IOATOMY
OTpaJHO, YTO TIpakJaHCKoe o01iecTBO MoIoBbI
00BEIMHSET CBOM yCWIIUS B OOphOE C IBITKaMH, B
TOM YHCIIe yepe3 00yueHHe COTPYIHUKOB IICHUTEH-
nmapHoi cucteMbl Pecniyonmkn Momnaoa.
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The subject of the psychology of torture receives much attention in scientific research. However, before the CO-
VID-19 pandemic, the scientific question of the psychological aspects of torture seemed to be beyond global wide
transdisciplinary discussion. This article deals with the blurred concept of the psychology of torture to bring more
clarity regarding the connections with the terms obedience, disobedience, and compliance. In this article, we used
Books Ngram Viewer to investigate the trends in understanding the psychology of torture from the perspectives of
obedience, disobedience, and compliance. Generally, Books Ngram Viewer is used to investigate the frequencies
of any set of search strings using a yearly count of n-grams found in sources printed between 1500 and 2019 in
Google s text corpora in English. It was investigated the period 2000-2019. The conclusion is that the psychology
of torture is the result of the impact of environment and learning capacity on the mind and behavior of both, victim
and torturer. Further research is needed to understand the correlations between torture and violence. These further
investigations will contribute to the understanding of the diversity of intrinsic and extrinsic motivations and will
outline the cause of torture in all human societies.

Keywords: torture, the psychology of torture, obedience, disobedience, compliance, violence.

ASPECTELE PSIHOLOGICE ALE TORTURII SI IMPACTUL ACESTORA ASUPRA CONSTIINTEI
SOCIALE

Subiectul psihologiei torturii este investigat in cercetarile stiintifice. Cu toate acestea, inainte de pandemia CO-
VID-19 problema stiintifica a aspectelor psihologice a torturii parea sa fie dincolo de discutiile transdisciplinare
la nivel global. Acest articol trateazd conceptul estompat al psihologiei torturii pentru a aduce mai multa claritate
in ceea ce priveste legdturile torturii cu termenii obedient, neobedient si conformitatea. In acest articol, am folosit
Books Ngram Viewer pentru a investiga tendintele in intelegerea psihologiei torturii din perspectiva ascultarii, ne-
ascultdrii si conformitdatii. In general, Books Ngram Viewer este utilizat pentru a investiga frecventele oricdrui set
de siruri de cautare, utilizand un numar anual de n-grame, gdsite in surse tiparite intre 1500 si 2019 in corpusurile
de text Google. In aceasti cercetare a fost studiatd perioada 2000-2019. Concluzia este cd psihologia torturii este
rezultatul impactului mediului si al capacitatii de invdtare asupra mintii si comportamentului atdt al victimei, cdt §i
al torturatorului. Sunt necesare cercetari suplimentare pentru a intelege corelatiile dintre torturd si violenta. Aceste
investigatii suplimentare vor contribui la comprehensiunea diversitatii motivatiilor intrinseci §i extrinseci si vor
contura cauza datoritd cdreia tortura persistd in toate societdatile umane.

Cuvinte-cheie: torturd, psihologia torturii, ascultare, neascultare, respectare, violenta.

ASPECTS PSYCHOLOGIQUES DE LA TORTURE ET LEUR IMPACT SUR LA CONSCIENCE
SOCIALE

Le sujet de la psychologie de la torture est étudié dans la recherche scientifique. Cependant, avant la pandémie
de COVID-19, la question scientifique des aspects psychologiques de la torture semblait dépasser les discussions
transdisciplinaires au niveau mondial. Cet article traite du concept flou de la psychologie de la torture pour appor-
ter plus de clarté concernant les liens entre la torture et les termes obidient, neobidient et conformity. Dans cet arti-
cle, nous avons utilisé les livres Ngram Viewer pour étudier les tendances dans la compréhension de la psychologie
de la torture du point de vue de I’obéissance, de la désobéissance et de la conformité. En général, Books Ngram
Viewer est utilisé pour étudier les fréquences de n’importe quel ensemble de chaines de recherche en utilisant un
nombre annuel de n-grammes trouvés dans les sources imprimées entre 1500 et 2019 dans les corpus de texte Goo-
gle. Dans cette recherche, la période 2000-2019 a été étudiée. La ligne de fond est que la psychologie de la torture
est le résultat de 'impact de I’environnement et de la capacité a apprendre sur ’esprit et le comportement de la
victime et le bourreau. Des recherches supplémentaires sont nécessaires pour comprendre les corrélations entre
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la torture et la violence. Ces investigations complémentaires contribueront a la compréhension de la diversité des
motivations intrinséques et extrinséques et permettront de déterminer la cause de la persistance de la torture dans
toutes les sociétés humaines.

Mots-clés: torture, psychologie de la torture, obéissance, désobéissance, respect, violence.

INCUXOJOTI'MYECKHUE ACIIEKTBI IIBITOK Y UX BJIMSIHUE HA COIMAJIBHOE CO3HAHHUE

Temamuxa ncuxonoeuu nLIMOK pAcCMampueaemcs 8 HayuyHulx ucciedosanusix. Oouaxo, 0o nandemuu COVID-
19 nayunaa npodonema ncuxono2u¥eckux Acnekmos nblmok, Ka3auioch, 8bIXOOUNd 30 PAMKU 2N00ANbHbIX MPAHC-
ouUCYunIUHapubIX OuckKyccul. B dannoti cmamve paccmampusaemcs pasmblmas KOHYenyus ncuxoi02ull Nulmox,
4moObL NPOACHUMb CEA3b MENCOY NBIMKAMU U MEPMUHAMU «NOCTYULHBIILY, «HENOCIYWHBILY U «noduunenuey. Mol
ucnonvzosanu Books Ngram Viewer ona uccneoosanus menoeHyull 6 ROHUMAHUU NCUXONOSUU NBINOK C MOUKU
3penus nocaywanus, Henocaywanusa u noouyunenus. Kax npasuno, Books Ngram Viewer ucnonvsyemes ona uccie-
006aHUsA HACMOMHOCTU 1100020 HAOOPA NOUCKOBBIX CIPOK C UCNONL30BAHUEM 20006020 KOIUUECTNBA N-2PAMMOS,
HAUOEHHbIX 8 NeYamHulx ucmoynuxax mexcoy 1500 u 2019 cooamu ¢ mexcmoguix kopnycax Google. B npeona-
eaemom uccaedosanuu uszyuer nepuoo ¢ 2000 no 2019 2e. Bvigoo 3axatouaemcs 8 mom, umo ncuxono2usi nblmox
ABJIAEMCA PE3VILIMAMOM 6030€UCMEUs. OKpydcaroujeti cpeobl U CHOCOOHOCMU YYUMbCS HA COZHAHUU U NOGEOEHUU
KaK Jcepmenl, Max u myuumens. Ymoovl noHAmMb 63aUM0OC6:A3b MEHCOY NLUNKAMU U HACUTUEM, HEOOXOOUMbL 0dTb-
Heliuiue OONONHUMeENbHbIE UCCIe008aHUs. DM UCCTe008aHUsA OYOYM CHOCODCINBO8ANL NOHUMAHUIO PA3HO0OPA3UL

BHYMPEHHUX U 6HEULHUX MOMUBO6 U BbIA6AM NPUUUHDBL NbINMOK 60 6CEX YE€N106C€HECKUX 061/[466‘”1661)(.
Knroueswie cnosa: NbIMKU, NCUXO0N02Usl NBIMOK, NOCYULaHUue, Henociyuanue, yeascenue, Hacuiue.

Introduction

Torture is an important concept in psychlogi-
cal research [1, 2]. Firstly, torture is related to
dehumanization. As was noted by Vaes, Paladino,
and Haslam (2021), the dehumanization research
proposed that victims of ungrouping harm are
perceived as being similar to nonhuman entities,
and as a result, natural inhibitions against causing
them harm are eroded. Secondly, torture is treated
as a deep trauma, in which both the torturer and
the victim(s), including their family members are
psychologically affected. Third, the investigation
of torture is often associated with interrogational
torture, understood as “the infliction of severe
pain and suffering to acquire information from
someone” [5]. Thus, there are at less three con-
ceptualizations of torture: dehumanization, deep
trauma, and interrogational torture. However, de-
spite a growing body of scientific literature ad-
dressing the mindset of a torturer and a victim,
the impact of torture on life-long behavior is still
poorly defined.

Torture is a global crisis. The 1984 United
Nations Convention against Torture makes clear
that “No exceptional circumstances whatsoever,
whether a state of war or a threat of war, internal
political instability or any other public emergency,
may be invoked as a justification of torture”. In
the following resolutions and decisions, the Com-
mittee has prohibited torture, sexual violence,
and ill-treatment in all contexts and all situations.
The principle of non-discrimination was accepted
as general in the protection of human rights. As

Ne 2, 2020

a result, the independent medical examination
becomes the fundamental legal safeguard from
the moment of deprivation of liberty (United Na-
tions, 2013).

Nevertheless, before the COVID-19 pandemic,
the scientific question of the psychological aspects
of torture seemed to be beyond global wide dis-
cussion. In social psychology, the theme of torture
was only a subject of psychological experimenta-
tions who tried to understand how torture impacts
the social mind in limits of conformity (the influ-
ence of a group) and obedience (the influence of
authority). The well-known psychological experi-
ment cited as the Stanley Milgram Experiment,
which took place between 1960-and 1963, aims
to study the willingness to obey instructions from
an authority figure to perform acts that conflicted
with one’s conscience. It was observed that obedi-
ence is in the military, the church, or the educa-
tional system. In psychoanalytic terms, obedience
relies on using the transferential context in reality,
in which an authority exists.

De Vos (2009) wrote that the Stanley Milgram
Experiment is not only about obedience, but also
about disobedience. In the opinion of Milgram,
the term disobedience refers to the expression of
the fact that transformation to the agentic state for
some subjects is only partial. Thus, “the residues
of the person behind the clerk, behind the bureau-
crat, behind the scientist — we’re back on the land-
ing strip of individual psychology — is where ac-
cording to Milgram the grains of disobedience are
to be found” (De Vos, 2009).
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However, the person who identifies totally with
the system even renouncing the whole of his/her
selthood is dangerous for authority. “We humans
are ultimately social. We’re social creatures and
we do need interaction — physical and social —
with others” (Sandro Galea, 2020). These words
of the dean at the Boston University’s School of
Public Health in the period of social isolation im-
posed by COVID -19 indicate a deep socio-psy-
chological issue: in specific situations, the human
mind and behavior can be affected by a decision
of an authorized person or group.

The goal of this article is to bring more clar-
ity to the blurred concept of the psychology of
torture. In agreement with De Vos, 2009, we pro-
pose that the psychology of torture relates to three
states of the social mind: compliance, obedience,
and disobedience. Thus,

e compliance refers to the ability of a person
to act according to an order, a set of rules, or a
request in which the behavior is changing at the
request of another person;

e obedience refers to the mind and behavior
of an individual to act in response to a direct or-
der from another individual, who is usually an
authority figure;

e disobedience is the failure or refusal to obey
rules or someone in authority.

In our opinion, it is helpful to compare the fre-
quencies of these three terms in scientific research
with the term “psychology of torture”. This article
attempted to undo the psychology of torturer as an
important question in psychological research. To
do so, we layout the Books Ngram Viewer meth-
od of research that allows to evidence the need in
such investigation.

Methods of research

In this article, we used Books Ngram Viewer.
Generally, Books Ngram Viewer is used to inves-
tigate the frequencies of any set of search strings
using a yearly count of n-grams found in sources
printed between 1500 and 2019 in Google’s text
corpora in English. The result is displayed as a
graph. For this research was set the time between
2000 and 2019. In the search mechanism it was
inserted four words, as follows:

e obedience

e disobedience

e psychology of torture

The result is presented, as follows (Figure 1):
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Figure 1. The frequencies of four keywords in scientific research between 2000 and 2019

It is easy to observe that torture is a global
phenomenon. There are many types of torture
and ill-treatment made by people held in connec-
tion with armed conflict and other situations of
violence. The nature of torture also vary. Thus,
torture can be of a physical nature, like beatings
and electric shocks. It can be of a sexual nature,
like rape or sexual humiliation. Or they can be
of a psychological nature, like sleep deprivation
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or prolonged solitary confinement.

Psychology of torture

During a conflict, one group or one person
wants to dominate the enemy group or one person.
Torture is a clear way to demonstrate the power
and exert control by instilling fear. Torture often
happens in secret - in police lock-ups, interroga-
tion rooms or prisons. However, there are cases in
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which torture happens in families. When we think
about the psychology of torture we often think
about distress caused by paint. But such abuses in-
cludes also the denial of medical treatment.

Torture, defined by the United Nations Conven-
tion Against Torture, “delineates a top-down politi-
cized act in which one person, under the acquies-
cence of governing authorities, intentionally inflicts
severe pain or suffering on another to obtain infor-
mation, inflicting punishment or discriminating via
intimidation” (DANIE MEYER-PARLAPANIS,
2015). Even this definition is structured politically,
one can observe that torture include the wide array
of experiences and individual motivation of both
the victim and the torturer/ the perpetrator.

Torture is a complex psychological mechanism,
which needs to be investigated and understood to
mitigate the negative impact on the human mind
and behavior. Hopefully, understanding this com-
plex mechanism will allow preventing any forms
and motives of tortures. The methodology of re-
search the torture involves questioning the torture
survivors that may be anyone who falls under the
following criteria:

e the intentional infliction or threatened inflic-
tion of severe physical pain or suffering;

e the administration or application, or threat-
ened administration or application, of mind-alter-
ing substances or other procedures calculated to
disrupt profoundly the senses or the personality;

e the threat of imminent death; or

e the threat that another person will imminent-
ly be subjected to death, severe physical pain or
suffering, or the administration or application of
mind-altering substances or other procedures cal-
culated to disrupt profoundly the senses or person-
ality.

From the perspectives of phenomenology,
torture is an event as ubiquitous as people and
as complex as the people’s life and culture. The
physiological and psychological mechanisms that
constitute the act of torture are untestable. The
psychology of torture refers to the psychological
processes underlying all aspects of torture includ-
ing the relationship between the victim and the
torturer/perpetrator, the immediate and long-term
effects, and the political and social institutions that
influence its use. Thus,

e a victim is a person forced to endure a wide
array of terrifyingly painful physical and mental
suffering (i.e. extreme isolation, sleep deprivation,
electric shock, etc.);
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o the perpetrator is an assailant, who usually
execute orders.

It was observed that under the right circum-
stances, and with the appropriate encouragement
and setting, most people can be encouraged to ac-
tively torture others. They don’t think or maybe
they are not able to think that the physical and
psychological pain inflicted on victims can lead to
chronic pain and disabilities, post-traumatic stress
disorder and depression.

Motivation of torturer

The most delicate question in the psychology
of torture is the motivation of the torturer. The
torturer is a figure who neither social science nor
wider society has yet been able to adequately
conceptualize. What motivates an individual to
participate in torture? How does someone be-
come a torturer? How does someone become a
self-torturer? How do people become torturers?
The first response is special training mostly in
military organizations.

One of the most prevailing rationales motivat-
ing the perpetration of torture is based on the belief
system that torture yields accurate intelligence.
People want to acquire power and to demonstrate
the power to others. However, the objective of
gathering intelligence using torture raises red flags
to its stark inconsistency with coherent neurologi-
cal research on memory and intelligence function.
Austin and Bocco (2015) assert that in most cases
the torture is not the result of any decision or order.
Drawing on recent developments in the theory of
consciousness, the authors argue that this non pur-
poseful enaction of torture can be understood in
terms of certain somatic markers that lead, in par-
ticular material-situational settings, to people slip-
ping towards violence. Moreover, drawing on the
theory of the emergence of violence put forward
by Jonathan Luke Austin, the authors sketch out
the process of becoming a torturer in terms of the
situational and material dynamics that encourage
these slippages, as well as the global circulatory
system of violent pieces of knowledge through
various sources that become activated in particular
settings.

The important issue in the psychology of tor-
ture is stress. The ultimate form of stress involved
in torture has a significant neurological impact.
Within scientific researches, it was proved that
under extreme stress memory can be impaired
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and when the stress condition persists over a pro-
longed period, normal physiological functioning
of the brain regions governing memory is disrupt-
ed and can lead to tissue loss. These changes in
brain structure and function result in conditions
less than ideal for an interrogation. As was noted
by Turner et al. (2007), a common consequence of
frontal lobe disorders like the ones listed earlier
is confabulation, the pathological production of
false memories. In summary, torture cannot pro-
ductively elicit accurate information as a result of
the prolonged stress of both victims and torturer.
There is no evidence that torture elicits signifi-
cant amounts of accurate information. Extreme
stress involved in torture actually could produce
false memories and misinformation.

Most researchers suggest that the motivation
of torture relies on two important things: power
and control. In psychology, power is defined as
one’s capacity to alter another person’s condition
or state of mind by providing or withholding re-
sources — such as food, money, knowledge, and
affection — or administering punishments, such as
physical harm, job termination, or social ostra-
cism. Control in the context of psychology gener-
ally refers to how a person regulates themselves or
wishes to regulate their environment. Therefore,
torture is routinely used to extract confessions.
However, the torture doesn’t work. Information
obtained within a torture is not reliable because
people say anything under torture just to make
the pain stop. In most cases, people say what they
think their torturers want to hear.

Conclusion and Future Directions

Torture is always absolutely prohibited and
never justified. Despite this, the use of torture is
still widespread in the human society. Humans
continue to oppress and persecute citizens to our
days. For this reason, it is important to update
the concept of torture by cognitive, psychologi-
cal and neurological research and to encompass
the myriad of motivations and consequences of
torture for all affected parties, both the victim and
the torturer.

Torture utilizes tactics on a wide spectrum of
violence, from directly aggressive techniques,
such as beatings, limb removal, and waterboard-
ing, to more indirect forms of aggression, includ-
ing threatening or kidnapping family members
and extreme periods of isolation. These tactics

involved both physical and social pain. Future
reseach is needed to understand the correlations
between torture and violence. Further psycholog-
ical investigations of victim of violence will help
to expose the motivations behind why torture per-
sists in all societies.
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Prezentul articol a fost realizat in cadrul proiectului institutional 20.80009.1606.05 — ”Calitatea actului de
Justitie si respectarea drepturilor persoanei in Republica Moldova: cercetari interdisciplinare in contextul imple-
mentarii acordului de asociere Republica Moldova — Uniunea Europeana” (CAJDPM). Publicatia descrie instru-
mentele aplicabile in Republica Moldova in materia combaterii si prevenirii torturii, tratamentelor inumane sau
degradante. Astazi, aceste infractiuni constituie incalcari grave ale drepturilor omului, actiuni interzise prin actele
internationale si legislatia nationald. Practica de aplicare a dreptului din ultimul deceniu in Republica Moldova,
mai cu seamd dupd evenimentele din 7 aprilie 2009, soldate cu retineri si detentii ilegale, dar si cu pretinse rele
tratamente aplicate fata de tinerii protestatari de catre politie, dar mai nou, cazul expulzarii profesorilor de origine
turca ne demonstreaza ca atdt organele procuraturii, dar si instantele judiciare nu cunosc, respectiv, nu aplica toa-
te instrumentele relevante in materia combaterii si prevenirii torturii, tratamentelor inumane sau degradante, fapt
ce a dus si mai continud condamnarea Republicii Moldova la Curtea Europeand a Drepturilor Omului. Rezultatele
desemnate in cercetarea datd va facilita o intelegere mai bund din partea factorilor implicati in contracararea
fenomenului torturii, tratamentelor inumane sau degradante.

Cuvinte-cheie: torturd, instrumente in materie, comportament interzis, forma de discriminare, tratament de-
gradant, persoand publica.

TORTURE, INHUMAN OR DEGRADING TREATMENT: INSTRUMENTS IN THE MATTER

This article was carried out within the institutional project 20.80009.1606.05 — “The quality of justice and respect
for human rights in the Republic of Moldova, including: interdisciplinary research in the context of the implementati-
on of the association agreement between Moldova and the European Union” (CAJDPM). The publication describes
the instruments applicable in the Republic Of Moldova in the matter of combating and preventing torture, inhuman or
degrading treatment. In our days the , torture, inhuman or degrading treatment constitute serious violations of human
rights, actions prohibited by international acts and national legislation. Law enforcement practice in the last decade
in the Republic of Moldova, especially afier the events of April 7, 2009, which resulted in the arrests and illegal deten-
tions, also with alleged ill-treatment of young protesters by the police, but, again, the case of the expulsion of the pro-
fessors of Turkish origin, where shows us that both the prosecutor s office and the courts do not know or apply all the
relevant instruments in the fight against and prevention of torture and inhuman or degrading treatment or punishment,
in fact, which led to the continued condemnation of the Republic of Moldova at the European Court of Human Rights.
The results indicated in the given research will facilitate a better understanding of the factors involved in countering
the phenomenon of torture, inhuman or degrading treatment of instruments in the matter.

Keywords: torture, instruments in the matter, prohibited behavior, form of discrimination, degrading treatment,
public person.

TORTURE, TRAITEMENTS INHUMAINS OU DEGRADANTS: INSTRUMENTS EN LA MATIERE

Cet article a été réalisé dans le cadre de institutionnel 20.80009.1606.05 —" La qualité de la justice et le res-
pect des droits de ['homme en République de Moldova, y compris: la recherche interdisciplinaire dans le contexte
de la mise en wuvre de l’accord d’association entre la Moldavie et ['Union européenne” (CAJDPM). La publica-
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tion décrit les instruments applicables en République de Moldova en matiéere de lutte contre et de prévention de la
torture et des traitements inhumains ou dégradants.Aujourdhui, la torture, les traitements inhumains ou dégradants
constituent de graves violations des droits de I-homme, des actes interdits par les actes internationaux et la législa-
tion nationale. Pratique de [’application du droit au cours de la derniere décennie en République de Moldova, en
particulier apres les événements du 7 avril 2009, qui ont abouti aux arrestations et détentions illégales, mais aussi
aux mauvais traitements allégués contre les manifestants par la police, mais, encore une fois, le cas de |’expulsion
des professeurs d’origine turque, nous prouvons que les organes de poursuite, et le pouvoir judiciaire ne sait pas,
il ne s’applique pas a tous les instruments pertinents dans le domaine de la lutte et de la prévention de la torture et
des peines ou traitements inhumains ou dégradants, en fait, ce qui a abouti, et peut continuer avec la condamnation
de la République de Moldova devant la Cour européenne des droits de [’homme. Les résultats de cette recherche
permettront de mieux comprendre les facteurs qui interviennent dans la lutte contre le phénomeéne de la torture et
des traitements inhumains ou dégradants des instruments en la matiere.

Mots-clés: torture, instruments en la matiére, comportement interdit, forme de discrimination, traitement
dégradant, personne publique.

IIBITKH, BECYEJIOBEYHOE WJIM YHUKAIOIEE OBPAIIIEHUE: IPUMEHUMBII
HOPMATUBHO-ITPABOBOU NTHCTPYMEHTAPUU

Jlannas cmamos 6vi1a peanuzosana 6 pamkax npoekma 20.80009.1606.05 — «Kauecmso npasocyous u co-
onrooenue npas uenosexa 6 Pecnybnuxe Monoosa: mesicoucyuniuHapHvle uccied08anus 6 KOHMeKcme 6HeopeHusl
Coenawenusi 06 accoyuayuu Pecnybnuxa Monoosa - Esponetickuii Cowszy (CAJDPM). B nybruxayuu oaemcs
XapaAKmMepuUcmuKa HOpMamueHO-Npasosblx akmos, npumensiemvlx ¢ Pecnyonuxe Mondosa 6 sonpocax 60pwowi u
npedomepaweHuust NbIMoK, DeCUeL08eUHO20 UL YHUICAIOU e20 OOCHIOUHCIEO 0OPAUeHUS.

Ce2o0ns nvimku, becuenogeunoe uiu yHudcaoujee 00CMouHCmao obpawene npedcmasisiion coool cepbes-
Hble HapyuleHUsl NPAG Yel06eKd, - OeUCMEUsl, 3anpeujeHnble MeXCOVHAPOOHbIMU AKMAMU U HAYUOHATLHBIM 3AKOHO-
damenvcmeom. Ilpasonpumenumenvhas npakmuka nocieoneeo decamuiemusi 6 Pecnyonuxe Monoosa, ocobento
nocne coovimuii 7 anpens 2009 eoda, nogiekuiux 3a coO0l He3aKOHHbLE 3A0ePHCAHU U APeCcbl MO00eCU, 6
MOM Hucie nioxoe oopauetie, NPUMEHIEMOoe NOTUYUEL K 3A0ePICAHHBIM NPOMECMYIOWUM, d MAKICE, CLYYAU Gbl-
06openus yuumenetl mypeykoeo npoucxoicoenus 00KA3bléaent, Ymo opeanbl NPOKYpamypbl, d maxoice cyoednvle
UHCIAHYUU He 3HAIOM U He NPUMEHSION 6ce COOMEEMCMEYIouUe UHCMPYMenmol 6 6opbbe 1 npedomepaweHuy
NbIMOK, 6ECUeN08eUHbIX ULU YHUICATOWUX OOCMOUHCMEO 00paueHull, Ymo euje 00bule NPUBELO K OCYICOCHUIM
Pecnyoruxu Monoosa ¢ Eeponetickom cyoe no npasam uenogexa. Pezynomamol, onyonuxoeanuvie 6 OGHHOM UCCle-
oosanuu, 061e24an ROHUMAHUE CO CIMOPOHbL NPABONPUMEHUMELbHBIX OP2AHO8 8CE20 HOPMAMUBHO20 UHCHPYMEH-
mapusi, C6A3aHHO20 C NPOMUBOOEUCEUEM EeHOMEHY NBIMOK, OECUeN08eUHO20 UL YHUICAIOWE20 OOCIIOUHCIEO
obpawjerus.

Kioueswvie cnosa: nvimka, HOpMAmueHwlll UHCIMPYMEHMAPULL, 3anpeweHHoe nogeoenue, hopma OUCKpUMUHA-
yuu, yHudicaroujee 00CMoUHCmaeo oopaujerue, nyonuuHoe auyo.

Introducere cunosc, respectiv, nu aplica toate instrumentele re-
levante In materia combaterii i prevenirii torturii,
tratamentelor inumane sau degradante, fapt ce a
dus si mai continua condamnarea Republicii Mol-
dova la Curtea Europeana a Drepturilor Omului.
Metodologia de cercetare. In cadrul cercetarii

subiectului de fatd, au fost necesare si utilizarea

Constatarea si examinarea faptelor de tortura,
tratamente inumane sau degradante din partea or-
ganului de urmarire penald sau, dupa caz, a Con-
siliului pentru prevenirea si eliminarea discrimina-
rii si asigurarea egalitdtii din Republica Moldova
presupune identificarea si analiza unui sir de acte

nationale si internationale care au drept scop descri-
erea faptelor date. Practica de aplicare a dreptului
din ultimul deceniu in Republica Moldova, mai cu
seama dupa evenimentele din 7 aprilie 2009, sol-
date cu retineri si detentii ilegale, dar si cu pretinse
rele tratamente aplicate fatd de tinerii protestatari
de catre politie, dar mai nou, cazul expulzarii pro-
fesorilor de origine turcd ne demonstreaza ca atat
organele procuraturii, dar si instantele judiciare nu
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diferitor metode dintre care mentiondm: metoda
analizei, metoda sintezei, metoda deductiei, meto-
da istorica, metoda sistemica si metoda empirica.
Continutul de baza al cercetdrii. Generalizand
textul actelor nationale si internationale ne permi-
tem sa tragem urmatoarele expuse mai jos conclu-
zii referitor la instrumentele aplicabile in Repu-
blica Moldova in materia combaterii si prevenirii
torturii, tratamentelor inumane sau degradante.
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De-a lungul istoriei, tortura a fost deseori folo-
sitd ca o metoda de reeducare politica, interogato-
riu, pedeapsa si o putere coercitiva. Tortura a fost
parte din Infaptuirea justitiei de-a lungul timpuri-
lor preistorice, fiind consideratd o metoda legala
de dobandire a probelor, ca forma de executare a
pedepselor si ca modalitate de obtinere a confe-
siunilor, marturiilor si recunoasterii vinovatiei.
La inceputul secolului XX, fenomenul de tortura
atinge apogeul care a determinat comunitatea in-
ternationald sa initieze elaborarea unor principii de
recunoastere si aparare a drepturilor omului. [1, p.
43] La etapa actuala tortura, tratamentele inumane
sau degradante constituie incalcari grave ale drep-
turilor omului, actiuni interzise prin actele interna-
tionale si legislatia nationala.

Toate tarile democratice au recunoscut priori-
tatea (sau egalitatea) instrumentelor internationale
privinddrepturile omului fata delegislatianationala.
Aceasta inseamna ca principiile internationale ale
drepturilor si libertatilor omului sunt de fapt incor-
porate (incluse) in legislatia nationala, adica actele
internationale ale drepturilor omului fac parte din
legislatia internd a tarilor democratice. [2, p. 515]
Astfel, potrivit art.5 din Declaratia Universala a
Drepturilor Omului din 10 decembrie 1948, dez-
voltat prin art. 7 din Pactul international privind
drepturile civile si politice din 16 decembrie 1966,
»Nimeni nu va fi supus torturii §i nici unor pedepse
sau tratamente crude, inumane sau degradante”.
lar conform Statutului Curtii Penale Internationale
semnat la Roma in 1998 [3] infractiunile de tortura
se califica drept “crime impotriva umanitatii”.

Aceste principii fundamentale ale dreptului
Omului sunt dezvoltate si in alte acte internatio-
nale speciale precum:

- Declaratia Organizatiei Natiunilor Unite
asupra protectiei tuturor persoanelor impotriva
torturii si altor pedepse sau tratamente cu cruzime,
inumane sau degradante, adoptatd de Adunarea
generala ONU la 9 decembrie 1975 (numita si
Declaratia de la Tokyo),

- Conventia impotriva Torturii si a Pedepse-
lor sau Tratamentelor Inumane sau Degradante,
adoptata de Adunarea Generala ONU la 10 decem-
brie 1984 si Protocolul optional la Conventie,
adoptat la 18 decembrie 2002 in cadrul celei de-a
57-a sesiuni a Adunarii Generale a Natiunilor Unite
prin Rezolutia A/RES/57/199, care completeaza
Conventia si consolideaza protectia persoanelor
private de libertate (persoane aflate in custodia
statului, Tn penitenciare, izolatoare de detentie

provizorie etc.) impotriva acestor incélcari pe orice
teritoriu aflat sub jurisdictia acesteia. Protectia in
cauza se realizeaza prin mecanisme de preventie
extrajudiciare, precum stabilirea unui sistem de
vizite sistematice intreprinse de catre organe inde-
pendente internationale si nationale la locurile in
care persoanele sunt private de libertate, in vederea
prevenirii torturii i a pedepselor sau tratamentelor
inumane sau degradante. Spre exemplu, vizite
efectuate de catre reprezentanti ai organizatiilor
obstesti (neguvernamentale), care, in acest sens,
obtin mandat din partea Subcomitetului de prevenire
a torturii si a pedepselor sau tratamentelor inumane
sau degradante din cadrul Comitetului ONU pentru
Prevenirea Torturii, dupa care prezinta pe numele
acestuia rapoarte despre situatia in domeniul dat,
in statul respectiv.

Iar, mai nou, ceea ce tine de drepturile deti-
nutilor reiteram Ansamblul minim de reguli ale
Natiunilor Unite pentru tratamentul detinutilor
(regulile Nelson Mandela), adoptate prin Rezolu-
tia Adunarii Generale ONU la 17 decembrie 2015
si care, bazandu-se pe conceptiile, in general ad-
mise, ale zilelor noastre si pe elementele esentia-
le ale celor mai adecvate sisteme contemporane,
urmadresc stabilirea si descrierea principiilor si
practicilor tratamentului detinutilor si gestionarii
penitenciarelor la nivel mondial. Regulile date,
insd, nu au ca obiectiv de a descrie, 1n special, un
sistem penitenciar model. Or, este evident cd nu
toate regulile pot fi aplicate in toate locurile si in
orice timp, datd fiind marea varietate de condi-
tii juridice, sociale, economice si geografice care
se intdlnesc in lume. Ele doar servesc pentru a
stimula efortul constant care urmareste depasirea
dificultatilor practice care se opun la aplicarea
lor, avand in vedere faptul ca ele reprezintd, in
ansamblul lor, conditii minime care sunt admise
de catre Natiunile Unite.

La nivel european, interzicerea torturii si a tra-
tamentelor sau pedepselor inumane si degradante
este garantatd prin urmatoarele acte.

- Articolul 3 din Conventia europeand pen-
tru apdrarea drepturilor omului si a libertdatilor
fundamentale (in continuare CEDO), semnata la
Roma, la 4 noiembrie 1950 si intratd in vigoare la
3 septembrie 1953. Republica Moldova a ratificat-o
la 24 iulie 1997 prin rezolutia Parlamentului Repu-
blicii Moldova nr. 1298-XIII. Astfel, potrivit art.
3 din CEDO - ”Nimeni nu trebuie supus torturii,
inumanitatii sau Injosirii, tratarii degradante sau
pedepsei”.
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- In continuare, intru dezvoltarea art. 3 din
CEDO, aceste actiuni sunt interzise prin Con-
ventia europeand pentru prevenirea torturii si a
pedepselor sau tratamentelor inumane sau de-
gradante, adoptata la Strasbourg la 26 noiembrie
1987 (in vigoare pentru RM - 01.02.1998; sem-
natd la 02.05.1996). Conventia in cauza, similar
Protocolului optional la Conventia internationala,
stabileste un mecanism extrajudiciar de preven-
tie a acestor fenomene in locurile de detentie,
pentru persoanele care declard incdlcarea art. 3
din CEDO. Acest mecanism se realizeazd prin
Comitetul european pentru prevenirea torturii §i
a pedepselor sau tratamentelor inumane sau de-
gradante (denumit in continuare Comitetul), care
prin intermediul vizitelor locurilor de detentie si
discutiile cu persoanele aflate in custodia statului
(private de libertate), examineaza tratamentul aces-
tor persoane in vederea intaririi, daca este cazul,
a protectiei lor Impotriva torturii si a pedepselor
sau tratamentelor inumane sau degradante. De
remarcat, cd membrii Comitetului, alesi de catre
Comitetul Ministrilor al Consiliului Europei pentru
o perioada de 4 ani, periodic, sau la caz (cerut de
circumstante), organizeaza si efectueaza vizitarea
garantatd a locurilor de detentie de catre cel putin
doi membri, care, la randul lor, pot fi asistati de
experti si interpreti.

- La nivel national, interzicerea torturii §i
a tratamentelor sau pedepselor inumane si de-
gradante este garantatd prin norma alin. (2) art.
24 - Dreptul la viata si la integritate fizica si
psihica, din Constitutia RM (din 29 iulie 1994)
care, similar textelor normative din actele interna-
tionale si europene, prevede ca — "Nimeni nu va
fi supus la torturi, nici la pedepse sau tratamente
crude, inumane ori degradante”. In continuare,
acest drept de interzicere este dezvoltat in normele
actelor legislative precum:

- Codul penal RM (din 18 aprilie 2002), unde,
art. 4 — principiul umanismului, repeta principiul
constitutional expus supra, concretizand ca, ”Legea
penald nu urmareste scopul de a cauza suferinte
fizice sau de a leza demnitatea omului”. Articolul
13 — Extrddarea, in care se statucaza ca “cetatenii
Republicii Moldova si persoanele cérora li s-a acordat
azil politic in Republica Moldova, in caz de savarsire
a unei infractiuni 1n strdinatate, nu pot fi extradati si
sunt supusi raspunderii penale conform prezentului
cod”, iar “cetatenii strini i apatrizii care au savarsit
infractiuni 1n afara teritoriului Republicii Moldova,
dar se afla pe teritoriul tarii pot fi extradati numai
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in baza unui tratat international la care Republica
Moldova este parte sau in conditii de reciprocitate
in temeiul hotararii instantei de judecata, doar daca
nu existd motive serioase de a crede ca acestia risca
sa fie supusi pedepsei cu moartea, torturii sau altor
tratamente inumane sau degradante”. Articolul 135/1
- Infractiuni impotriva umanitdtii, potrivit caruia
”torturarea unei persoane aflate sub paza faptuitorului
sau asupra careia acesta exercita controlul in orice alt
mod, cauzandu-i vatamari grave integritatii corporale
sau sanatatii, dureri sau suferinte psihice, ce depasesc
consecintele sanctiunilor admise de dreptul interna-
tional”, savarsite, in cadrul unui atac generalizat sau
sistematic lansat Tmpotriva unei populatii civile si
in cunostinta de acest atac, se calificd ca infractiuni
contra umanitatii.

Respectiv, componenta propriu-zisa, prevazu-
ta prin art. 166/1 din Codul penal - Tortura, tra-
tamentul inuman sau degradant, care, in nor-
mele alin. (1) si (2) determina concret actiunile
infractionale de tratament inuman ori degradant
asupra victimei (acestea fiind actiunile de cauzare
intentionatd a unei dureri sau a suferintei fizice
ori psihice persoanei vatamate, cu semnele cali-
ficative corespunzatoare), iar alin. (3) si (4), pe
baza definitiilor date in actele internationale
determina concret actiunile infractionale de
tortura cu semnele calificative corespunzatoare.

Astfel, prin actiuni de torturd se intelege
”orice faptd intentionatd prin care se provoaca
unei persoane o durere sau suferinte fizice sau psi-
hice puternice cu scopul de a obtine de la aceasta
persoana sau de la o persoana terta informatii sau
marturisiri, de a o pedepsi pentru un act pe care
aceasta sau o tertd persoana l-a comis ori este ba-
nuita ca l-a comis, de a o intimida sau de a exercita
presiune asupra ei sau asupra unei terte persoane,
sau din orice alt motiv, bazat pe o forma de dis-
criminare, oricare ar fi ea, atunci cand o aseme-
nea durere sau suferintd este provocatd de catre o
persoana publica sau de catre o persoana care, de
facto, exercitda atributiile unei autoritati publice,
sau de catre orice alta persoand care actioneaza cu
titlu oficial sau cu consimtamantul expres sau tacit
al unei asemenea persoane”.

Potrivit acestui articol, cauzatorul de simple
dureri, dureri puternice sau suferinte fizice sau psi-
hice, cu sau fara careva scop, este mentionat un su-
biect special (nu oricare persoana — n.n.), acestea
fiind 1) o persoana publica sau 2) o persoana care,
de facto, exercita atributiile unei autoritati publice,
sau 3) altd persoana care actioneaza cu titlu oficial
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sau cu consimtdmantul expres sau tacit al unei ase-
menea persoane”.

» Dupa cum se observa, legislatorul moldovean
prin art. 166/1 din Codul penal, similar CEDO,
la intrepretarea art.3 din Conventie face distinctie
intre ,,torturda” si ,,tratament inuman si degradant”,
calificand tortura ca un tratament inuman care pro-
voaca suferinte foarte puternice, iar la recunoasterea
faptei ca act de torturd, CEDO va lua in consideratie
gravitatea si intensitatea durerii cauzate determinata
in functie de durata tratamentului, precum si conse-
cintele fizice sau psihice ale persoanei survenite in
urma aplicari actului in dependenta de sex, varsta,
starea sanatatii victimei, metoda si modul de realizare
a faptei.

» In acest sens, Asociatia medicald mondiald, in
Declaratia de la Tokyo privind tortura si tratamentele
degradante, din 1975, ne ofera cateva puncte care au
fost incluse in definitia torturi, si anume: a) caracte-
rul intentionat: tortura cauzeaza suferinta fizica sau
mentald victimei in mod intentionat; b) caracterul
sistematic si salbatic: cauzarea suferintelor putea fi
sistematica si dinainte planuitd, sau putea fi salbatica
si la intdmplare; c) scopul: ar trebui sa existe un scop
al torturii. Ar putea fi obtinerea de informatii, martu-
risirea fortatd a confesiunii unei crime, semnarea unei
declaratii scrise sau oricare alt motiv. De exemplu,
ar putea fi pentru a raspandi teroare in comunitate
intr-un regim dictatorial, sau, dupa caz, intr-un loc
aparte (Intr-un penitenciar). Ar putea fi incercarea de
a distruge personalitatea cuiva care ar putea fi capabil
sa mobilizeze oamenii impotriva regimului; d) sufe-
rinta psihica si fizica: aceasta definitie mentioneaza ca
suferinta fizica, cat si cea psihica este un aspect dupa
care se poate vedea dacd o persoand a fost torturata
sau nu. Printre altele, absenta oricarui semn fizic nu
exclude posibilitatea torturii. Or, in unele cazuri chiar
si mici suferinte, fizice sau mentale, sunt de ajuns sa
fie considerate ca tortura.

Orice forma de tortura este un tratament inu-
man si degradant si tratamentul inuman este la fel
degradant. Notiunea de tratament inuman cuprinde
in sine un astfel de tratament care pricinuieste in
mod intentionat suferinte grave, mintale sau fizice,
care 1n situatii obisnuite ar fi nejustificate. Lexe-
mul ,,torturd” este deseori folosit pentru a descrie
un tratament inuman care are drept scop obtinerea
unor informatii sau recunoasteri, sau aplicarea pe-
depsei care este, in general, o forma mai grava a
tratamentului inuman. Tratamentul sau pedeapsa
unui individ poate fi consideratd drept degradanta
daca ea umileste individul dat fata de alte persoane

sau il obliga sa actioneze impotriva constiintei sau
dorintei lui.

» De mentionat cd, Curtea Europeana a Drep-
turilor Omului (in continuare — CtEDO), la inter-
pretarea art.3 din CtEDO distinge trei niveluri ale
comportamentului interzis:

1. Tortura: un tratament inuman deliberat care
cauzeaza suferinte foarte puternice si crude.

2. Tratament inuman: cauzarea unor suferinte
mintale si fizice foarte puternice.

3. Tratament degradant. maltratare menita sa-i
trezeasca victimei sentimente de teama, frica, in-
grijorare si inferioritate, capabila sa o umileasca
si injoseasca si sa stopeze orice posibilitate de a
opune rezistenta fizicd sau morala.

Unica diferenta dintre cele trei tipuri de trata-
ment este, In general, una de gradatie.

In jurisprudentd fortura sau tratamentul inu-
man sunt caracterizate ca niste actiuni ,,falanga”
(lovirea peste picioare cu o bard sau cu un bat de
metal sau de lemn), lovituri puternice peste toate
partile corpului victimei, folosirea electrosocului,
amenintarile de a fi impuscat sau omorat. lar notiu-
nea de ,,tortura nefizica” este folositd pentru a aco-
peri cauzarea unor suferinte mintale, creand o stare
de ingrijorare si de stres prin intermediul altor acte
de violentd corporald. Prin tratamentul inuman se
intelege maltratarea care trebuie sa atinga un nivel
minim de severitate, precum durata tratamentului,
efectele lui fizice si mintale, in unele cazuri, sexul,
varsta §i sanatatea victimei etc. Acesta poate in-
clude: legarea si inchiderea victimei intr-o celuld
intunecoasa si friguroasa si tratarea in asa fel, incat
sa lase rani sau urme vizibile pe corpul victimei,
neacordarea posibilitatii de a dormi, nealimentarea
victimei, Intretinerea fara apa sau in galagie conti-
nua, acoperirea fetei etc.

Prin ,,tratamentul” sau ,,pedeapsa degradant(a)”
se intelege faptul, cand, n opinia victimei sau a ce-
lor din jur, ea a suferit ,,umilire sau njosire care a
atins nivelul minim de severitate”.

Iar acel nivel trebuie sa fie stabilit in dependen-
ta de circumstantele cazului. Curtea Europeana nu
pune la indoiald ca art. 3 se refera in exclusivita-
te numai la cauzarea suferintei fizice, ci si a celei
morale, ,,Cauzarea unor suferinte morale creand o
stare de Ingrijorare si stres prin intermediul altor
acte de violenta corporala”.

In opina CtEDO, conditiile de detentie pot con-
stitui ele insesi un tratament care incalca art.3, aici
fiind invocat ca exemplu cauza “Tekin impotriva
Turciei” unde detentia intr-o incapere intunecoasa
si friguroasa, fara lumina, pat si cearsafuri, la o tem-
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peratura sub zero grade, aprovizionarea numai cu
mancare §i apa, este considerata o incilcare a art. 3,
desi s-a dovedit ca rudele sau cunoscutii le aduceau
detinutilor imbracaminte suplimentara. [4, p. 679]

Normele Codului penal, in special art. 166/1,
sunt confirmate prin art. 4 din Legea cu privire
la activitatea politiei si statutul politistului din
27.12.2012, conform caruia “Politia nu aplica,
nu incurajeaza si nu tolereaza tortura, tratamen-
tul inuman sau degradant. Aplicarea fortei fizice,
mijloacelor speciale si a armelor de foc se admi-
te doar 1n strictd conformitate cu legea si in cazul
in care metodele nonviolente nu asigura indepli-
nirea atributiilor Politiei” si art. 167/1 din Codul
de executare al Republicii Moldova nr. 443 din
24.12.2004, care statueaza pentru lucratorii siste-
mului penitenciar interzicerea supunerii definuti-
lor la tortura, tratamente cu cruzime, inumane sau
degradante ori la alte rele tratamente. [5]

Interzicerea torturii si a tratamentelor sau pe-
depselor inumane si degradante deriva si din pre-
vederile Codului contraventional al RM din 24
octombrie 2008, in art. 439/5 — Expulzarea, prin
norma alin. (2) lit.d) direct se mentioneaza ca “’con-
travenientul nu poate fi expulzat in statul in privinta
caruia exista dovezi ca in statul respectiv acesta va
fi persecutat din motive de apartenenta rasiala, na-
tionala, religioasd, din cauza convingerilor politice
sau va fi supus tratamentului inuman si degradant,
torturii ori pedepsei capitale”. Totodata, interzicerea
expulzarii strainului din Republica Moldova intr-un
stat pe aceleasi motive este prevazuta si in art. 63
din Legea privind regimul strainilor in Republica
Moldova din 16.07.2010. Mai mult, aceastd lege
prin art. 42/2 prevede ca pentru strdinul, care este
sau care a fost victima a violentei in familie, dreptul
de sedere provizorie poate fi prelungit daca exista
temeri justificate ca viata sau integritatea corporalad
a strainului este pusa in pericol, ori cd el va fi supus
la torturi, tratamente inumane sau degradante in caz
de reintoarcere in tara de origine.

Acest drept este consfintit si in Legea pri-
vind azilul in Republica Moldova nr. 270 din
18.12.2008, unde art. 11 - Principiul nereturnarii,
prevede ca ”Nici un beneficiar al unei forme de pro-
tective nu poate fi returnat sau expulzat intr-o tara
ori in teritoriu unde ar putea exista o amenintare a
vietii sau a libertatii lui, sau in care ar putea fi su-
pus torturii, tratamentelor inumane sau degradan-
te”. Cu toate acestea, fara a afecta in mod automat
forma de protectie de care beneficiaza, persoana
care a fost recunoscuta ca refugiat sau careia i s-a
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acordat protectie umanitara poate fi expulzata sau
returnata de pe teritoriul Republicii Moldova daca:
a) existd motive temeinice a considera ca prezin-
ta un pericol pentru securitatea statului Republicii
Moldova; b) fiind condamnata pentru o infractiune
grava, deosebit de grava sau exceptional de grava,
prevazuta de Codul penal al Republicii Moldova,
pentru care a fost emisa hotarare judecitoreasca
definitiva, prezintd un pericol pentru ordinea pu-
blicé din Republica Moldova.

In calitate de mecanism national de prevenire a
torturii, in conformitate cu prevederile art. 30-33
din Legea cu privire la Avocatul Poporului (Om-
budsmanul) nr. 52 din 03.04.2014, in scopul pro-
tectiei persoanelor aflate in custodia statului (reti-
nute, arestate sau condamnate) impotriva torturii si
altor pedepse ori tratamente cu cruzime, inumane
sau degradante, pe langa Oficiul Avocatului Popo-
rului se creeaza Consiliul pentru prevenirea tor-
turii (in continuare —Consiliu) in conformitate cu
Protocolul optional la Conventia impotriva torturii
si a altor pedepse ori tratamente cu cruzime, inu-
mane sau degradante. Consiliul este alcatuit din 7
membri. Avocatul Poporului si Avocatul Poporului
pentru drepturile copilului sunt membri de drept ai
Consiliului. Ceilalti membri sunt propusi de soci-
etatea civila si selectati printr-un concurs organi-
zat de catre Oficiul Avocatului Poporului si sunt
numiti pentru un mandat de 5 ani, care nu poate
fi reinnoit. Astfel, In scopul asigurdrii protectiei
persoanelor impotriva torturii si a altor pedepse
ori tratamente cu cruzime, inumane sau degradan-
te, Avocatul Poporului asigura efectuarea de catre
membrii Consiliului a vizitelor preventive periodi-
ce si de monitorizare in locurile unde se afld sau se
pot afla persoane private de libertate, plasate acolo
prin dispozitia unui organ de stat sau la indicatia
acestuia, sau cu acordul ori consimtdmantul tacit al
acestuia (izolatoare de detentie provizorie, peniten-
ciare sau alte locuri). Consiliul poate sa atraga la
efectuarea vizitelor preventive si de monitorizare
specialisti si experti independenti din diferite do-
menii, inclusiv juristi, medici, psihologi. Membrii
Consiliului aleg in mod independent locurile care
urmeaza sa fie vizitate si persoanele cu care doresc
sa discute. De mentionat ca, pentru a efectua vizi-
tele preventive si de monitorizare nu este necesara
ingstiintarea prealabild, nici permisiunea vreunei
autoritati. lar, in timpul vizitelor preventive si de
monitorizare pot fi utilizate aparate audio sau vi-
deo, cu consimtdmantul persoanei care urmeaza a
fi inregistrata. In urma fiecdrei vizite se intocmeste
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un raport care va include, dupa caz, propuneri si
recomandari privind ameliorarea situatiei.

Concluzii preliminare

In pofida faptului ci a fost creati o baza legislati-
va solida, fenomenele de torturd, tratament inuman
sau degradant continud sa persiste in majoritatea
statelor, inclusiv in Republica Moldova. Sub acest
aspect tinem sa amintim cd, in cadrul proiectelor
,, Toti impreund vom spune NU torturii in Moldova:
societatea civild impotriva torturii” si "Calitatea ac-
tului de justitie si respectarea drepturilor persoanei
in Republica Moldova: cercetéri interdisciplinare n
contextul implementarii acordului de asociere Re-
publica Moldova — Uniunea Europeand” Asociatia
Obsteasca Institutul pentru Democratie in colabora-
re cu cercetatorii Institutului de Cercetari Juridice,
Politice si Sociologice, In baza rapoartelor anuale
de activitate a Curtii Europene a Drepturilor Omu-
lui a studiat activitatea CtEDO pe perioada anilor
1997-2019. Ca rezultat al analizei efectuate a juris-
prudentei CtEDO, s-a constatat ca, din toate 597 de
incélcari a dreptului omului, depistate de catre Cur-
te in cauzele moldovenesti, in perioada de referinta
151 de hotarari, ce constituie 25% din numarul total
de hotarari pronuntate, se refera la art. 3 CEDO - in-
terzicerea torturii, inumanitatii sau Injosirii, tratarii
degradante sau pedepsei.

In ultimii ani, tipurile de violdri constatate de
CtEDO impotriva Republicii Moldova, in temeiul
art. 3 CEDO sunt: maltratarea in timpul retinerii,
arestului sau ispasirii pedepsei penale in peniten-
ciare, anchetarea inadecvatid a acestor maltratari
si deceselor, detentia in conditii proaste si nea-
cordarea asistentei medicale adecvate in detentie.
De remarcat ca, In ultimii ani au crescut semnifi-
cativ plangerile pe aceste tipuri de incalcari (art.3
CEDO) din partea cetatenilor locuitori In partea
stangd a Nistrului (regiunea transnistreana a RM),
unde in calitate de reclamat (parat), de rand cu Re-
publica Moldova, figureaza si Federatia Rusa (a se
vedea cauzele "Besleaga c. Moldovei si Federatiei
Ruse” (48108/07); ”Antonov si altii ¢. Moldovei
si Federatiei Ruse” (315/10, 1153/10 si 1158/10);
”Dobrovitskaya si altii ¢. Moldovei si Federatiei
Ruse” (41660/10 si 5 altele) dar si altele)).

In alocutiunea sa din 2008, dedicata Zilei Inter-
nationale pentru Sustinerea Victimelor Torturii,
care este marcata anual la data de 26 iunie, Se-
cretarul General ONU a remarcat ca tortura
este una din cele mai grave infractiuni interna-
tionale si constituie dovada deformarii oribile

a constiintei umane. "Dupa 60 de ani de la adop-
tarea Declaratiei Universale a Drepturilor Omu-
lui, acest fenomen inca mai continua sa persiste
influentand negativ viata milioanelor de victime si
familiilor acestora”. De aceea, Secretarul General
ONU a chemat umanitatea sa aplice toate masurile
in apararea victimelor torturii, precum anchetarea
adecvata a acestor maltratari cu atragerea la ras-
pundere a persoanelor vinovate.

Concluzie generala

Interzicerea torturii, a tratamentului inuman
sau degradant constituie una din cele mai compli-
cate probleme atat a trecutului, cat si prezentului
civilizatiei umane.

v Desi au fost adoptate un sir intreg de acte in-
ternationale si nationale privind interzicerea acestor
fenomene, acestea mai continua sa persiste. Or, unele
cazuri se mai intalnesc in societatea moderna. Mai cu
seama acestea sunt evidentiate 1n sistemul organelor
de ocrotire a normelor de drept (politie, autoritatea
penitenciarelor etc). Intru curmarea acestor fenomene
rusinoase si oribile se cere a educa in societate res-
pectul omului fatd de om, a ridica nivelul de cultura
si constiinta juridica, bazatad pe principii umanistice.
Desigur, aceste masuri necesita timp, insa problema
data nu poate fi toleratd la infinit. Mai mult ca atat,
Republica Moldova este impusa la aceste actiuni prin
actele internationale la care este parte.

v Prin urmare, astizi apare necesitatea stringen-
ta de realizare a politicii educationale, culturale si
de propaganda corespunzatoare.
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STUDIU iN DOMENIUL LUPTEI CONTRA TORTURII iN REPUBLICA MOLDOVA. SCOP SI
EFICIENTA

Prezentul articol contine cercetari privind lupta impotriva torturii la nivel national, in contextul faptului ca in
prezent lumea civilizatd incearca sa creeze state democratice, in care drepturile omului sunt principala valoare.
In articol se realizeazd analiza finantarii luptei internationale impotriva torturii si a eficientei punerii in aplicare
a garantiilor adoptate de stat in fata cetdateanului si a comunitdatii internationale, a carei membra este Republica
Moldova.

Scopul cercetarii este de a identifica tortura si cauzele care o genereazad, de a califica efectul luptei impotriva
torturii in Republica Moldova, de a identifica sursa internationala de finantare a luptei impotriva torturii §i de a
afla posibilitatea reala a statului de a-si indeplini obligatiile fata de partenerii internationali in acest domeniu.
Baza metodologica a lucrarii rezulta din scopul propus si include metoda dialectica, istorismul, analiza practicilor
de aplicare a legii si alte metode.

Cuvinte-cheie: Constitutie, torturda, democratie, garantii de protectie a drepturilor si libertatilor omului, lupta
contra torturii.

STUDY IN THE FIELD OF THE FIGHT AGAINST TORTURE IN THE REPUBLIC OF MOLDOVA.
PURPOSE AND EFFECTIVENESS

The article contains research on the fight against torture at the national level, in the context of the fact that the
civilized world is currently trying to create democratic states, in which human rights are the main value. In the
paper the analysis of the financing of the international fight against torture and of the effectiveness of the imple-
mentation of the guarantees adopted by the state towards the citizen and the international community, of which the
Republic of Moldova is a member; is being realized.

The aim of the research is to identify torture and its causes, to qualify the effect of the fight against torture in the
Republic of Moldova, to identify the international source of funding for the fight against torture and to find out the
real possibility of the state to fulfill its obligations towards international partners in this field. The methodological
basis of the paper results from the proposed purpose and includes the dialectical method, historicism, analysis of
law enforcement practices and other methods.

Keywords: Constitution, torture, democracy, guarantees for the protection of human rights and freedoms, the
fight against torture.
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ETUDE DANS LE DOMAINE DE LA LUTTE CONTRE LA TORTURE EN REPUBLIQUE DE
MOLDOVA. BUT ET EFFICACITE

L’article contient des recherches sur la lutte contre la torture au niveau national, dans le contexte du fait
qu’aujourd ’hui le monde civilisé tente de créer des états démocratiques, dans lesquels les droits de I’homme sont
la valeur principale. Dans le travail est effectué I’analyse du financement de la lutte internationale contre la torture
et ’efficacité de la mise en ceuvre des garanties prises par [’état avant le citoyen et la communauté internationale,
dont la République de Moldava est membre.

L’objectif de cette recherche est d’identifier la torture et les causes qui en sont a l’origine, de décrire les effets
de la lutte contre l'usage de la torture en République de Moldova, d’identifier la source de financement internati-
onal pour la lutte contre 'usage de la torture et de découvrir la possibilité réelle pour [’état de s acquitter de ses
obligations envers ses partenaires internationaux dans ce domaine. La base méthodologique du travail découle de
I"objectif proposé et comprend la méthode dialectique, [’historisme, [’analyse des pratiques d’application de la loi

et d’autres méthodes.

Mots-clés: Constitution, torture, démocratie, garanties de protection des droits et libertés de [’homme, lutte

contre la torture.
BBeaenue

Craresi COACPKUT HCCIEIOBAaHHE B 00JIacTH
KOHCTUTYLIMOHHBIX M MEXIYHAapOIHbIX rapaHTUH
PecnyOnuku MonoBa B o0nacTu 3ampera MbITOK
1 0oprOBI TPOTHB HUX. [IpoBOIMTCS CpaBHUTEH-
HBI aHaJIM3 MEXIY HallMOHAJIBbHBIM U MEKAyHa-
POMHBIM YPOBHEM PeajH3alii COOTBETCTBYIOIINX
rapantuii, oueHuBaercsi 3QQGEKTUBHOCTh UX BBI-
noiHeHus B Peciyonuke Mongosa. [loanexar ae-
TaJbHOMY U3YUYCHUIO KOHCTUTYIIMOHHBIC U APYTHE
B3aMMOCBSI3aHHBIE MPOLECCHI, OT KOTOPBIX 3aBH-
CHT Ka4ecTBO U 9(PEKTUBHOCTH UCIIOTHEHUS JaH-
HOW HOPMBI, MEPEUUCIISIOTCS Hanboyiee pacmnpo-
CTpaHEHHBIC BHJBI 1 METOJBI MBITOK, IPUYHHBI U
LeJIb UX IPUMEHEHHUS], & TAK)KE CMBICI M BA)KHOCTh
00pLOBI MPOTHB HUX.

AKmyansHocms JaHHOTO MCCIIENOBAaHHS 00Y-
CIIOBJICHA TEM, YTO B HACTOSILEE BPEMsl OIUIOT M-
BWJIN30BAaHHOTO MUPA CTPEMHUTCS K CO3JJaHHUIO JIEMO-
KpaTHYEeCKUX U MPaBOBBIX FOCYAAPCTB, B KOTOPBIX
OCHOBHBIMH [IEHHOCTSIMH SIBJISIFOTCSI [IPaBa 4ejioBe-
Ka ¥ rpaxganuHa. O0nacTb BBITOTHEHHS rapaHTH-
POBaHHBIX KOHCTUTYLMEH MpaB U CBOOOA Tpaxa-
HUHA, B YACTHOCTH 3aIlpeTa Ha MBITKH U OOpPbOBI C
HUMH, HOCUT TIPHHIUITUAIBHO BaXKHBIA XapakTep,
KaK B TIPABOBOM CIIEKTpPE, OT KOTOPOTO 3aBUCST Ha-
LMOHAJIbHBIC OTHOILECHUSI MEXKIY TOCYIapCTBOM U
IpaKAaHUHOM, TaK M Ha MEXKyHapOIHOM, OT KOTO-
POro 3aBHCHT SKOHOMHKA, BBIJICNICHUE PECITyOIuKe
IPaHTOB, 3aiiIMOB 1 (PUHAHCOBOH MTOMOIIIH.

Llenv uccnedosanus — onpenennTb METOABI
MBITOK U MOPOXKAAIOMINE X MPUYUHBI, KBaTH(U-
uupoBath 3(¢dexT 00prObI MPOTHB MBITOK B Pec-
myorke MoJioBa, YCTaHOBUTE MEKTyHAPOIHBII
WUCTOYHHUK (PMHAHCHPOBAHMS U BBISICHUTH peab-
HYI0O BO3MOXKHOCTb Y TOCYAapCTBa BBIIOJIHHUTH
MPUHSATBIE 00s13aTENLCTBA MEPE MEKAYHAPOAHBI-
MU MapTHEpaMH B 3TOW 00NacTH.

Memooonozuueckaa ocnoea paboTbl COCTOUT
13 OOIIEU3BECTHBIX MPHHIIUIIOB, BHITEKAIOIINX U3
MIOCTaBJICHHOH 3aJ]a41, KyAa BKJIIOYAIOTCSI IUATICK-
TUYECKUH METOJ, MCTOPU3M, HM3ydeHHE, aHalln3
MIPAaBONPUMEHHTEIILHOM PAKTUKH, ¥ IPYTHE.

Cmpyxkmypa o0ycIOBlIeHa ee LEeIsIMU U 3aja-
gamu. OHa COCTOMT W3 BBE/ICHHMS, ITATH IVIaB, 3a-
KITIIOUeHHs U OMOInorpauueckoro Crucka.

1. IlonsiTue, BUABI U 11eJIb MBITOK

[lonsTHEe  «IBITKW»  O3Ha4aeT  Jr00O0e/ble
JeCTBUE/SI, KOTOPBIM/M MPHUYUHSETCS  OO0Jb,
CTpajiaHue, CTpax, MepekHBaHHe W IPOodYue Je-
CTPYKTUBHBIE, MOJABISIOIINE U YHUUTOXKAIOIINE
JMYHOCTH/M METOIBl Pa3pyLIMTEILHOTO BO3IEH-
cTBHA. Pa3HOBHIHOCTH IIBITOK HOCHT OYEHb IITHUPO-
KW ¥ Pa3HOCTOPOHHUH CIIEKTP, KaK B 00JIACTH Ha-
CBIIIEHHOCTH METOOB, NPUYUH HUX NPUMEHEHHS,
TaK U ONpPEeSICHHO OCTaBICHHbBIX B 3TOM CMBbIC-
e neneit. B kmaccudeckoii popMe MbITKH ACTSITCS
Ha JIBE KaTeropuu — (PU3NUECKOTO BO3JCHCTBUS U
IICUXUYECKOTO-MOPAJIbHOTO.

«lleimku npedcmasasaom cooou ycyeyonennviti
U NPEOHAMEPEHHBIU BUO HCECMKO20, be3uenosey-
HO20 UM YHUMNCAoUe20 00CMOUHCMEo obpauje-
Hus u Hakazanusy, cm. 1 pesontoyuu 3452 (XXX),
npunsmas 1 enepanvnou Accambneeu Opeanusa-
yuu Obvedunennwvix Hayuii om 09 cenmsops 1975
eooa.[1, ctp. 10]

JKepTB MBITOK MCTA3a0T, YTOOBI JOCTUTHYTH
9THM TOCTaBJICHHYIO LI€Jb, Oylb TO HM3BICYCHUE
CEKpPeTHOH WH(OpMAIMK, NPU3HATEIBHBIX [0-
Ka3aHWi, HaKa3aHus, CKIIOHEHUE TIPU3HATH OOBH-
HeHHUe T1M00 OOBHHHTH JPYTroe JIUI0, YCTAHOBHUTH
B TOCYIapCcTBe OIpeAeiEHHBIE 00CTOSATENbCTBA
MOJJICPKAHUSL  OTPAHUYUTENLHBIX ~ DKOHOMHUYE-
CKUX WM IOPUIAMYECKUX YCIIOBHH, YIEpKaHUs
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NCC/IEAOBAHUE B OB/IACTU BOPbbEbI [TPOTUB lNbITOK B PECINYBJ/TMKE MO/I4OBA. LIE/Ib 1 3OPEKTUBHOCTb

JEHCTBYIOIICH BIIACTH, PENTUTUH, (DUCKAIBHBIX U
TTOJIUTHYECKUX BBITON W T.JI. [loimku sensiomcs
OCHOBHOU MAKMUKOU OCYWeCmenNeHus HACUIUA
HAaO 8blOPAHHBIMU 8 KAYECBe HCepmabl 00bMUL,
M0 SKOHOMHYECKUM, COIMAJIbHBIM, STHUYECKHM,
PEIUTHO3HBIM, MTOJUTHYCCKUM U TIPOYUM HPU3HA-
KaM. B cpenHeBeKoBbe MBITKU OBLIM pacrpocTpa-
HEeHbI B cepiue EBponsl M NpUMEHSIINCH B BUJIE
MHKBHM3UIWNA KaTOJIMYECKON LEPKOBBIO, a TaKXkKe
OTIPEICNICHHBIMU PEJMTHO3HBIMU  KOH(EeCCUIMU
npotuB apyrux. [2, ctp. 10] B XIX-XX Bekax
MIBITKAMH JIOCTUTAJINCh STHUYECKUE YUCTKH, TEHO-
]I, YHW)KEHHE 110 HAIIMOHATBHOMY, STHHYECKOMY
u si3pIkoBOMY Tpm3HaKy. B XXI Beke B oOmiecTBe
CTaJIl IOMUHHPOBATh MBITKU MO MOJUTUIYECCKUM U
SKOHOMHYECKUM HMHTEpecaM, a TakXKe CcojepiKa-
HHUE TOJ CTpakeld B HEYEIOBCUCCKUX YCIOBHSIX.
Kak u panbliie, IBITKH MPOIOIDKAIOT HECTH TAKTH-
Ky YCTpalIeHUs Tepe/l BEPOSITHOCTHIO TTOSBICHUS
OrpaHUYEHHUN: OOIIECTBEHHBIX, YKOHOMHUYECKUX,
TTOJIMTHYECKUX, PEIMTHO3HBIX U T.7. [IbITKH mpu-
MEHSIIOT YTOOBI O3KCIUTyaTHpOBaTh HECTaOWIIb-
HOCTb, Y)KECTOUNTH PEXKUM, OTPAaHHUIHTh MPaKIaH-
CKHE CBOOOIIbI, UCIIONB30BaTh TAKTUKY JEMOHM3a-
UM, JIETyMaHU3aIllH, y3aKOHUTh MTPECTYIUICHUS U
nipeciieoBath auepoB. Mare I'enedke u3 LlenTpa
peabmiMTaMd ¥ UCCIIEOBAHUS JKEPTB IBITOK B
Konenrarene 3asBuna: «lleitku — (eHOMEH HE
JIOKAJBbHBIA U HE CIy4YailHbIH, IOCKOJBKY cucme-
Mamuydeckue NulIMKU MO2YM  OCYWeCmENamvcs
MONBLKO € coenacus u npu nooodepiscke 2ocyoap-
cmea. TIBITKM — 3TO WHCTPYMEHT BJIACTH, KOTO-
PBIN TIPaBUTENHCTBA UCTONB3YIOT IS TOTO, YTO-
OBl ATy BIacTh HE MOTEPsTH». CucTeMaTHueckoe
HapyIICHUE MPaB 4YelloBeKa U METO/IbI Teppopa U
IIBITOK MPUMEHSIFOTCSI BO BCEM MHUPE IS YHUYTO-
JKCHUS OTJIENBHBIX JIIOIeH B COOOIIECTB C IENbI0
3aXBaTHUTh U yIEP:KaTh JOMHHUPYIOIIHE TO3UITIH.
B 1997 rony Wure ['enedre ckaszana, 4To TPETh
MHPOBBIX MPABUTENHCTB MPEOBIBAET Y BIACTH HUC-
KITFOYUTEIBHO IOTOMY, YTO MIPUMEHSIET IBITKH IS
HOJIJICPKAHUST BIUSIHUASL HA COOCTBEHHBIH HapOJI.
[3, cTp. 10]

Bo Bcem mupe Bo BpeMsi KOHQIMKTOB IBITKH
WCTIONB3YIOT JUTSI TIO/IaBJICHHS HEZIOBOJIECTBA U JIFO-
00ro, Ja’ke HEHACHIILCTBEHHOTO, COMPOTHBIICHUSI.
Konsentns OOH npoTHB IBITOK U IPYTHX KECTO-
KHX, OECUCIOBEYHBIX MM YHI)KAIOMIMX JOCTOMH-
CTBO BHJIOB OOpalllcHUsI U Haka3aHUs ObLIa IPH-
Harta B 1984 rony u Bctynuiia B cuity B utoHe 1987
rona. MccnenoBanus MOKa3bIBaIOT, UTO U3 IPUMEP-
HO 20 MHJUTMOHOB YEJIOBEK, KOTOPBIE CETOTHS BO
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BCEM MHUpE SIBJISIOTCS] OSKEHIIaMU, TepecereHIa-
MU WIN TIepeMeNeHHBIMU JIMI[aMH BHYTPU CBOEH
ctpansl, 20-30 % moxBeprajuch MbITKaM CO CTO-
POHBI CBOUX COOCTBEHHBIX MIPABUTEILCTB. [3, CTP.
10] [To mamemy MHEHUIO, 0CO3HAMb, YHO MAKOe
NBIMKU, OYeHb MPYOHO UMEHHO HOMOMY, YHIO
IMO paspyuiaem Hawiu npeoCcmasieHus 0 «4eno-
eéeunocmuy. Ho ewe cnoscnee nonamo, Kak npo-
UCX00um y3aKOHUGAHUE IMUX MEXHUK 6 cospe-
MEHHBIX COUUAIBLHBIX CHMPYKMYPAX, CO30AHHBIX
0J1 3auumul HACENEHUA U WHEUAUAUUU. YKac-
HBII U OTHOBPEMEHHO MHTEpPECHBIH (akT: nHppa-
CTPYKTYpa, UCIIOIb3yeMas JUTsl IPOBEIEHUS MTBITOK
B TIOpbMax M MOJHLEHCKUX y4acTKax, 4acTo sB-
JSIETCSL CaMbIM TIOCTOSIHHBIM, YTO €CTh B 0OIIe-
cTBe. MOXKET U3MEHUTHCS PEKUM, a BMECTE C HUM
W TJIaBEHCTBYIOIIHE MOIUTHYCCKHE, OOIIeCTBEH-
HBIE U KyJbTypHBIE YCTAHOBKH, HO CUCTEMA TTBHITOK
ocraercs Hem3MmeHHOH. Dotorpadum mu3 Hpaka,
BIIEpBBIE TOsiBUBIIHECS B arpene-mae 2004 rona,
JEeMOHCTpUPYIOT, Kak conaarsl CIIIA — npapomu-
TEJIBHUIIBI U TJIABHOTO 3KCIIOPTEPA AEMOKPATUH B
MUpE, IBITAIN HPAKLIEB B TEX K€ CaMbIX TIOPbMax,
KOTOpBIE€ HCIOJIB30BAIUCH JJISI TIBITOK MPU PEXKU-
Me Cagmama Xyceitna. [5, ctp. 10] Cerogus mpu
MOMOIIM CIIEUATBHBIX TEXHOJOTHi B 00IacTu
TICUXOJIOTHH, YeJIOBEKa MOKHO BBECTH B COCTOSI-
HUE TaK Ha3blBAEMON MUMIIPUHTHON YS3BUMOCTH,
KOTJIa OH CTAHOBUTCS TIOBBIIIEHO BHYIIA€MbIM, U
MOJTHOCTBIO €T0 TepenporpaMMHUPOBaTh, WHBIMU
CJIOBAMHU - OITyCTOLINTh U HAIlOJHUThH COOO.

2. bops0a npotuB NbITOK B PecnyOiiuke
Moapnosa

Hauunas ¢ mpososrnamenust 27.08.1991 rona
He3aBucuMocTu PecmyOonmukm MomnmoBa, [4, cTp.
10] crapToBanu onpezeneHHbIe pePOpPMBI B 001a-
CTH 3aIIUTHI IPaB ¥ CBOOO YesIoBeKa U IpakKIaHt-
HAa, KaK Ha HAIIMOHAJIFHOM, TaK U Ha MEXITyHapOJI-
HOM ypoBHe. PecnyOimka MosioBa Oblia TIpUHS-
ta B OOH 02 Mapta 1992 rona, 9To 03HaMEHOBAIO
MEXIYHApOJHOE MIPU3HAHUE PECITyOIUKHN B Kaye-
CTBE CYBEPEHHOT'O TOCY/IapCTBa C OJHOM CTOPOHBI
1 paru(UKaluo Pe3oIOUU O 3alpeTe IMBITOK C
npyroii. B 3TOT ke nMpoMexyTOK, peciyOiinka pa-
TA(UITIPOBATA IPAKTHIECKH BCE OCHOBHBIE JOTO-
BOPBI B 00JIACTH 3aIUTHI [IPaB YEIOBEKA:

1. MexxayHapoJHbIil MaKT O TPAXKIAHCKUX U
MOIUTHYECKUX TIPaBax, paTH(QHUIIMPOBAHHBINA 28
utoas 1990 roma, mo uToram mapIaMEHTCKOH pe-
somouuu Ne 217-XII u BerynuBmMi B cuity 26
anpens 1993 r.




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
MEMXAYHAPOAHBIN HAYYHbIN KYPHAJ «<BEPXOBEHCTBO IMPABA»

2. Bropoii akyapTaTHBHBIN POTOKONI K Mexk-
TYHApPOJHOMY TIAKTy O TPa)KITaHCKHAX W TOIUTH-
YEeCKUX IMpaBax, KacarolIUicsi OTMEHBI CMEPTHON
ka3uu ot 20 centsaops 2006 T.

3. ®akynbpTaTUBHBIA HpPOTOKON K MexayHa-
POIHOMY TAKTy O TPAKIAHCKUX M TMOJUTUYECKUX
npaBax oT 23 ssHBaps 2008 .

4. Konsennmss OOH npoTuB MBITOK U APYTHX
KECTOKHX, O€CUETIOBEYHBIX MM YHIDKAIOIINX J10-
CTOMHCTBO BUIOB OOpAIlIEHNs U HaKa3aHMs, PaTH-
¢umpoBanHas 28 HosOps 1995 .

5. ®axynbraTuBHBIM mpoTokon K KoHBeHuuu
OOH npoTHB MBITOK U JAPYTHX KECTOKHX, Oecue-
JIOBEYHBIX WJIHM YHIDKAIOUINX JOCTOWHCTBO BHIOB
oOparieHust 1 Haka3zaHus oT 24 utosst 2006 T.

Kpowme atoro, Pecrrybnmka MosmoBa BeTyTmia
B DSl €BPONENCKUX MHCTUTYTOB U MPOTrpaMM Co-
Tpynuudectsa ¢ Esponeiickum Corozom:

a) Coser Epomsl - 13 ntons 1995 . bynyun
4IICHOM 9TOH opranuzanuu, PecryOnuka Monmgo-
Ba parudunrpoBaia EBpomneiickyio KOHBEHIIHIO O
3alIKTe MPaB YeJIOBEKa U OOJIBIIMHCTBO €€ POTO-
KOJIOB, B TOM YHCJIe TPOTOKOIBI Ne 6 m 13, oT™me-
HSIOIIE CMEPTHYIO Ka3Hb. boree Toro, oHa mep-
Boii B 2006 rony parudunuposana KoHBeHnuio o
MPOTUBOICUCTBUU TOPIrOBIIE JOABMHU U EBporeit-
ckyto KoHBeHIMIO MO MpeaynpexaeHUI0 MBITOK U
0ecyenroBeYHOr0 WIIM YHIDKAIOMIETO JOCTOMHCTBA
oOpameHust win HakazaHus B 1996 romy, kotopas
BCTyIWJIA B CUJTY Ha ee Tepputopuu B 1998 romy.

b) Cornamenne o mapTHEPCTBE U COTPYIHU-
yectBe (CIIC), siBnmsieTcss mMpaBOBOMl OCHOBOW B
OTHOMICHHMSIX MeXny EBpomeiickum Coro3oMm u
PecryOnukoii MonioBoi, OHO OBbLIO MOJITUCAHO B
HOs10pe 1994 rona u BcTymmiio B cuity B urosie 1998
rona. B atom cmeicne, Pecrrybnuka MomoBa siB-
nsieTcst oqHON U3 16 cTpaH y4yaCTHHKOB IpOrpam-
Mbl EBpOmnenckoil MOJUTUKH COCENCTBA, YTBEPK-
nexHoit B 2004 1.

¢) Pecryommka MosnmoBa — wien OpraHu3anin
no be3onmacHoctn u CorpynHudecTtBy B EBpore,
MepBBIM MaHAaToM KoTopoil mocie 1993 rona,
ObuTo yperynmupoBaHue KoH(uikra B llpmmne-
CTPOBCKOM PETHOHE BO BCEX €ro acrekrax. Bro-
CIIEZICTBHH, dTOT MaHJAAT ObUI pacIIMpeH 3a CYeT
acreKTa IpaB YeJIoBeKa U JeMOKpaTH3alHH.

ComracHO IPUHATHIM MEXITyHAPOIHBIM 00s513a-
TEJIHCTBaM ¥ BCTYIUICHUIO B €BPOIEHCKHIE HHCTH-
TyThl, PecniyOnuka MonnoBa GopmanbsHO ciemyer
WX PEKOMEHAIUSIM, PUHIMAET PEryIsIpHbIe Ha-
OrogaTenbHbIC BUBUTHI €BPONEHCKUX TapTHEPOB
u npenocTaBisgeT KomureTy mo mpaBaM deioBeka

u KoMurtery mpoTWB MBITOK MEPUOAUYECKHUE I0-
KJIJIbl O peaTM3aIliy TIPaB, 3alIUIIaEMbIX BBITICY-
kazaHubeM [1akToM 1 Korsennmein OOH. Komurer
Mo mpaBaM denoBeka B MapTte 2006 roma, mpu-
BETCTBOBAJl pEIICHUE Halleld cTpaHbl (opmaiu-
30BaTh UCIOJHEHHUE MPUHATHIX 00S3aTeIbCTB IS
ITOJITOTOBKU TIEPHOINIECKUX JIOKIIA]I0OB, TOPYYUB
0C000¥ KOMUCCHH aHAJIM3UPOBATh HAIIMOHAJILHBIC
JOKJIaZIbl ¥ OTBEYATh Ha 3aKITIOYUTEIHHBIC 3aMe-
yanusi komutetoB OOH, u peanu3oBbIBaTh UX Ha
npakTuke. [5, ctp. 10] Taxxe Pecny6muka Mod-
JIOBa TIpEAyCMaTPUBACT y4acTHE NPEICTaBUTEICH
MPABO3AIIUTHBIX HEMPABUTEILCTBEHHBIX ~ Opra-
HU3alU{ BO BCEX BCTpPEYaxX U JCATEIHHOCTH KO-
muccun. Takum 00pazoM, B TIPOBEICHUU FOPUIH-
gecKuX pedopM B 00JaCTH CHCTEMBI TIPABOCYIUS
PecrryOnuka MonmoBa J100MIIach OMpeIeTIeHHBIX
YCIEXOB U TEMEPh ITH MPABO3ANTUTHBIC MPUHITN-
bl HY’KHO TIPUMEHATH Ha MPAKTHKE, YTO SBISET-
Csl BOJICBBIM U CJIOKHBIM PEIICHUEM TPEOYIOIIIX
3HAYUTETHHBIX OTIONHUTENFHBIX YCUJIHH, B 4aCT-
HOCTH, HaJCKHYIO, KPENIKYI0 U HE3aBUCUMYIO OT
BHEIITHUX IMaPTHEPOB SKOHOMHUKY. [6, cTp. 10]

B monTBepxkieHNe TNPUBEPKESHHOCTH IIPH-
HATBIM 00s13aTesibcTBaM, PecryOiuka Moigosa
yKazajga CBOMM NPHUOPUTETOM aJallTaIlI0 TOCY-
JAPCTBEHHOW CHUCTEMBI K CYIIECTBYIOIIUM CTaH-
JapTaM JeMOKpaTHYeCKUX OOIIEeCTB M CO3aHHe
HE3aBHCHMOUM CHCTEMBI MPABOCY/IHs, CIIOCOOHOM
00eCTIeYuTh EeTOCTHOCTh MPABOCYIUS U 3AIIUTY
IIpaB YeIOBEKa U OCHOBHBIX CBOOOJI, SIBIISIFOIINX-
Cs BXKHEUIIIMMHM AJIEMEHTAaMU TaKOW CUCTEMBI. [7,
ctp. 10]

DopMaIbHO, IPEAYIPEKICHUEM TIBITOK U APY-
TUX BHJIOB ECTOKOTO OOpAaIIEHUS 3aHUMAIOTCS
nBe uHctanuu - [Ipoxyparypa u Lentp no Ilpa-
BaMm Yemnoseka (L[I1Y). Ilomnomouus IIpoxypa-
TYpHI - TIPECIENOBaTh HApyIIUTeNeH B cyqeOHOM
MOPSIJIKE U CJICAWTH 3a COOJIIOJICHUEM 3aKOHOB B
CIIEZICTBEHHBIX H30JSTOPaX W TIOPbMaX, TOAKOH-
TPOJIbHBIX MOMUUUU U MUHHUCTEPCTBY IOCTULIUU.
IMomaomouunsmu L{ITY, nmun OmOyacMmena - Halu-
OHAJIbHBIA HE3aBUCUMBI HHCTUTYT, CO3JAHHBIM
JUTS 3QIUTHI M TIPOJABUKCHHUS TPAB YEIIOBEKA, SIB-
JISTIOTCSL PAaCCMOTPEHNE WHAWBHTYyaTbHBIX JKajio0,
BBIMIOJIHEHUE IPEBEHTUBHBIX IMOCEIICHUM, Mpel-
Jarath TOMPaBKHU K 3aKOHOJATEIBCTBY, HHPOPMU-
poBaTh OOIIECTBEHHOCTh O CBOMX 3aKIFOYCHHUSX
U HaAIpPaBIATH TOCYJAPCTBEHHBIM BIACTSIM CBOH
pexomenpanmu. Ilpu3HaBas, 49TO OONBIIMHCTBO
CIIy4yacB MBITOK U YKECTOKOTO WIH YHUKAIOIIETO
JIOCTOMHCTBO YeJIOBEKAa OOpAIIEeHUs MTPOUCXOIUT
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UCC/IEAOBAHUE B OB/IACTU 6OPbbbI [TPOTUB INbITOK B PECIYBJ/TMKE MO/IOBA. LUEJIb 1 3ODPEKTUBHOCTb

BO BpeMsl 3aKJIIOUEHUS, apIaMeHT BHEC B HIOJIE
2007 roga monpaBKy K 3aKOHY, KOTOPBIM ompene-
nsier craryc OMOyacMena, yupenus Hannonanb-
HBIN MEXaHW3M TpemynpexaeHus mertok (HMITIT)
n nopyuuB LIIY npoBomuTe perymsipHble Ipe-
BEHTHBHBIE OCMOTpBI B TiopbMmax. HMIIIT ¢u-
HaHcupyetcs EBponeiickum Cor030M U MECTHBIM
oducom IIporpammer pazsutus OOH (ITPOOH).
B pab6ore mo morutopunry LIITY momoraer Kon-
CyJIbTaTUBHBIA COBET - opraH, co3gaHHbii {114,
Ybsl JICATEILHOCTh ObLTa 0m00peHa Komuccueit
napJaMeHTa o MpaBaM YeJIOBeKa M MEKITHHYE-
CKUM OTHoIeHusM B siuBape 2008 1. ¢ uromst 2011
. KoHCynbTaTUBHBIN COBET COCTOUT U3 9 UETIOBEK.
Cornacuno [ITY, yBenuyeHue mMOCEHICHUM MECT
JUTICHUS. CBOOOIBI, CIIOCOOCTBOBAJ YIYUIIICHHIO
3alUTHl MIPAB 3aKIIOYEHHBIX U YCKOPUI MpoLece
pearvpoBaHus BIAcTei Ui peuieHus mpooiem,
BBISIBJICHHBIX B XOZI€ 9THX MOCEIECHUMH.

B Pecniybnuke MonjoBa n3-3a 04eHb KpUTHYE-
CKOTO M a0COJIFOTHO 3aBUCHMOIO OT BHEIIHHX Iap-
THEPOB AKOHOMHUYECKOTO IOJIOKEHHsI, Ha YPOBHE
BJIACTH HE TIPHHATO 0OCYXKIaTh U TeM OoJiee BKITFO-
4yarh B 00JacTh OOPBOBI MPOTHUB IBITOK OYEBH/I-
HBbIE UX MPHU3HAKK HaJ| ONPEAETICHHBIMU TPyIIIaMu
rpakaad. B wactHocTH, OoJbIIast 4acTh IEHCHOHE-
POB 1 HHBAJIU/IOB, TTOJYYarOT IEHCHUHU TOpa3/io HUKe
YCTaHOBJIEHHOTO TOCYJAPCTBOM MHHHUMAaJIBHOTO
MIPOKUTOYHOTO MUHHMYyMa, M3 KOTOPBIX HY’KHO
OIJIaYMBaTh HETMOMEPHbIE KOMMYHAJbHBIE YCIyTH
Y MOKYIIaTh )KU3HEHHO BAYKHBIE MEAUILIMHCKHE TIpe-
naparsl. I1o 3Tol mpuuuHE NeTH MHOIMX NEHCHO-
HEPOB M POACTBEHHUKH HHBAIH/OB, BBIHYXKICHBI
ye3KaTh 3a Mpeeibl PecyOlIruKn Ha 3apadOTKH B
Oornee ycremble cTpanbl. B cpenaem B PecrryOmu-
Ky MoijoBa €XeroHo mocTymaeT okoio $3 mupy,
i 25-27% BBII. DTu neHbru 3Ha4UTENLHO IOMO-
TaroT SKOHOMHKE CTPaHbI M yITy4IIarOT TUIATEXKHBIN
OanaHc Ui MAKPOIKOHOMHYECKOH CTaOMIH3aLUH.
«/lenbru, BeICBIIIaEMBIE POJCTBEHHHUKAM, B IIEPBYIO
o4epeab POAUTENSM, MO3BOJISIOT BECTH Oonee Wi
MeHee TNpHeMJIeMbli 00pa3 *u3HHU. YacThb aeHer
oceaeT Ha Aeno3utax B 0ankax PM, stum Gpopmu-
pyst cpencTBa JUisi KpeaquTOBaHMsI OM3HECa U Hace-
neHnst. YacTb CpeicTB BKIIAIBIBAETCA B CTPOUTEITh-
CTBO, MOKYIKY WJIM PEMOHT HEJBM)KHMOCTH. JTO
CTUMYJIMPYET pa3BUTHE TPOU3BOJICTBA MECTHBIX
CTPOMMATEpHAIIOB U CO3JaeT paboure MecTa B 3TOM
cekTope. JleHbru, mogydeHHbIE pOACTBEHHUKAMH,
uayT Ha MOTpeOleHHe, CTUMYIMPYIOT MMIOPT U
yepe3 cuctemy coopa HJIC u akuu3oB yBenuuu-
BalOT TIOCTYTUICHUS B Oromke™. [8, cTp. 10] Takum
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00pa3oM, HalpaniMBacTCsl BBIBOJA, YTO 3aMHTEpe-
COBaHHOCTH BJIACTEH B MPOIOIDKEHUH YIEpyKaHUS
aJIMUHUCTPATHUBHO-JIOJDKHOCTHOM TOXOTH, B 3Ha-
YUTENBHOW CTETICHH 3aBUCHUT OT MPEIHAMEPEHHOTO
CO3/IaHMS1 HEBBIHOCUMBIX YCIIOBUH KH3HH TPaKIaH
Ha PonmuHe n yepes ykazaHHbIE ITBITKH, BRIHYXK/IATh
HX ye3Karh Ha 3apa00TKH 3a TPAHUILY, B OXKHIaHUN
(DMHAHCOBBIX MEPEBOIOB JIOMOU.

OJIHOBPEMEHHO C W3JIOKCHHBIM TPUMEPOM,
AKTyaJbHO YYUTHIBATh MPSMOE BIUSHUE KPUTHYEC-
CKOTO YPOBHS )KU3HHU, aKTUBHO CITOCOOCTBYIOIIETO
COKpAIIEHUIO TIPOIOTKUTEITHFHOCTH KU3HHU TIEHCH-
OHEpoB. B TakoM ciydae, BHITOJONONTYYATEITH OT
MPUMEHEHHUSI COOTBETCTBYIOIIMX IBITOK HCIOJb-
3YIOT JCHEKHbBIC HAKOIJICHUS OT HEBBIIIJIAYCHHBIX
MEHCUH B TIPUBATHBIX IIEIISAX, ITyTEM MPUMEHECHUS
AIIEMEHTAPHBIX CXEM C TOCYIapCTBEHHBIM OFOJIKe-
TOM, HCIIONB3YS aJIMUHUCTPATHBHO-T0KHOCTHOE
MOJIOKEHUE YHHOBHHUKOB.

B a1y e 00nacTh MBITOK MOYKHO OTHECTH He-
JOOIICHEHHBI W  OCKOPOUTEIBHO HUYTOXKHBIN
YPOBEHb OIUIATHI MTPETIOIaBATENSIM, IPU JTOBOIBHO
CJIOKHBIX YCIIOBUSIX TpyHa U COKpAIeHHH ydeO-
HBIX 3aBeJcHUI. B naHHOM ciyyae, HUYTOXKHAs
OLIEHKA 3apIUIaThl MearoraM 3epKalibHO OTpaka-
eTcs Ha ypOBHE KauecTBa OOydeHHs U ycreBae-
MOCTH 00y4YaeMbIX, OT KOTOPBIX 3aBHUCHT OJlaro-
COCTOsTHHE U Oynyliee MpoLBeTaHUe peciryOInKy.
HesexecTBeHHBIM M MAJIOTPAaMOTHBIM OOIIIECTBOM
JieTye YIpaBisTh, IPOIIE Pa3beIuHATh, Pa3IesITh
M BJIACTBOBATh HaJ{ HUM, OHO HE CIIOCOOHO K 00be-
JUHEHUIO B €IUHBIA (DPOHT MPOTHUB THETA BJIACTH.
B atom cMmbicie, yepes miesay yrHeTarmuX Ipo-
CBeILeHHE peopM BIaCTh pagu COOCTBEHHOTO aji-
MUHUCTPATHBHOTO OJIarOTMOIy4Hs KEPTBYET OyIIy-
UM Tpakaan PecryOmukm.

W3noxkeHHbIC MPUMEPbl HE BIIMCBHIBAIOTCS B
KOHCTUTYIIMOHHBIC T'apaHTHUHU, MPEILyCMOTPEHHBIC
4. (3) ct. 1 m cT. 47 Korctutyuu PM:

Tocyoapcmeo Pecnyonuxa Monooea: «Pecmy-
O6mmka MomnjoBa - AEMOKpaTH4ecKoe IPaBOBOE
roCyIapcTBO, B KOTOPOM JOCTOMHCTBO UEJIOBEKa,
ero mpaBa U CBOOOJBI, CBOOOJHOE Pa3BUTHE Ue-
JIOBEYECKOH JIMYHOCTH, CIIPABEIIUBOCTD U TOJH-
TUYECKUH TUTFOPAIM3M SIBJISTFOTCS BBICIIUMU 1ICH-
HOCTSIMU W TapaHTHPYIOTCs». — CTarhs 1, gacTs 3
Koncrutynun PM.

Ilpaso na couyuanvnoe obecneuenue u 3a-
wiumy: (1) TocymapcTBo 00s3aHO TpUHUMATH
Mepbl JUIsl 00ecIieueHus: JII0OOMYy 4YeJIOBEKY JI0-
CTOWHOTO JKM3HEHHOTO YPOBHS, TOTPEOHOTO
JUISL TIOJIJICPIKAHUST 3I0POBBSI M OJIAar0COCTOSIHUS
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€ro camMoro W €ro CeMbH, B TOM YHUCIIE MHUIIH,
OZICM/IbI, >KWJIMIIA, MEIUIMHCKOTO yXOoJaa W He-
00XOIMMOTO  COLMAIBHOTO  OOCITY>KUBaHUSI.

(2) I'parxnane UMEIOT MPaBO Ha COLMAIBHOE
obecrieueHre B ciydae 0e3palboTuIlbl, OOJIC3HH,
WHBAJUIHOCTH, BIOBCTBA, HACTYIUICHHS CTAPOCTH
WIK B JIPYTUX CIIyYasiX yTpaThl CPEACTB K CyIIe-
CTBOBAHHIO 110 HE 3aBUCSIIIUM OT HUX OOCTOSITENb-
ctBaM. — Cmamws 47 Koncmumyyuu PM.

CKBO3b IPU3MY U3IIOKEHHOTO M KaK OBLIO yKa-
3aHO paHee, cucmemamuyeckue NolMKU MO2Ym
0CyWecmenamsCs MoabKo C CO2NACUA U NPU NOO-
depoicke 2ocyoapcmea W dTO UHCTPYMEHT BJIACTH
JUIL YHUYTOXKEHUS, COKpaIleHHsI, TH00 CKIIOHEe-
HUS OT/ACTBHBIX JIIOJEH MM cOOOMIeCTB K Ompe-
JICJICHHBIM JICHCTBUSIM, KOTOpbIE OyIyT HMETh
KelaeMble TOCIEJCTBHs, OT KOTOPBIX BIIACTh
MPOJIOJKUT M3BIIEKATh CaMble HH3MEHHBIC YIO-
BJICTBOPEHUS OT 3aHUMAEMOM aJIMUHUCTPATUBHO-
JOJDKHOCTHOM TOXOTH, TPaHC(HOPMHUPYIOIIEHCS B
OTKPBITYIO MOJIMTUYECKYIO MIPOCTUTYIUIO, U OHA
HEMHUHYEMO TIPEBPAaTUT STy BIIACTH B OOpIEIb,
CHUMBOJIOM KOTOPOH CTaHET HU 3HaMs CBOOO/IbI, a
KpacHbIH (OHAPb.

B camom nawane XX Beka KuroueBckuit 1.O.
JIOBOJILHO TPSIMO M TOHKO OXapaKTepu30Bajl poc-
CHICKYIO «pacy TOCIIOJ M MX XONYeB C MPECMBbI-
KaTeJIIMIW» B OJTHOM U3 €ro aopu3MoB: - «Y HUX
HET COBECTIMBOCTH, HO CTPAIIHO MHOTO OOMI4H-
BOCTH: OHU HE CTBIJSTCS ITAKOCTUTh, HO HE BBIHO-
CAT ynpeka B makoctu». — Knouesckuii M.0. «L{u-
mammuuxy [9, ctp. 10].

K Benmukomy COXaJIeHUIO, U IPUPABHUBAHUIO K
HaI[MOHAJIBHON Tparenuu PecryOnuku Mosgosa
MOJKHO OTHECTH (PaKTHYECKHE U peabHbIe TOCTH-
JKCHHS BJIACTHU 32 TOJIbI HE3aBUCUMOCTH B 00J1aCTH
JIEUCTBUTEIBHBIX U MPUMEHSIEMBIX JEUCTBUN O
3alUTe MpaB U CBOOOJ] YeI0BEKa, a TAKXKe MPe.Ty-
MIPEKICHUIO U OOPBOBI C ITBITKAMHU.

3. 3¢ dexTHBHOCTH 00PHOBI MPOTHB NMBITOK B
Pecnyosamke MosigoBa

Cucremarndeckoe HapyIIeHHUE MIpaB Y€JI0BEKa,
METOABI TUCKPUMHMHAIIMU U TIBITOK MPUMEHSIOTCS
BO BceM Mupe. K nmpumepy, uHAeHIbl — rpaxjia-
HE CaMoro JEeMOKpaTHYEeCKOro Oopua 3a Ipasa
yenoBeka Bo BceM mupe - CIIIA, mpomomxaror u
[0 HACTOALINI MOMEHT KUTh B PE3€pBalliH, UTO
CIOCOOCTBYET HMX €CTECTBEHHOMY JeMorpadu-
YECKOMY COKpAlICHHIO, CTPEMHUTENIBHO COKpa-
HIAlOIIEMY TPOJOJDKUTENBHOCTh KU3HU, TPUUH-
HAOIEMY OOJb M CTPaJaHHs OT HEBBIHOCHMBIX

COLIMAJIBHBIX YCJIOBUN MCKYCCTBEHHO CO3aHHBIX
TOCYIapCTBOM.

CraHOBIIEHHE JIMYHOCTH JIOJDKHO POUCXOANTH
B YCJIOBHSAX CBOOOIIBI, 3aKITIOUEHHON OMpeaeseH-
HBIMH PaMKaMH, K KOTOPBIM OTHOCHTCS NpPHH-
[UIT TIPU3HAHUS YeJIOBEeKa BBICIICH IICHHOCTHIO,
9TO (QOPMHPYET COOTBETCTBYIOIIME IIEHHOCTH
u oflee MpecTaBiIeHUe, YTO B MPABOBOM KOH-
CTUTYIIIOHHOM CTpO€ JaHHBINA MPHHINI TOJDKEH
OBITH rapaHTUPOBAH IYIABHOM LIEHHOCTHIO. B aTOM
cmbiciae 4.(2) ct. 24 Konctutyunun PM, rapanTu-
pyet: «HukTO HE MOXET TOABEpPrarhCs ITBITKAM,
JKECTOKOMY, O€CUEIIOBEUHOMY JTNO0 YHIDKAIOIIEMY
€ro JOCTOMHCTBO HaKa3aHUIO WM OOpaIeHHUION.
[10, cTp.10]

OTOT e MPUHIINII 3aITUTHI JINIYHOCTH, €€ TpaB
u cBOOON, MNPHU3HAHHBIX BBICHICH IIEHHOCTBIO
oOmiecTBa, conepxxurcs B cT. 4 YK PM (cm. VYro-
noBHbI Kopeke PecrryOimku Mommosa Ne 985 ot
18.04.2002[11, cTp. 10]):

Ilpunyun cymanusma:

(1) Lenpro obmiero npaBoBOro peryinpoBaHuUs
SBIISIETCSl TIPEXKJE BCEro 3allUTa JMYHOCTU Kak
BBICIIIEH IIEHHOCTH OOIIECTBA, €€ MpaB 1 CBOOO/I.

(2) YronoBHBIi 3aKOH HE UMEET LIEIbI0 PUYH-
HeHHUe ((M3NYECKUX CTPATaHuN UM YHIKEHHE JI0-
CTOMHCTBA yesioBeka. HUKTO He MOXeT ObITh TOA-
BEPTHYT MBITKAM, >XECTOKOMY, O€CUeIOBEUHOMY
100 YHHKAIOLIEMY €r0 JTOCTOMHCTBO HAKa3aHUIO
w1 o0parieHuro.

B ocHOBy nmpuHIIMTIIA 3alUTHI TUYHOCTH U 00-
iecTBa OT MPECTYIJICHHH M MPOTHBO3AKOHHBIX
JIEUCTBUI JTOJIDKHOCTHBIX JIMIT BJIOXKEH CMBICH,
yaepkanubiid B 4. (2) ct. 1 YK PM: «3anaueit
YTOJIOBHOTO CYAOITPOM3BOJICTBA SIBIIACTCS 3aIUTA
JUYHOCTH, OOIIEeCTBa M TOCYAapCTBA OT MPECTY-
TUIEHUH, a TaKoKe 3aluTa JMYHOCTH M 00IecTBa
OT NPOTUBO3AKOHHBIX ACHCTBUI JOJKHOCTHBIX
JHIl TIPU PacCIeAOBAaHUU TPEANONAraeMblX HIN
COBEPIICHHBIX MPECTYIUICHUH C TeM, YTOOBI Kaxk-
JbIH COBEPIUMBILUKN NPECTYINICHHE ObLI HaKa3aH
B MEpy CBOEW BHHBI U HU OJINH HEBUHOBHBIN HE
OBLT IPUBJIEYCH K YTOJIOBHOH OTBETCTBEHHOCTH U
OCYXJIeH». — YroJloBHO-TpolieccyanbHbiii Konexe
Pecrryonmukm Mommosa Ne 122 ot 14.03.2003.[12,
ctp. 10]

B aT1oli cBA3M, 04EBUAHO, YTO 3aIUTA JIMIHO-
CTH OT TIBITOK M OT TOCATATeNIbCTB CO CTOPOHBI
roCylapcTBa SBJISETCS 3ajadell JeMOKpaTHYeCKU
KOHCTHUTYHPOBAHHOTO OOIIECTBA, a 3aIIUTa JTNY-
HOCTH €€ mpaB U cBOOOJ OT 00IIECTBa C €To pas-
HOOOpPa3HBIMHU TOJB3YIONIUMHUCS MOIUTHIECKAM
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Anekcandp TEPHOBCKUM

NCC/IEAOBAHUE B OB/IACTU BOPbbEbI [TPOTUB [NbITOK B PECINYBJ/TMKE MO/IAOBA. LIE/Ib 1 3ODPEKTUBHOCTb

BIUSHUEM TPYIIIaMH, KOTOPBIE TAaK)Ke CIIOCOOHBI
HoCsraTh Ha JIMYHOCTB, €€ IpaBa U CBOOOABI, I1e-
PEXOANT B 00513aHHOCTDH TOCYIapCTBA.

«Bcsikoe npecrynienue ocrasiseT GpuHaHCO-
BbIU cneny. [14, ctp. 10]

«Het Takoro mpecTyrieHus, Ha KOTOpOe Ka-
nuta 0bl He nowén paau 300% npubsuiny. [15,
ctp. 10]

@DaKT NPUMEHEHUS NBITOK MOAPHIBACT QyHAA-
MEHTaJIbHbIE NPaBa YeJIOBEKA, KOTOPBIE 3alHUIIIe-
HBI ¥ MEXTyHapOJHBIMU HOPMaMH, HO HECMOTPS
Ha 3T0, cerogHs B Pecnybnuke MongoBa npume-
HEHHUE IBITOK MPOJI0JIKAET NUMETh MECTO U PacTu
B F€OMETPUYECKOM Iporpeccuu. B aTom cMmeIcie,
B IIOTOHE 3a KallUTAJIOM M €ro yBeJIMYEHUEM, Op-
raHbl IPU3BaHHbBIC 3aLIMIIATH [IpaBa U CBOOOIbI
YeJI0BEKa, TAKWEe Kak MOJULUsA, MpOKyparypa,
CyZIbl ¥ TICHUTEHIIMapHas CiIy’k0a, Bce Jale cra-
HOBSITCSI O0BEKTAMH PACCIIEJOBAHUHN 10 MPUMeE-
HEHHIO TMBITOK, 0€CYEIOBEYHOTO M YHHIKAIOIIETO
YeJIOBEUECKOE JIOCTOMHCTBO OTHOIIeHus. Bcee
qale MOSBIISIIOTCS HOBOCTH M pEe3yJbTaThl pac-
CJIeIOBAaHUH, YIWYAIOUIMe B KadeCTBE TIJIaBHBIX
OeHepuLapoB MPUMEHEHUS TBITOK BBICIIMX
NpeJcTaBUTENENH 3aKOHOAATEIbHOW BJIACTH, HC-
MOJIB3YIOIUX B KAUYECTBE CUIIOBOTO HHCTPYMEHTA
KOPPYMITHPOBAHHBIX TpEACTaBUTENEN MpaBocCy-
nust. M3n0)xeHHOE TOATBEP K AAeTCs Ipy pa3olia-
YEeHUM Mera KOPPYMNIIMOHHBIX CXEM, KpaXk BeKa,
3aXBaTOB YaCTHOTO OM3HEca, MOJTUTHYECKOH pac-
IpaBoOd M NPHUHYXIECHUEM K Jaue IOKa3aHWl B
MOJIMTUYECKUX 3aKa3HBIX JeJlax MPOTHUB TPETbUX
T,

B kadecTBe HauyulIero MOATBEPKIAECHUS U3-
JIO)KEHHOMY, CIYXHUT Jlekmapamus o Mpu3HAHUH
PecnyOnukn MongoBa 3axBaue€HHBIM TOCYyHap-
CTBOM, TMIpHHATas MapiaMeHToM PecmyOnnku
Mongosa B 2019 roay, KOTOpoi ynep>KMBarOTCs
Bce 0€33aKOHMsI MpeAbIAyIIeH BIAcTH, BIUCHI-
Baromuecs B 061acTs meIToK: [Tapmament Pecrry-
Omukn MonmoBa, SBJSSCH BBICIIUM 3aKOHOAA-
TEJTHHBIM OPraHOM Hapo/ia ¥ eAMHCTBEHHON 3aK0-
HOJaTeIbHOHN BJIAaCTbIO CTPAHBI, COINIACHO CTAThHE
6 Koncruryuun Peciybnuku MongoBa, yTBepK-
JNICHHBIH B JTOW CcBoel (yHKIIMU B pe3ynpTare
napJaMeHTCKUX BbIOOpoB OT 24 despans 2019
rojia, ¢ 00ECIMOKOEHHOCThIO OTMETHI, 9TO TOCY-
JapCTBEHHBIC M TPABOOXPAHUTENBHbBIE YUPEK-
JIeHUsI CTpaHbl OBUTH 3axBadeHbl. Bee rpaxkmane
ATOM CTpaHbI 3abIXAIOTCS OT TOBCEMECTHON KOP-
pYNIMH, BOPOBCTBA U HE3aKOHHOW MPHUBATU3ALNH
OOLIECTBEHHOTO HMMYILECTBA, IIOJIHOTO KOHTPO-
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Jis HajJ CylNeOHOW CHCTEMOM, OCYIISCTBISEMOM
ONTUTapXuel, a TakKe MHOTOYHCIICHHBIX IOCH-
raTejibCTB Ha IpaBa U CBOOOMBI TpaxaaH. Mbl,
nemytatel llapmamenTta Pecmybmukm Mommoga,
00s13aHbBI IPEKPATUTh CKaThIBAHUE CTPAHBI K TUK-
Tarype, CmoCOOCTBOBATh YCTAHOBICHHUIO BEPXO-
BEHCTBA 3aKOHA U BOCCTAHOBJICHHUIO JEMOKPATHU
B PecnyOnuke MosjioBa, Kak 3TO 3aKpEILICHO B
Konctutynuu. IlpuHumas BO BHUMaHHE 3HA4M-
MocTh 3asiBieHus ['enepansHoro cexperaps Co-
Beta EBpomnbr TypObepna Armanna (11.08.2015)
0 3aXBau€HHOM TOCYyJapcTBe, H30UpaTeIHLHOM
MIPUMEHEHUHN IPABOCYAUSA U CYyLIECTBOBAHUU Ce-
PBE3HBIX OTKJIOHEHUH B MOJIMTHUYECKOM TIpoIiecce
B PM; Omnupasicy Ha Pesomronun EBpomeiickoro
mapinamenTa ot 9 wurons u 4 "HosOps 2018 roxa,
B KOTOPBIX OOBUHSETCS KHUITUHEBCKHE BIACTH B
3aXBaTe TOCYAapCTBa, YTO MPOSIBISCTCS TAKXKE B
pelieHusIX 00 OTMEHE pe3yJIBTaTOB CBOOOIHBIX H
JeMOKpaTHYecKux BeiOOopoB B Kummuese; - mpe-
CIIETOBAaHUH OTIO3UITMOHHBIX TIAPTUH; - TIPETIAT-
CTBOBAaHHMH PACCIEIOBAHUIO KPaXKH MUJUIHAPIA U
BO3MEIICHUN yiiep0a, HAHECEHHOTO HACEICHUIO;
- apecrax, Npecle0BaHUUA W JIMHYEBAHWUU TIO-
cpeactBom CMMU 4iieHOB U CTOPOHHUKOB OIIIIO-
3UIINH; - UCIIOJIb30BAHUH CIEICITY 0 B KauyecTBe
MOJINTUYECKON TOJIMIIMA U HKECTOKOM oOpariie-
HUW C MPOTHBHHUKAMHU pexuma. MbI, JemyTarsl,
n3OpaHHbie B cocTraB HOBoro [lapiamenTa Pe-
cryonuku MonmoBa, CYUTaeM, YTO MOCTPOCHHE
MPaBOBOTO TOCYAAPCTBA SBISIETCS aOCOITIOTHBIM
MPUOPUTETOM M YTO TOJBKO TaKUM 00Pa3oM MbI
CMOXXEM OCTaHOBHUTH CKaThIBaHWE PecryOmmkn
MonnoBa k duxkmamype. Tonbko uepe3 0CBOOOXK-
JIEHWE 3aXBAUCHHOTO TOCYIapCTBA MBI CMOXKEM
HavaTh TIOJUTHKY, HANpPaBIEHHYIO Ha peEIleHUE
COILMAJIbHO-3KOHOMHUYECKUX MPOOIeM Tpak/iaH.
TosbKO BOCCTaHOBHB JIOBEpHE TPakIaH K (yHK-
UHUOHAJIBHOCTH TOCYAapCcTBa, MBI CMOXKEM OCTa-
HOBUTb MAaCCOBBIN UCXOJ1 JIFOIEH, KOTOPBIM CTaBUT
MoJl Yyrpo3y caMo cyliecTBoBaHue PecryOmuku
MonnoBa. TojabKko Tak MbI CMOXKEM OOCCIICUUTH
CIIPaBEIJIUBOCTh U TOCTOWHYIO YKU3HB JIJISI BCEX
rpakaaH 37ech, JoMa. MBI OTMeuaeM HaJudue
CEepPBhE3HOTO COIMAIBHOTO, AKOHOMHYECKOTO U
MOJINTUYECKOTO KPU3HCA, KOTOPBIH YyCyTyOsieTcs
MOBCEMECTHOM M TOTaJbHOW KOppymHiMend B pe-
3yIbTaTe y3ypIralnud TOCYJapCTBEHHOW BJIACTH,
KOTOpast SIBJSICTCS HanboJiee Cephbe3HbIM MPECTY-
MJIeHNeM TPOTUB Hapoja Pecrybnuku MoioBa B
COOTBETCTBUH C IMOJOKCHUSMHU IMYHKTA 2 CTaTbU
2 Kouncrurynnn Pecrybnukm MonmoBa. B atux
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oOcrositenberBax [lapmament Pecnyonuku Mo-
JoBa: A. OcyX1aeT HbIHEIUHUN OJIMTapXU4yeCKUi
pexuM BO IIaBe ¢ JujaepoM JleMoKpaTudeckout
naptun Bragumupom [1naxoTHIOKOM, BUHOBHBIM
B HE3aKOHHOM M HEKOHCTHUTYLIMOHHOM KOHTpPO-
ne Haj ['enepanbHOM TpOKypaTypoil, cyneOHOM
Bnacteio, HIIBK, HOH, UK, CHb, HBU u
JIPYTUMH BEJOMCTBaMH, KOTOpPbIC OOs3aHBI JICH-
CTBOBAaTh CaMOCTOSTEIHHO, HE3aBHCHMO OT TIO-
JUTHYECKOTO (aKkTopa, MOJ JEeMOKPaTHYECKUM
koHTposeM; B. OTmedaert, uro JlemokpaTudeckas
nmapTusi Moji pykoBoAacTBoM Bragumupa [lmaxot-
HIOKa TIOCTOSIHHO JEWCTBYEeT Kak TOTalIuTapHas
MapTHsi, HE3aKOHHO MCTIOIB3YsI TOCYIapCTBEHHBIE
CpeACTBa AJIsl NPOJABUKEHHUS CBOUX COOCTBEHHBIX
MIPOEKTOB, PETIPECCUBHBIX MHCTUTYTOB, (PyHKIINH
U PHIYAroB C LEJIbI0 3alyTUBaHMs U YCTPAHEHUS
MOJIMTUYCCKUX MNPOTUBHHUKOB, HWCIIOJb3YA IIOJH-
THYECKYI0 KOPPYIIHIO Yepe3 pa3IndHble Mexa-
HU3MBI MIaHTaXa u B3sTouHndecTBa; C. Ocyxaa-
€T TIOBCEMECTHYIO KOPPYIILIHUIO — 3Ty OCHOBHYIO
yrpo3y cBobose, 0€301acHOCTH U 01aronoayyuio
Pecny6nmku MonnoBa u ee rpaxnan; D. Orme-
YaeT Ype3BhIUYAHO CEPhE3HYI0 CUTYAIUI0 B 00-
JJaCTU mpaBoOCydus, rapaHTHUPOBAHHA W 3alIUThI
MpaB YelloBeKa, yKasbIBas TaK)Ke Ha CEePhe3HOe
HapylIeHHe OCHOBHBIX HOPM B 00JacTH Tpak-
JMAHCKWX TIpaB W CBOOOJ, BKIIOYAs yHIDKAIOIIEe
JOCTOMHCTBO OOpaIlleHHe, MbITKH W HACHIIb-
CTBEHHYIO JICTIOPTALMIO MPOCUTENIeH MOTUTHYE-
ckoro yOexwuina. B pe3ympraTe Takoro Imoioxe-
HUs 1en MonjoBa cTana OfHOM U3 caMbIX Oen-
HBIX U YA3BUMBIX CTpaH EBPOIIBI C BRI3BIBAIOIINM
TPEBOTY YPOBHEM JAETONyIALUU. Takoe mooxe-
HUE Belel MOXXHO M3MEeHHTh. Oco3HaBas BCIO
CEpPhE3HOCTh CUTYallMd M PYKOBOJCTBYSACH OT-
BETCTBCHHOCTLIO I€PEA HAPOJAOM, MbI, ACITYTAThI
[Tapmamenta PecryOonmukm Momnmoa, o0s3yeMcs
MOCJIEeI0OBATEIbHO CTPEMHUTHCS K BOCCTAHOBIIE-
HUIO TIPABOIIOPSIIKA ¥ YBAKECHHUIO OCHOBHBIX ITPAB
rpaxkiaH cTpaHbl. B CBSA3M C 3TUM, MBI BBIpakaeM
BOTYM HEJOBEpHUs PYKOBOJACTBY CJIENYIONINX TO-
CYIapCTBEHHBIX CTPYKTYp, CTaBIINUX ITOCTYIIHBI-
MH MHCTPYMEHTAMHU OJUTapXH4YE€CKOr0 PEKHUMA,
Y CUATAEM HACYIIHO HEOOXOMUMBIMHU: - OTCTaBKY
I'enepanbHOrO MpPOKypoOpa U ONpeneseHue Hesa-
BHUCHUMOI'0 MPOKYpOpa, NPEANOYTUTEILHO U3 €B-
POTIEHCKOTO peruoHa, ¢ ero/ee Ha3HAUCHUEM Ha
JAHHYIO JOJDKHOCTB; - OTCTaBKy pYyKOBOJCTBA
Cnyx0b1 mHpoOpManuu u Oe3omacHocTH; - OT-
CTaBKy 4ieHOB LleHTpanbHoli n30uparenbHOH KO-
Muccun; - OTcTaBKy pykoBojcTBa HannonaiasHo-

ro neHTpa no 6opsde ¢ Koppymuueii; - OTcraBKy
yneHoB CoBeTa Mo TENEBUCHUIO U PaJMOBEIIa-
HHut; - OTcTaBKy pykoBojcTBa HanmonansHOTO
oprasa I10 HeTOAKYITHOCTH; - OTCTaBKY pyKOBOJI-
cTBa BrIcmell cyneOHOM manaTel, a TakyKe IPYTHX
MIPaBOBBIX U PErYNHPYIOMHX opraHoB; - Co3ma-
HUE TapJaMEHTCKHUX CJIEJCTBEHHBIX KOMHCCHUU
10 paccie0BaHUIO:

1) xpaku MUJUIHapAa ¢ 00s3aTeIbHbBIM 00Ha-
ponoBanuem HBM otuera Kroll 2;

2) TIoCIeACTBAN TPUMEHEHHUS TTOJI0KEHUN 3a-
KOHa 00 aMHUCTHH KaIHTaJIOB;

3) omepanuii MO OTMBIBAaHUIO JEHET (Jeio
JaHApOMaTa).

B stux ycnoBusix, Mbl OepeM Ha ceOst OTBET-
CTBEHHOCTh 32 TPHUHATHE B CPOYHOM TMOPSJIKE
MMakeTa HOPMATHUBHBIX aKTOB, HEOOXOAMMBIX IJIS
OCBOOOXKIEHUSI TIEPEUYHCIEHHBIX BEIOMCTB, a
TaK)XKe OTMEHbI CMEIIAHHOW M30UpPATeIbHOU CH-
CTEMBl W BO3BpAlIeHUS K MPONOPLHOHATHHOU
CUCTEME TOJI0COBaHHUs, YJIYy4IIEHHON B COOTBET-
CTBUM C PEKOMEHIaNWUsIMH BeHermaHCKOW Ko-
muccun. Oco3HaBasi Cepbe3HOCTh IMOCIEICTBHA
KOppynuuu s rpaxkaad Pecyonukn Monosa,
00s13yemMcst IPUHATH «3aK0OH MarauTCKOT0Y, 4To-
OBl COOTBETCTBOBAThH YCHIIUSIM MEXIyHApOJHOTO
coo01IecTBa Mo NPEAYNPEKACHNIO U HaKa3aHUIO
3a (PUHAHCOBBIC MIPECTYIICHUS, IO JTUKBHUIAIUN
MEXIYHapOJHBIX CXEM OTMBbIBaHHS neHer. Ha-
CTaJI0 BpEMsI CPOYHO U KOPEHHBIM 00pa3oM Hu3-
MEHHUTH TOJOXKEHHUE JIeN, BEPHYTHh PecryOnuky
MomnnoBa ee coOOCTBEHHBIM TpaKAaHaM M JOKa-
3aTh HalleMy HapoAdy, YTO MbI CIIY)KMM CTpaHe U
ee Hapony! [15, cTp. 10]

4. ®uHaHCHPOBAaHUE MEKAYHAPOIHOI G0PHOBI
NMPOTHB NBITOK

OpraHuzanys ¥ pean3arus MeXITyHapoaHOH
0OpBOBI TPOTHUB THITOK TPeOYyeT CYIIECTBEHHOTO
MHBECTUPOBaHUS (PMHAHCOBBIX CPEJCTB, OT PEry-
JSIPHOCTH MOCTYIUICHUST KOTOPBIX 3aBUCUT Kade-
CTBO M YCIIEX Ha4aTOTO MPOEKTA.

Opranmsanus OObenuHeHHbIX Haruii, mon
ATUION KOTOPOH MPOUCXOAUT OCHOBHAS MEXKIY-
HaponHas Oopb0a MPOTHB THITOK, (GUHAHCHUPY-
eTCs 3a CYeT CTPaH-y4acTHHII, OIOMKET B3HOCOB
KOTOPBIX COCTaBIsICT Oosiee 3.3 MIIpJ J10JIJIapoOB
CIIIA u otkpsiToro ®oHa 100POBOJIBEHBIX B3HO-
coB. B wacTHOCTH, OTHENbHBIC MPEICTABUTEIN
OOH He oauH pa3 moao3peBaiach B IPUCTPACT-
HOCTH BBIHOCHMBIX PEIIeHUH W KOPPYHIIHOHHBIX
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cxemax [16, crp. 18]. Dta undopmanus uMeer
npsiMoe otHoweHue K yposHio KIIJ[ otHOCH-
TEIBHO M MEXAYHApOTHOTO MpoeKTa OOpbOBI ¢
HBITKAMHU.

Herckxuit pong OOH FOHUCE® — UNICEF: -
MEeXAyHapoJHasi  OpraHu3amus, JeHCTBYIO-
mas mox arugoit Opranmzanun OO0beTnHEHHBIX
Hamuit. JOHUCE® ¢ynkunonupyet Omaromaps
B3HOCAM IPABUTEIHCTB U YACTHBIX JOHOPOB. O0-
mas cymma noctymienunit OHUCE® cocraBuna
6omee 5 mapn momwtapos CIIIA. B anpec nanHoit
OpraHM3aluy HepeAKH OOBHHEHUS B KOPPYIILUHU
u npectyreHusx. [17, ctp. 10]

OBCE - ocymecrtBnser (QUHAHCOBYIO [es-
TEIBHOCTh 3a CUET B3HOCOB €€ TIOoCyJapcTB-
YYaCTHHUKOB, cyMMa OrojpkeTa TpeBbImmaeT 138
miH EBpo. Hepenkm cmywan oOBuHeHUS 3TOH
MEXKyHAPOJHONH OpraHM3alli B KOPPYIIIHU.
[18, cTp. 10]

ArentctBo CIJA mo MeXIyHapOIHOMY pas-
BHUTHIO, BBICITUH (emepaabHbIil opraH Tocyaap-
cTtBeHHOro ympasieHusi Coenunénnbix Illra-
TOB AMepHKH B 00JacTH OKa3aHWs TOMOINX 3a
pyoexxom - USAID (United States Agency for
International Development). B coorBercTBUEH
C yCTaBOM, OCHOBHBIE HampaBiIeHUS pabOThI
ATEHTCTBa BKIIIOYAIOT B C€0s MOAEPKKY TOPTOB-
JIM, CEIBbCKOIO XO3sICTBA, SKOHOMHYECKOIO PO-
CTa, 3APAaBOOXPAHEHHUS, SKCTPEHHYIO TyMaHUuTap-
HYIO TIOMOIIb, COJCHCTBHE B IMPEIOTBPAIICHUU
KOH()JIMKTOB U MOJAEPHKKY J€MOKpPATUU B pPa3BU-
Baroluxcs crpaHax mMupa. CortacHO OTKPBITHIM
HCTOYHUKAM, OIOKET OpPraHU3alud COCTaBISET
40 mupa nomrtapos CIIIA. Hepenku oOBUHEHHS
9TON OpraHu3alui B KOPPYIMIUH U «CIIEIUATb-
HBIX onepauusix».[19, ctp. 10]

K 6oprbe mpoTHB MBITOK aKTUBHO MOJKIIIO-
YalOTCsl HENPaBUTENIbCTBEHHbIE OpraHHU3alNn
(HITO), xotopsie GpuHAHCHPYIOTCSI TEPEUUCIICH-
HBIMU OPIaHM3aLUsAMHU, YAaCTHBIMHU JIOHOPAMU U
OTIENIbHBIMU TOCYIapPCTBAMHU.

CKBO3b IIPU3MY U3II0KEHHOTO OYEBHUIHO, YTO
(aKkTHUECKH MEXAYHApOIHBIA KauTanl oobenu-
HUICA B 00phOe MpOTUB MBITOK. bonee Toro, 06-
med CyMMBbl OIO[UKETOB BCEX IIEPEUHCIIEHHBIX
OpraHM3anuid XBaTuiIo Obl JUIsl CO3JaHMs BO BCEX
rOCy/IapCTBax CaMbIX COBPEMEHHBIX TIOPEM, OT-
BEUAIOLIUM a0CONIOTHBIM TPEOOBAaHUSIM M CTaH-
JapTam B 00JIaCTH JJOCTOMHOTO M Jake KoMpOopT-
HOTO COJepXKaHMS 3aKJIIOYEHHBIX, YTO COIKOHOMH-
70 Obl WX OIOMKET Ha KOMaHAMPOBKH, OTYETHI,
CaMMUTHI, KOH(MEepEeHIINH, paTUGUKAITUH, TPAHTHI
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u npoune BoITLIaThl copepxanus HITO. Onnako,
B pEaNbHOCTH BCE 00CTOMT coBceM mHade. [Ipu-
HUMasi BO BHUMaHue (pakT caMOro HeCyIlleCTBeH-
HOTO TIOJIO3PEHUsI B KOPPYIIHH W PeaTu3aIiuu
MUCCUHU «CIELHANbHBIX OINEpaluil» B COOTHO-
[MIEHUU C KaMUTaJIaMH dTUX MEXKITYHAPOIHBIX Op-
raHu3alni, CKIAbIBACTCS ONIYIIEHUE, YTO «pe-
[IaeMbIe» «UMM» MPOOJIEMbI MUPA, CYIICCTBYIOT
JUISL APYTO# IesITeIbHOCTH, a HE [T TOHM, KoTopas
o0o3HaveHa B Ux ycraBax. [lapamokc nmpoOiembl
COCTOHUT B TOM, YTO rOCyJIapcTBa co cjiaboi u 3a-
BUCHUMOM KOHOMHMKON HE CIIOCOOHBI BBHIITOJHUTD
JJIEeMEHTAapHbIE HOPMBI MEXKIyHapOIHBIX TpeOo-
BaHUU N1 OOpBOBI C MBITKAMHU W 3alIUTHI MPAB
YeJOBEKa, HO MPHU ITOM, UX aKTUBHO BTATHUBAIOT
B IOPUANYECKHUH MpoIiece paTH(UKAIUK ITaKTOB,
COIVAIlICHUH, PEe30NIOUUA U U3MEHEHUI Hauuo-
HaJIbHBIX 3aKOHOMATEILCTB, COMNIACHO «O0O0IIe-
MPUHATHIM» MEKTyHAPOJHBIM CTaHIAPTaM.

5. BbiBOIBI 0 60pb0OE MPOTHB NBITOK B
Pecny0ianke MoaoBa

Bopsba mpotus nbiTok B Pecnybnuke Mon-
JI0BA, 3TO HYKHbIW, BOJIEBOU, MOTUTUYECKHU BaXk-
HBIN, OIaTOPOMHBIA W JTOPOTOCTOSIIINI TPOIIecC.
[TonmnTryeckyio BONIO B JaHHOM Cily4ae, HYKHO
paccMaTpuBaTh CKBO3b MPHU3MY CHHTE3a C 3aKO-
HOJATEJIbHON BIACTBIO, YTO HPSIMO COCTABISET
CUHJIMKAT U3 DKOHOMUYECKUX HHTepecoB. Hecra-
OmIbHas W 3aBUCUMas DKOHOMHKa TOCYIapCTBa
HE MOXKET TapaHTUPOBATh MPOSBICHUE TOIUTH-
YeCKOH BOJIM, OHA TapaHTUPOBAHHO OyJeT BeIo-
MO 4y»XKMM MHEHHEM, HHTEpECOM, JIN00 Tpebo-
BaHrneM. HanexxHast ¥ cuiibHas SKOHOMHKA - ATO
CYIIIECTBEHHBIN INIaHC IS MTOCTPOCHHS HE3aBH-
CHMOTO U PAaBOBOTO FOCYAapPCTBa, B KOTOPOM IO~
JUTHYECKHUN TIOMYIIM3M IO CO3JIaHUIO BHIIMMOCTH
00pBOBI C IBITKaMU Oy1eT MUHIMHU3UPOBaH. Bax-
HO W3BJIEKaTh OOBEKTHUBHBIC BBIBOJIBI, UTO HOBAs
BJIACTh MPUXOJUT K YIPaBICHUIO IOCYIapCTBOM
Onarojapsi KpUTHKE TMpeabIIylieid U HecObITOu-
HBIM TIPEIBBIOOPHBIM OOCIIAHUAM. JTO HE TapaH-
TUPYET NpUHATHE YPPEKTUBHBIX MEp IO COKpa-
LICHUIO MBITOK HaJ Ipa)kIaHaMH, HO JaeT IIaHC
WX BpPEMEHHOro cokpamieHus. HKOpuanyeckas
pedopma pecrryOnuKH B 0071aCTH HAITMOHAIBHBIX
U MEXYyHApPOJHBIX TapaHTHH MPOTHUBOJCHCTBUS
1 O0pbOBI C MBITKAMHU HYKJACTCS B M3YUCHHU U
YCTAaHOBJICHUH OCHOBHOW NMPHYUHBI MX TIOSBIIC-
HUsA. TONBKO yCTaHOBHB NPHYMHY TPOOJIEMBI,
MOXXHO OOBEKTHBHO HAWTH KOMIIETCHTHBIH CITO-
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co0 ee pelIeHus] WIH CYIECTBEHHOTO COKpalle-
HusA. be3 ycTaHOBIeHNS MPUYUHBI HATUIHS U PO-
CTa MPUMEHEHUS MBITOK B TAaHAEME C YCHIICHUEM
rOCy/IapCTBEHHON YKOHOMHUKH, CUTYalUIO0 HEBO3-
MOYKHO HCHPaBUTh. IMEHHO TMOATOMY peryJsip-
HBIE ocyxaeHus Pecrryomuku MommoBa pernieHu-
ssmu ECITY, 3a npuMeHEHUEe HBITOK U COAEpKa-
HUE 3aKIIOUYCHHBIX B HEYEJIOBEUECKUX YCIOBHSIX
HE MPUBENN K KAaKUM JINOO TIO3UTUBHBIM CABUTaM
JUISl PEIIUTENbHBIX NEeUCTBUN, XOTS OBl 1O CO-
KpalieHUI0 TOAOOHBIX CIly4aeB, HAa00OpOT, Kak
Obuto ykazaHo B Jlexiapauuu o mpusHanuu Pe-
cnyOnuku MouiioBa 3aXBauy€HHBIM FOCYIapCTBOM
ot 2019 roma, oOcTOsATENLCTBA YXYAMIAIOTCS U3
roga B roj. [losTomy Oyaydn B SKOHOMHUYECKUM
KpHU3HUCE, TOCYAapCTBEHHBIC HHCTUTYTHI IPABOCY-
JIUSl UCTIONB3YIOT MPUHITUI pa3fiesIeHns BiacTel,
MIpU KOTOPOM OHHM HE3aBUCUMBI JAPYT OT JApyTra, Y
Ka)KJIOTO €CTh MPaBO, HO HET OTBETCTBEHHOCTH,
YTO MPSIMO CIIOCOOCTBYET MX PEHOPMHUPOBAHUIO B
KOMMEepYeCKHe OT/AeNIEHHs 110 X03pacyeTy B IOro-
HE 332 CaMOOOOTaIIeHNEM - YBEITMYHUBAsI HAKUTHIN
HETIOCHJILHBIM» TPYIIOM KamuTtall. Takum oOpa-
30M, OpTaHbl BJIACTH OKa3aJIMCh 3aJI0)KHUKAMU 110
CaMOY4YacTHIO MPUMEHEHUS TBITOK U OJHOBpE-
MEHHO 0OPHOBI C HUMH.

OpHako, HECMOTPS Ha «CKPOMHBIE» YCIIEXU
PecnyOnukn MonnoBa B 60pp0e MPOTHB MBITOK,
HacyliHas WHQOpPMalUs O peasbHOM MOJO0XKe-
HUUW JOCTYITHA Tpa)kaaHaM, Omarofaps aKTHBHO-
ctu wieHoB HIIO u npencraButesneit pa3inyHbIX
MEXKIyHApOIHBIX OpraHu3aluil B XOnIe IpOBe-
JICHUST MHCIEKIUH, OMyOINKOBaHUS OTYETOB,
CO3/aHMs TIPOEKTOB U peOPMUPOBAHHS HAIHO-
HaJBHOTO 3aKOHOJATeNbCTBa. bmarogaps mpoje-
JAaHHOW UMU padoTe, MOCTPAAABILUE OT MBITOK U
HEYeJIOBEUYECKUX YCIOBUH COJepKaHus, o0penn
CBOOOTY, TOTYYHIIA BO3MOKHOCTh OOpaIieHus 3a
MTOMOIIBIO0 B CHEIHAIbHBIE IEHTPHI, MPOXOIUTH
peabunuraunio AJs BO3BPALICHHUA K TMPEKHEH
KHU3HU.

3akJrouenune

HccaenoBanue B JaHHOH 00JaCTH HABOAUT Ha
0OBEKTHBHBIN TApasioKC, IIPU KOTOPOM BCE MEXK-
JYHapOJHbIE OpraHu3aIy — o0NagaTe’ MHOTO-
MUJUTMOHHBIX U MUJUIMAPIHBIX OFO/HKETOB, 3aHH-
MaloTCs JIMIIbL UCCIIEAOBAHMSIMHY, KOHCTATAlUSIMU,
MOPYUYCHUSIMH, PEKOMCHIAIMSIMH, «CIICIIUATbHBI-
MH OTIEpaITUsIMI) U OCYKICHUSMU 32 HAPYIICHUE
OTACNBHBIMU TOCY/IAPCTBAaMHU TIpaB 4YeJOBEKa W
TIPUMCHEHUSI B OTHOIICHUH HUX TBITOK, BMECTO

TOr0, YTOOBI MHBECTUPOBATH B Hambolee ys3BH-
Mbl€ HAIPaBJICHUs, HalpUMep, B MEHUTEHLIHAP-
Hble yupexJeHus. Bmecte ¢ aTum, 3TH MeXIy-
HapoJHbIE OPraHU3alUM PAAYIIHO NPUHUMAIOT
paruduuMpOBaHHE MEKAYHAPOAHBIX COTNIAIICHHUHA
M0 3alIUTe MpaB YeJoBeKa W OT MBITOK T€ CTpa-
HBI, KOTOpBIE HE B CHJIaX BBIIIOJHUTH MPHHSATHIC
IOpUIINYECKUE 00s3aTeNIbCTBa, BBUAY OTCYTCTBUS
Yy HUX CTaOWIHLHOW W HE3aBHCHMOMW OT BHEITHHUX
MapTHEPOB HKOHOMUKU. COMOCTaBISISI H3JI0KEH-
HO€ M HaJM4YHE CaMbIX MUHUMAJBHBIX TO03pe-
HUI B KOPPYIILMH U MPOYUM «CEPHIM MEPOIIPHS-
THUSAMY, HalpaIIuBaeTCs OTHO3HAYHBIN BBIBOJI, UTO
32 OCHOBHOM LIEJIBIO MO PEJIOTOM MEKAYHAPO/-
Horo mpoekra «bOPBBbI TTPOTUB IIbITOK»,
CKPBIBAIOTCS MHBIE 331241 Y HHTEPECHI.
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Jlannas cmamos NOCEAUEHA BANCHOMY ACHEKMY 60PbObl ¢ NbIMKAMU — OECHENLO0BEUHBIM U VHUNCAIOUUM 00-
CMOUHCMB0 0OPAWEHUIO, C6A3AHHOMY C HAYUOHATILHOU NPABOEOL OA30U U ee COOMBEMCMBUEM MENCOYHAPOOHBIM U
e8PONeLCKUM NpagogvlM Cmanoapmam. Aemopvl npednazarom ool U OPUSUHATbHBIL NOOX00 K COOMEEMCmEUo
HAYUOHATLHO20 3AKOHOOAMENbCMEA MENCOYHAPOOHO-NPABOGLIM AKMAM C YEJblO GbISAGLEHUs NPOdLeM 68 OAHHOU
chepe u 603MONCHBIX ONMUMUZAYUOHHBIX pewtenutl. OcHO8HAs npobliema, 6blAGNIeHHAs 8 OAHHOU 00acmu, C6si-
3aHa ¢ obecneyenuem KOHCMUMYYUOHHOCMU MeNCOYHAPOOHO-NPABOGLIX AKNOG, NOONUCAHHBIX U PAMUGUYUpo-
sannvix Pecnybiuxoii Monoosa. Ocnosnoe npeonodicenue, cropmyiuposannoe asmopamil, Kacaemes NPusHanus
3a Koncmumyyuonnvim cyoom Pecnybnuxu Monoosa uckmouumensHou KOMREmeHyuu no nposepke KOHCMUny-
YUOHHOCIU MENCOYHAPOOHBIX 002080P0O8, 0COOEHHO 00 ux pamuurayuu napiamenmom. Takum obpasom, eciu
2080puUmMb KOHKpemHo, mo 3amena Munucmepcemea ocmuyuu Konemumyyuonnslm cyoom npu ocyujecmenieHuu
3A5A6/1€HHbIX NOTHOMOUUU. DMO NO360MUM UIDEHCAMb BO3MONCHO2O 00bABIEHUS MEHCOVHAPOOHBIX 002080P08 He-
KOHCIUMYYUOHHbIMU NoCLe ux pamugpuxayuu. Ilo cymu, smu npobiemvl u peuieHus: ROIHOCIbIO NPUMEHUMbL K
3AKOHOO0AMeENbHOU cucmeme, NOCEAUeHHOl 6opbbe ¢ NbimKamu, 6ECUenO8eUHbIM U YHUICAIOWUM OOCHOUHCTNGO
obpawenuem.

Knrouesvie crnosa: medcoynapoonoe npago, HAYUOHATbHOE 3aKOHOOAMENbCIEO0, MEeNCOVHAPOOHbIE 002080Dbl,
Koncmumyyuonnutil cyo, neimxa, 6ecuenogeyroe u ynudcaiujee oopaujenue.

LUPTA CONTRA TORTURII SI PROBLEMA CONFORMITATII LEGISLATIEI NATIONALE A
REPUBLICII MOLDOVA CU DREPTUL INTERNATIONAL MODERN

Prezentul articol este consacrat unui aspect important al luptei impotriva torturii — tratamentelor inumane
si degradante, legat de baza normativa nationala si corespunderea acesteia standardelor juridice internationale
si europene. Autorii propun o abordare generala si originala a corespunderii legislatiei nationale cu actele juri-
dice internationale in vederea identificarii problemelor din domeniu si a posibilelor solutii de optimizare. Prin-
cipala problema identificata in domeniu tine de asigurarea constitutionalitatii actelor juridice internationale
semnate si ratificate de Republica Moldova. Propunerea de baza formulata de autori se referd la recunoasterea
Curtii Constitutionale a Republicii Moldova competentei exclusive de verificare a constitutionalitatii tratatelor
internationale, mai ales la etapa anterioard ratificarii acestora de catre Parlament. Deci, in concret, substituirea
Ministerului Justitiei cu Curtea Constitutionala in exercitarea atributiei nominalizate. Prin aceasta, s-ar evita
declararea eventuald a tratatelor internationale ca fiind neconstitutionale dupd ratificarea acestora. In esentd,
aceste probleme si solutii sunt perfect valabile si pentru sistemul legislativ consacrat luptei cu fenomenul torturii,
tratamentelor inumane si degradante.

Cuvinte-cheie: drept international, drept national, tratate internationale, Curtea Constitutionald, torturd, tra-
tament inuman si degradant.
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THE FIGHT AGAINST TORTURE AND THE PROBLEM OF THE COMPLIANCE OF THE NATIONAL
LEGISLATION OF THE REPUBLIC OF MOLDOVA WITH MODERN INTERNATIONAL LAW

The article is devoted to an important aspect of the fight against torture — inhuman and degrading treatment,
related to its normative basis and its compliance with international and European legal standards. The authors
propose a general and original approach to the compliance of national legislation with international legal acts in
order to identify problems in the field and possible optimization solutions. The main problem identified in the field is
related to ensuring the constitutionality of international legal acts signed and ratified by the Republic of Moldova.
The basic proposal formulated by the authors refers to the recognition of the Constitutional Court of the Republic
of Moldova of the exclusive competence to verify the constitutionality of international treaties, especially at the
stage prior to their ratification by the Parliament. So, in concrete terms, the substitution of the Ministry of Justice
with the Constitutional Court in the exercise of the nominated attribution. This would avoid the eventual declarati-
on of international treaties as unconstitutional after their ratification. In essence, these problems and solutions are
perfectly valid for the legislative system dedicated to the fight against torture, inhuman and degrading treatment.

Keywords: international law, national legislation, international treaties, Constitutional Court, torture, inhu-
man and degrading treatment.

LALUTTE CONTRE LA TORTURE ET LA QUESTION DE LA CONFORMITE DE LA
LEGISLATION NATIONALE DE LA REPUBLIQUE DE MOLDOVA AVEC LA
LEGISLATION INTERNATIONALE MODERNE

L article est consacré a une question d’actualité dans le domaine du droit constitutionnel — la correspondance
de la législation nationale de la République de Moldava avec le droit international contemporain. Abordant ce
sujet, I'auteur souligne la force juridique des normes internationales par rapport aux normes du droit interne et
analyse, en détail, les particularités et les problemes du mécanisme de conformité du droit national aux normes du
droit international. L’accent est mis sur les mesures visant a garantir la constitutionnalité des traités internationa-
ux en tant que condition fondamentale pour la mise en ruvre des normes du droit international dans notre systeme
Juridique, en identifiant les problemes sur le terrain et en plaidant pour des solutions d’optimisation. Le principal
probleme identifié concerne la participation du Ministére de la Justice au processus de ratification des traités
(conformément a la Loi sur les traités internationaux de la République de Moldova no. 595 du 24.09.1999), dans
le but d’établir leur correspondance avec la Constitution de la République de Moldova, compétence qui est inap-
propriée. De ’avis de [’auteur, seule la Cour Cnstitutionnelle est compétente pour formuler de telles conclusions,
ce qui justifie sa participation au processus de ratification des traités internationaux et [’exclusion du Ministere de
la Justice de celui-ci. La substitution de ces sujets est susceptible d’empécher la déclaration d’inconstitutionnalité
des traités internationaux apres leur ratification.
Mots-clés: droit international, législation nationale, traités internationaux, Cour constitutionnelle, torture,
traitements inhumains et dégradants.
BBenenue ctBe PecriyOnuku MoiijioBa BaKHBIMU SIBIISTFOTCS
BOMPOCHI COOTBETCTBUSI HAIMOHAIBHOTO TIpaBa
PecrryOnmukn MosnioBa COBpEeMEHHOMY MEKTyHa-
pOTHOMY TIPaBY.
OcHOBHBIE TE3UCHI CTATHU

[Mpobrnema mnpUMEHEHHs TBITOK TPOJOIIKACT
octaBarbcsi akTyanbHoi u B XXI Beke. Hecmotps
Ha TO, 4T0 Bceobwas dexnapayus npag uenogexa
(ct. 5), MeswcoyrapooHwlii nakm o epancOanHckux u

nonumuyeckux npasax (ct. 7) u Konsenyus npomue
NBIMOK U OPY2UX HCECTNOKUX, 0ecyelo8eyHbIX Ul
VHUINCAIOWUX OOCHOUHCIBO U008 00paujeHus: U
HAKA3aHus TPeTyCMaTPUBAIOT, YTO HUKTO HE JI0JI-
JKEH IO/IBepraThcsl MbITKAM WM JKECTOKUM, Oec-
YeJIOBEUHBIM WM YHIKAIOIIUM €ro JIOCTOMHCTBO
00pallleHNIO ¥ HaKa3aHUIO, K COKAJICHUIO, TIBITKA
NPOAOIDKAIOT PUMEHATHCS B OONBILIUHCTBE CTPaH
MHpa, B TOM 4nciie U B Pecrryonvike Mosnosa gaxe
IPH TOM, YTO 3alpeT Ha UX HCIOJIb30BaHUE COIEP-
JKUTCS M B HALIMOHAJIBHOM ITPaBe.

B cBs3M ¢ 3ampeToM MBITOK Kak B MEXKTyHa-
POAHOM, TaKk M B HALMOHAILHOM 3aKOHOAATEIIb-
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PaccmarpuBas 31y npoOieMy, OTMETHUM, YTO
HOCJIC TIPOBO3IVIAILICHUS] CBOCH HE3aBUCHMOCTH',
PecnyOnuka MonjoBa Obula TpuU3HAHA MEXKIY-
HAapOJHBIM COOOIIECTBOM, B Pe3yJbTaTe 4ero mo-
Jy4usia IpaBoO YCTaHABIMBAThH JUIIJIOMaTHYECKHE
OTHOINIECHHUA C JPYTHMHU TOCYy/IapCTBAMU M 3aKJIIO-
4aTh MEXIyHapoJHble j0roBophl.” Takum oOpa-

! Hexnapayus o nezasucumocmu Pecnybnuxu Mondo-
6a, 3akoH Ne691-XII ot 27 aBrycra 1991 roma. B: Odu-
nuaneHbli MonuTop PecnyOnuku Mongosa Nell-12 ot
30.12.1991.

2 Hocmanosnenue Koncmumyyuonnozo Cyoda Pecny-
onuxu Monoosa Ne6 om 09.02.1999e. o konmpone koncmu-
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3oM, PecryOnnka MonmoBa crana ydacTHHUIEH
MPaBOBBIX OTHOILCHHH, PErYIUPYyEMbIX HOPMaMH
MEXIyHAPOIHOTO IpaBa, C COOTBETCTBYIOIIUMHU
paBaMH 1 00S3aHHOCTAMH.?

B kxayecTBe MOTHOMPABHOTO CyObEKTa MEXIY-
HapOJHOTO IpaBa, 1yis PecrryOnuku MomnioBa oueHb
BR)XKHBI U aKTyaJlbHBI BOIPOCHI O COOTHOIICHUH/
B3aMMOJICHCTBHH MEXKIYHAPOIHOTO MPaBa co CBO-
UM BHYTPEHHUM TIpaBOM (B3aUMHasi CBSI3b MEXIY
HHMH, B3aMMOBJIMSHHE U B3aWMO3aBHCHUMOCTB).*
OTH BOIIPOCHI UMEIOT MPUHIUITAAIBHOE 3HAYCHUE
C TOYKH 3PEHUsI 3alUThI CyBepeHnuTeTa MOJIOBHI,
MOCTPOEHHS HAIMOHAILHON CHCTEMBI IIpaBa, 0oe-
CIIEYEHHUs TPABOBOM MAEHTUYHOCTH MOJIAOBHI B
YCIIOBUSIX YHHBEpCAIU3allMU MPaBOBBIX CTaHIap-
TOB B 0OJIACTH TIpaB YeNIOBEKa U MPABOBOTIO I'OCY-
napctBa. boiee Toro, akTyanbHOCTh W 3HAYCHHE
JAHHOTO BOIPOCa TOATBEPXKIAIOTCS M TEM, YTO
«OT B3aMMOJICHCTBUS DTHX JIBYX CHCTEM TIpaBa, 3a-
BUCHUT 3P PEKTHBHOCTH 00CHX».>

Coomeemcmeue HAUYUOHATILHO20 3AKOHOOA-
menvcmea mexcoynapoonomy npaey. Paccma-
TpHBasi JAHHBIA BONPOC, H3HAYAIBHO, HATIOMHHUM,
4YTO B COBPEMEHHBIA TIEPHOI 3aKOHOAATEIHCTBO
TOCYJ]apCTBa SIBIISIETCSl BaYKHBIM «IIPOBOJHUKOM
MEXKYHAPOIHO-TIPABOBBIX HOPM BO BHYTPHIOCY-
JIAPCTBEHHBIC OTHOIICHHSD).®

[MoaTBeprkaast JaHHYIO HIet0, 00paTHM BHIMA-
HUE Ha MPaBOBbIe MoNokeHus 3akona Pecnyonu-
ku Monoosa o nopmamugnvlx akmax’, KOTOpbIE

myyuonnocmu Ilocmanoenenus Hapnamenma Nel604-XI111
om 17 mapma 1998 co0a “O pamugpuxayuu Koneenyuu
Medicoynapooro2o corwsa nosvluleHus: Keaiupurkayuu u
noodepoicku  meopuecmsa dcypranucmos”. B: Odunu-
anpHEIT MonuTOp Pecmyomukn MomgoBa Nel9-21/10 ot
25.02.1999 .

3 Sxy6 W. Mexcoynapoonoe npaso u HAyuOHALb-
Hoe npaeo Pecnyonuxu Mondosa: ocnoswbl coomHoule-
HUus u ezaumooeticmsus. B: IHHOBaliiiHI miaAXomu po3-
BUJIKY KOMIIETEHTHICHHX SIKOCTeH (paxiBLiB B YyMOBax
mpodeCifHOTO CTAHOBICHHUS, MaTepialii MiXHAPOIHOT
HAyKOBO-TIpaKTH4YHOT KoH(pepeHniii, 12-13 kBitTHs 2019 (M.
I3main). I3main: A1 HY «OMAy, 2019, c. 268-277

4 OxeroB C.U. Cnosape pyccroco sazvika. V3manue
9-e, ucnp. u non. MockBa: CoBeTckast SHUUKIIONEAHS,
1972, c. 73.

5 Jlykamyk W, Koncmumyyus Poccuu u mexcoyna-
poonoe npaso. B: MOCKOBCKHUH KypHAT MEXTyHAPOTHOTO
mpaBa, 1995, Ne2, c. 32.

¢ Tuynos O.U., Kanmpkuna A.A., Moposos A.H. Bru-
SHUE HOPM MedCOYHapOOHO20 NPABd HA pa3sUmue Hayuo-
HanvHo2o 3axkonodamenvcmea. B: Xypnan poccuiickoro
mpasa, Ne 6, 2010, c. 38 (c. 35-44)

" 3akon Pecnybauku Mondosa o HopmMamueHvix akmax

IpeycMaTprBaioT B CT. 3 4. (3) oAMH M3 OCHO-
BOTIOJIATAIOIINX TPHUHIUIIOB «HMILIEMEHTAITUN
MEXIyHapOJAHOTO IIpaBa, COIJIACHO KOTOPOMY:
«HopMaTuBHBIH aKT JOIDKEH COOTBETCTBOBATH I10-
noxenussMm Koncrurynuu PecnyOonuku ModjioBa,
MEXIYHAPOIHBIX JIOTOBOPOB, OJHOW W3 CTOPOH
KOTOpBIX siBisieTcss PecryOnuka MomoBa, oOrie-
MPU3HAHHBIM TMPUHIMIIAM W HOPMaM MeEXIyHa-
POIHOTO TIpaBa, a TaKKe 3aKOHO/ATeNILCTBY EBpo-
netickoro Coroza).

Hanee, cormacHo cT. 26 4. (2) crmocoObl aHaH-
3a ex ante HOPMATUBHBIX aKTaX «... JIOJDKHBI Oa-
3UPOBAThCSI HA KOHCTHTYIIMOHHBIX ITOJIOKCHUSX,
TTOJIOKECHHUSX HAIMOHAIFHOTO 3aKOHOJATEIhCTBA
U MEXKIyHApOIHBIX JOTOBOPOB, OZHOW W3 CTO-
PpOH KoTOphIX sBisieTcs: PecrryOnmka Monnosa, Ha
npakThke KOHCTUTYNIMOHHOTO Cyla U CyIeOHBIX
WHCTaHIMNA, 1O OOCTOSTENHCTBAM, Ha 3aKOHOIA-
tenscTBe EBponeiickoro Coro3a, a Takke Ha mpa-
BOBOI JOKTPHHE COOTBETCTBYIONICH 00IacTH».

Crarbs 37 4. (2) 3TOTO K€ 3aKOHa yCTaHABIIMBA-
€T, YTO MPaBOBasi IKCIIEPTU3a 00s13aTeNIbHA ISl BCEX
MTPOEKTOB HOPMATHBHBIX aKTOB W TpH3BaHa 00e-
CIICUUTDH: ) COOTBETCTBHE MPOEKTAa HOPMATUBHOTO
aKTa MmoJIoKeHUsIM KOHCTHTY TN, MEKTyHAPOTHBIX
JIOTOBOPOB, YAaCTHIO KOTOPBIX SABIsieTCs PecmyOmika
MomnoBa, HAMOHAIEHOMY 3aKOHOATENILCTRY U 3a-
KoHozarenscTBy EBpomneiickoro Coro3a, mpakTUke
Koncturynmonnoro cyaa u EBponetickoro cyna no
TpaBaM deJoBeka; b) coOmroneHne MeXIyHapomI-
HBIX CTaHJApPTOB B 00JAaCTH MpaB YeloBeKa; (...)».
Bornee Toro, cormacHo cT. 35 4. (1) «AHTHUKOpPPYTI-
[IMOHHAsI DKCTIEPTH3a 00s13aTeNIbHA /TS BCEX TIPOEK-
TOB HOPMATUBHBIX AKTOB, BKJIIOUYAS U MTPOEKTHI, pa3-
paborannble nenyTtaramu | lapmamenTa, u HareneHa
Ha: a) 00eCIeYeHNE COOTBETCTBUS TIOJIOKSHUH TIPO-
€KTa HAI[MOHAJILHBIM M MEKIYHAPOIHBIM aHTHKOP-
PYIIIIMOHHBIM CTaHaapTam; (...)».

BaxHoli B JaHHOM KOHTEKCTE IpPENCTaBiIsET-
cs U cT. 54, B KOTOPOH peycMaTpuBaeTcs, YTo B
TekcTe HopMaTtuBHOTO akrta: «(1) (...) ¢) ucnomnb-
3yeMast TepMHUHOJIOTHS YIIOTPEOISETCS B TAKOM JKe
3HAYCHUU U B TAKOH ke (hopMe, KaK U B IPYTHX HOP-
MaTMBHBIX aKTaX, 3aKOHO/ATeNIbcTBE EBpomneiicko-
ro Coro3a u Apyrux MeKIYHApOIHBIX IOTOBOPAXx,
4acThIO KOTOPBIX siBiisieTcst PecyOnuka Modiosa,
C CcOoOIoNIeHNeM TOJIOKEHNH HACTOAIIETO 3aKOHA;
(...). (...) (4) B ciyuae, xorna TpeOyercsi HCHIONb-
30BaHHE MMOHATUN WU TEPMHUHOB, 3aKPESTTHUBIITIMCS
B MEIYHApPOIHBIX JOTOBOpaX, OJHON M3 CTOPOH

Nel100 ot 22.12.2017. B: O¢unmansusiii Morutop Pecy-
onkr Monosa Ne7-17 ot 12.01.2018.
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[IPOTUBOAEVICTBUE MbITKAM U [TPOB/IEMA COOTBETCTBMA HALIMOHA/ILHOTO 3AKOHOAATE/ILCTBA PECIYE/INKY MOJ/ILO0BA COBPEMEHHOMY MEYHAPOLHOMY M1PABY

KOTOPBIX siBJsieTcst PecyOnuka Moiosa, 1u6o B
3akoHonaTenscTBe EBpornetickoro Corosa, B mpo-
exTe 00eCTIeYnBaeTC UX COOTBETCTBUE MOHITUSIM
WJIH, COOTBETCTBEHHO, TEPMHUHAM, 3aKPETIMBIITNM-
csl B HAIMOHAJHFHOM 3aKoHOAaTenbcTBe. Ecnm He-
00XOZIIMO 3aMMCTBOBAaHHE HOBBIX TEPMHUHOB WIIN
CJIOBOCOYETAHUH U3 APYTUX A3BIKOB, YKa3bIBAETCS
TaKXKe UX IKBUBAJICHT Ha PYMBIHCKOM SI3BIKE.)
Yro xe KacaeTcs BOIpoca, Kakas IyOnmuuHas
Bi1acTh B PecnyOnuke ModioBa HajieneHa mpaBoM
OTIpENIeNsiTh HECOOTBETCTBHE KAaKOTO-IMOO 3aKOHA
PecnyOnuku Mos11oBa MoJI0KEHUSIM MK TyHApOI-
HBIX JIOTOBOPOB U NakToB, Koncturynumonusiit Cyn
Mon0BEl OTMEYAET, YTO «OPraHbl, YIIOJTHOMOYEH-
HBIC BECTH TEPETOBOPHI, 3aKII0YaTh MEKITyHAPOA-
HBIE JIOTOBOPHI, YCTAaHABIUBAIOT HA TPEIBAPUTEITh-
HOM JTarle OATOTOBKH COOTBETCTBHE BHYTPEHHUX
3aKOHOB MEXIyHapOIHOMY IOTOBOpY. 3aKOHOIA-
TeIlb, B CBOIO OYEPe/ib, 00S13aH TAKKE TPOBEPHUTH CO-
OTBETCTBHUE MOJIOKEHNUH MPOEKTOB 3aKOHOB HOpPMaM
MEKyHapOJHBIX I0OTOBOpPOB. B ciydae HecooTBeT-
CTBHSI BHYTPEHHETO 3aKOHOAATENhCTBA MEXK/yHa-
POIHBIM HOPMaM, OHO MOUICHKHUT TEPECMOTPY».
Bornee Toro, 3akon o mexncoynapoouvix 002060-
pax Pecnybnuxu Mondosa mpemnycMaTpuBaeT B CT.
21 4. (1):° «TONKOBaHME MEKIYHAPOIHBIX JIOTOBO-
POB JIOIDKHO OCYIIECTBIIATBCS B COOTBETCTBHUHU C
HOpPMaMH W TIPUHIMIIAMA MEXKIyHApPOIHOTO TpaBa
TaKUM 00pa3oM, YTOOBI HCKITFOUUTH BEPOSITHBIC pa3-
HOIJIACHSI MEXKAY IMOJIOKEHUAMH 3aKOHO/IATENbCTBA
PecrryOnmku MomnioBa 1 MOJIOKEHHUSIME JIOTOBOPAY.
Ha ocHoBe BbIIIIECKAa3aHHOTO, MOYKHO YTBEPIXK-
JlaTh, YTO B HACTOSILEE BPEMs BCE OTPAacId MOJ-
JTABCKOTO 3aKOHOJIATEIhCTBA B TOM MM HHOW Mepe
TTOJIBEPIKEHBI BIMSTHATO MEYKTYHAPOIHO-TTPABOBBIX
HopM. WHbiMu ciioBamu, B PecryOinke Moigosa
obecrieueHHO YPEKTUBHOE U TECHOE B3aUMO/ICH -
CTBHE M B3aMMOOOYCIOBIEHHOCTh HALIMOHAIBHO-
IO 3aKOHOZATEIbCTBA C MEXKIYHAPOIHBIM IPABOM.
Tem BpemMeHeM, €CiH 3/IeCh BCE SICHO, TO BOIIPOC
0 COOTHOIIIEHHH HOPM MEKIYHAPOIHOr0 mpaBa
¢ Koncrurynmeii Pecnydnuxku MosagoBa npen-
crapinsiercss Ooliee CIIOKHBIM, BBHIYy TOTO, YTO
MIpeaIoiaracT ONpeaeseHue IOPUINYECKOl cuie

8 Ilocmanoenenue Koncmumyyuonnoi Ilanamol Pe-
cnyonuxu Mondosa o monkosanuu HeKOMopvIX NOa0HCe-
Hutl cmamvu 4 Konemumyyuu Pecnyonuxu Mondosa, Ne55
or 14.10.1999. B: O¢unnaneusiii Monurop Pecrny6nuku
Momnmosa Nel18-119/64 ot 28.10.1999.

 3akon o mexncoynapoonvix docosopax Pecnyonuxu
Monoosa Ne595 om 24.09.1999. B: Oguyuanvusii Monu-
mop Pecnybnuxu Mondosa Ne24-26 om 02.03.2000.
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MEXYHAPOJIHBIX HOPM 110 OTHOILIEHHIO K KOHCTH-
TYIIHOHHBIM HOpPMaM.

HOpuouueckaa cuna mexcoyHapooOHvIX HOPM
HO OMHOUWLEHUIO K HOPMAM HYympeHHe20 npaesa. B
LEJIOM, CIIETyeT OMUEPKHYTh, UTO JUISl OLICHKH B3a-
HUMOCBSI3U MEXIYHAPOJHOTO TIpaBa C HaIMOHAJb-
HbIM TIpaBoM PecryOnuku MoniioBbl BaXKHO y4H-
TBIBaTh anpuopu 0coObli cratyc Koncmumyyuu Kak
OCHOBHOI1 3aKOH JTF000TO TocyapcTsa'’, HeCMOTpsI
Ha TO, YTO MEX/TyHapOJHOE MPaBo He NMpeayCcMaTpH-
BAaeT HMYETO B IaHHOM cMbiciie.!! COOTBETCTBEHHO,
cT. 7 Koncmumyyuu ycTaHaBnuBaeT, uTo: «KoHcTH-
Tyus Pecriyonukn MonioBa sIBIsSIETCSL €€ BBICILIM
3aKoHOM. HU OZIMH 3aKOH MJIM MHOM MPaBOBOM axT,
MPOTHBOpEYAIUE MOJoKeHHAM KoHcTHTyIMu, He
HUMEIOT IOPUANYECKONW CHIbI». AHAIOTMYHAsT HOP-
Ma coniepkutcst 1 B ¢T. 9 4. (1) 3axona Pecnyonuxu
Monoosa o Hopmamuenvix axmax KOTopas mpey-
cmarpusaeT: «(1) Koncrutynust Pecriybnuku Moi-
JI0Ba — BBICILIMI 3aKOH rocyiapcTsa 1 odectsa. Hu
OJIH HOPMaTUBHBIH aKT, POTHBOPEUAIIUI €€ TI0JIO-
KEHHsIM, HE MMEET IOpHANYECKO cuiby. [Ipume-
HEHHUE JAHHBIX HOPM B OCHOBHOM O0ECIICUMBACTCS
MONOKEHUIMH CT. 3 4. (3), cT. 26 4. (2),c. 354. (1) m
cT. 37 4. (2) Toro ke 3aKkoHa (copepKaHue KOTOPHIX
OBLJIO MPE/ICTABIICHO BBIIIIE).

['oBOp# 0 MONOKEHNH, KOTOPOE 3aHUMAIOT MEX-
JTyHapOIHbIC OTOBOPHI B HEPApXHUYECCKOM CUCTe-
M€ MCTOYHHUKOB BHYTPHUTOCYJapCTBEHHOTO MpaBa,
MOAYEPKHEM, YTO OOBIYHO OHO 3aBHCUT OT YPOBHS
MPUHATHS PEILICHNS O COTJIACHH Ha MX 00s3aTenb-
HOCTh (OPTaHMUYECKUI 3aKOH WIJIM MTOCTAHOBJICHUE
[IpaButenncTBa). [lo qaHHOMY BOMIpOCY, UCCICAO-
BaTeJIM YTBEPIKIAIOT, UTO CTaTyC MEXITyHapOIHO-
ro JIoroBopa 0O COOTBETCTBYET CTATYCy aKTa,
MOCPEACTBOM KOTOPOTO OH MHKOPHOPHPYETCS BO
BHYTPHTOCY/IaPCTBEHHOE TPaBo, OO0 MEXKayHa-
POAHOMY JIOTOBOPY MPHIACTCS IPUOPUTET B MPH-
MEHEHUH TIepe]] aKTaMH, PaBHBIMH 10 FOpUANYE-
CKOH CHJIE C aKTOM, TIOCPEICTBOM KOTOPOTO JI0TO-
BOp MHKOPIIOPHPOBAH BO BHYTPUTOCYAAPCTBEHHOE
MPaBo, U BCEMH HIDKESCTOSIIMMHU aKTaMu.'?

10 Suceveanu N. L’articulation du droit constitution-
nel versus [internationalisation de la protection des
droits de l'individu. In: Revista Moldoveneasca de Drept
International si Relatii Internationale, 2009, Nr. 4(13), c.
31 (c. 27-35).

1 Serbenco E. Drept international public. Vol. 1.
Chisinau: S.n., 2014, c. 110 (328 c.); Burian Al., Balan
0., Serbenco E. Drept international public. Ed. a 1l-a.
Chisinau: CEP USM, 2005, c. 112 (608 c.)

2 Ocmunann B.U. Meoscoynapoonvie docosopvl  u
uepapxusi UCMOYHUKO GHYMPULOCYOAPCMEEHHO20 NPABd.
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Ha ocnoe Toro, yro Koncrurymuu MomnmoBst
MPU3HACTCS BBICIIAS IOPUIUYECKAsl CHJIA, HOPMBI
MEKITYHAPOJHBIX JIOTOBOPOB, 3aKIIOYeHHBIX Moi-
JIOBOH, HE JTOJDKHBI MPOTHBOPEYHTh KOHCTUTYIIMI
rOCyapcTBa B TaKOH XKe Mepe, UTO H HOPMbI HallH-
OHAJILHOTO 3aKOHOAATENbCTBA. [IpyrumMu clioBamy,
KOHCTUTYIIMOHHBIE HOPMBI HMEIOT TIPEUMYIIIECTBO
HaJl MEXIyHapOJHBIMH HOPMaMmH, T.e. OONaJaroT
IOPUAMYECKAM BEPXOBEHCTBOM I10 OTHOILICHUIO K
nocineanuM. CiieoBaTenbHO, B HEpapXuy BHY TPEH-
HUX HOPMaTUBHBIX aKTOB HOPMBI MEKTyHAPOIHOTO
MpaBa CTOST BBIIIE, YeM 3aKOHBI, HO B TOXE BPeMsI
HIDKE, YeM KOHCTUTYLUOHHBIC HOPMBL. '

B cBsizu ¢ 9THM, BaXXHBIM TIPEICTABISETCS
MEXaHM3M O0eCHeYeHns: KOHCTHTYIMOHHOCTH
MEXKYHAPOJHBIX JOTOBOPOB KaK CYyIECTBEHHBIN
AIIEMEHT COOTHOMICHUSI MEXKIyHAPOIHOTO MpaBa ¢
BHYTPEHHUM IpaBoM PecmyOnnku Mososa.

Oobecneuenue KOHCIMUMYUUOHHOCHU MEHCOY-
HAPOOHBIX 002060p06. HamoMyHaeM, 4TO MEXIY-
HApOJIHBIN JIOTOBOP, TPEK/IE YeM BCTYIHUTH B CHITY
1u1s MOJIOBBI, B TIOJABIISIFOLIIEM OOJTBITHCTBE CITy-
YaeB MPOXOAUT TMPOLEAYPY paTU(UKAIMU, B X0
KOTOpOW OH, B TOM YHCIIC, OLIEHUBACTCS C TOUKH
3pEeHUsI KOHCTUTYIIHOHHOCTH €r0 TIOJIOKEHHH.

B cBsi3u ¢ aTHM, 3aKOHOATEIBCTBO PecyOmnu-
K1 MoJjioBa npeycMaTpuBaeT:

- B TIpOLIECCE MHUIMUPOBAHUS TIEPETOBOPOB 110
3aKITIOUCHHI0 MEXTyHapOIHOIO JIOroBOpa 00s13a-
TEJBHO «3aKiltoueHre MHUHUCTEpPCTBA FOCTUIIMN O
COOTBETCTBHH MPOEKTA MEXKTyHAPOIHOTO JOTOBO-
pa nonoxxenusim Koncturynuu PecrryOnuku Moi-
JI0BA M HAIIMOHAIBHOMY 3aKOHOJATENLCTBY» (CT. 7
4. (2) u (3) 3akona medxncoyHapooHvlXx 002080paAX
Pecnybnuxu Monoosa);"

- «MEXJIyHapOIHBII I0TOBOP, OJTHOM U3 CTOPOH
KoToporo sieisiercst Pecrryonika MomnoBa, cunta-
eTCsl KOHCTUTYIIMOHHBIM JI0 T€X IOp, TOKa ero He-
KOHCTUTYLIMOHHOCTh HE Oy/IeT 0Ka3aHa B Ipoliec-
ce KOHCTHTYIIHOHHOTO CYIOIPOM3BOICTBA C 00e-
CIICUCHHEM BCEX IPEAYCMOTPEHHBIX HACTOSIINM
KOZIEKCOM TapaHTHit» (cT. 7 Kodexca koHcmumyyu-
onnotl opucouxyuu Pecnybruxu Monoosa);"

B: XKypnan poccuiickoro mpasa, Nell, 2012, c. 102 (c.
102-113).

3 Serbenco E. Drept international public. Vol. 1.
Chisinau: S.n., 2014, c. 284 (328 c.)

4 3akon o medcoynapoouwvix docosopax Pecnyonuxu
Monoosa Ne595 ot 24.09.1999. B: Odunnansublii
Mouutop Pecrnybnuku Momnnosa Ne24-26 ot 02.03.2000.

15 Kooexe konemumyyuonnou opucouxyuu, Ne502 ot
16.06.1995. B: Odummansueiit Mouutop PecnyOmiuku
Monposa Ne53-54 ot 28.09.1995.

- TpU OCYIIECTBICHHHM KOHCTHTYLMOHHON
ropucaukind  «KOHCTHTYIIMOHHBIN CyI: a) ocCy-
LIECTBIISIET 10 3apOCy KOHTPOJIb KOHCTUTYLIHOH-
HOCTH (...), MEXXIYHAPOIHBIX TOTOBOPOB, OIHOW
13 CTOPOH KOTOPBIX siBIsieTcst PecmyOnmuka Mod-
moBa (...)» (ct. 135 u. (1) Koncmumyyuu Pecny-
onuxu Monoosa v ct1. 4 4. (1) Kodexca koncmumy-
yuonHotl ropucoukyuu Pecnyonuxu Monoosa);,

- «KoHCTUTYIMOHHBIN Cy/1, OJYyYUB 3alpOC B
COOTBETCTBUU C 3aKOHOAATENILCTBOM, OCYIIECT-
BJISIET KOHTPOJIb KOHCTUTYLIHOHHOCTH MOJIOKEHUN
MEXIYHapOJHbIX IOrOBOPOB, OTHOM M3 CTOPOH
KOTOpBIX siBisieTcss PecrnyOnuka MonmoBa, win
WX OTHEIBHBIX MONOKeHH» (CT. 22 4. (1) 3axona
MedAHCOYHAapoOHslx 0o2o8opax Pecnyonuxu Monoo-
6a).

B pesynbrare aHanmmza 3THX NPaBOBBIX HOPM,
KOHCTaTUPYEM YTO, OIPEHCICHUE KOHCIMUMYYU-
OHHOCMU NPOEKMA MeHCOYHAPOOHO20 002080pa
BXOIUT B KOMIIETEHIIMIO MUHHUCTEPCTBA FOCTULINN
(KOTOpBIiT 00513aH TIPEICTABUTD 3aKIFOYEHHE O CO-
OTBETCTBUH JJAaHHOTO IPOEKTa mosoxkeHusim Kon-
crutynuu Pecriyonmuku Momosa)'s, a paccmorpe-
HUE COOMBEmMcmaus MeiCOYHaApPOOHbIX 002080P08,
00HOU U3 CIOPOH KOMOpbIx Aeasiemcs Pecnyonuka
Monoosa, Koncmumyyuu Pecnybnuxku Mondosa —
HCKIIIOUMTEINIbHAs peporatnBa KoncTurynnonHo-
ro Cyna.

ToBopss 0 poaum MuHHCTEpCTBA IOCTHLIMMU B
JaHHOM IIpolLecce, IOJUYEPKUBAEM, YTO COINIACHO
37 myukra [lonoorcenus o mexanusme 3axKar0oueHus.,
NPUMEHEHUs. U NPeKpaweHus MelcOVHaApPOOHbIX
002060p08:'" «MUHHCTEPCTBO FOCTULMHU MTPE/ICTa-
BUT 3aKJIIOYEHHE O COOTBETCTBHM NPOEKTA MEX-
JOYHapOIHOIO A0roBopa nojoxeHusM KoHctury-
nnu PecnyOnukn MonioBa u HallmoHaIbHOMY 3a-
KOHOJATENbCTBY. ECM MeXayHapoIHbII AOTOBOP
COICP)KUT HOJNOKEHUsI, NpoTuBopevanirne Kon-
ctutyruu PecryOnmuku MongoBa ¥ HallMOHAb-
HOMY 3aKOHOJATEIbCTBY, MHMHUCTEPCTBO IOCTH-
WU [PEUIOKUT HU3MEHEHHE IPOEKTa JI0roBOpa
WINM MPEeKpalleHue NPOLEeAypbl MHULUHPOBAHUS

1 [locmanosnenue Ilpasumervcmea  Pecnyonuxu

Monoosa 06 ymeepocoenuu  Ilonodxcenus 0
Mexanusme 3aKIIOYeHUs, pPeamu3ayuu U NpeKpauyeHusl
MeAHcOYHapoouvix 002060pos Nedd2 or 17.07.2015. B:
Odunmaneueiii Monutop Pecnyomuku Mongosa Nel90-
196 ot 24.07.2015.

7" Hocmanosnenue Ipasumervemea  Pecnybonuxu
Monooea 06 ymeepocoenuu Tlonodcenus o mexanusme 3a-
KAIOUeHUsl, Peanu3ayuul u npeKpaujenus MexicoyHapoOHbiX
002060po6 Ned44?2 ot 17.07.2015. B: Odunmansueiii Mo-
Hutop Pecryonuku Monmosa Ne190-196 ot 24.07.2015.
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[IPOTUBOAEVICTBUE MbITKAM U [TPOB/IEMA COOTBETCTBMA HALIMOHA/ILHOTO 3AKOHOAATE/ILCTBA PECIYE/INKY MOJ/ILO0BA COBPEMEHHOMY MEYHAPOLHOMY M1PABY

MIEPEroBOPOB, WM ONPEiesIeHHe OTOBOPOK, JAOITY-
CTUMBIX MHOTOCTOPOHHHM JIOTOBOPOM, WJIN MHH-
UUPOBAaHUE Pa3pabOTKH MPOESKTOB HOPMATUBHBIX
aKTOB JIJI1 BHECEHUSI N3MEHEHUH B 3aKOHOAATEb-
HBIC/HOPMATHBHBIE aKThI, WJIM HHULUHUPOBAHUE
npoueayp no nepecmorpy Koncrurymuu, B cooT-
BETCTBUU C 3aKOHO/IaTEIbCTBOM).

ITo HameMy MHeHMIO, IIpepocTaBieHue Mu-
HUCTEPCTBY IOCTHULIMU TMOJHOMOYMM, CBSI3aHHBIX
C OIIPEIEJIEHUEM KOHCIUMYYUOHHOCIU NPOEKma
MeNCOYHAPOOHO20 002080pAd HE COOTBETCTBYET
€ro IIPaBOBOMY CTaTyCy, IPUHUMas BO BHUMaHUe
TOT (haKT, YTO €AMHCTBEHHBIM OPraHOM KOHCTH-
TYIHOHHOH Iopucaukuuu B PecryOnuke Moi-
nosa sipnsercs: Konctutynuonnsiii Cyn. Bompoc
MpUHUMAET Jpyroe 3HaueHue B CUTYyalllH, Korna
paruUIUpPOBaHHBIN MEKAYHAPOIHBIA JOTOBOP
(KOTOpBIH, M3HAYANBHO, OmpeneneH MuHucTep-
CTBOM KaK COOTBEeTCTByomui KoHcTUTyIHM)
MOJIBEpraeTcsi KOHCTUTYHMOHHOMY KOHTPOJIIO, B
X0J1e KOTOPOTO YCTAHABIUBAETCS €r0 HECOOTBET-
ctBue Koncrurynuu. HecmoTps Ha To, 4TO Takue
CUTyallUd B TPAKTHKE HE 3aperHCTPUPOBAIUCH
noKa 4To'®, Hay4HbI U IPAKTHYSCKUI HHTEpPEC K
JTAaHHOMY BOTIPOCY, HECOMHEHHO, OCTaeTCH.

Oco0oe BHUMaHHE, B JAHHOM KOHTEKCTE, Cle-
nyeT obpatuth Ha TO, yTo B 2002 1., KoHCTHTY-
nuoHHbl Cyn PecnyOnuku MonoBa mnomuep-
KHYJI, YTO «E€T0 MOJHOMOYHE MO OCYIIECTBICHUIO
KOHTPOJISI KOHCTUTYLIHOHHOCTH MEXKIyHapOIHBIX
JIOTOBOPOB, OJTHOM W3 CTOPOH KOTOPBIX SIBIISETCA
PecryOnuka MomnoBa, 3akperieHHoe B ¢T. 135 4.
(1) n. a) Koncmumyyuu, 1omxHO OBITH paccMo-
TPEHO uepe3 MPU3My APYTUX KOHCTUTYLHMOHHBIX
IIOJIOKEHUM U BO B3aUMOJEUCTBUU C HALlMOHAJb-
HBIMHM U MEXIyHAPOJHBIMH HOPMaMH B JaHHOU
o0yacTH, TaKk KaK BbIIICHa3BaHHAS KOHCTHTY-
[IMOHHAs HOpMa, HOCSAIIass OOLIUil Xapakrep, HE
KOHKPETHU3HPYET, KaKHe JOTOBOPHI MOBEPraloTCs
KOHTPOJIIO KOHCTUTYIITHOHHOCTH, ¥ Ha KaKOM 3Ta-
me: 10 WIK MOCje BCTYIUICHHs uX B cuity».'? Tem

8 Revenco B., Osmochescu E., Rusu Iu. Dreptul
Uniunii Europene. Seria Ghiduri. Chisindu: Institutul
National al Justitiei (,,Nova-Prim” SRL), 2010, c. 158
(390 c.)

¥ Pewenue Koncmumyyuonnoeo Cyda Pecnyonuxu
Mondosa o npekpawerHuu npouso0cmea no 0eny 0 KoH-
mpone KOHCIMUMYYUOHHOCU HEKOMOPbIX NON0JCEHUI
Jozoeopa medxncoy Pecnybnuxoii Mondosa u Ykpaunoi o
eocyoapemeennol epanuye u JJonoIHUmenbHo2o npomo-
Kona k [loeoeopy, noonucannvix 6 Kuese 18 aseycma 1999
200a, Ne5 ot 24.09.2002. B: Odunmansusiii Monurtop Pe-
cnyomuku Monmoa Ne137-138/25 ot 10.10.2002.

Ne 2, 2020

HE MeHee, TpH TonkoBanuu CT. 4 4. (1) Koncmu-
myyuu Mondoswsi, B 1999 1., KoHcTUTYIMOHHBIT
Cyn yCTaHOBWJI, YTO IMOJ CHUHTarMoul «apyrue
JIOTOBOPBI, OJHOW M3 CTOPOH KOTOPBIX SIBISETCS
PecryOnvika MomnoBa», B COOTBETCTBUHU C II0-
JIO)KEHUIMU Benckoii Konsenyuu o npase meoic-
OYHAPOOHbIX 002060p06 OT 23 Mas 1969 roma?,
ClIeyeT MOHUMATh MEXTyHApPOJIHBIC JTOTOBOPHI,
parudunupoBanable  Pecrmybmmkoit  Momnosa,
BKIJTIOYAsi MEXIYHAPOIHBIE JIOTOBOPHI, K KOTOPBHIM
npucoeanHmIach PecryOirka MomnioBa, cTaBiime
s Hee o0si3aTenbHbIMU.?! OTCIOa CIIeIyeT, 4To
KoncTutynmonssliit cyn cam ompenenun chepy
CBOEH KOMIIETEHIINH — OTIpeJieIeHUe KOHCTUTYIIN-
OHHOCTH MEXIyHAPOJIHBIX JOTOBOPOB, CTABIIHE
st PecriyOnuku MosjioBa 00sI3aTelIbHBIMH, T.C.
nocne ux parupukanuu. B cymHocTH, 00 3TOM
TOBOPHUT U TOT (haKT, 9TO B OCHOBHOM, KoHCTHTY-
nuonHbl Cyn MosioBbl He 00J1a/1aeT TTOJTHOMO-
YUSMHU 110 OCYIICCTBIICHUIO KOHCTUTYIIHOHHOTO
KOHTPOJIS «a priori» (10 BCTYIUICHHS B CHITy HOP-
MATHBHBIX aKTOB).%

Ocobennoe 3Hauenue mnpencrasusger u llo-
cranoBienue Ne24 ot 09.10.2014 r., B KoTOpOM
Koncturynumonnsiit Cyn yka3zaj, 4To, «II0 CMBIC-
ay ct. 135 4. (1) n. a) Korcmumyyuu, KOHCTUTY-
MOHHBIA KOHTPOJIb MEKIYHAPOIHOTO JIOTOBOPA
MOJYKET OCYIIECTBIATHCS B IMEPHOJ C MOMEHTa
BeIpakeHus PeciyOonnkoit MosioBa coriiacust Ha
0053aTeTFHOCTH JIJISl HE€ MEXKIYHapPOTHOTO JIOTO-
BOpa M JI0 MOMEHTA BCTYIUICHUS IOTOBOPA B CHITY,
MIPY BBITIOJIHEHUU TIPOIEAYP, MPEAYCMOTPEHHBIX
3akoHOM». COOTBETCTBEHHO, «CyOBEKTHI, Haje-
JIEHHBIE TpaBoM oOpameHust B KoHCTUTYIIMOH-
HBIM Cyl, MOTYT 3alpaiiuBaTh OCYIICCTBICHUC
KOHCTHTYITMOHHOTO KOHTPOJIA MEXTyHApOIHBIX
JIOTOBOPOB B TICPUOJ C MOMEHTA BBIPKEHUS
PecryOnukoit MonoBa corsiacust Ha 00s3aTenb-

20 Benckas KOHGEHYUsL 0 NPA6e MeNCOYHAPOOHBIX O0-
2060poe ot 23 Mas 1969 rona, patudumpoanHoi Pecry-
omukoit Monnosa [Tocranosnenuem ITapnamenTa Nell35-
XII ot 4 aBrycra 1992.

21 [Tocmanosnenue Koncmumyyuonnoii Ianamel Pe-
cnyonuku Monoosa o monkosaHuu HeKOmMopwlX NO0lce-
Hutl cmamou 4 Konemumyyuu Pecnyonuku Monooga Ne55
or 14.10.1999. B: Mounutopyn Oduumnan PecnyOmuku
Moinosa Nel18-119/64 ot 28.10.1999.

22 Railean P. Mecanismul jurisdictional de asigurare
a legalitatii in statul de drept: Monografie/ Academia
de Stiinte a Moldovei, Institutul de Cercetari Juridice si
Politice. Chisinau: S.n., 2015 (I.S. ,,Tipografia Centrala”),
p- 509-510 (608 p.)
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HOCTB Ul HEe MEXyHapOIHOIO JJOrOBOpa U 10
MOMEHTa BCTYIUICHHS JOTOBOPa B CHITY».>

C Haleil TOUYKHU 3pEHUs, 3TU YTOUHEHUS MpaK-
THYECKU HE MEHSAIOT Hu4eM cuTyanuto. Kak Bua-
HO, IVIaBHBbIE BPEMEHHbIC OPUEHTUPBI — 3TO «BBI-
pakeHHE corllacs Ha 0Os3aTebHOCTEY) U «BCTY-
meHue gorosopa B cuiy». CornacHo cT. 2 3a-
KOHA 0 MeHCOYHApOoOHbIX docosopax Pecnybnuxu
Monoosa: «noonucanue 002060pa TIpenIonaraet
aKT yCTAHOBJICHUS Ay TEHTUYHOCTH TEKCTa MEXKIY-
HapOJHOTO J0r0BOPA, OCYIIECTBICHHBII YIIOJIHO-
MOYEHHBIMH JIUIIAMH TOCYIapcTBa, MO0 CIocod
BEIpaXeHHs cormacusi PecryOnmmku MommoBa Ha
00s13aTeJIBHOCTD IJIs1 Hee IOTOBOpay; a «pamugu-
Kayus, npuHamue, ymeepicoeHue, npucoeourenue
3TO aKT, OCYLIECTBISIEMBIH, B 3aBHCUMOCTH OT
cinyyas, [lapnamentom mnu IlpaBurensctBom Pe-
cnyonmukn MonmoBa, moCcpeacTBoM Kotoporo Pe-
cryonrka MomnjoBa BbIpakaeT CBOE cOIllacHe Ha
00s13aTeJIBHOCTD JUIsl Hee MEKAYHapOAHOIO J0ro-
Bopa». CrenoBaTesbHO, «BBIPAXKEHUE COITIACHS Ha
00513aTeJIBHOCTEY) BO3MOXHO ITyTEM HOONUCAHUS
MEXIYHapOJHOIO JIOTOBOpa, €ro pamugurayul,
NPUHAMUU, YMEEPAUCOeHUU UIH NPUCOCOUHEHUU K
MEXIYHapOJHOMY JIOTOBOPY.

Oco0oe 3HaueHWe TPEeACTaBIsSeT W CT. 12 4.
(1) BBIIIEHa3BAaHHOTO 3aKOHA, COIYIACHO KOTOPOM:
«Patudukanust, npuHATHE, YTBEpXKICHHE WIU
[PUCOEIVHEHHE K MEXIYHapOAHOMY IIOTOBOPY
ocymectBisitorcs:  [lapmamenrom  PecnyOnmukum
MosioBa MOCPEACTBOM NPHUHATHS OPraHUYECKO-
IO 3aKOHa». JTO 3HAYUT, YTO BCE IEPEUNCICHHBIC
CHIOCOOBI BBIpKEHUS comacus (KpoMme TMOouca-
HUS) MMEIOT OIMHAKOBYIO IOPUAMYECKYIO CHITY.
Jns ompeneneHnd MX 3HAYMMOCTH, HAIIOMHHM,
4TO0 pamuguxayus (nar. ratificatio, ot nat. ratus
— pelIeHHBIH, YTBEPKIEHHBIN U facere — NENaTh)
— 3TO IpoILecC NMPUIAHUI MEXIYHapOIHOMY J0-
TOBOPY IOPHUIMYECKOM CHJIBI Ha HALMOHAJIBHOM
YPOBHE MOCPEICTBOM HPUHITHS 3aKOHOAATEIIb-
HOTO PaTU(QULUPOBAHHOIO aKTa, B KOTOPOM «IO-
CyIapCTBO BBIP@KACT B MEXAYHAPOAHOM ILIa-
HE CBOE COIVIACHE HAa O00s3aTeIbHOCTh AJISI HEro

B [locmanogienue 0 KOHMPORLE KOHCMUMYYUOHHO-
cmu Coenawenus 00 accoyuayuu medcoy Pecnybauxot
Monoosa, ¢ oonou cmoponwl, u Eeponetickum Corwosom u
Esponetickum coobujecmeom no amomHoul sHepeuu u ux
20Cy0apcmeamu-yieHamu, ¢ Opyeoll Cmopomvl, u 3aKoHa
Nel12 om 2 urons 2014 200a o pamugpuxayuu Coenawenus
06 accoyuayuu (Coerawenue 06 accoyuayuu mexcoy PM
u EC) (O6paiueHue Ne 44a/2014), Ne24 ot 09.10.2014. B:
O¢unmanbupiii Monutop Pecny6nuku Monmgosa Ne333-
338 o1 07.11.2014.

JOTOBOpa».>* BaKHBIM TIPEACTABISAETCA TO, YTO
aKTOM O paTH(UKaUH BBICIINA 3aKOHOIATENb-
HBI OpraH rocynapcTBa, BO-TIEPBBIX, OJ0OpSET
JENCTBUS TOCYNapCTBEHHBIX OPTraHOB IO 3aKIIIO-
YEHHUIO MEXIyHapOJHOIO JIOTOBOPA; BO-BTOPBIX,
OT UMEHHU TOCYJapcTBa OQHIMAIBHO TOJITBEPIK-
JaeT 00s3aTelbHOCTh TMOAIMCAHHOTO MEXKIyHa-
POJTHOTO JIOTOBOPA; B-TPETHUX, MIPHUJIAET TOTOBOPY
CHJIy 3aKOHa, ITOCJI€ YeTO OH CTAHOBUTCS YaCTHIO
HAI[MOHAIBHOTO 3aKOHOJATEIhCTBA, HCIIOJHEHHE
KOTOpPOTO O0ecreunBaeTcss MPUHYIUTENBHON CH-
JIO¥ rocymapceTBa.?

BrlmeckazanHoe MOATBEP)KIAeT HAIl BBIBOJ
0 TOM, 4TO KOHCTUTYITMOHHBIN CyJl YIOJTHOMOYEH
OTIPENENNTh KOHCTHUTYIIHOHHOCTH MEXTyHapO-
HBIX JIOTOBOPOB, cTaBiIue ais Pecryonuku Mos-
JI0Ba 0053aTeIbHBIMH, T.€. TIOCJIE UX PaTH(PHUKAIIUH,
MOCJIe TOTO KaK OHU MOCPECTBOM 3aKOHOJATeNb-
HOTO aKTa O paTU(PHUKALWU U JIPYTUX HEOOXOmH-
MBIX 3aKOHOJIATE€IILHBIX AKTOB CTAHOBSATCS YaCTHIO
HAI[MOHAIBHOTO 3aKOHOAATENIbCTRA.

Uro kacaeTcst BTOpOro BpeMEHHOT0 OpUEHTHPA,
ykazanHoro Koncrtutyumonusim Cymnom — «BCTy-
TUIEHHE JI0TOBOPa B CUITY», TO OIPEEIIEHUE 3TOTO
sBJIsieTcsl OoJiee CIOKHBIM. B Teopum mexmayHa-
POJHOTO TIpaBa HET €ANHOTO MHEHUS 0 TaHHOMY
BOIIPOCY, M0 KpailHE MEpe MOTOMY, YTO Ka)Iblid
MEK/TyHAPOJHBIN OTOBOP COAEPIKUT CIIeHAb-
HbI€ TIOJIOKEHUS, MPeayCMaTPUBAIOIINE YCIOBUS
IIPU KOTOPBIX BCTYIAET B CHIIy KaK MEXyHapOH-
HbI ropuaudeckuil akT. HecMoTpss Ha 3TO, MBI
YTOUHUM HEKOTOPbIE BasKHBIE ACTIEKThI, CBS3aHHBIE
C BCTYIIJIEHUEM JIOTOBOPA B CHITY TIO OTHOIIEHHUIO K
CyOBEKTY €ro IOITUCaBIIUH.

ITo muenmto M.A. Karmyctuna, o neficTBuu Bo
BPEMEHU MEXlyHAPOJHOM JOINOBOPHOM HOPMBI J10-
MyCTUMO TOBOPUTH C MOMEHTA, KOT/Ja JIOTOBOPHAs
HOpMa CQOpPMYJIHpOBaHa CYOBEKTAMH MEXKIyHa-
POAHBIX OTHOILIEHHH B TekcTe jporosopa. C atoro
MOMEHTa YYaCTHUKH MEXIyHApOIHOTO OOIICHHUS
B MpaBe, HO He 00s3aHbl PYKOBOJICTBOBATHCS €IO.
O0s13aHHOCTD ke COOIONATh JIOTOBOPHYIO HOPMY,
CBsi3aHa ¢ 00JNiaJlaHuEeM JIOTOBOPHOW HOPMOU FOpH-
Jaeckoi cusioit. [1o o0memy mpaBuity TOTOBOpHAsS
HOpMa IIpuoOpeTaeT 00s3aTeNbHYIO CUITy C MOMEH-

2 Bexnosenn B.H., Cason K.J. O pamugpurayuu
MENCOYHAPOOHBIX 002060p08 6 Pecnybnuxe Berapyce. B:
AxTyanbHble IpoOIeMsl TpaBa 1 rocyaapcta B X X1 Beke,
2017, Tom I, Nel, c. 53 (c. 53-61)

» Bexnosenw B.H., Cazon KJ. O pamugpurayuu
MENCOYHAPOOHBIX 002060pos 6 Pecnybnuxe Berapyco. B:
AkrTyanbHbIe poOaeMbl ipaBa 1 rocynapcersa B XXI Beke,
2017, Tom I, Nel, c. 53 (c. 53-61)
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[POTUBOLEVICTBUE MbITKAM U MIPOB/IEMA COOTBETCTBMA HALMOHA/ILHOIO 3AKOHOJATE/ILCTBA PECTIYS/INKM MOJIOBA COBPEMEHHOMY MEM/YHAPOLHOMY I1PABY

Ta BCTYIUICHUS B CHJIy CaMOTO MEXKIyHapOJHOTO
noroBopa. OnmHAaKo MPUOOPETEHHE FOPHINUECKON
CHJIBI MEXKIyHApOIHBIM JIOTOBOPOM — CJIOXKHBIN
MPOLIECC, KOTOPBIA MOXKET PACTSHYTCS HA JUTUTEIb-
HBIHA TTEPHON ¥ HE HOCUTH BCEOOIINI XapakTep, T.c.
JUTSI OTHAX CYOBEKTOB MEKTYHAPOTHOTO TIpaBa J0-
roBOp (IOroBOpHAasi HOPMa) YK€ MOXKET BCTYIUTH B
CHITY, @ JUISl IPYTHUX eIl HeT.”

Takum 00pa3oM, JTOTOBOPHAsI MEKTyHAPOIHO-
MpaBoBasi HOPMa HAUYMHAET JICHCTBOBATH C MOMEH-
Ta ee GopMyTUPOBAHHUS B JOTOBOPE, a IpHOOpeTaeT
00s13aTeIbHYI0 CHITy C MOMEHTA JaThl BHIPAKCHUS
rOCYJJapCTBOM B YCTaHOBIIEHHOM (opMe coracust
Ha 00513aTeIbHOCTD JOTOBOPHON HOPMBI. BaskHBIM
NPENCTaBISETCS TOT (PAKT, YTO «ITOTOBOPHAS HOP-
Ma MOXET CTaTh 00s3aTeNbHON JUIsl TOCYAapCcTBa
JI0 JaThl BCTYIUICHUSI B CHIY MEXKTYHApPOIHOTO
JIOTOBOpA B TieIoM». >’

C npyroii CTOpPOHBI, YTBEp)KIaeTca 4TO, C MO-
MEHTa TMPHUHATUS MEXIYHApOAHBIH JTOTOBOp MO-
POKIAeT ONpeNeNICHHBbIC HOPHIMYESCKUE MOCIe-
ctBus. Jlake eciu JOrOBOp ele He BCTYMHJI B
CHUITy, HEKOTOPBIC €ro IOJIOKEHUS, B YaCTHOCTH
3aKJIIOYUTCIIBHBIC CTAaTbU, MPUMCHAIOTCA B CHUITY
UX XapakTepa M 3amad He3zamemuTenbHo.” Tak,
cornacHo M. 4 ct1. 24 Bewuckotui koneenyuu 1969 r.,
K TQKOBBIM OTHOCSITCS TOJIOXKEHHS, KacarolIHecs
MOPSIJIKA YCTAHOBJICHUSI ayTEHTHYHOCTH TEKCTA,
BBIPOKEHHS COTIIACHS TOCYJapCTB Ha 00s13aTeib-
HOCTB JJId HUX I0T0BOpPa, BCTYIUICHUA JOTOBOpa B
CHJTY, OTOBOPOK, (DYHKIIMI JeTIO3UTAPHSI U T.I1.

B nenom, cunraercsi, 4To BEIPAKCHUE «KMEKITY-
HapOJHBII JIOTOBOP BCTYHAeT B CHIIY» O3HAYaeT,
YTO TMOJIOKEHUSI JIAHHOTO JIOrOBOPa CTAHOBSITCS
00s3aTeNbHBIMI JIUISL €r0 yYacTHHUKOB.” JIpyru-

2 Kamyctuna M.A. [leticmeue Hopm MencOyHapoOHbIX
002060p06 60 GpeMenU. MeopemuKo-npagoeoll ananus. B:
WzBectus Beicimx YueOubix 3aBenenuii. [IpaBoenenue,
1998, Ne2(221), c. 51 (c. 51-57)

27 Kamyctiaa MLA. /[eticmeue Hopm MENCOYHAPOOHbIX
002080p08 80 BpeMeENU. MeOPeMUKO-npagoeoll anaius. B:
WzBectus Beicinx YueOubix 3aBenenuii. [IpaBoBenenue,
1998, Ne2(221), c. 55 (c. 51-57)

* Banpxaesa C.B. Bemynnenue mexcoynapoonsix 0o-
2080po6 @ cuny 6 pesynvmame npucoedunenus. B: Kyp-
HaJ poccuiickoro npasa, 2015, Ne 7, ¢. 134 (c. 131-141);
banpxaesa C.b. MHOrOCTOpOHHHE MEXKTyHAPOHBIE 10TO-
BOpbI Poccuiickoit @eneparyin: 0cOOCHHOCTH BCTYIUICHHS
B cuiy. B: XKypnan poccuiickoro npasa, 2012, Nel0, c. 84
(c. 82-89)

» BansxaeBa C.b. Bemynaenue mexncoynapoonvix 0o-
2080p08 6 cuny 6 pezynomame npucoedunenus. B: XKypnan
poccwuiickoro npasa, 2015, Ne 7, c. 134 (c. 131-141)
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MU CJIOBaMH, «BCTYIUIEHHE B CHJY» pPaBHO3HAYHO
«IIpHOOPETEHHIO FOPUANIECKON CHUIIBD) U «CTAHOB-
JICHUIO 00s3aTeNbHBIMY. TakuM 00pa3oM, BBIBOJ
OHO3HAYCH, MOMEHT BBIpaKeHUs PecmyOmmkoii
MornzoBa coriacus Ha 00s3aTeNIbHOCTh JJIsl Hee
MEXTyHapOJHOTO JIOTOBOPA COBIAJIaeT MpaKTHde-
CKH C MOMEHTOM, B KOTOPOM JIOTOBOP BCTYIIAeT B
CHJTy JUIsl Hee M CTaHOBUTCS oO0s3aTenbHbIM. He-
CMOTpSI Ha 3TO, caMasl IVIaBHAas Ipo0eMa COCTOUT
B TOM, YTO BONPEKH CBOEH 00s3aTenbHOCTH (T.€.
IOPUINYECKON CHJIE), MEXIyHAPOIHBIN JOTOBOD,
MOXET OBbITb, MOABEPTHYT KOHCTUTYLHOHHOMY
KOHTPOJIIO M MTPU3HAH HEKOHCTUTYIIHOHHBIM.

C TOYKHM 3pEHHS MOJAABCKUX KOHCTUTYLHO-
HaJUCTOB, KOTJ]Ja HOPMbI MEXIyHapOAHOIO JJOTO-
BOpA, BCTYNUBIINE B CUILY, TpoTuBOpeuaT OCHOB-
HOMY 3aKOHYy TOCYAapCTBa, CO3/AETCs CIOKHAs
cutyanus. /s Toro, 4T0GB HE TOMyCKaTh TaKue
MPOTUBOPEYHS], HEKOTOPbIE KOHCTUTYLIMH COHep-
»KaT COOTBETCTBeHHBIE monoxenus.>’ Hampumep,
cT. 95 Hcnanckou Koncmumyyuu tmacut:3! «(1)
3akIoueHne MeXTyHapOAHOIO 10r0BOpa, COAep-
JKAIIeTo TOJOKEeHHs, poTuBopedanue Koncru-
TyuuHd, TpeOyeT HMpeABapUTENLHOTO MEPECMOTpPa
Koncrutyuu. (2) [IpaBuTenscTBO Wik ro0as u3
[Tamat MoryT oOparuthes kK KoHCTHTYIIMOHHOMY
Cyny ¢ TeM, 4ToObl MOJTYYUTh OT HETo 3aKIoue-
HHUE O TOM, UMEETCs WIM HeT TaKoe IPOTHUBOpE-
qHey.

[Toxoxkne mojoKeHus: CORepRuT u Koncmumy-
yus Pecnyonuxu Mondosa B ct. 8 4. (2), coriacHO
KOTOpO: «BCTYIIIEHUIO B CUITy MEXKAYHAPOAHOTO
JIOrOBOPA, COILEPIKALLIETO MOJIOKEHHUS, IPOTUBOPE-
yamue KoHcTUTylMH, NOMKEH MpeiiecTBOBaTh
nepecMotp Koncrtutynuumw». [Ipu ToskoBaHUM 1aH-
HOI HOpMBI, KoHcTHTYIIMOHHBIH CyJl TOTYepKHY,
YTO «B CITy4yae eCiiv MOJA0OHBIN epecMoTp He ObLT
OCYILECTBJICH, MEXAYHAPOAHBIH JOTrOBOp, BCTY-
MUBIIUI B CHITY, CTAHOBUTCSI 00S3aTeIbHBIM IS
HCIIONTHEHHS».>2 DTO IOPUANYIECKOE TOCTIENCTBUE

30 Guceac 1. Curs elementar de drept constitutional.
Vol. I. Chisinau, 2001, p. 169.

3t Uenanckas Konemumyyust onobpena ['enepanbHbl-
mu Koprecamu Ha ruteHapHBIX 3acenanusx Konrpecca [le-
nytatoB u Cenara 31 okts0pst 1978 rosa, yrBepikaeHa nc-
MaHCKUM HapojaoM Ha pedepenayme 6 aekadbps 1978 rona,
noxnucana e.B. Koponem nepen I'enepansasiMu Kopreca-
mu 27 nexabps 1978 rona ("Boletin Oficial del Estado”,
Ne 311, ot 29 nexabpst 1978 rona). Ilepesox: II. Pomana,
IMoconscrBo Koponescrsa Mcnanuu B Poccuiickoit dene-
pauuu, 1995 . [anexTpoHHbIii pecypc]: http://vivovoco.
astronet.ru/VV/LAW/SPAIN.HTM#33.

32 Pewenue Koncmumyyuonnozo Cyoa Pecnyonuxu




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
MEMXAYHAPOAHBIN HAYYHbIN KYPHAJ «<BEPXOBEHCTBO IMPABA»

JIOBOJIbHO-TAKH CEPbE3HOE, €CIM MPUHHMATh BO
BHUMAaHHE CIIEYIONHE MOMEHTHI TIPEIyCMOTPEH-
HBIC 3aKOHOM O MeNCOYHAPOOHBIX 002060pax Pe-
cnybauxu Monooea:*

«MexmyHapoaHbIe JTOTOBOPHI  BBIMOJHS-
I0TCSl TOOPOCOBECTHO, 10 TPUHIIMNY pacta sunt
servanda. Pecnyonmuka MomnoBa HE MOXET CCHI-
JaThCs Ha TOJIOKEHHS CBOETO BHYTPEHHETO 3aKO-
HOJATeIhCTBA /I 0OOCHOBAaHWS HEBBITIOTHEHUS
JIOTOBOpA, OJHOW W3 CTOPOH KOTOPOTO OHA SIBJISI-
ercs» (cT. 19);

- «MeXITyHapOIHBIE JIOTOBOPHI, OTHON M3 CTO-
POH KOTOPBIX siBiisieTcst PecniyOnmka Moniosa, pu-
3HaHHble KOHCTHUTYIIMOHHBIM CYJOM HE COOTBET-
crByromumu Koncrutynuu Pecrryonuku Momiosa,
HE TIOJTIe)KaT BBEACHUIO B JICWCTBUE W TIPHMEHE-
Huto» (cT. 22 4. (2)). K coxanenuro, 1anHast Hopma
HE MPEIyCMaTPUBACT IOPUIMUYCCKUE MOCICICTBUS
BCTYIIHMBILIETO B CHJIY MEXITyHApPOIHOTO JIOTOBOPA,
MPU3HAHHOTO HEKOHCTUTYLIHOHHBIM. >

UToOBI M30CKaTh TAKWE CIOXKHBIC CHUTYaIlHH,
eme B 2008 rogy, MexlyHapOJHbIE CHEIUAINCTBI
MPEATIOKHIIH (JIOCTATOYHO OCHOBATENHHO, 110 Ha-
meMy MHEHHIO ) HaaenuTh Koncrurynnonssrii Cyn
Mou110Bbl PSJIOM HOBBIX MOJHOMOUYHM, BKJIIOUas
paccMOTpeHne KOJUTM3MOHHBIX CHTYallud MEXITy
MEXIyHapOJIHBIMU JIoTOBOpamMu W KOHCTHUTYIIH-
eit no ux parnukarmn.>> COOTBETCTBEHHO, TI0 MX

Monoosa o npekpaweruu npouzsOOCmMaa no 0eny 0 KoH-
mMpoie KOHCMUMYYUOHHOCIU HEKOMOopbix nonoxcenuil [o-
2o60opa medncdy Pecnybonukou Monoosa u Ykpauroti o 2ocy-
oapcmeennotl epanuye u JJonorHumensHo20 npomoxona K
Jlozoeopy, noonucannvix 6 Kuese 18 aseycma 1999 2o00a,
Ne5 om 24.09.2002. B: Odurnmansueiit Monutop Pecriy-
Ok Mommosa Nel137-138/25 or 10.10.2002.

3 Baxon 0 mencoynapoonvix 0o2osopax Pecnybnuxu
Monoosa Ne595-XIV ot 24 centsa6pst 1999 rona. B: Odu-
nuanbHelil Monutop PecnyOnuku Mongosa, Ne24-26 ot
02.03.2000.

3% Pewenue Koncmumyyuonnozo Cyoa Pecnyonuxu
Monoosa o npekpawjeruu npouzBOOCmMEa no 0eny 0 KoH-
mpoae KOHCIMUMYYUOHHOCU HEKOMOPBIX NONOIHCCHULL
Jlozoeopa medxcoy Pecnybnuxoii Mondosa u Ykpaurou o
2ocyoapcmeentoll epanuye u JJonotHumensHo2o npomo-
Kona k [lo2oeopy, noonucannvix ¢ Kuese 18 aseycma 1999
200a, Ne5 ot 24.09.2002. B: O¢urnmansubiii Monutop Pe-
cryonuku Mosmosa Ne137-138/25 ot 10.10.2002.

35 Kommenmapuu u pekoMeHoayuu 6 OMHOUEHUU 3aKO-
HOOamenbHbIX AKMO8, PelamMeHMupyIomux 0essmenbHOCHb
Konemumyyuonnozo Cyoda Pecnybauxku Monoosa, Tloa-
TOTOBJICHO TPYIIIOH SKCIIEPTOB MesKIyHapOIHOTO IIEHTpa
nemokparudeckux npeodpazopanuii (ICDT). bynmanerr, 1
Hosi0pst 2008 roxa, c. 20 (41 c.). [pnexkrpoHHBIA pecypcl:
http://www.ceid.hu/public/files/file/const_rus.pdf.
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MHEHHIO, «B JIOTIOJIHEHHE K KOHCTUTYLIMOHHOMY
KOHTPOJIIO TOCJE MPUHATUS 3aKOHOB, MOJHOMO-
ynst Koncrurynuonnoro Cyna AOMKHBI BKIIOYaTh
B ce0si pacCMOTpPEHHE 3alPOCOB O COOTBETCTBHH
T€X WM UHBIX MOJIOKEHUH MEXyHAPOIHOIO JI0-
roBopa KoHcTuTynuu a0 ero noanvcanus. Eciu
Koncrurynmonabim CynoM OyeT yCTaHOBIEHO
HECOOTBETCTBHE TOT'O WJIM MHOTO NojoxeHus Kon-
CTUTYLIUH, MEXJIyHApOIHBIA TOTOBOP HE MOXET
OBITH YTBEPKIICH 0 TeX IOp, TIOKa OpraH BIacTH
au00 JUIIO, YIOJIHOMOYEHHOE paTU(HUIMPOBATH
JIOTOBOP, HE YCTPAHUT 3TH TPOOEITBD».

B 2009 1., 1u1s1 pereHus 1TaHHOTO BOMpoca ObLia
3apErucTpUpPOBaHa MOIBITKA U3MEHEHUS! KOHCTHU-
TYLIHOHHBIX HOPM, KOTOpBIE pEnIaMEHTHPYIOT
xommeteHnuio Konctutynnonnoro Cyna Pecrmy-
Oomukn Monnossl.”” B 4acTHOCTH, mpemiaraioch
HA/IETIUTh €ro TOJIHOMOYHEM paccMaTpuBarh BO-
MPOC O KOHCTUTYLIUOHHOCTH MEKYHAPOIHBIX JA0-
TOBOPOB, CTOPOHOW KOTOPBIX siBIsieTcs Pecmy0Omm-
ka MomoBa, 1o ux parudukanuu [Tapmamentom.
K coxanenuto, 1aHHasi MONBITKa HE yBEHUYAJIOCh
YCTIEXOM.

BpiBoABI

B 3akmnroueHune nopyepkHeM, 4To, 10 HALLIEMY
muenuto, Koncturyrmonnasii CyJ KOHEUHO IOJI-
JKEH OBbITb HaJeJICH TaKoW KomIeTeHUuHu. B Toxe
BpeMsi pa3yMHO ObLIO, €CITU B MPOLECCEe MHUIMH-
pOBaHUS M TNPOBEICHHS IEPETOBOPOB IS TOA-
MHCAHKUS MEXKIYHAPOIHBIX JIOTOBOPOB BMECTO
3axmiodeHnii Munmcrepcrsa HOctumum mo Bo-
IIpOCy O COOTBETCTBUH MEXAYHApOJHOTO JIOTO-
Bopa HopMaMm KoHcTuTyluu ObUTH 00S3aTEIBHBI
3akmoueHuss Koncrtutyunonnoro Cyna. C Hawei
TOYKH 3pEHHUs, JaHHAs Mepa aOCONIOTHO HEoOXo-
JUMa JIJIs1 TOTO, YTOOBI HE JIOMTYCTUTh BCTYIIJICHHE
B CHJTy MEKYHapOIHOTO I0T0BOPA, KOTOPBIH Mpo-
tuBOpeuna 0bl HopMam Koncturyuun Pecny0mm-
ku Mososa.

36 Kommenmapuu u pekoMeHOayuy 6 OMHOUEHUU 3aKO-
HOOAMENbHBIX AKIMO8, PEIAMEHMUPYIOWUX 0esimelbHOCHb
Konemumyyuonnozo Cyoa Pecnybauxu Monoosa, Tlon-
TOTOBIIEHO TPYTIIONW JKCTIEPTOB MeXKITyHapOIHOTO IIEHTpa
neMokparuueckux npeodpazosanuii (ICDT). bymanemr, 1
HOsi0ps 2008 rona, c. 19 (41 c.). [31eKTpoHHBIN pecypc]:
http://www.ceid.hu/public/files/file/const_rus.pdf.

37 Guceac 1. Constitutia la rascruce de milenii.
Chisindu: S.n., 2013, p. 278 (416 ¢c.)

¥ Guceac 1. Constitufia la rdscruce de milenii.
Chisinau: S.n., 2013, p. 284 (416 c.
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Pentru a evita dificultdtile ce apar in procesul de calificare a faptelor infractionale si in scopul incadrarii
Juridice corecte a acestora, este important sa efectuam delimitarea exactd a unor componente de infractiuni prin
analiza si compararea elementelor constitutive ale infractiunilor respective. Infractiunea de torturd, tratament
inuman sau degradant prevazuta la art. 166' CP RM poate fi delimitata de infractiunea de constrdngere de a face
declaratii incriminata la art. 309 CP RM dupa mai multe criterii. Unul din acestea este subiectul infractiunii de
torturd, tratament inuman sau degradant care se deosebeste de subiectul infractiunii de constrdngere de a face
declaratii dupd un sir de semne.

Cuvinte-cheie: infractiune, torturd, tratament inuman sau degradant, constrangere, subiect al infractiunii,
subiect special.

DELIMITATION OF THE SUBJECT OF THE CRIME OF TORTURE, INHUMAN OR DEGRADING
TREATMENT FROM THE SUBJECT OF THE CRIME OF COERCION TO MAKE STATEMENTS

In order to avoid the difficulties that arise in the process of qualification of criminal acts and for the purpose of
their correct legal framing, it is important to carry out the exact delimitation of some components of crimes by ana-
lyzing and comparing the constituent elements of the respective crimes. The crime of torture, inhuman or degrading
treatment provided for in art. 166" CP RM can be delimited by the crime of coercion to make statements incriminated
in art. 309 HP RM according to several criteria. One of these is the subject of the crime of torture, inhuman or degra-
ding treatment that differs from the subject of the crime of coercion to make statements after a string of signs.

Keywords: crime, torture, inhuman or degrading treatment, coercion, subject of the crime, special subject.

DELIMITAT!ON ENTRE LE SUJET DU CRIME DE TORTURE, DE TRAITEMENTS INHUMAINS
OU DEGRADANTS ET LE SUJET DU CRIME DE CONTRAINTE POUR FAIRE DES
DECLARATIONS

Afin d’éviter les difficultés qui se posent dans le processus de qualification des actes criminels et aux fins de
leur encadrement juridique correct, il est important de procéder a la délimitation exacte de certaines composantes
des crimes en analysant et en comparant les éléments constitutifs des crimes respectifs. Le crime de torture, de
traitement inhumain ou dégradant prévu a l’art. 166" CP RM peut étre délimité par le crime de contrainte pour
faire des déclarations incriminées a [’art. 309 HP RM selon plusieurs criteres. L'un d’eux est le sujet du crime de
torture, de traitement inhumain ou dégradant qui différe du sujet du crime de contrainte de faire des déclarations
apres une série de signes.

Mots-clés: crime, torture, traitement inhumain ou dégradant, coercition, sujet du crime, sujet spécial.

PABIT'PAHUYEHUWE INPEIMETA NPECTYIIVIEHUA O IBITKE, BECHEJIOBEYHOM UJIHN
YHUKAIOIEM OBPAIIEHUUA OT NPECTYIIJIEHUS MO NPUHYKAEHUIO K TAYE
INOKA3AHUH

Bo uzbexncanue mpyonocmeii, 603HUKAOWUX 8 NPoyecce KEATUDUKAYUL NPECHYRHBIX OetCEULl U UX NPAGUTb-
HOU K1accupurayuu, HeobXo0umMo onpeoeiums HeKOmMopble KOMNOHEHNIbL NPECMYNJIeHULL NYMeM AHAIU3A U CPAG-
HeHUsl UX COCMAGHLIX dnemenmos. IIpecmynienue 6 guoe nvlmok, 6ecueio8eyHo20 Ul YHUICAIOUu e20 00CHOUH-
cmeo obpawenus, npedycmompennoe cm. 166' YK PM, omauuaemes om npecmynienus Ro NPUHY’COeHuio k 0aue
noxazanutl, unkpumurupyemwvix cm. 309 VK PM no neckonvkum Kpumepusim, a maxaice no pady npuzHaxos.

Knrwouesvie cnosa: npecmynienue, nolmiu, 6ecuenogeunoe uiu yHudicaiouee oopaujenue, npunylcoenue, npeo-
Mem npecmynierus, 0codvlil npeomen.
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Introducere

Fiind un domeniu al stiintei dreptului pe-
nal, dreptul penal comparat studiazd normele si
institutiile juridice ale unor sisteme diferite de
drept penal, avand scopul cunoasterii continutului
lor cat si a semnificatiei, etalarea deosebirilor din-
tre aceste norme si institutii. Din aceasta perspec-
tivd, am considerat oportun demersul stiintific
dedicat studierii subiectului infractiunii de tortu-
rd, tratament inuman sau degradant si cel al in-
fractiunii de constrangere de a face declaratii cu
stabilirea liniilor de demarcatie dintre aceste doua
elemente ale componentei de infractiune.

Metodologia de cercetare folosita

Pentru realizarea scopului propus si a obiec-
tivelor trasate, au fost utilizate un sir de metode,
in primul rand pe larg folosita a fost metoda com-
parativa, urmatd de metoda logica, istorica si alte-
le. Investigatia efectuatd se bazeaza pe studierea
doctrinei dreptului penal pe plan national cat si
international.

In literatura de specialitate se intilnesc mai
multe definitii ale subiectului infractiunii, una din-
tre ipoteze ar fi cd subiectii infractiunii sunt per-
soanele implicate 1n savarsirea unei infractiuni, fie
prin comiterea actului de executare, fie prin supor-
tarea consecintelor, a raului cauzat prin savarsirea
acesteia. O altd acceptiune defineste subiectul in-
fractiunii ca persoand implicatd in savarsirea unei
infractiuni, fie n calitate de subiect activ (persoana
care a comis infractiunea), fie in calitate de subiect
pasiv (persoana care a suferit de pe urma infractiu-
nii). Doctrina insa face distinctie intre subiectul ac-
tiv si subiectul pasiv al infractiunii. Subiectul activ
al infractiunii este persoana fizica care savarseste o
infractiune si care este chemata la raspundere pe-
nald. Subiectul pasiv al infractiunii este persoana
vatdmatd penal, adicd cea care suferd sau asupra
careia se rasfrange nemijlocit urmarea materiala
ori starea de pericol creatd prin savarsirea infrac-
tiunii. [2, p. 28]

Subiectul infractiunii — il constituie persoana
fizica responsabild, care la momentul savarsirii in-
fractiunii a atins o anumita limita de varsta preva-
zuti de legea penali. In Republica Moldova varsta
generala pentru angajarea raspunderii penale este
de 16 ani (alin. (1) art. 21 CP RM). in acelasi timp,
la alin. (2) art. 21 CP RM este stabilit un alt prag
al varstei minimale pentru tragerea la raspundere
penala. Este vorba despre varsta de 14 ani. Varsta
speciald este valabila doar pentru unele categorii

de infractiuni, lista carora este exhaustiva si stabi-
lita expres la alin. (2) art. 21 CP RM. [3, art. 21]

Subiectul infractiunii prevazute la alin. (1) art.
166! CP RM este persoana fizici responsabila
care, iIn momentul comiterii faptei, a atins varsta
de 16 ani. in afard de aceasta, subiectul infractiunii
in cauza trebuie sa aiba una din urmatoarele cali-
tati speciale: 1) persoana publica; 2) persoana care,
de facto, exercita atributiile unei autoritati publi-
ce; 3) oricare altd persoana care actioneaza cu titlu
oficial; 4) oricare altd persoana care actioneaza cu
consimtdmantul expres sau tacit al unei persoane
care actioneaza cu titlu oficial. [4, p. 600]

Subiectul infractiunii de constrangere de a face
declaratii poate este persoana fizica responsabila
care la momentul savarsirii infractiunii a atins var-
sta de 16 ani, detindnd anumite caracteristici spe-
ciale.

Conform legii penale nationale, nici una din-
tre infractiunile analizate nu sunt enumerate la art.
21 alin. (2) CP RM, deci pentru ambele infractiuni
subiectul este persoana fizica responsabila care la
momentul savarsirii infractiunii a atins varsta de
16 ani. Ceea ce mai este comun pentru subiectii
ambelor infractiuni este faptul cd avand in vede-
re ca subiectul infractiunii de torturd, tratament
inuman sau degradant cat si subiectul infractiunii
de constrangere de a face declaratii, au o calitate
speciala, mentionam ca pentru a atrage la raspun-
dere penala conform art. 166' si 309 CP RM, de
reguld, este necesar ca subiectul infractiunii sa fi
implinit o varstd mult mai mare decat cea de 16
ani. Nu este posibil ca la varsta de 16 ani subiectul
sa detind anumite functii cerute de legea penala la
calificarea infractiunilor date, dupd cum remarca
si autorul Ruslan Popov remarca: atunci cand le-
giuitorul reclamad prezenta unor calitati speciale
pentru subiectul infractiunii, este posibil ca varsta
minima efectiva (nu cea prezumatd) de raspundere
penald sa depaseasca baremul de 16 ani, s-ar pu-
tea sa fie inaintata conditia ca subiectul infractiunii
sd posede nu doar maturitate intelectuala si voli-
tiva, dar si maturitate ocupationala (profesionala,
functionald). [5, p. 65] De asemenea, nu existd o
definitie generala a conceptului de subiect special
in legislatia penala actuala, caracteristicile speci-
ale fiind prevazute direct in legea penala sau care
decurg direct din aceasta, limitdnd gama persoane-
lor care pot fi atrase la raspundere penald conform
normei penale analizate.

Dificultati de calificare apar in circumstantele
ce tin de interpretarea subiectului special al
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infractiunilor analizate. Astfel, prin prisma art. 166!
CP RM si conform art. 123 alin. (2) CP RM, prin
»persoand publicd” se are in vedere dupa caz: 1)
functionarul public, inclusiv functionarul public cu
statut special (colaboratorul serviciului diplomatic,
al serviciului vamal, al organelor apararii, securi-
tatii nationale si ordinii publice, alta persoana care
detine grade speciale sau militare); 2) angajatul au-
toritatilor publice autonome sau de reglementare, al
intreprinderilor de stat sau municipale, al altor per-
soane juridice de drept public; 3) angajatul din ca-
binetul persoanelor cu functii de demnitate publica;
4) persoana autorizata sau investita de stat sa pre-
steze in numele acestuia servicii publice sau sa in-
deplineasca activitati de interes public. [6, art.123]
Pe langa persoana publica, subiect al infractiunii de
tortura tratament inuman sau degradant mai poate
fi persoana care, de facto, exercitd atributiile unei
autoritati publice. Se are in vedere acea persoana
care, desi exercitd atributiile unei autoritati publice,
nu a fost Tnvestita In caracteristica constituie o ce-
rintd profesionala autentica si decisiva, cu conditia
ca obiectivul sa fie legitim, iar cerinta sa fie propor-
tionala. In toate celelalte cazuri, oricare diferentie-
re va insemna o discriminare, deci o inegalitate n
drepturi. [7, p. 601] Pe cand subiectul infractiunii
de constrangere de a face declaratii include un cerc
restrans de persoane, si anume: persoana care con-
statd infractiunea, ofiterul de urmarire penala, pro-
curorul si judecatorul.

Situatia este alta In cazul agravantei prevazute
la lit. e) alin. (2), daca subiect al infractiunii de
torturd, tratament inuman sau degradant este o
persoana cu functie de raspundere sau o persoana
cu functie de demnitate publicd, raspunderea se
agraveaza. Remarcabila este ipoteza autorilor Ma-
nualului Judecatorului in cauze penale, conform
careia ,,orice persoand cu functie de raspundere
este o persoana publicd, insa nu orice persoana
publica este o persoana cu functie de raspundere.
De asemenea, este notabil ca notiunea ,,persoana
cu functie de demnitate publica” (definita in alin.
(3) art. 123 CP RM) si notiunea ,,functionar pu-
blic” (privita ca parte a notiunii ,,persoand publi-
¢a”) se afla intr-o relatie de tip ,,parte-intreg”. in
aceste Tmprejurari, notiunile ,,persoana cu func-
tie de demnitate publicd” si ,,persoana publica”
se intersecteaza, au domenii de incidenta care se
intercaleaza. Deci, urmeaza a fi diferentiate cu
maxima precizie.” [8, p. 602]

Organele de constatare in sensul art. 309 CP, in
conformitate cu art. 273 CP RM sant:
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a) politia - pentru infractiuni ce nu sint date prin
lege in competenta altor organe de constatare;

a') Politia de Frontiera — pentru infractiuni atri-
buite prin lege In competenta sa;

b) Centrul National Anticoruptie - pentru in-
fractiuni date prin lege in competenta sa;

¢) Serviciul Vamal - pentru infractiuni date prin
lege In competenta sa;

d) Serviciul de Informatii si Securitate - pen-
tru infractiuni ale caror prevenire si contracarare ii
sint atribuite prin lege;

d") Serviciul Fiscal de Stat— pentru infractiunile
prevazute la art. 241-242, 244, 244!, 250-253 si
335'din Codul penal;

¢) comandantii unitatilor si formatiunilor mili-
tare, sefii institutiilor militare - pentru infractiuni
savarsite de militarii din subordine, precum si de
persoanele supuse serviciului militar in timpul
cantonamentelor; pentru infractiuni savarsgite de
muncitorii §i angajatii civili ai Fortelor Armate
ale Republicii Moldova, legate de indeplinirea
indatoririlor lor de serviciu, sau savarsite la locul
de dislocare a unitatii, formatiunii, institutiei;

f) functionarii publici cu statut special din siste-
mul administratiei penitenciare - pentru infractiuni
comise in locurile de detentie, In timpul escortarii
sau in legaturd cu punerea in executare a sentinte-
lor de condamnare; de asemenea sefii institutiilor
curative de specialitate - in cazurile referitoare la
persoane carora le sunt aplicate masuri de con-
strangere cu caracter medical;

g) comandantii de nave si aeronave - pentru
infractiuni savarsite pe acestea in timp ce navele
si aeronavele pe care le comanda se afla in afara
porturilor si aeroporturilor;

h) instantele de judecata sau, dupa caz, judeca-
torii de instructie - pentru infractiuni de audienta.
[9, art. 273]

Ofiterul de urmarire penald face parte din orga-
nele de urmarire penala si este persoana cu functie
de raspundere, care in numele statului, in limite-
le competentei sale, efectueaza urmarirea penala
pentru orice infractiune care nu este data prin lege
in competenta altor organe de urmarire penala sau
este data in competenta lui prin ordonanta procu-
rorului. Organele de umrarire penala sunt constitu-
ite conform legii in cadrul Ministerului Afacerilor
Interne; Serviciului Vamal si Centrului National
Anticoruptie.

Procurorul este persoana oficiala numita, in
modul stabilit de lege, pentru a conduce sau a exer-
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cita urmarirea penald si a reprezenta in judecata
invinuirea in numele statului. Codul de procedura
penald al RM prevede atributiile procurorului in
art. 51-53, Titlul III, Cap.1.

Judecator —jurist licentiat, numit in functie in
modul stabilit de lege, autorizat sd judece cau-
ze aduse 1n fata instantei de judecatd. Atributiile
judecatorului, drepturile si obligatiile acestuia,
competenta, sunt reglementate de Codul de pro-
cedura penald in art. 26-40.

In doctrina sunt opinii diferite referitor la jude-
catorul de instructie ca subiect activ al infractiunii
de constrangere de a face declaratii. Doctrinarii
nationali fac trimite cd sub notiunea de judecétor se
intelege si judecatorul de instructie. [10, p. 793]

Mentionam ca, conform definitiei torturii,
formulatd in art. 1 din Conventia impotriva tor-
turii si altor tratamente crude, inumane sau de-
gradante din 10 decembrie 1984, in vigoare din
26.06.1987, pentru Republica Moldova in vi-
goare din 28.12.1995 subiectul torturii, pe langa
un functionar de stat sau altad persoana care acti-
oneaza cu titlu oficial, poate fi, de asemenea, o
persoand privata care actioneaza la initiativa sau
cu consimtamantul expres sau tacit al acesteia.
[11, p. 724] Legislatorul din RM a redus in mod
semnificativ aceasta formulare, neprevazand re-
cunoasterea ca subiect al constrangerii de a face
declaratii a unei persoane care actioneaza in ca-
litate oficiald, precum si a unei persoane private
care actioneaza la initiativa unui functionar, asa
cum a facut, de exemplu, legislatorul din Azer-
baidjan. [12, p. 29] In acest sens, potrivit doc-
trinei ruse, prin ,,0 altd persoana” poate fi inteles
orice persoana care este atdt angajat al organe-
lor autorizate pentru a efectua urmarirea penala,
cat si o persoand care nu intrd in categoria data.
Aceasta persoana trebuie sa actioneze cu acordul
expres sau tacit al investigatorului sau persoanei
care efectueaza urmdrirea penald. [13, p. 105] In
legislatia penald romana in mare masura gasim
acelasi concept ca si in legislatia rusa. Legislato-
rul roméan a inaintat cel mai mult, in dispozitia art.
272 CP Rom. ,,influentarea declaratiilor” prevede
ca subiect al infractiunii analizate poate fi orice
persoana fizica, numai daca indeplineste condi-
tiile legale pentru a raspunde penal (cu privire la
varsta, responsabilitate, discernamant), dispoziti-
ile legale, neimpunand conditii speciale cu privi-
re la acest subiect al infractiunii. [14, p. 129]

In raport atat cu infractiunile de tortura, trata-
ment inuman sau degradant cat si cu infractiunea

de constrangere de a face declaratii, persoana
juridica nu poate evolua ca subiect, fapt dedus
din prevederea de la alin. (4) art. 21 CP RM in
coroborare cu sanctiunea normei de la art. 166!
si art. 309 CP RM. Deoarece persoana juridica,
cu exceptia autoritatilor publice, raspunde penal
pentru infractiunile pentru a caror savarsire este
prevazuta sanctiunea pentru persoanele juridice
in Partea Speciald a Codului penal, si din moment
ce 1n sanctiunea normei de incriminare de la art.
166'si 309 CP RM nu exista nicio mentiune cu
referire la pedeapsa aplicabila persoanei juridice,
rezulta incontestabil ca persoana juridica nu poa-
te s apara ca subiect al infractiunilor de tortura,
tratament inuman sau degradant. Sustinem aceas-
ta pozitie legislativa, ca argument de baza fiind
calitatile speciale ale persoanei fizice ca subiect
al infractiunilor analizate.

In urma analizei intreprinse relevam ca su-
biectul special al infractiunilor comparate, poate
fi similar. Astfel, persoana care constatad infrac-
tiunea, ofiterul de urmarire penald, procurorul
sau judecatorul, ca subiecti speciali ai infractiu-
nii prevazute la art. 309 CP RM, sunt nu altce-
va decat persoane publice, respectiv persoane
cu functie de demnitate publica, calitati speciale
specifice pentru subiectul infractiunilor de tortu-
ra, tratament inuman sau degradant. Insa subiec-
tul infractiunii prevazute la alin. (1) art. 166' CP
RM se deosebeste prin calitdtile speciale pre-
cum: ,,orice altd persoana care actioneaza cu ti-
tlu oficial; sau orice persoana care actioneaza cu
consimtamantul expres sau tacit al unei persoane
care actioneaza cu titlu oficial”.

Concluzionam ca o posibilitate de solutionare a
problemelor de calificare existente la etapa actua-
1 si pentru a accentua liniile de demarcatie dintre
infractiunea de constrangere de a face declaratii
si cea de torturd, tratament inuman sau degradant
ar fi modificarea textului normei penale prevazute
la art. 309 CP RM cu completarea acesteia dupa
cuvintele ,,interpretului de a face o traducere sau
interpretare incorecta” cu sintagma ,,... a rudelor
sau a persoanelor apropiate acestora cat si com-
pletarea textului legal al normei date, largind cer-
cul de persoane recunoscute ca subiecti activi ai
constrangerii de a face declaratii, incluzand dupa
sintagma ,,..de catre judecitor” continuarea ,,..
sau orice persoana fizicd, ce actioneaza cu acor-
dul expres sau tacit al acestora”.

Astfel o propunere de lege ferenda relevanta
ar fi modificarea normei de la art. 309 CP RM
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cu schimbarea titlului articolului, ,,Influentarea
declaratiilor, concluziilor, traducerilor sau inter-
petarilor in procesul penal”, continutul dispo-
zitiv al acestuia urmand sa fie formulata, dupa
cum urmeaza: ,,(1) Influentarea declaratiilor,
concluziilor, traducerilor sau interpretarilor in
cadrul unui proces penal, prin constrangere, pro-
misiune sau oferire de bunuri cat si alte avanta-
je patrimoniale sau nepatrimoniale ori prin alta
fapta ilegala cu efect vadit intimidant, savarsita
asupra participantilor la proces, asupra unei rude
sau persoane apropiate, sa depuna declaratii, sa
formuleze concluzii, interpretari, traduceri, fie
ele adevarate sau false, incheierea acordului de
recunoastere a vinovatiei, precum si la eschiva-
rea de la depunerea declaratiilor, de la formularea
concluziilor, efectuarea interpretarilor sau tradu-
cerilor, 1n cadrul procesului civil, procesului pe-
nal, procesului contraventional sau in instanta de
judecata nationala sau internationala

(2) Actiunile prevazute la alin. (1):

a) savarsite de un grup criminal organizat sau
de o organizatie criminala.”

In acest mod continutul dispozitiei formulate
la art. 309 CP RM va fi determinat exact si vor
fi inlaturate dificultatilor de interpretare a normei
stipulate la articolul in cauzi; vor fi reduse in
mod semnificativ problemele de calificare ce apar
in practica in legédtura cu problemele delimitarii
infractiunilor prevazute la art. 309 CP RM ,,Con-
strangerea de a face declaratii” de alte infractiuni
conexe si desigur vor fi ajustate dispozitiile lega-
le ale art. 309 CP RM la spiritul deciziilor CtEDO
in materia data si aducerea lor in concordanta cu
prevederile similare din legea penald a unor state
ale UE in urma preluarii exemplului de reglemen-
tare a infractiunii similare in CP al Romaniei.
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Kazakhstan ratified the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment in 1998. This article highlights the constitutional prerequisites for the effective implementation of this
treaty in the Republic of Kazakhstan, and also examines the implementation of the Convention in the country. The
process of transformation of the norms of the Convention when transposed into national legislation is highlighted
through the analysis of differences in the legislation of the country and the norms of the treaty. The article analyzes
the legislative, administrative, judicial and other measures taken in the country to prevent acts of torture and other
types of ill-treatment of people. The study details institutional measures aimed at improving criminal policy and
preventing torture in the country.

Keywords: protection, human rights, torture, Convention, law, jurisdiction, ratification, suffering.

IMPLEMENTAREA CONVENTIEI ONU iMPOATRlVA TORTURII ST ALTOR TRATAMENTE
CRUNTE SAU DEGRADANTE IN REPUBLICA KAZAHSTAN

Kazahstanul a ratificat Conventia ONU impotriva torturii si a altor tratamente sau pedepse crude, inumane
sau degradante in 1998. Prezentul articol subliniazd premisele constitutionale pentru punerea in aplicare a acestui
tratat in Republica Kazahstan si, de asemenea, examineaza procesul de implementare a Conventiei. Se evidentiaza
procesul de transpunere a normelor Conventiei in conformitate cu legislatia nationald, prin analiza diferentelor
dintre legislatia tarii si normele tratatului. Articolul analizeaza masurile legislative, administrative, judiciare si de
alta natura luate in tara pentru prevenirea actelor de torturd si a altor tipuri de maltratare a persoanelor. Studiul
detaliaza masurile institutionale care vizeaza imbunatdtirea politicii penale si prevenirea torturii in tard.

Cuvinte-cheie: protectie, drepturile omului, tortura, Conventie, lege, jurisdictie, ratificare, suferintd.

APPLICATION DE LA CONVENTION DES NATIONS UNIES CONTRE LA TORTURE ET AUTRES
TRAITEMENTS CRUELS OU DEGRADANTS EN REPUBLIQUE DU KAZAKHSTAN

Kazakhstan a ratifié la Convention des Nations Unies contre la torture et autres peines ou traitements cruels,
inhumains ou degradants en 1998. Cet article décrit les conditions constitutionnelles préalables a la mise en
mwuvre de ce traité en République du Kazakhstan et examine également le processus de mise en wuvre de la con-
vention. Il met en évidence le processus de transposition des régles de la convention conformément au droit nati-
onal, en analysant les différences entre la législation du pays et les régles du traité. L article analyse les mesures
législatives, administratives, judiciaires et autres prises dans le pays pour prévenir les actes de torture et autres
types de mauvais traitements. L’ étude détaille les mesures institutionnelles visant a améliorer la politique pénale
et a prévenir la torture dans le pays.

Mots-clés: protection, droits de I’homme, torture, Convention, loi, juridiction, ratification, souffrance.

BHEJAPEHUE KOHBEHIIMH OOH IMPOTUB IBITOK U JPYI'UX KECTOKUX UJIN
YHUXKAIOIUX JTOCTONHCTBO BU/J10B OBPAIIIEHNU S B PECITYBJIMKE KA3ZAXCTAH

Kasaxcman pamuguyuposan Konsenyuro OOH npomue nolmox u Opyeux jHcecmoxux, 6ecueio8eynvblx uiu
VHUIICATOWUX OOCIMOUHCINBO 8U008 obpaujenus u naxazanus ¢ 1998 . B pamxax 0annot cmamvi 0C8euaromcs
KOHCMUMYYUuoHHble NPeonoCuLIKU d(hGekmusnotl umniemenmayuu 0aHHo2o 00206opa 8 Pecnyonuke Kaszaxcman, a
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maxkoce paccmampusaemcs Xo0 svinoanenus Hopm Konsenyuu ¢ cmpane. Ocgewyaemces npoyecc mpanc@opmayuu
nopm Konsenyuu npu nepenecenuu 6 HayuoHaivbHoe 3aKOHOOAMenbCMeo, Yepes aHau3 pasiuiuii 6 3akoHo0amens-
cmee cmpamul U HOpMAmueo8 002060pa. B cmamve ananuzupyiomcs 3akoHooamensvuvle, AOMUHUCTPAMUGHbIE, C)-
Oebnvle u Opyaue mepbl, npuHUMaemvle 6 cmpare 0Jisk RPEOYNPeNCOeHUs AKMOB NbIMOK U OPY2UX BUOO8 ICECTNOKO2O
obpawenus. B ucciedosanuu noopooHO u3Na2aomes Mepbl UHCIMUMYYUOHATbHO20 XAPAKmMepd, HaNPAeieHHble Ha
COBEPUIEHCTNBOBAHIE Y2OTOBHOU NOAUMUKY U NPeO0MBPaLyeHUe NbIMOK 8 CIpaHe.

Knrouegvie cnosa: sawyuma, npasa uenosexa, neimxa, Koneenyus, 3axkom, 1opucouxyus, pamuguxayus, cmpa-

oanue.
Introduction

Since the first day of independence, Kazakh-
stan has recognized the universally recognized
principles of human rights protection, proclaimed
in the UN Charter and the Universal Declaration
of Human Rights. The Republic of Kazakhstan is
a party to more than sixty multilateral universal
international treaties in the field of human rights,
seven of which are UN human rights conventions,
the so-called “international instruments for the pro-
tection of human rights”. These human rights con-
ventions include the 1984 UN Convention against
Torture and Other Cruel or Degrading Treatment
or Punishment (hereinafter referred to as the Con-
vention Against Torture). The prohibition and pre-
vention of torture are the subject of many interna-
tional treaties. The universal set of such treaties
includes the norms of the 1948 Universal Decla-
ration of Human Rights, the 1966 International
Covenant on Civil and Political Rights (herein-
after - the ICCPR), the 1984 Convention against
Torture and Other Cruel or Degrading Treatment
or Punishment and the Additional Protocol to this
Convention of 2002. The regional block includes
the norms of the 1969 Inter-American Convention
on Human Rights, the 1981 African Charter on
Human and Peoples’ Rights, the 1995 CIS Con-
vention on Human Rights and Fundamental Free-
doms, the European Convention for the Protection
of Human Rights and Fundamental freedoms 1950
and the European Convention for the Prevention
of Torture 1987

Most of these international treaties establish
only a general legal regime for the prohibition of
torture. For example, Article 5 of the 1948 Univer-
sal Declaration of Human Rights states: “No one
should be subjected to torture or cruel, inhuman or
degrading treatment or punishment” [1]. Article 7
of the International Covenant on Civil and Politi-
cal Rights defines: “No one may be subjected to
torture or cruel, inhuman or degrading treatment
or punishment. In particular, no person should
be subjected to medical or scientific experiments
without his free consent ”’[2]. Article 10 of the IC-

Ne 2, 2020

CPR states: “All persons deprived of their liberty
have the right to humane treatment and respect for
the inherent dignity of the human person”.

International legal standards for the prohibition
of torture and their criminalization are enshrined
in the UN Convention against Torture. In particu-
lar, the Convention defines the crime of torture,
proclaims the principle of the absolute prohibition
of restricting the human right to protection from
torture, and also developed a control mechanism
for the implementation of the Convention’s norms
by the States parties. The preventive component
of the fight against torture is enshrined in the Ad-
ditional Protocol to the 2002 Convention against
Torture.

Main ideas of the research

The Republic of Kazakhstan ratified the UN
Convention against Torture and Other Cruel or
Degrading Treatment or Punishment on June 29,
1998. As a party to the Convention, our state has
undertaken the following obligations: in accor-
dance with the constitutional principles of the
legal system, to develop and implement a coor-
dinated policy against torture and other forms of
abuse and punishment, as well as be guided by it
when implementing legislative and institutional
reforms.

By the time the Republic of Kazakhstan ratified
the UN Convention against Torture in the Basic
Law of our country, the constitutional prerequi-
sites for the effective implementation of this treaty
were formed:

- Art. 1 of the Constitution: “The Republic of
Kazakhstan asserts itself as a democratic, secular,
legal and social state, the highest values of which
are a person, his life, rights and freedoms”;

- Clause 2, Art. 12 of the Constitution: “Human
rights and freedoms belong to everyone from birth,
are recognized as absolute and inalienable, deter-
mine the content and application of laws and other
normative legal acts”;

- Art. 17 of the Constitution: “Human dignity
is inviolable. No one should be subjected to tor-
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ture, violence, other cruel or degrading treatment
or punishment ;

- Clause 3, Art. 39 of the Constitution: “In no
cases are the rights and freedoms provided for by
Articles 10, 11, 13-15, paragraph 1 of Article 16,
Article 17, Article 19, Article 22, paragraph 2 of Ar-
ticle 26 of the Constitution subject to restriction”;

- pp. 9 p. 3 art. 77 of the Constitution: “Evi-
dence obtained by illegal means has no legal force.
No one can be convicted only on the basis of his
own confession and others [3].

These constitutional norms are reflected in the
sectoral legislation of the Republic of Kazakh-
stan.

In order to implement the Convention against
Torture in the Republic of Kazakhstan, legislative
reforms were carried out: the Law of the Republic
of Kazakhstan “On the Procedure and Conditions
of Detention of Suspects and Accused of a Crime”
was adopted on March 30, 1999; December 21,
2002 amendments and additions were made to
the Criminal, Criminal Procedure and Criminal
Execution Codes of the Republic of Kazakhstan;
in 2005 the International Covenant on Civil and
Political Rights was ratified; in 2008, the Optional
Protocol to the UN Convention against Torture
was ratified; On July 10, 2007, the Supreme Court
of the Republic of Kazakhstan adopted a norma-
tive resolution “On the application of the norms of
international treaties in judicial practice”; in 2009,
the first Optional Protocol to the International
Covenant on Civil and Political Rights was rati-
fied; On December 28, 2009, the Supreme Court
of the Republic of Kazakhstan adopted a norma-
tive resolution “On the application of the norms
of criminal and criminal procedure legislation on
the observance of personal freedom and inviola-
bility of human dignity, counteraction to torture,
violence, and other cruel or degrading treatment or
punishment”.

One of the legal mechanisms for the imple-
mentation of the UN Convention against Torture
in Kazakhstan is the criminalization of liability
for torture in 2002, when the Criminal Code of the
Republic of Kazakhstan was supplemented by Art.
347-1, which criminalizes torture.

According to article 347-1 of the Criminal
Code of the Republic of Kazakhstan, torture is
recognized as “deliberate infliction of physical and
mental suffering committed by an investigator, a
person conducting an inquiry, or another official
in order to obtain information or confessions from

the tortured person or a third person, or to punish
him for the action he committed. or of which he is
suspected of committing, as well as to intimidate
or coerce him or a third person, or for any reason
based on discrimination of any nature “’[5].

Our analysis of the disposition of Art. 347-1
of the Criminal Code of the Republic of Kazakh-
stan for its compliance with the concept of torture
given in the UN Convention against Torture, led
to the conclusion that there are differences in their
wording.

The UN Convention against Torture and Other
Cruel or Degrading Treatment or Punishment de-
fines “torture” as “any act by which severe pain
or suffering, physical or mental, is intentionally
inflicted on a person in order to obtain informa-
tion from him or from a third party, or confession,
punish him for an act that he or a third party has
committed or of which he is suspected of commit-
ting, as well as intimidate or coerce him or a third
party, or for any reason based on discrimination of
any nature, when such pain or suffering is caused
by a public official or by another person acting in
an official capacity, or at their instigation, or with
their knowledge or tacit consent ”(Art. 1) [6].

Thus, from the point of view of international
regulation, signs of torture are actions that:

- NPUYHMHATH CUJIBHYIO OOJIb WIIM CTpaJlaHusl,
(bu3HYEeCKHe WIN TICUXUYECKHE;

- applied to a person intentionally;

- are carried out for the purpose of obtaining
information or confession, as a punishment for ac-
tions committed by the person himself or a third
party, as well as for the actions they are suspected
of committing, for the purpose of coercion or in-
timidation, as well as for any other reasons based
on discrimination of any character;

- are produced by a government official or oth-
er person acting in an official capacity, or at their
instigation, or with their knowledge or tacit con-
sent.

In our opinion, not all of the above-mentioned
signs of torture are reflected in the criminal legis-
lation of the Republic of Kazakhstan. The follow-
ing differences can be identified in the definition
of torture given in Art. 347-1 of the Criminal Code
of the Republic of Kazakhstan and in the UN Con-
vention against Torture:

- firstly, under torture, according to Art. 347-1 of
the Criminal Code of the Republic of Kazakhstan,
it is understood only “willful infliction of physical
and mental suffering”, and in the Convention tor-
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ture is defined as any act that “intentionally inflicts
severe pain or suffering, physical or mental”;

- secondly, the subjects of the crime under Art.
347-1 of the Criminal Code of the Republic of Ka-
zakhstan are “an investigator, a person conducting
an inquiry, or another official”, while the Conven-
tion defines “a public official or other person act-
ing in an official capacity” as subjects of a crime;

- thirdly, according to Art. 347-1 of the Crimi-
nal Code of the Republic of Kazakhstan, one of the
purposes of torture is to punish the tortured person
“for an act that he has committed or is suspected of
committing” [5]. And in the Convention, this goal
is set forth in a different version and contains an
indication of a third person, namely that the pur-
pose of torture is to punish the tortured person “for
an act that he or a third person has committed or of
which he is suspected of committing”.

On inconsistencies in the definition of “torture”
given in Art. 347-1 of the Criminal Code of the Re-
public of Kazakhstan, the concept given in article 1
of the UN Convention against Torture, is stated in
official and alternative reports on the human rights
situation in the Republic of Kazakhstan, as well
as in the recommendations of the UN Committee
against Torture following the consideration of the
Second Report of the Republic of Kazakhstan. In
particular, it is noted that further implementation
of the Convention will require amendments and
additions to Art. 347-1 of the Criminal Code of the
Republic of Kazakhstan, which should reflect the
following provisions:

- criminal prosecution under Art. 347-1 of the
Criminal Code of the Republic of Kazakhstan
should be subject to all government officials or
other persons acting in an official capacity;

- to distinguish between acts of torture that are
committed by an official at his instigation, with his
knowledge or with tacit consent, or in deliberate
inaction;

- punishments for acts of torture must be com-
mensurate with the gravity of the crime [7; 83].

In the UN Convention against Torture and in
the criminal legislation of the Republic of Kazakh-
stan, when defining torture, the following defini-
tions are used: “severe pain”, “physical suffering”,
“moral suffering” and “mental suffering”. How-
ever, at the moment there are no official definitions
of these definitions both in the Convention itself
and in the Criminal Code of the Republic of Ka-
zakhstan, and in the regulatory resolution of the
Supreme Court of the Republic of Kazakhstan
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“On the application of the norms of criminal and
criminal procedural legislation on the observance
of personal freedom and the inviolability of human
dignity, torture, violence, other cruel or degrading
treatment and punishment ’[8].

The Ozhegov Dictionary defines the etymology
of the following concepts:

- pain is a feeling of suffering; - strong means
significant;

- suffering is physical or mental pain, anguish;

- physical - related to the activity of muscles,
muscles in living substances;

- the psyche is a totality of emotional experi-
ences as a reflection of objective reality in the con-
sciousness;

- moral - referring to the inner spiritual life of a
person [9; 68, 937].

Based on the etymology of the above concepts,
it seems that used by the legislator of the Republic
of Kazakhstan in the disposition of Art. 347-1 of
the Criminal Code of the Republic of Kazakhstan,
the concept of “physical or mental suffering” is
more successful than the concept contained in the
Convention - “suffering, physical or mental”, since
moral suffering refers to the inner spiritual organi-
zation of the individual and is not associated with
emotional experiences. In this case, in our opin-
ion, it is precisely the reception of an international
norm into criminal law that is permissible.

The International Association for the Study of
Pain (IASP) has defined pain as an unpleasant sen-
sory and emotional experience associated with true
or potential tissue damage or described in terms of
such damage. That is, pain is usually more than a
pure sensation associated with existing or possible
organic damage, since it is usually accompanied
by an emotional experience [10].

In this regard, we believe that “severe pain”,
“physical suffering” and “psychological suffer-
ing” are distinguished according to the degree
of suffering experienced by a person. Namely,
“physical suffering” is associated only with bodi-
ly sensations of pain, “psychological suffering”
- only with mental sensations, and “severe pain”
includes both bodily (physical) and mental (psy-
chological) suffering. Consequently, as a legis-
lative mechanism for the implementation of the
UN Convention against Torture (in terms of its
incorporation), the first part of Art. 347-1 of the
Criminal Code of the Republic of Kazakhstan,
after the words “intentional infliction”, add the
words “severe pain”.
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The distinction between the concepts of “se-
vere pain”, “physical suffering” and “mental suf-
fering” should be given at the legislative level,
in particular, in the footnote to Art. 347-1 of the
Criminal Code of the Republic of Kazakhstan or
in the normative resolution of the Supreme Court
of the Republic of Kazakhstan “On the application
of the norms of criminal and criminal procedure
legislation on the observance of personal freedom
and inviolability of human dignity, counteraction
to torture, violence, and other cruel or degrading
treatment or punishment.”

The UN Convention against Torture prohibits
not only “torture”, but also “cruel, inhuman or de-
grading treatment or punishment” (commonly re-
ferred to as “ill-treatment™) [6]. In the case of tor-
ture, there is an internationally recognized precise
definition. At the same time, “cruel treatment”,
given its nature, is much more difficult to define,
and therefore “cruel, inhuman or degrading treat-
ment or punishment” is not defined in international
law in such precise terms as “torture”.

According to article 16 of the UN Convention
against Torture, “ill-treatment” is defined as one
that includes: “other acts ... that do not fall within
the definition of torture contained in Art. 1, when
such acts are committed by an official or other
person acting in an official capacity, or at their in-
stigation, or with their knowledge or tacit consent
”[6]. However, while such acts are not considered
torture, or do not cause severe pain or suffering,
or are not intentionally committed, they are pro-
hibited and States are obliged to take measures to
protect individuals from ill-treatment.

An attempt was made to interpret this term in
the 1988 UN Body of Principles for the Protec-
tion of All Persons under Any Form of Detention
or Imprisonment, according to which the term
“cruel, inhuman or degrading treatment or punish-
ment” should be interpreted as follows to provide
the broadest possible protection against abuse of a
physical or psychological nature, including keep-
ing a detained or imprisoned person in conditions
that deprive him, temporarily or permanently, of
any of his natural senses, such as sight, hearing,
spatial or temporary orientation .

While both torture and ill-treatment are explic-
itly prohibited, the distinction between the two has
certain legal implications. For example, under the
Convention against Torture, the state is obliged to
apply the law in cases of torture and either pros-
ecute or extradite persons suspected of committing

such acts. At the same time, the Convention does
not oblige states to take the same steps against those
whose actions are “inhuman or degrading”. In gen-
eral, we can say that there is a certain gradation on
the basis of seriousness, at the beginning of which
there is torture, and at the end - degrading treatment
and punishment. At the same time, all these actions
are illegal and violate international legal and po-
litical obligations, on the basis of which only “tor-
ture” is criminalized in the criminal legislation of
the Republic of Kazakhstan, and responsibility for
“inhuman or degrading treatment or punishment” is
not provided for, which, in our opinion, is a space.
We believe that it is advisable to criminalize “inhu-
man and degrading treatment and punishment” and
to make appropriate changes and additions to the
Criminal Code of the Republic of Kazakhstan.

Differences between Art. 347-1 of the Crimi-
nal Code of the Republic of Kazakhstan and the
UN Convention against Torture with regard to the
subject of the crime, in our opinion, seem to be
permissible based on the reception of international
norms in criminal legislation. The subjects of the
crime under Art. 347-1 of the Criminal Code of
the Republic of Kazakhstan, as noted above, are
the investigator, the person conducting the inquiry,
or another official. The Convention defines the
subjects of the crime as a public official or other
person acting in an official capacity. In accordance
with the normative resolution of the Supreme Court
of the Republic of Kazakhstan “On the application
of the norms of criminal and criminal procedure
legislation on the observance of personal freedom
and inviolability of human dignity, countering tor-
ture, violence, other cruel or degrading treatment
or punishment” dated December 28, 2009 . to oth-
er officials specified in Art. 347-1 of the Criminal
Code, not only officials of the criminal prosecution
bodies, but also officials of other bodies and orga-
nizations listed in paragraph 3 of the note to Art.
307 of the Criminal Code [8].

Law enforcement practice and correct qualifi-
cation of torture are associated with its difference
from other crimes. Crimes containing certain ele-
ments of torture include: “Intentional infliction of
grievous bodily harm” (Article 103); “Intentional
infliction of medium-gravity harm to health” (Ar-
ticle 104); “Deliberate infliction of slight harm to
health” (Article 105); “Torture” (Article 107), part
two of which contains the qualifying feature “with
the use of torture”. The UN Convention against
Torture has included discrimination of any nature
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among the motives for committing the crime. This
motive is present in Art. 347-1 of the Criminal
Code of the Republic of Kazakhstan. At the same
time, a similar qualifying feature is enshrined in
clause e) part 2 of Art. 107 of the Criminal Code
of the Republic of Kazakhstan. Of particular note
is Art. 347 of the Criminal Code of the Republic
of Kazakhstan “Coercion to testify”, in which co-
ercion of a suspect, accused, victim, witness to
testify or an expert to give an opinion by using
threats, blackmail or other illegal actions by the
investigator or the person conducting the inquiry
is considered a criminal offense.

Often, illegal actions of officials related to the
use of torture are qualified under Art. 308 of the
Criminal Code of the Republic of Kazakhstan
“Excessive power or official powers”. The act pro-
vides as a mandatory sign the onset of significant
violations of the rights and legitimate interests of
citizens, and in paragraphs a) and b) of part 4 of this
article qualifying signs are indicated: the use of vi-
olence or the threat of its use, the use of weapons or
special means. The above is the reason for the low
law enforcement practice in the field of combating
torture. An analysis of the investigative practice
shows that Art. 347-1 of the Criminal Code of the
Republic of Kazakhstan practically does not work.
According to statistics in 2009 under Art. 347-1 of
the Criminal Code of the Republic of Kazakhstan
“Torture” two criminal cases were initiated against
the employees of the internal affairs bodies. For
the specified period under Art. 347-1 of the Crimi-
nal Code of the Republic of Kazakhstan one police
officer was convicted of torture.

In 2008, the Republic of Kazakhstan ratified the
Additional Protocol to the UN Convention against
Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment of 2002, which made it
possible to strengthen the preventive direction of
combating torture and create an effective system
to combat it. This should be a prerequisite for the
development of an official position of the state to
determine the legal status of decisions of the Com-
mittee against Torture. In the process of further
implementation of the UN Convention against
Torture, the status of these decisions as acts of of-
ficial international interpretation of the norms of
the Convention should be taken into account, both
in relation to the Republic of Kazakhstan and in re-
lation to other states. In this regard, it is advisable
to carry out the implementation of the decisions of
the Committee against Torture by issuing a special
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regulatory legal act, as well as a special regulatory
Resolution of the Supreme Court of the Republic
of Kazakhstan.

Conclusions

Recognition of the jurisdiction of the Commit-
tee against Torture allows a person, if domestic pro-
tection mechanisms have been exhausted, to file an
individual complaint with the Committee. Howev-
er, in Kazakhstan there are no constitutional and
legislative guarantees of the human right to apply
to international human rights bodies and organiza-
tions. So, for example, in the Constitution of the
Russian Federation, such a guarantee is enshrined
in Art. 46, according to which “everyone has the
right, in accordance with international treaties of
the Russian Federation, to apply to international
bodies for the protection of human rights and free-
doms, if all available domestic remedies have been
exhausted”. We propose to establish constitutional
guarantees of the human right to appeal to inter-
national bodies for the protection of human rights
and supplement Art. 13 of the Constitution of the
Republic of Kazakhstan by the relevant norm.
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Articolul este consacrat problemei protectiei victimelor torturii ca imperativ al unui stat de drept. Analiza este
axata pe aspectul garantiilor procesuale reglementate de actele juridice internationale si nationale. Sunt puse in
discutie asemenea momente precum: reglementarea dreptului persoanei de a fi protejata impotriva actelor de tor-
tura; garantarea dreptului de a depune nestingherit o plangere impotriva relelor tratamente; garantarea accesului
la un avocat; garantarea dreptului de a informa o terta persoana despre faptul detentiei; garantarea dreptului
victimei de acces la un medic; supunerea obligatorie unei expertize a victimei relelor tratamente; garantarea drep-
tului victimei de a solicita aplicarea masurilor de protectie; garantarea dreptului victimei la un proces judiciar
echitabil. Practica insd denota grave deficiente la acest capitol (victimele deseori ramdndnd complet neprotejate).
Prin urmare, pentru respectarea cadrului normativ in materie este nevoie de o responsabilitate sporita a agentilor
statului implicati in asemenea proceduri, precum §i consolidarea raspunderii lor juridice, inclusiv penale.

Cuvinte-cheie: torturd, victimd a torturii, protectia §i drepturile victimelor torturii, garantii procesuale.

PROTECTION OF TORTURE VICTIMS: PROCEDURAL GUARANTEES

The article is devoted to the issue of protection of victims of torture as an imperative of a rule of law. The
analysis focuses on the aspect of procedural guarantees regulated by international and national legal acts. Such
moments as: regulating the person's right to be protected against acts of torture; guaranteeing the right to file a
complaint against ill-treatment without delay, guaranteeing access to a lawyer,; guaranteeing the right to inform a
third person about the fact of detention; guaranteeing the victim's right to access a doctor, mandatory submission
of an expert assessment of the victim of ill-treatment; guarantee the right of the victim to request the application
of protective measures, guarantee the right of the victim to a fair judicial process. The practice, however, shows
serious shortcomings in this area (victims often remain completely unprotected). Therefore, compliance with the
relevant regulatory framework requires increased responsibility of state agents involved in such procedures, as well
as strengthening their legal, including criminal, liability

Keywords: torture, victim of torture, protection and rights of victims of torture, procedural guarantees.

PROTECTION DES VICTIMES DE TORTURE: GARANTIES PROCEDURALES

L’article est consacré a la question de la protection des victimes de la torture comme un impératif de la régle
de droit. L’analyse se concentre sur I’aspect des garanties procédurales régies par des actes juridiques internati-
onaux et nationaux. Des moments tels que: réglementer le droit de la personne a étre protégée contre les actes de
torture; garantir le droit de porter plainte sans délai contre les mauvais traitements, garantir [’acces a un avocat,
garantir le droit d’informer un tiers du fait de la détention; garantir le droit de la victime a consulter un médecin;
présentation obligatoire d 'une expertise de la victime de mauvais traitements; garantir le droit de la victime de de-
mander I’application de mesures de protection; garantir le droit de la victime a un processus judiciaire équitable.
La pratique, cependant, montre de graves lacunes dans ce domaine (les victimes restent souvent complétement non
protégées). Par conséquent, le respect du cadre réglementaire pertinent nécessite une responsabilité accrue des
agents de |’état impliqués dans de telles procédures, ainsi qu’un renforcement de leur responsabilité juridique, y
compris pénale.

Mots-clés: torture, victime de torture, protection et droits des victimes de torture, garanties procédurales.

3AIIUTA KEPTB IIBITOK: TIPOHECCYAJIbHBIE TAPAHTUN

Cmamus noceéaujena 3awume Hcepme NulmoK KaK 0OHA U3 2NA8HbIX 3a0ay (POpMUPOBAHUSA NPABOBO20 20CY0ap-
cmea. B yenmpe enumanusi ananuza Haxooumces acnekm npoyeccyaibublX 2apanmuil, pecyiupyemvlx MedcoyHa-
POOHBIMU U HAYUOHATLHLIMU NPABObIMU akxmamu. QOCyxHcoaromes maxe MOMEHnbl, KAK: pe2yiuposanue npasa
yenoeeka Ha 3awumy om aKmos NblMoK, 2apaHmusi npaga b6ecnpensimcmeenHo nooasams JHcaiody Ha JHcecmo-
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Koe obpaujenue, eapanmus 00CmMyna K adgokamy, obecneueHue npasa UHGOpMUposams mpemve uyo o0 Gax-
me 3adepacanusl; obecneyenue npasa Heepmewvl Ha OOCMyn K 8pavy, 00A3amenvHoe npoxoxcoenue dKCHepmu3nl
JACEPMBAMU HCECMOKO20 0OpaAWjeHUsl; 2apanmus npasa nomepnesuieco mpebo8ams npuMeHeHus Mep 3auumbl;
eapanmus npasa JHcepmevl Ha cnpasedausoe cyoednoe pazoupamenscmeo. OOHAKO, NPAKMUKA NOKA3bIBAEN Ce-
Pbe3Hble HeOOCMAamKU 8 MOM OMHOUEHUY (NOCMPAdAguile YaACo OCMAKMCs COBEPULIEHHO He3AWULeHHbIMLL).
CrnedosamenvbHo, cobniodenie cCoOomeemcmeayowell HoOpmMamusHol 6azvl mpedyem novlUeHUs OMEenCINEEeHHOCHIU
20CY0apCmeeHHbIX UY, YUACTNEYIOWUX 8 NAKUX PA3OUPATNENbCTNGAX, d MAKHCE YHCECMOUEHUs UX NPABOBOU, 8 MOM
yucie y2e0n106HO, OMEEemcmeeHHOCU.
Kniouesvle cnosa: nvimxu, scepmea nelmox, 3auuma u npasa JHcepms nblmox, npoyeccyaibhvle 2apanmui.

Introducere

Respectarea drepturilor omului este o conditie
sine qua non pentru existenta unui stat de drept. Fi-
ecare stat este obligat sa creeze o legislatie proprie
privind drepturile omului, in baza reglementarilor
internationale la acest capitol. Tortura si relele tra-
tamente sunt acte condamnate de intreaga comuni-
tate internationald si nu pot fi justificate in niciun
fel de circumstante.

Conventia ONU impotriva torturii §i altor pe-
depse ori tratamente cu cruzime, inumane sau de-
gradante, adoptata la 10 decembrie 1984, intrata in
vigoare la 26 iunie 1987, pentru Republica Moldo-
va in vigoare din 28 decembrie 1995,' reprezinta
actul international ce reglementeaza in mod deta-
liat tortura, definitia torturii din cadrul Conventiei
regasindu-se 1n legislatia penald a Republicii Mol-
dova, alin. (3) art. 166! din Codul penal?

Referitor la victima infractiunii de torturad,
subliniem ca aceasta poate fi persoana care fie se
afla In dependenta fata de faptuitor, fie este supusa
unor masuri de constrangere, avand la baza exer-
citiul autoritatii publice si este efectiv torturata, fie
este supusa unei constrangeri psihice ca urmare a
torturdrii unei alte persoane.* De cele mai multe
ori, victime ale actelor de tortura devin persoanele
aflate in custodia autoritatilor publice (organelor de
drept). Pornind de la aceasta, in cele ce urmeaza ne
propunem sa trecem in revista principalele garantii
oferite de legislatia in vigoare victimelor torturii.

' Conventia impotriva torturii §i altor pedepse si trata-
mente cu cruzime, inumane sau degradante, adoptata la
New York la 10 decembrie 1984. in: Tratate Internationale
nr. 1 din 30-12-1998, art. 130.

2 Codul penal al Republicii Moldova nr. 985 din 18-04-
2002. Publicat in Monitorul Oficial Nr. 72-74 din 14-04-
2009 (actualizat prin Legea nr. 165 din 10.09.20, MO259-
266/09.10.20).

3 Stati V. Raspunderea penald pentru infractiunea
de tortura si infractiunea de organizare §i instigare a
actiunilor de torturd. In: Revista Nationala de Drept, 2008,
nr. 2-3, p. 18-24.
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Garantii ale victimelor forturii

Garantarea dreptului de a depune nestinghe-
rit o plangere impotriva relelor tratamente. Con-
form recomandarilor internationale, statele trebuie
sd asigure o gama largad de mijloace care sa ofere
persoanelor aflate in detentie sau reprezentantilor
acestora posibilitatea de a depune in mod confiden-
tial reclamatii cu privire la relele tratamente catre
autoritatile competente locale si internationale, in-
clusiv catre ofiterii care detin functii de raspundere
in institutiile guvernamentale, procurori §i instan-
tele de judecata, organele de stat specializate, pre-
cum si la mecanismele de control si monitorizare.

Potrivit art. 58 alin. (2) si (3) din Codul de pro-
cedura penala al Republicii Moldova? (in continu-
are CPP), victima are dreptul:

- ca cererea sa sa fie inregistrata imediat in mo-
dul stabilit, sa fie solutionata de organul de urmari-
re penald, iar dupd aceasta sa fie informata despre
rezultatele solutionarii;

- sa primeasca de la organul de urmarire pena-
1a un certificat despre faptul ca ea s-a adresat cu
o cerere sau o copie de pe procesul-verbal despre
cererea orala;

- sd se adreseze cu o cerere suplimentard;

- sa primeasca un certificat despre inregistrarea
cererii sale si inceperea urmaririi penale sau copie
de pe ordonanta de neincepere a urmaririi penale.

In cazul in care presupusa victima a relelor tra-
tamente este refinutd sau arestatd preventiv, plan-
gerea poate fi depusd nemijlocit la administratia
locului de detentie sau, prin intermediul reprezen-
tantului, la organul competent.

Conform art. 187 din CPP, administratia insti-
tutiei de detinere a persoanelor retinute sau aresta-
te este obligata:

1. sa asigure inregistrarea plangerilor si cereri-
lor persoanelor detinute;

* Codul de procedura penald al Republicii Moldova
nr. 122 din 14-03-2003. in: Monitorul Oficial nr. 248-251
din 05-11-2013 (modificat prin Legea nr. 188 din 11.09.20,
MO259-266/09.10.20).
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2. sa trimita, in aceeasi zi, plangerile si alte ce-
reri ale persoanelor detinute adresate instantei de
judecata, procurorului sau altor colaboratori ai or-
ganului de urmarire penald, fara a le supune con-
trolului si cenzurii.

Conform art. 210 alin. (2) din Codul de execu-
tare al Republicii Moldova’, corespondenta con-
damnatului cu avocatul, cu avocatul parlamentar,
cu membrii comisiei de monitorizare, organele de
urmarire penald, procuratura, instanta de judecata,
autoritatile administratiei publice centrale, orga-
nizatiile internationale, nonguvernamentale care
asigurd protectia drepturilor si libertatilor funda-
mentale ale omului nu poate fi supusd cenzurii.
Corespondenta se expediaza sau se transmite des-
tinatarului de catre administratia locului de deti-
nere in decurs de 24 de ore de la depunerea sau
primirea ei.

Garantarea accesului la un avocat. Conform
art. 58 alin. (4) din CPP, victima torturii, tratamen-
telor inumane sau degradante, indiferent de faptul
daca este recunoscuta in calitate de parte vatamata
sau parte civila, dispune de asemenea de urmétoa-
rele drepturi:

1. sa fie consultata de un avocat pe tot parcursul
procesului penal ca si celelalte parti in proces;

2. sa fie asistatd, in conditiile legii, de un avocat
care acorda asistentd juridica garantata de stat in
cazul in care nu dispune de mijloace banesti pentru
a plati avocatul.

In cazul in care victima relelor tratamente se
afla 1n detentie, dreptul de acces la un avocat in-
corporeaza drepturile corolare la o discutie confi-
dentiala si la prezenta avocatului in timpul intero-
gatoriilor.

In cazul in care persoana este retinuta pentru
sdvarsirea unei infractiuni, asigurarea dreptului la
un avocat este prevazuta de art. 167 alin. (1Y), (2),
(2") din CPP. Organul de urmarire penala in timp
de o ord dupa retinerea persoanei, trebuie sa solici-
te Oficiului teritorial al Consiliului National pen-
tru Asistenta Juridica Garantata de Stat sau unor
alte persoane imputernicite de acesta desemnarea
unui avocat de serviciu pentru acordarea asistentei
juridice de urgenta. Solicitarea de a desemna un
avocat de serviciu este prezentata in scris, inclusiv
prin fax, sau la telefon.

3> Codul de executare al Republicii Moldova nr. 443 din
24-12-2004. In: Monitorul Oficial nr. 214-220 din 05-11-
2010 (modificat prin Legea nr. 85 din 11.06.20, MO161-
164/03.07.20).

Motivele retinerii se aduc imediat la cunostinta
persoanei retinute numai in prezenta unui aparator
ales sau a unui avocat de serviciu care acorda asis-
tenta juridica de urgenta.

Organul de urmarire penala este obligat sa asi-
gure conditii pentru intrevederea confidentiala in-
tre persoana retinuta si aparatorul sau pana la pri-
ma audiere.

Potrivit art. 187 din CPP, administratia institu-
tiei de detinere a persoanelor retinute sau arestate
este obligatd sd admitd intrevederi libere ale per-
soanei detinute cu aparatorul, reprezentantul sau
legal, mediatorul, in conditii confidentiale, fara a
limita numarul si durata intrevederilor.

Garantarea dreptului de a informa o tertd per-
soanda despre faptul detentiei. Dreptul presupusei
victime de a informa o tertd persoana este impor-
tant pentru colectarea probelor §i comunicarea in-
formatiei cu privire la relele tratamente.

Conform art. 384 alin. (2) din Codul contra-
ventional, persoana retinuta pentru savirsirea unei
contraventii are dreptul sa anunte prin autoritatea
competenta sd solutioneze cauza contraventionala,
doua persoane, la alegerea sa, despre faptul si locul
retinerii.

Daca presupusa victima a relelor tratamente
este retinutd intr-o cauza penald, potrivit art.173
alin. (1) din CPP, persoana care a intocmit proce-
sul-verbal de retinere, imediat, dar nu mai tirziu
de 6 ore, este obligata sa dea posibilitate persoa-
nei retinute sd anunte una din rudele apropiate
sau o altd persoand, la propunerea retinutului,
despre locul unde acesta este detinut sau o anunta
singurd.

In cazul 1n care persoana retinuta este cetatean
al unui alt stat, despre retinere este informata, in
termenul mentionat mai sus, ambasada sau consu-
latul acestui stat daca persoana retinuta o cere.

In cazuri exceptionale, daca aceasta o cere
caracterul deosebit al cauzei, in scopul asigurarii
secretului etapei incepatoare a urmadririi penale,
cu consimtdmantul judecatorului de instructie,
instiintarea despre retinere poate fi amanata pe un
termen de pana la 12 ore, cu exceptia cazului in
care persoana retinutd este minora (art. 173 alin.
(4) din CPP).

In cazul executdrii unui mandat de arest preven-
tiv, cand persoana Invinuita este prezenta la exami-
narea demersului procurorului conform art. 307,
308 din CPP, participa obligatoriu aparatorul, care
va instiinta persoana terti numita de cel prevenit. in
cazul in care se executd un mandat de arestare emis
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in lipsa persoanei invinuite, despre faptul detentiei
sunt instiintate rudele sau alte persoane, conform
art. 173 alin. (1) din CPP, pe motiv ci a fost intocmit
un proces-verbal de retinere a persoanei in cauza in
baza mandatului de arestare. In aceeasi situatie se
afla si inculpatul care este arestat in baza unei inche-
ieri judecatoresti emise in lipsa lui.

Persoana arestatd preventiv in baza unui man-
dat emis in lipsa Invinuitului, beneficiaza de ace-
leasi drepturi ca si persoana retinuta. Astfel, con-
form anexei nr.19 a Instructiunii privind activitatea
izolatoarelor de detentie provizorie (in continuare
IDP), se intocmeste un proces-verbal de informa-
re a persoanelor retinute si arestate Tn IDP privind
drepturile si obligatiile lor, care includ si dreptul:

- de a face un recurs Impotriva actiunilor per-
soanei ce exercitd urmarirea penald, ofiterului de
urmadrire penald, procurorului, administratiei IDP,
membrilor escortei, precum si ale persoanelor ce
exercitd paza IDP;

- de afi asistat de un aparator ales sau unul care
acorda asistenta juridicd garantata de stat;

- dreptul de a informa rudele despre privarea
sa de libertate;

- de a fi examinat medical de un medic, dupa
caz, de un medic legist, cu descrierea detaliatd a
leziunilor depistate.

Conform art. 200 alin. (5) din Codul de exe-
cutare, administratia penitenciarului, in termen de
15 zile de la primirea condamnatului, instiinteaza
instanta de judecatd despre acest fapt, comunica
sotului, uneia din rudele condamnatului sau unei
alte persoane, indicate de el, locul de executare a
pedepsei. In sustinerea dreptului persoanei detinu-
te de a informa o tertd persoana sint dispozitiile
art. 210 alin. (3), (4) si (5) din Codul de executare,
privind convorbirile telefonice ale condamnatului.
Astfel, condamnatul are dreptul:

- la convorbiri telefonice de la telefonul public,
din cont propriu, in modul si in conditiile stabilite
de Cod si de Statutul executarii pedepsei de cdtre
condamnati. Pentru asigurarea exercitarii dreptu-
lui la convorbiri telefonice, administratia peniten-
ciarului are obligatia de a lua masurile necesare
pentru instalarea de telefoane publice in interiorul
penitenciarului. Convorbirile telefonice, cu excep-
tia convorbirilor cu persoanele si reprezentantii
institutiilor si organelor mentionate in lege, pot fi
interceptate;

- la cel putin o convorbire telefonica la doua
sdptamini, cu o duratd de 10 minute, cu sotul, cu o
ruda sau cu o alta persoana la alegerea lui.
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Numarul, periodicitatea si durata convorbirilor
telefonice care pot fi efectuate de condamnat se
stabilesc de catre administratia penitenciarului, in
functie de numarul persoanelor condamnate si al
posturilor telefonice publice instalate.

Garantarea dreptului victimei de acces la un
medic. Dreptul de acces la un medic include si
drepturile colaterale de a beneficia de examinari
medicale realizate in afara audierii sau interogarii
(dacd medicul nu solicita altfel) in absenta cola-
boratorilor de politie si a personalului nemedical.
Rezultatele examinarilor medicale trebuie sa fie
inregistrate adecvat si sa fie disponibile pentru per-
soana detinuta si avocatul sau.

Momentul initial unde se fixeaza starea fizi-
cad generala si cererea de acces la un medic este
procesul-verbal de retinere unde, potrivit art. 167
alin. (1) din CPP, ,,despre fiecare caz de retinere a
unei persoane banuite de savarsirea unei infracti-
uni organul de urmadrire penala, in termen de pana
la 3 ore de la momentul privarii ei de libertate, in-
tocmeste un proces-verbal de retinere, in care se
indica temeiurile, motivele, locul, anul, luna, ziua
si ora retinerii, starea fizicd a persoanei retinute,
plangerile referitoare la starea sanatatii sale, in ce
este imbracatd (descrierea tinutei vestimentare),
explicatii, obiectii, cereri ale persoanei retinute,
cererea de a avea acces la un examen medical,
inclusiv pe cont propriu”. Dacd la retinere se sta-
bileste prezenta unor vatamari sau leziuni corpo-
rale ale persoanei retinute, persoana care efectu-
eazd urmarirea penald 1l va informa neintarziat pe
procuror, care va dispune imediat efectuarea unei
constatari medico-legale sau, dupa caz, a unei ex-
pertize medico-legale pentru a constata originea
si caracterul vatamarilor sau leziunilor (art. 167
alin. (6) CPP).

Potrivit art.187 din CPP, administratia institutiei
de detinere a persoanelor retinute sau arestate este
obligata sa asigure persoanelor detinute accesul la
asistenta si examinare medicald independenta.

In conformitate cu art. 232 alin. (1) din Codul
de executare, examenul medical al condamnatu-
lui se efectueaza la primirea In penitenciar §i, in
timpul executarii pedepsei, la solicitare si Tn mod
periodic, insa nu mai rar de o data la 6 luni. Exa-
menul medical se efectueaza in conditii de confi-
dentialitate.

Medicul care efectueaza examenul medical
are obligatia de a sesiza procurorul si avocatul
parlamentar in cazul in care constata ca persoana
condamnata a fost supusa la tortura, tratamen-
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te inumane sau degradante ori la alte rele trata-
mente, precum si obligatia de a consemna 1n fisa
medicala cele constatate si declaratiile persoanei
condamnate in legatura cu acestea. Persoana con-
damnata are dreptul de a cere sa fie examinata,
din cont propriu, la locul de detinere, de un medic
din afara sistemului penitenciar, indicat de aceas-
ta sau de un medic legist. Constatarile medicului
din afara sistemului penitenciar se consemneaza
in fisa medicala a persoanei condamnate, iar certi-
ficatul medico-legal se anexeaza la fisa medicala,
dupa ce persoana condamnatd a luat cunostinta
de continutul sdu, contra semnatura, art. 232 alin.
(3) din Codul de executare.

In cazul unei boli grave sau constatirii ca per-
soana condamnata a fost supusa la tortura, trata-
mente inumane sau degradante ori alte rele trata-
mente, administratia penitenciarului asigurda de
indata, instiintarea despre acest fapt, telegrafic ori
pe o altad cale, a familiei, altor persoane apropia-
te condamnatului, art. 232 alin. (7) al Codului de
executare.

Supunerea obligatorie unei expertize a victi-
mei relelor tratamente. Potrivit art. 58 alin (5/1)
din CPP, victima actelor de torturd, a tratamente-
lor inumane sau degradante este supusa expertizei
asupra starii psihice sau fizice.

In conformitate cu art. 143 alin. (1) pct. 31 din
CPP, expertiza se dispune si se efectueaza, in mod
obligatoriu, pentru constatarea starii psihice si fi-
zice a persoanei in privinta careia se reclama ca
s-au comis acte de torturd, tratamente inumane sau
degradante.

Plata expertizei judiciare efectuate in cazul re-
spectiv se face din contul mijloacelor bugetului de
stat (In baza art.143 alin. (2) din CPP).

Garantarea dreptului victimei de a solicita
aplicarea mdsurilor de protectie. In conformitate
cu art. 58 alin. (5) din CPP, victima, de indata ce
a fost identificata, beneficiaza in conditiile legii de
dreptul la protectie si compensare, precum si de
dreptul de a depune o cerere privind aplicarea ma-
surilor de protectie.

Daca exista temeiuri suficiente de a conside-
ra ca partea vatamata, martorul sau alte persoane
participante la proces, precum si membrii fami-
liei acestora ori rudele apropiate pot fi sau sunt
amenintate cu moartea, cu aplicarea violentei, cu
deteriorarea sau distrugerea bunurilor ori cu alte
acte ilegale, organul de urmarire penala si instan-
ta de judecata sunt obligate sd ia masurile preva-
zute de legislatie pentru ocrotirea vietii, sanatatii,

onoarei, demnitatii i bunurilor acestor persoane,
precum si pentru identificarea vinovatilor si tra-
gerea lor la raspundere (in baza art. 215 alin. (1)
din CPP).

Fata de victima pot fi luate atdt masuri urgente,
cat si masuri de protectie in conformitate cu Legea
cu privire la protectia martorilor si altor partici-
panti la procesul penal nr. 105/2008°. Masurile
urgente sunt activitati specifice desfasurate de ca-
tre organul de urmarire penald, de procurorul care
exercitd urmarirea penald ori de procurorul ierarhic
superior, de administratia locului de detentie sau,
dupa caz, de organul abilitat cu protectia martori-
lor imediat ce se constata starea de pericol la care
este expusa persoana.

Potrivit art. 13 alin. (3), (4) din Legea citata,
masurile urgente aplicate, in privinta persoanei
protejate, de organul de urmaérire penald constau
in: asigurarea pazei personale, pazei locuintei, a
resedintei ori a bunurilor; interceptarea comunica-
rilor ei in conditiile Codului de procedura penala;
supravegherea prin intermediul mijloacelor audio/
video in conditiile Codului de procedurd penald;
plasarea temporara intr-un loc sigur; protejarea
deplasarii sau limitarea deplasarii; eliberarea mij-
loacelor speciale active si pasive de protectie per-
sonald; instalarea tehnicii speciale de semnalizare
in locul de detentie.

Masurile urgente aplicate, in privinta persoa-
nei protejate, de administratia locului de detentie
constau in: plasarea intr-un loc special amenajat
in acest scop; transferul la un alt loc de detentie;
transportarea cu aplicarea unor masuri mai rigu-
roase de protectie.

In functie de caz, organul care aplica masurile
urgente poate stabili termenul lor de actiune prin
ordonanta.

Potrivit art. 14 alin. (1) din Legea nr. 105/2008,
in cadrul procesului penal pot fi aplicate, in pri-
vinta persoanei protejate, urmatoarele masuri de
protectie: protectia datelor de identitate; audierea
cu aplicarea unor modalitati speciale; schimbarea
domiciliului sau locului de munca ori de studii;
schimbarea identitatii, schimbarea infatisarii; in-
stalarea unui sistem de alarma la locuinta sau rese-
dinta; schimbarea numarului de telefon; asigurarea
protectiei bunurilor.

¢ Legea cu privire la protectia martorilor si altor parti-
cipanti la procesul penal nr.105 din 16.05.2008. In: Moni-
torul Oficial Nr. 112-114 din 27-06-2008 (actualizatad prin
Legea nr: 245 din 15.11.18 MO 462-466 din 12.12.18).
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PROTECTIA VICTIMELOR TORTURII: GARANTII PROCESUALE

Masurile de protectie pot fi aplicate separat sau
cumulat, inclusiv cu masurile urgente si/sau cu
masurile de asistenta.

Garantarea dreptului victimei la un proces ju-
diciar echitabil. Potrivit art. 58 alin. (1) din CPP,
victima are un interes in cadrul procesului penal si
este interesatd de rezultatele acestuia. Pentru rea-
lizarea unui proces echitabil, victima are urmatoa-
rele drepturi:

- saprezinte documente, obiecte si alte mijloace
de proba pentru confirmarea cererii sale;

- sa fie informata, la cerere, de catre organul de
urmarire penald, procuror sau, dupd caz, de catre
instanta de judecata despre solutionarea plangerii
sale, despre toate hotararile adoptate care se refera
la drepturile si interesele sale;

- sa primeasca gratuit, la solicitare, copii de pe
acestea, precum si de pe hotararea de Incetare sau
de clasare a procesului penal in cauza respectiva, de
neincepere a urmaririi penale, copia de pe sentinta,
decizie sau de pe o altd hotarare judecatoreasca
definitiva;

- sa primeasca o hotdrare judecatoreasca despre
compensarea materiala pentru prejudiciul cauzat
prin infractiune;

- sa atace ordonanta de neincepere a urmaririi
penale 1n decurs de 10 zile din momentul primirii
copiei de pe ordonanta respectiva si sa ia cunostinta
de materialele in baza carora a fost emisa aceasta
ordonanta;

- saceara de la organul de urmarire penala sa fie
recunoscuta ca parte vatdmata in cauza penald;

- sa depuna cerere pentru a fi recunoscuta ca
parte civila in procesul penal.

In cazul in care victima este recunoscuta in ca-
litate de parte vatamata, aceasta are conform art.
60 din CPP si alte mijloace procesuale la urmarirea
penald si la examinarea cauzei 1n instantele de ju-
decatd, precum drepturile:

- sa cunoasca esenta invinuirii;

- sa prezinte documente si alte mijloace de pro-
ba pentru a fi anexate la dosarul penal si cercetate
in sedinta de judecata;

- sa ceara recuzarea persoanei care efectueaza
urmarirea penald, judecatorului, procurorului, ex-
pertului, interpretului, traducatorului, grefierului;

- sa faca obiectii impotriva actiunilor organului
de urmarire penald sau instantei de judecata si sa
ceara includerea obiectiilor sale in procesul-verbal
al actiunii respective;

- sdiacunostintd de toate procesele-verbale ale
actiunilor procesuale la care a participat, sa ceara
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completarea lor sau includerea obiectiilor sale in
procesul-verbal respectiv;

- sd ia cunostintd de materialele cauzei penale
din momentul incheierii urmaririi penale si sa noteze
orice informatii din dosar;

- sa participe la sedinta de judecata, inclusiv la
examinarea materialelor cauzei;

- sa pledeze in dezbateri judiciare privitor la
prejudiciul cauzat;

- sa depuna plangeri Tmpotriva actiunilor si
hotararilor organului de urmarire penala, precum
si sd atace hotararea instantei privitor la prejudiciul
cauzat;

- sa faca obiectii asupra plangerilor altor parti-
cipanti la proces, care i-au fost aduse la cunostinta
de catre organul de urmarire penala sau despre care
a aflat in alte imprejurari;

- sa participe la judecarea cauzei pe cale ordi-
nara de atac;

- sa exercite cdile de atac impotriva hotararilor
judecatoresti;

- sa-i fie compensate cheltuielile suportate in
cauza penala si sa i se repare prejudiciul cauzat in
urma actiunilor nelegitime ale organului de urmarire
penala;

- sa sesizeze procurorul ierarhic superior sau,
dupd caz, instanta de judecatd despre incalcarea
termenului rezonabil.

In context, prezinta importanta si principiile ce
guverneaza procedura de identificare, Tnregistrare
si raportare a pretinselor cazuri de tortura, trata-
ment inuman sau degradant,’ acestea fiind:

1. Principiul promptitudinii — potrivit caruia
subiectii responsabili de identificarea, inregistra-
rea, raportarea si investigarea cazurilor de tortura,
tratament inuman sau degradant urmeaza sa reac-
tioneze rapid la plangerile prin care sunt sesizate
asemenea fapte, de a efectua in cel mai scurt timp
toate actiunile necesare In vederea investigarii cir-
cumstantelor cazului pentru identificarea si sancti-
onarea persoanelor vinovate.

Reactionarea cu promptitudine este necesara
din momentul in care a devenit cunoscuta o infor-
matie despre un caz de tortura, tratament inuman

7 Regulament cu privire la procedura de identificare,
inregistrare §i raportare a pretinselor cazuri de torturd,
tratament inuman sau degradant, aprobat prin Ordinul co-
mun al Procurorului General, ministrului justitiei, minis-
trului afacerilor interne, directorului general al Serviciului
Vamal, directorului Centrului National Anticoruptie si mi-
nistrului sanatatii, nr. 77 / 572 / 408 / 639-0 / 197 / 1589
din 31 decembrie 2013. in: Monitorul Oficial nr. 147-151
din 06-06-2014.
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sau degradant, indeosebi la faza initiala a acestor
investigatii.

Neinregistrarea, neraportarea sau inregistrarea
si raportarea tardiva despre existenta cazurilor de
torturd, tratament inuman sau degradant, poate
avea repercusiuni negative asupra eficacitatii in-
vestigatiilor ce urmeaza a fi realizate.

2. Principiul competentei — presupune cd an-
gajatii organelor de forta au obligatia de a raporta
procurorului toate cazurile de torturd, tratament in-
uman sau degradant care le-au devenit cunoscute
in legaturd cu indeplinirea obligatiunilor de servi-
ciu sau in afara acestora. Raportarea, identificarea
si inregistrarea cazurilor descrise se raporteaza
procurorului neconditionat de faptul daca despre
acest caz a fost informat conducatorul sau. Com-
petenta de a examina cazurile ce contin alegatii de
torturd, tratament inuman sau degradant 1i revine
in exclusivitate Procuraturii.

2. Principiul asigurarii protectiei victimei ac-
telor de tortura, tratament inuman sau degradant
— conform cdruia protectia victimei se realizeaza
prin masuri eficace si eficiente, aplicate de la etapa
identificarii cazului pe tor parcursul procesului de
instrumentare al acestuia.

Copiii sau alte persoane vulnerabile, precum
persoanele detinute (retinute, arestate, condamna-
te, internate fortat in spitale), victime ale torturii,
tratamentului inuman sau degradant, beneficiaza
de atentie sporita si prioritate in aplicarea masuri-
lor de protectie.

1. Principiul prevenirii tuturor formelor de tor-
turd, tratament inuman sau degradant;

2. Principiul asigurarii implicarii victimei sau a
reprezentantilor acesteia in procedurile de identifi-
care, Tnregistrare si raportare, in limitele prevazute
de lege, pentru a proteja interesele ei legitime;

3. Principiul respectarii confidentialitatii infor-
matiei si a normelor deontologice profesionale,
fara prejudicierea activitatii de sesizare a faptelor
de torturd, tratament inuman sau degradant sau a
activitatii de examinare a cazurilor;

4.Principiul colaborarii interdepartamentale
dintre Procuratura si institutiile publice, la toate
etapele de identificare, inregistrare, raportare si in-
vestigare a cazurilor de torturd, tratament inuman
sau degradant;

5.Principiul dezvoltarii parteneriatului cu so-
cietatea civila la examinarea cazurilor de tortura,
tratament inuman sau degradant.

Pornind de la aceste principii importante, anga-
jatii organelor de fortd, la identificarea, inregistra-
rea, raportarea cazurilor de torturd, tratament inu-

man sau degradant, precum si la realizarea celor-
lalte atributii de serviciu au urmatoarele obligatii:

1.de a nu aplica tortura, tratament inuman sau
degradant;

2.de a nu admite si a nu tolera aplicarea tor-
turii, tratamentului inuman sau degradant de catre
alte persoane;

3.de a reactiona cu promptitudine la sesizarea
cazurilor de tortura, tratament inuman sau degra-
dant;

4.de a investiga cauzele si conditiile ce au dus
la comiterea faptelor de tortura, tratament inuman
sau degradant;

5. asigurarea unor conditii adecvate de detentie
si asistenta medicala.

Concluzii

Privite in ansamblu, garantiile mentionate sunt de
natura sa protejeze destul de eficient victimele acte-
lor de tortura. Practica insa denotd grave deficiente
la acest capitol (victimele deseori rimanand com-
plet neprotejate). Prin urmare, pentru respectarea
cadrului normativ In materie este nevoie de o res-
ponsabilitate sporita a agentilor statului implicati
in asemenea proceduri, precum si consolidarea ras-
punderii lor juridice, inclusiv penale.
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Prezentul articol examineaza problema ameliorarii situatiei din spitalele de psihiatrie si neurologie. Auitorii vin
cu unele recomandari si propuneri in a evidentia instrumente eficiente menite a fi in folosul beneficiarilor. Printre
acestea se enumerd si ,,faramitarea” Centrelor de plasament (actualmente acestea adapostesc peste 400 de pacienti)
In institutii care vor supraveghea un numar limitat de beneficiari, facilitdnd in acest mod realizarea activitatilor
ocupationale-individuale si inlaturarea supraaglomerarii institutiilor respective, implicarea unui numar suficient
de profesionisti, capabili de a solutiona un sir de probleme, inclusiv, prevenirea actelor de torturd, inumane sau
degradante. In opinia autorilor, colectivitatea, prin intermediul reprezentantilor si, urmeazd a-si aranja agenda de
activitati in vederea stabilirii unui plan eficient de imbunatatirve a serviciilor care se preocupd de ingrijirea celor mai
sensibili membrii ai societatii. Aditional, autorii promoveaza pornirile voluntare. Implicarea proaspetilor absolventi
ai Facultatilor de Medicina, Drept, Psihologie, dar si de Jurnalism ar spori responsabilitatea sociala a noilor prac-
ticieni, dar ar §i influenta reformarea invechitelor practici si conceptii din acest domeniu.

Cuvinte-cheie: torturd, pedepse inumane sau degradante, institutii de psihiatrie si psihoneurologie, voluntar,
sandtate mintala.

ASPECTS REGARDING THE PREVENTION OF INHUMAN OR DEGRADING ACTS IN
PSYCHIATRIC AND PSYCHONEUROLOGICAL INSTITUTIONS

This article examines the issue of improving the situation in psychiatric and neurology hospitals. The authors
come up with some recommendations and proposals in highlighting effective tools designed to be of benefit to the
beneficiaries. These include the “crumbling” of foster homes (currently housing over 400 patients) in institutions
that will supervise a limited number of beneficiaries, thus facilitating the realization of occupational-individual
activities and the removal of overcrowding of those institutions, the involvement of a sufficient number of professi-
onals, capable of solving a number of problems, including the prevention of acts of torture, inhuman or degrading.
In the opinion of the authors, the collective, through its representatives, is to arrange its agenda of activities in
order to establish an effective plan to improve the services concerned with the care of the most sensitive members
of society. Additionally, the authors promote voluntary starts. The involvement of fresh graduates of the Faculties
of Medicine, Law, Psychology, but also of journalism would increase the social responsibility of new practitioners,
but would also influence the reform of outdated practices and conceptions in this field.

Keywords: torture, inhuman or degrading punishment, psychiatric and psychoneurological institutions, volun-
teer, mental health.

ASPECTS DE LA PREVENTION DES ACTES INHUMAINS OU DEGRADANTS DANS LES
ETABLISSEMENTS PSYCHIATRIQUES ET PSYCHONEUROLOGIQUES

Cet article examine la question de ['amélioration de la situation dans les hopitaux psychiatriques et neurolo-
giques. Les auteurs proposent des recommandations et des propositions pour mettre en évidence des outils efficaces
congus pour bénéficier aux bénéficiaires. 1l s agit notamment de “[’effritement” des foyers d’accueil (hébergeant
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actuellement plus de 400 patients) dans des institutions qui superviseront un nombre limité de bénéficiaires, faci-
litant ainsi la réalisation d’activités professionnelles et individuelles et la suppression de la surpopulation de ces
institutions, la participation d’un nombre suffisant de professionnels, capables de résoudre un certain nombre de
problemes, y compris la prévention des actes de torture, inhumains ou dégradants. De [’avis des auteurs, le col-
lectif, par 'intermédiaire de ses représentants, d’organiser son agenda d’activités afin d’établir un plan efficace
pour améliorer les services concernés par les soins de la plus sensibles les membres de la société. De plus, les au-
teurs favorisent les départs volontaires. L’implication de nouveaux diplomés des Facultés de Médecine, de Droit,
de psychologie, mais aussi de journalisme augmenterait la responsabilité sociale des nouveaux praticiens, mais
influencerait également la réforme des pratiques et des conceptions dépassées dans ce domaine.

Mots-clés: torture, peines inhumaines ou dégradantes, institutions psychiatriques et psychoneurologiques,
bénévole, santé mentale.

ACHEKTbBI MPEJOTBPAIIEHUS BECYUEJTOBEYHbIX NI YHU/XKAIOIIUX AKTOB B
YUYPEXKIEHUAX ICUXUATPUU U IICUXOHEBPOJIOT' N

Tcuxuueckoe 300po8be CIMAHOBUMCSL HEUZOEHCHOU MEMOU HAYUHBIX UCCIedo8anull. Yeunus obwecmea (uepes
onpeoeneHHbIX C8oUX npedcmasumerell) OONHCHbL 8 NEPBOoUepPeOHOM NOPAOKe OblMb HANPABIeHbL Ha OnpedeeHue
nosecmku OHsl OJis Oeticmeull no paspadomke 3QhexmueHo20 niana no NOGbIUEHUIO KA4ecmada npeodoCmasislemMblx
yenye 015 Haubonee 4y8CMEUMeNbHbIX YIeHO8 coobuecmea. [Jaunas cmamvs npu3eanda npourtiocmpuposams
UHCIMPYMEHMbl, KOMOopble CUUmaiomesi nonesnvimu 0 beneuyuapos, exniovas «ppacmenmayuioy Llenmpos,
8 KAHCOOM U3 KOMOPBIX HA Ce200HAWHUL OeHb pasmewyensl bonee 400 benedpuyuapos. Taxum obpazom, npu gpae-
menmayuu L{enmpog, pabomarowuil 6 HUX NEPCOHAN OyOem UMensb O3MONCHOCb, NPU COKPAUWEHUU KOTUYeCEd
beneguyuapos, bonee s¢hgpexmusno pabomamos, mem camvim obre2uas ocyujecmsierue ceoell npodeccuoHalb-
HOU OestmenbHOCmu, 6y0em YCmpaneHa u nepeHaceleHHOCMb MAaKUX YupexcoeHutl, nosbiCumcst 3 phekmusHocms
KOHMPONA 34 cuem npusiedenus K no00OHOU desmenbHoCcmi 00CTNAmoyHo20 KOIU4ecmad npogeccuonanos, cno-
COOHBIX cmasums u peuiams 3a0aydu. Ilomumo 3mo2o, asmopvl npoosu2aom uoer npusieuenis 000posobvYes, K
npumepy, 6blnyCKHUKOG (haKyIbmemos Meouyurbl, npasd, NCUXOI02Ull, d MAKIAHCE JHCYPHATUCMUKU, YMO NO360TUM
ROBBICUMb UX COYUATLHYIO OMBEMCIMBEHHOCMb, d MAaKice OYOem IuAmb Ha UCKANCEHUe YCMapesuitx NPAKmux u
KOHYenyuil, 4mo 4acmo Moxcem Oblb CEA3AHO C Yujepoom NpoepecCcusHblX NPaAKmux.

Knrouegvie cnosa: nvimka, becuenogeyrnoe unu yHudxcaroujee oopaujeHue, ncuxuampuiecKue u nCUXoHespoio-
2uyecKue Yupencoens, 6010Hmep, NCUXUIeckoe 300posue.

tari, progresul acesteia sunt guvernate de buna
manuire a starilor psihologice — obiectiv pe care
autoritdtile statale prin legislativ, executiv, organe
subordonate acestora, dar si prin control judiciar
urmeaza a-i supraveghea deplinatatea.

Introducere

Sanatatea mintald reprezinta un element cheie
pentru edificarea bunastarii comunitatii. Indato-
rat stabilitdtii emotionale, oamenii sarguincios isi

cautd oportunitati, insistent demareaza proiecte,
mentin atitudini — constiincioase fatd de propria
avutie si respectuoase fatd de cea a vecinului.

Maturitatea gestului presupune cd se zideste
pentru viitor: fara de a atenta la interesele altuia
si fard de abuza de drepturi si de libertati; fara
de a te exonera de la obligatii; in solemnitatea
intelegerilor comune — ati intelege rostul si ati am-
prenta aportul.

O asemenea formula este aplicabila atata timp
cat mentalitatea comunitatii nu este una afectata,
insemnand ca fiecare dintre subiectele ce o alcétu-
iesc, traiesc departe de anormalitatile sociale, cu
increderea in faptul ca sunt auziti in proximitatea
mesajului transmis $i ca un trai in colectivitate nu
inseamna nimic mai mult decat eforturi egal depu-
se la ntretinere.

Intr-un echivalent — echilibrul intern presupu-
ne si o ordine externd — capacitatea de a rodi a unei

Doar prin implementarea unor politici care
vin in preventivitatea anormalitatii, iar In caz de
aparitie, prin instituirea unor mecanisme menite
a o analiza, a o stoca intr-un mediu dotat reface-
rii — putem discuta despre o comunitate lipsita de
actul criminalitatii si de consecintele subsidiare,
investind in resursa umana a statalitati, facilitam
si modul oranduirii acesteia, focalizam intentii si
eforturi numai inspre conservarea traditiilor, nu-
mai Inspre transmiterea unor bune practici testate
de-a lungul constantelor reusite.

Un asemenea subiect se impune si din perspec-
tiva ca in Republica Moldova sanatatea mintala nu
este inteleasa n totala gravitate a fenomenului, in-
strumentele de precautie par a lipsi in spatiul prac-
tic, iar politicile autoritatilor ocolesc a se expune,
in cele ce urmeaza tinem a explica conceptul, a
lamuri importanta acestuia, a-i descifra actualita-
tea, dar si a demonstra ca defectul social este trait
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in Republica Moldova, iar pe masura alimentarii
acestuia prin indiferentd, prin neglijenta, se permi-
te, succesiv, izbucnirea relelor tratamente, a torturii
si a altor neregularitati care stirbesc din drepturile
naturale oferite individului.

Principalele teze ale cercetarii

Declaratia Universala a Drepturilor Omului
mentioneaza:

—prin art. 1, Toate fiinfele umane se nasc libe-
re §i egale in demnitate §i in drepturi. Ele sunt in-
zestrate cu ratiune, constiintd si trebuie sa se com-
porte unii fatd de altele in spiritul fraternitatii”;

— prin art. 2 ,,Fiecare om se poate prevala de
toate drepturile si de toate libertatile proclama-
te in prezenta Declaratie fara niciun fel de deo-
sebire ca, de pildd, deosebirea de rasd, culoare,
sex, limba, religie, opinie politica sau orice altd
opinie, de origine nationala sau sociald, avere,
nastere sau orice alte imprejurdari. In afard de
aceasta, nu se va face nicio deosebire dupa statu-
tul politic, juridic sau international al tarii sau al
teritoriului de care tine o persoand, fie ca aceasta
tara sau teritoriu sant independente, sub tuteld,
neautonome sau supuse vreunei alte limitari a
suveranitate”’;

— prin art. 3 ,,Orice fiinta umand are dreptul
la viata, la libertate si la securitatea persoanei
sale”;

— prin art. 4 ,, Nimeni nu va fi tinut in sclavie,
nici in servitute, sclavajul si comerful cu sclavi
sunt interzise sub toate formele lor”;

— prin art. 5, Nimeni nu va fi supus torturi,
nici la pedepse sau la tratamente crude, inumane
sau degradante’’;

— prin art. 7 ,,Tofi oamenii sunt egali in fata
legii i au, fara nici o deosebire, dreptul la o egala
protectie a legii. Toti oamenii au dreptul la o pro-
tectie egald impotriva oricarei discriminari care
ar viola prezenta Declaratie si impotriva oricarei
provocari la o asemenea discriminare”;

— prin art. 8 ,, Orice persoana are dreptul la
satisfactia efectiva din partea instangelor juridice
nationale competente impotriva actelor care vio-
leaza drepturile fundamentale ce-i sunt recunoscu-
te prin Constitutie sau prin lege” [1] —la o distanta
de 72 de ani, consacra norme cu titlu de principii,
care astazi mai lupta pentru aplicabilitate.

Tocmai din aceste considerente, sanitatea min-
tala inteleasa ca respectul adus fiintei, devine o va-
loare sociald protejata implicit de majoritatea ac-
telor normative — un ordinar test de logica, atesta
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acest obiectiv ca pus in observatia oricdrui creator
privitor umanismului, puterii instdpanite de majo-
ritate, dainuirii echitatii si a bunei guvernari.

Astfel, prin sandtate mintald urmeaza a se intelege
succesul In impécarea sinelui cu mediul, capacitatea
distingerii realitatii, constientizarii actiunilor si a
gandurilor exprimate. Viceversa acestora o constitu-
ie imposibilitatea sesizarii imprejurimilor, dificulta-
tea intelegerii intentiilor planificate si materializate,
dar si neputinta stabilirii vreunei raspunderi de orice
naturd, indreptata Impotriva celui care actioneaza in
lipsa angajamentului.

Neingrijirea sanatatii mintale sau survenirea na-
turala a antipodului acesteia — tulburarile psihice,
indiferent de formele manifestarii, sunt si urmeaza
afi in mod evidentiat controlate de organismele me-
nite a Intretine colectivitatea, ori, reprezentantilor
comunitatii, in conlucrare, de altfel, si cu art. 1 al
Conventiei pentru apararea Drepturilor Omului si
a Libertatilor fundamentale, [2] intitulat Obligatia
de a respecta drepturile omului, in maniera expusa:
,Inaltele Parti Contractante recunosc oricirei per-
soane aflate sub jurisdictia lor drepturile si liberta-
tile definite 1n Titlul I al prezentei Conventii”, ac-
centuandu-se, prin intermediul Hotararii de Guvern
al Republicii Moldova nr. 1298 din 24.07.1997 a
fost ratificatd Conventia pentru apararea Drepturi-
lor omului si a Libertatilor fundamentale, precum
si unele protocoale aditionale ale acesteia — aspect
care dubleaza obligatia pozitiva a statului in asigu-
rarea respectarii facultatilor individului, garantand
prin acest mod si existenta unor resurse umane
capabile a Intretine masindria statala, in deplina
functionalitate.

Alaturat, prin semnarea Declaratiei de la Hel-
sinki privind sandtatea mintald [3] in 2005, prin ra-
tificarea Conventiei Organizatiei Natiunilor Unite
privind drepturile persoanelor cu dizabilitati [3] in
2010, prin adoptarea Planului European de Actiu-
ne 1n Sanatate Mintald, [4] Republica Moldova si-a
trasat ocupatii in vederea imbunatatirii, reorgani-
zarii domeniilor ce vizeaza stabilitatea emotionala
a populatiei, recunoscand, in acest mod, cd aseme-
nea porniri se pliaza principiilor bunei guvernari,
raspund necesitatilor sociale, fac viabild norma
constitutionald marcata la alin. (3) art. 1 ,,Repu-
blica Moldova este un stat de drept, democratic, in
care demnitatea omului, drepturile si libertatile lui,
libera dezvoltare a personalitatii umane, dreptatea
si pluralismul politic reprezinta valori supreme si
sunt garantate.” [5]
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Prin urmare, actualitatea subiectului se masoa-
rd atdt prin promisiunea de a improspata sistemul
national ce vegheaza mentinerea sanatatii minta-
le, cat si prin datele atestate de Biroul National de
Statistica [6] in anul 2018:

v' . Numdrul estimat al persoanelor cu dizabi-
litati in Republica Moldova este de 176,1 mii per-
soane, inclusiv 10,6 mii copii cu varsta cuprinsa
intre 0-17 ani. Persoanele cu dizabilitati reprezinta
6,6% din populatia tarii cu resedintd obisnuita, iar
copiii cu dizabilitati constituie 1,8% din numarul
total al copiilor cu resedinta obisnuitd din Republi-
ca Moldova.

v' Aproape fiecare a saptea persoana cu dizabi-
litate se incadreaza in categoria celor cu dizabilita-
te severa.

v Persoanele cu dizabilitati in proportie de 66
la sutd sunt din mediul rural, iar, comparativ cu
anul 2014, ponderea lor s-a majorat cu 1,2 puncte
procentuale.

v In cazul copiilor, cauza principaldi a
dizabilitatii o constituie malformatiile congenitale
(26,2%), tulburarile mentale si de comportament
(25,3%), iar, 1n cazul persoanelor adulte cu varsta
cuprinsad intre 18-29 ani, dizabilitatea primara a
fost stabilita in proportie de 15,9% din cauza tul-
burarilor mentale §i de comportament; 14,4% din
cauza tumorilor”.

In cadrul studiului s-a analizat si organizatia
Spitalelor de Specialitate (Institutia Medico-Sani-
tara Publica Spitalul Clinic de Psihiatrie; Institu-
tia Medico-Sanitara Publica Spitalul de Psihiatrie
Orhei; Centrul de plasament temporar pentru per-
soane cu dizabilitati (adulte) din s. Badiceni; Insti-
tutia Medico-Sanitara Publica Spitalul de Psihia-
trie Balti si nu numai), mai exact, dificultatile cu
care cele mentionate se confrunta:

1. Starea materiala a blocurilor locative
(reparatiile cosmetice efectuate, modificarea gea-
murilor si a usilor de acces, 1n unele dintre aceste
institutii, nu sunt in masura de a solutiona intregit
problema confortului unui organism prevazut a de-
servi pacienti cu necesitati speciale, aditional, in
unele dintre cazuri, a unor persoane plasate pentru
un termen nedeterminat, problema aerisirii, mobi-
larii dupa politica ,,a nu se permite transformarea
in obiect vatamator” nu este aplicata, justificandu-
se prin precaritatea fondurilor alocate unui aseme-
nea serviciu). [7]

2. Insuficienta personalului administrativ, a
personalului cu titlu de medic, atat privitor sanatatii
mintale, cat si bolilor de izvor comun, atenteaza

nemijlocit asupra calitatii serviciului, facand posi-
beneficiarilor (servicii de igienizare a blocurilor;
distribuirea meselor); intarzierea administrarii tra-
tamentului, diagnosticarea superficiald/imperfecta
a starii sanatatii, incapacitatea de a face fatd numa-
rului de beneficiari, problemelor pe care acestia le
semnaleaza, amanarea externarii persoanelor care,
desi, sunt pasibile a fi incluse deplin in comunita-
te, procesul este retinut de volumul mare de lucru,
de agenda prioritatilor de actiune lasate pe seama
personalului responsabil.

3. Fenomenul voluntariatului in Republica
Moldova nu se bucurd de-un avént simtitor. intr-o
asemenea circumstanta mizarea pe implicarea gru-
purilor constiincioase, care vin in a asista prestatia
serviciului public, este una desarta, ori, pe plan lo-
cal, asemenea initiative nu sunt diseminate in ma-
sura de a Incuraja tineri sa contribuie la reformari.

4. Starea precara a beneficiarului tratamentului,
un asemenea subiect, de cele mai multe ori sufera
de afectiuni multiple, iar boala prim mentionata
eclipseaza, fara de a mai oferi sansa de a profunda
si de a stabili diagnosticul subsidiar, succesiv, de a
trata boala secunda.

5. Element centralizat — mesele oferite bene-
ficiarilor institutiilor mentionate nu se pot bucu-
ra de substante nutritive indestulate satisfacerii
activitatilor fiziologice, menite a asigura substratul
energetic, enzimatic, hormonal, necesar indeplini-
rii functiilor principale ale organismului.

A se lua in calcul, distribuind mese boga-
te nutritiv, reactionand in preventiv, raspundem
multidimensional mai multor stringente, scutim
autoritdtile de cheltuieli in surplus, prin capacita-
tea primelor mentionate de a:

* creste rezistenta la infectii;

* participa la transmiterea impulsurilor ner-
voase si la functionarea sistemului nervos;

 Intretine sistemul 0sos;

» preveni aparitia problemelor legate de vaz;

* preveni aparitia cariilor.

6. S-a mai remarcat, in interiorul unor aseme-
nea institutii, fenomenele aplicarii pedepselor cor-
porale, a relelor tratamente, dar si a altor conduite
asemanatoare formelor de torturd sunt, adesea,
practicate, atata timp cat cercul inchis de martori,
dar si posibilitatea de a pune sub dubiu declaratiile
unuia dintre acestia sau chiar a victimelor, creeaza
premise suficiente pentru instaurarea criminalitatii
negre, prin cea din urma intelegandu-se totalitatea
crimelor neinregistrate, nedescoperite, nejudecate
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— actiuni ilicite despre existentd carora organele
de drept nu au fost instiintate. Ingrijorator devine
un alt aspect: numarul unor asemenea infractiuni
depaseste numarul crimelor inregistrate, descope-
rite i judecate.

Concluzii

Saturarea oricarui studiu, pe langa partea de
naturd critico-asamblatoare, intervine si cu partea
propunerilor vazute a fi configuratoare, pe care le
prezentam mai jos:

1. promovarea politicii de ,fardmitare” a
institutiilor care se ocupa de ingrijirea mintala, ac-
ceptand ca un Centru de plasament sa adaposteasca
si sa trateze sub limita imperativd nu mai mult de
50 beneficiari. In acest mod se va facilita procesul
de supraveghere si de reabilitare a persoanei, se va
evita aglomeratia unor subiecti speciali predispusi
a fi conflictuali.

2. Raspandirea ideii de a se pune pe roate par-
teneriatul public-privat — incurajarea agentilor
economici sd participe, aldturat autoritatii, la re-
formarea serviciului public — sarcinad distribuita
Directiei parteneriatului public-privat si concesi-
uni din cadrul Agentiei Proprietatii Publice, care
se va ocupa de dezvoltarea campaniilor nationale
de informare, ghidare, de punere la dispozitie a
ghidurilor calauzitoare.

3. Diseminarea valorilor voluntariatului in
programe scolare, cum ar fi in cursul educatiei
civice, cultivand timpuriu, in acest mod, spiritul
activ dezinteresat in cadrul comunitatii. De ase-
menea, se propune afisarea la sediul institutiilor
de invatamant - oportunitati privitoare practicarii
voluntariatului, ludndu-se in calcul si latura indi-
vidualizarii potentialului voluntar: oferta urmeaza
a tine cont de varsta, capacitatea si disponibilitatea
tandrului.

4. Aplicarea exigenta si fara de tentativa elu-
darii a intelegerilor contractuale dintre Centrele
preocupate de sanatatea mintala si institutiile de
invatamant superior de profil psihologic, medical,

juridic, jurnalistic, prin care se va urmari realizarea
stagiului de practica de catre student in una dintre
institutiile preocupate de ingrijirea mintala.

5. Crearea unor raporturi de colaborare dintre
institutia Avocatului Poporului si Directia politici
de protectie a drepturilor persoanelor cu dizabilitati
prin intermediul carora anual se vor planifica stra-
tegii de activitate, se vor stabili gradat obiective
menite sd amelioreze calitatea serviciului public
specializat.

6. Aplicarea unor formule nestandardizate —
incurajarea entitdtilor din domeniul HoReCa sa
aplice donatia implicita, incluzand pentru anumite
produse, la discretia administratorul societatii co-
merciale, un surplus, de exemplu: + 20 MDL (1
Euro), care vor fi varsati pe contul institutiilor spe-
cializate de ingrijirea sanatatii mintale. O aseme-
nea politica va fi public deschisa consumatorului.
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Prezentul articol schiteaza cdteva concluzii referitoare la tortura si la tratamentele inumane si analizeaza
reformele infaptuite pana astazi in Republica Moldova, bazdndu-se pe rezultatele Comitetului pentru drepturile
civile si politice si altor institutii imputernicite cu atributii in domeniu, precum pe interviurile acestora cu experti
locali ce activeaza in domeniul apararii drepturilor omului si in sistemul judiciar. La fel, a fost oglindita situatia
in domeniul respectarii dreptului la un proces echitabil, ceea ce demonstreaza cd, in Republica Moldova nu au fost
atestate progrese esentiale care sa contribuie la realizarea in mod eficient a acestui drept. Concomitent, in lucrare
s-a facut referintd la stagnarea procesului de elaborare a unui cadru legal de combatere a unor fenomene, cum ar
fi crimele de ura, ca existd situatii in care unele mecanisme care ar trebui sa asigure realizarea acestui drept fun-
damental nu sunt aplicate corespunzator §i din aceastd cauzad sunt inregistrate incalcari ale dreptului fundamental
in cauza. Totodata, starea de lucruri in domeniul justitiei ramane o problema esentiald, fapt despre care Curtea
Europeana a Drepturilor Omului (CEDO) a constatat, in mai multe cauze, violarea, de catre Republica Moldova,
a articolului 5 din Conventie.

Cuvinte-cheie: arest preventiv, detentie, Curtea Europeand a Drepturilor Omului (CEDO), proces echitabil,
Conventie, Avocatul Poporului.

TORTURE, HUMAN RIGHTS AND PERSONAL SAFETY

This article draws a number of conclusions relating to torture and ill-treatment, and examines the reforms
accomplished in the Republic of Moldova, based on the findings of the Committee on civil and political rights and
other bodies vested with powers in the area, as well as on interviews with them to experts working in the field of
human rights and the criminal justice system. Likewise, the situation in respect of the right to a fair trial was mirro-
red, which shows that in the Republic of Moldova there have been no essential progress to contribute to the effective
realization of this right. At the same time, the paper was referred to the stagnation of the process of developing a
legal framework for the control of certain phenomena, such as hate crimes, that there are circumstances in which
some of the mechanisms that would be required to ensure the realization of this fundamental right is not applied
properly, and that'’s why I recorded the violation of the fundamental right in question. At the same time, the state of
affairs in the field of justice remains an essential problem, a fact about which the European Court of Human Rights
(ECHR) has found the violation of Article 5 of the convention by the Republic of Moldova in several cases.

Keywords: pre-trial detention, detention, European Court of Human Rights (ECHR), fair trial, Convention,
ombudsman.

TORTURE, DROITS DE ’HOMME ET SECURITE PERSONNELLE

Le présent article tire un certain nombre de conclusions relatives a la torture et aux mauvais traitements et exa-
mine les réformes accomplies en République de Moldova, sur la base des conclusions du Comité des droits civils et
politiques et d & apos; autres organes compétents dans ce domaine, ainsi que des entretiens qu’ils ont eus avec des
experts travaillant dans le domaine des droits de |” homme et du systeme de justice pénale. De méme, la situation
en ce qui concerne le droit a un proces équitable a été reflétée, ce qui montre qu’en République de Moldova aucun
progres essentiel n’a été accompli pour contribuer a la réalisation effective de ce droit. Dans le méme temps, le do-
cument a été mentionné la stagnation du processus d’élaboration d’un cadre juridique pour le contréle de certains
phénomenes, tels que les crimes haineux, qu il existe des circonstances dans lesquelles certains des mécanismes
qui seraient nécessaires pour assurer la réalisation de ce droit fondamental ne sont pas appliqués correctement, et
¢’est pourquoi j’ai enregistré la violation du droit fondamental en question. Dans le méme temps, la situation dans
le domaine de la justice reste un probleme essentiel, un fait sur lequel la Cour Européenne des Droits de I'Homme
(CEDH) a constaté la violation de I’Article 5 de la convention par la République de Moldova dans plusieurs cas.

Mots-clés: détention provisoire, détention, Cour Européenne des Droits de ['homme (CEDH), procés équitable,
Convention, ombudsman.
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IIBITKH, TPABA YEJIOBEKA U JINYHASI BE3SOITACHOCTb

B 0annou cmamve uznacaromes nekomopwvie 6b1600bl OMHOCUMETLHO NLIMOK U OECHel08e4H020 00paueHus U
AHATUBUPYIOMCSL pehopmbl, NPoBedenHble Ha ce200HAuHUI OeHb 8 Pecnybnuke Monoosa, na ocrnoge pe3ynbmamos
Komumema no 2pasicoanckum u ROTUMULeCKUM RPAGAM U OPYeUX YNOTHOMOYEHHBIX OP2AHO8, d MAKJICe UX UHmep-
8bI0 C MECMHBIMU IKCREPMAamu, pabomaiowux é cghepe 3auumol npas 4eiosexka u ¢ cyoebnol cucmeme. Anano-
UYHBIM 0Opa3zom ObLIa OmMpadrceHa cumyayus 8 obnacmu cobnOenUs npasa Ha cnpasediusoe cydebroe pazoupa-
MenbCmeo, Ymo ceudemenbcmsyem o mom, umo 6 Pecnyonuxe Monoosa ne 0b110 3auKcupo8ano cyuecmeeHnozo
npoepecca, cnocobcmeyrouje2o dphexmusHoll pearuzayuu 5mozo npaea. Hapsoy ¢ smum, 6 0oKymenme 2060pu-
JI0Cb 0 3acmoe 6 npoyecce paspabomu npasosoll 6asvi 0/ HOPbOLI ¢ MAKUMU AGTEHUAMU, KAK NPECMYNIeHUs Hd
noyYge HeHAGUCU, O MOM, YMO CYWECMEYION CUNYAYUU, 8 KOMOPLIX HEKOMOPble MEeXAHU3MbL, KOMOPble QONICHbL
2apanmuposamsy pearu3ayuio 3mo20 GYHOAMEHMAIbHO20 NPaAsd, He NPUMEHSIOMCS OONINCHLIM 00PA30M U 4MOo 8
pe3yibmame umMeiom Mecmo HapyuleHusi paccMampugaemo2o 0CHOBHO20 npasd. B mo dice epemsi, cocmosinue oel 6
cghepe npasocyousi ocmaemcsi Kiouegulm gonpocom, u Eeponetickuii cyo no npasam yenosexa (ECIIY9) yemanosun
napywenue Pecnyonukoti Monoosa cmamou 5 Konsenyuu.

Knroueswie cnosa: npedsapumenvroe 3aKaouerue, cooepiicanue nod cmpaiceti, Eeponetickutl cyo no npasam
yenosexa (ECITY), cnpasednusoe cyoebnoe pazoupamenvcmeo, Konsenyus, omoyocmen.

Introducere bile. (2) Perchezitionarea, retinerea sau arestarea
unei persoane sant permise numai in cazurile si cu
procedura prevazute de lege. (3) Retinerea nu poate
depasi 72 de ore. (4) Arestarea se face in temeiul
unui mandat, emis de judecator, pentru o durata de
cel mult 30 de zile. Asupra legalitatii mandatului se
poate depune recurs, in conditiile legii, in instanta
judecatoreasca ierarhic superioara. Termenul ares-
tarii poate fi prelungit numai de catre judecator sau
de catre instanta judecatoreascd, in conditiile legii,
celmultpanala 12 luni. (5) Celui retinut sau arestat
i se aduc de indata la cunostintd motivele retinerii
sau ale arestarii, iar invinuirea - in cel mai scurt
termen; motivele retinerii si invinuirea se aduc la
cunostintd numai in prezenta unui avocat, ales sau
numit din oficiu. (6) Eliberarea celui retinut sau
arestat este obligatorie daca motivele retinerii sau
arestarii au disparut.”

Trebuie luate In consideratie si Regulile de apli-
care a arestului preventiv, conditiile de desfasurare
si masuri de protectie impotriva abuzului, propuse
de catre Comitetul de Ministri ai Consiliului Euro-
pei, care sunt specificate In anexa la Recomanda-
Idei si discutii rea Rec (2006) 13 cu privire la cercetarea in stare
de arest preventiv'.

Documentul mentionat, cu caracter de reco-
mandare, prevede cd in ceea ce priveste ambele
prezumtii, cea a nevinovatiei si cea a libertatii,
arestul preventiv al persoanelor banuite de co-
miterea infractiunii trebuie sd fie mai degraba o
exceptie, decat o norma.

Nu trebuie sa existe o obligatiune ca persoane-
le banuite de comiterea infractiunii (sau anumite
categorii de astfel de persoane) sa fie sub arest pre-

Libertatea individuala si siguranta persoanei re-
prezintad una dintre cele mai sensibile si complexe
valori ale fiintei umane care, alaturi de alte drepturi
fundamentale, ocupa un rol primordial in cadrul
unei societati democratice. In acest context, Repu-
blica Moldova se confrunta cu o problema foarte
grava cu un impact direct si negativ asupra acestui
drept fundamental, aceasta problema fiind aplica-
rea excesiva a detentiei preventive.

In rezultatul analizei situatiei privind dreptul
fundamental la libertatea si siguranta persoanei,
determinam cu certitudine ca, nu pot fi mentionate
careva schimbari in acest domeniu. In continu-
are sunt depistate situatii in care persoanele sunt
retinute mai mult decat prevede termenul legal de
72 de ore, iar datele privind persoanele aflate in
arest preventiv denotd o descrestere nesemnifi-
cativa a aplicarii acestei masuri. Totodata, nu se
observa eforturi din partea statului privind imple-
mentarea recomandarilor internationale referitor la
realizarea acestui drept fundamental.

Acest drept — libertatea individuala si siguranta
persoanei — este reglementat 1n articolul 9 din
Declaratia Universald a Drepturilor Omului, arti-
colul 5 din Conventia pentru apararea drepturilor
omului si a libertatilor fundamentale, articolul 9
din Pactul cu privire la drepturile civile si politice,
precum si articolul 14 din Conventia privind drep-
turile persoanelor cu dizabilitati.

Dreptul fundamental la libertate si siguranta per-
soanei este prevazut de articolul 25 din Constitutia

Rep_ubl_ic.ii MOldQV_a» care prevede céi. »(1) Lib?rta' ! Adoptata de Comitetul de Ministri la 27 septembrie
tea individuala si siguranta persoanei sunt inviola- 2006, la cea de-a 974-a intrunire a prim-ministrilor.
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ventiv. In cazuri separate, arestul preventiv trebuie
aplicat doar in cazuri strict necesare si drept o ma-
surd de ultima instanta si nu trebuie aplicat ca ma-
sura de pedeapsa. Pentru a evita aplicarea inadec-
vata a arestului preventiv, trebuie sé fie accesibila
cea mai larga gama posibila de alternative, masuri
mai putin restrictive ce tin de comportamentul in-
fractorului suspectat.

Astfel, arestarea preventiva trebuie sa fie o
exceptie de la dreptul de libertate si securitate, i sa
fie aplicata in cazuri, 1n care sunt prezentate probe
certe, insotite de argumentari, care ar confirma cu
certitudine probabilitatea comiterii actiunilor de
catre persoanele banuite.

Arestarea este 0 masura exceptionala. Ca urma-
re, arestarea poate fi dispusa numai in anumite ca-
zuri $i numai pentru anumite motive, care trebuie
aratate Tn mod concret si convingdtor in hotararea
organului care o dispune’.

Dreptul la libertatea si securitatea persoanei
este prevazut si de Obiectivul de Dezvoltare Du-
rabild nr. 16: Pace, justitie si institutii puternice.
Promovarea unor societiti pasnice si favorabile
incluziunii pentru o dezvoltare durabila, asigura-
rea accesului la justitie pentru toti si crearea unor
institutii eficiente, responsabile si incluzive la toa-
te nivelurile.

Obiectivele includ reducerea tuturor formelor
de violentd; eradicarea violentei impotriva copi-
ilor si traficului de copii; promovarea statului de
drept si a justitiei pentru toti; reducerea fluxurilor
financiare si de arme ilicite, a coruptiei si a mitei;
dezvoltarea unor institutii eficiente; participarea la
luarea deciziilor la toate nivelurile; identitate lega-
1a pentru toti.

Referitor la libertatea individuald si siguranta
persoanei, Republica Moldova a receptionat unele
recomandari din partea organismelor internationale
de protectie a drepturilor omului. Astfel, Comitetul
pentru drepturile civile si politice, sustine ca Statul
parte ar trebui sa-si adapteze legislatia si practica
la articolul 9 din Pact, tinand seama de Comenta-
riul general al Comitetului nr. 35 (2014) privind
libertatea si siguranta personald, in care Comite-
tul considera ca 48 de ore in ansamblu reprezinta
suficient timp pentru ca persoanele arestate sa fie
aduse in instanta.

Totodata, Comitetul pentru drepturile per-
soanelor cu dizabilitati indeamna statul parte sa
revizuiascad si sa abroge prevederile legale care

2 Hotararea Curtii Constitutionale a Republicii Mol-
dova nr.3 din 23.02.2016;
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legitimeaza internarea fortatd si tratamentul psi-
hiatric non-consensual pe motiv de deficientd; sa
intreprinda toate masurile legale si de altd natura
necesare pentru a opri privarea de libertate a per-
soanelor cu dizabilitati pe baza unei deficiente re-
ale sau percepute.

Masura de arest preventiv continud sia fie o
problemad pentru justitia din Republica Moldova.
In ultimii ani, mai multe studii au aratat ca ma-
joritatea demersurilor pentru prelungirea arestului
preventiv nu au anexate probe relevante, cu toa-
te acestea, majoritatea dintre ele sunt acceptate in
instante.

Problema aresturilor preventive, desi este una
veche, a revenit 1n atentia presei, cat si autoritatilor
competente, cu ocazia unor dosare de rezonanta,
printre care si cazul lui Andrei Braguta, care a
decedat in luna august 2017, in timp ce se afla in
arest preventiv in izolator?.

La 29 august 2017 in spatiul mediatic au aparut
informatii cu privire la decesul cetateanului Andrei
Braguta, in conditii dubioase, in sistemul peniten-
ciar al Republicii Moldova. Andrei Braguta a fost
retinut de politie pentru violenta nepericuloasa fata
de o persoand cu functie de raspundere, iar peste
10 zile de detentie a decedat in Penitenciarul nr. 16.
Alegatiile de maltratare ale victimei erau sustinute
de rudele si de avocatii acestuia.

Avocatul Poporului s-a sesizat pe marginea
acestui caz mediatizat pe larg, calificandu-1 drept
caz de o importanta sociald deosebita. Rezultatele
investigdrii din oficiu a cazului de deces in cus-
todia statului a lui A. Braguta au fost expuse in-
tru-un raport special.* In rezultatul investigatiei s-a
constatat ca din momentul retinerii cetdteanului A.
Braguta de catre angajatii Politiei si pana la pla-
sarea acestuia in institutiile penitenciare au fost
incalcate garantiile minime Tmpotriva relelor trata-
mente si nu a fost asigurata respectarea demnitatii
umane. Indiferenta, neglijenta si factorul uman
(a angajatilor politiei, a personalului medical),
sirul de reforme intrerupte, esecul In comunica-
rea institutionald intre sistemul penal si cel civil,
nedocumentarea si neraportarea actelor de tortura,
lipsa unor reglementari interne clare cu privire la
intervenirea in situatii exceptionale si de izolare a
persoanelor cu dizabilitati sau cu tulburari, neres-
pectarea procedurii de retinere (articolul 167 CPP),

> https://www.europalibera.org/a/dreptul-tau-arestul-

preventiv/28742204 . html
4 http://ombudsman.md/sites/default/files/document/
attachments/raportspecial.pdf
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TORTURA, DREPTURILE OMULUI 51 SIGURANTA PERSOANEI

insuficienta supravegherii, imposibilitatea gestio-
narii crizelor comportamentale, etc. sunt doar ca-
teva elemente subiective ale acestui proces vicios,
care a dus la un final tragic — decesul victimei.

Curtea Europeand a constatat violarea artico-
lului 5 din Conventie de catre Republica Moldo-
va 1n cauzele: Vasilciuc v. R.Moldova, Gumeniuc
v. R.Moldova, Braga v. R.Moldova, lalamov v.
R.Moldova, Grecu v. R.Moldova.

In aceste cauze Curtea a constatat probleme re-
feritoare la arestarea nejustificatd a reclamantului,
ceea ce a determinat arestarea Intr-un alt stat in ve-
derea extradarii in Republica Moldova; arestarea
contraventionald a reclamantului in temeiul con-
vertirii amenzii contraventionale neplatite printr-o
procedura judiciara despre care nici nu a fost infor-
mat; detentia in Republica Moldova in baza unei
condamnari emise de catre asa-numitele ,,autoritati
transnistrene”; arestarea reclamantului ca urma-
re a admiterii de catre judecator a demersului de
arestare depus cu depasirea termenului procedural
prevazut de lege; acordarea compensatiilor insufi-
ciente pentru detentie abuziva.

Totodata, la 21 decembriec 2017, Curtea
Constitutionald a pronuntat Hotararea privind
exceptia de neconstitutionalitate a alineatului (2),
articolul 2325, si a unor prevederi din alineatul (4),
articolului 308° din Codul de proceduri penala al
Republicii Moldova.

Curtea a subliniat cd, in cazul in care persoana
a fost detinutd in mod ilegal, inclusiv ca urmare a
nerespectarii termenului privind depunerea demer-
sului de prelungire a arestului, persoanei trebuie sa
i se acorde o despagubire pentru privarea de liber-
tate efectuatd in conditii arbitrare.

Avocatul Poporului sustine ingrijorarile Comisa-
rului European pentru drepturile omului, Nils Muiz-
nieks, 1n ceea ce priveste necesitatea eforturilor su-
plimentare pentru a spori competenta profesionalad
a sistemului judiciar si de a imbunatati motivarea
deciziilor luate de instantele judecatoresti, inclusiv
in cazurile legate de detentie pe arest preventiv.

5 Cu exceptia termenului prevazut pentru caile de atac,
actul efectuat de procuror se considera ca depus in termen
daca data la care a fost trecut in registrul de iesire a actelor
se incadreaza in termenul cerut de lege pentru efectuarea
actului;

6 In urma examindrii demersului, judecatorul de instructie
adopta o incheiere motivata privind aplicarea fata de invinuit
a masurii arestarii preventive ori a arestarii la domiciliu sau
respinge demersul. In baza incheierii, judecitorul elibereaz
un mandat de arestare care se inméaneaza procurorului si in-
vinuitului si care se executd imediat;
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Detentiunea persoanelor care urmeaza a fi tri-
mise in judecatd nu trebuie sa constituie reguld,
dar punerea in libertate poate fi subordonata unor
garantii asigurand Infatisarea lor la sedintele de ju-
decata, pentru toate celelalte acte de procedura si,
daca este cazul, pentru executarea hotararii.

Libertatea personald este o conditie fundamen-
tald de care trebuie s profite fiecare. Privarea ei
este susceptibila de a avea un impact direct si ne-
gativ asupra beneficierii de multe alte drepturi, in-
cepand cu respectarea vietii private si de familie,
continuand cu libertatea de reuniune, asociere si
exprimare $i pana la libertatea de circulatie.

In plus, fiecare privare de libertate plaseaza
persoana afectatd intr-o pozitie extrem de vulne-
rabild si o expune riscului torturii si tratamentelor
inumane sau degradante. Judecatorii trebuie deci
intotdeauna sa aiba 1n vedere ca, pentru a nu lipsi
garantarea libertatii de esentd, orice detentie trebu-
ie sd fie exceptionald, justificatd in mod obiectiv si
sd nu depaseasca strictul necesar.

In anul 2017 au fost evocate multitudinea si
complexitatea problemelor cu care inca se mai
confrunta statul in contextul asigurarii drepturilor
si libertatilor fundamentale ale omului in locurile
de detentie.

Cazul Braguta a readus pe agenda publica inca-
pacitatea sau nedorinta ferma a autoritatilor in era-
dicarea fenomenului torturii si a impunitatii. Din
momentul retinerii primului de angajatii politiei si
pana la plasarea acestuia 1n institutiile penitencia-
re au fost violate total sau partial garantiile mini-
me impotriva relelor tratamente (normele CPT) si
demnitatea umana. Indiferenta, neglijenta si facto-
rul uman; sirul de reforme initiate, dar nefinaliza-
te; esecul de comunicare institutionald, in special
intre institutiile sistemului penal si ale celui civil;
documentarea si raportarea defectuoasa a actelor
de torturd; lipsa unor reglementari interne clare cu
privire la intervenirea in situatii exceptionale si de
izolare a persoanelor cu dizabilitati sau cu tulbu-
rari; nerespectarea procedurii de retinere prevazute
de art. 167 Cod de procedura penala al R. Moldo-
va; insuficienta angajatilor responsabili de supra-
vegherea si securitatea retinutilor; imposibilitatea
gestionarii crizelor comportamentale, etc sunt doar
cateva elemente subiective ale acestui proces vici-
os, care a condus la un final tragic — decesul unei
persoane aflate in custodia statului.’

7 Raport special privind rezultatele investigarii din ofi-
ciu a cazului de deces in custodia statului a cetateanului
Andrei Braguta, http://ombudsman.md/ro/advanced-page-
type/tematice;
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Problemele sistemice, precum si gradul de im-
plicare a autoritatilor n aceasta spetd au fost ex-
puse in repetate randuri de Avocatul Poporului, or-
ganismele internationale si organizatiile societatii
civile.

In altd ordine de idei, reformele initiate nu
pot atinge rezultate scontate decat in cazul unei
sustineri politice si financiare depline in acest do-
meniu. Prin urmare, prin analiza situatiei in do-
meniul prevenirii torturii, Avocatul Poporului si-a
propus sa ofere un instrument de lucru util pentru
toate autoritatile implicate in procesul continuu de
reformd a sistemului penitenciar, politiei si ocro-
tirii sanatatii din perspectiva asigurarii respectarii
demnitatii umane si a drepturilor persoanelor pri-
vate de libertate, cat si a angajatilor care activeaza
in aceste sisteme.

Prezenta cercetare are ca sursa principald con-
statarile si rezultate obtinute in cadrul vizitelor
preventive desfasurate in locuri de detentie. Pen-
tru a evidentia anumite aspecte privind sistemul de
detentie au fost utilizate rezultatele investigatiilor
efectuate de Directia Investigatii si Monitorizare
din cadrul OAP, reprezentantelor teritoriale ale
OAP (Balti, Cahul, Comrat, Varnita), precum si
datele cu privire la specificul cererilor remise si
restituite de catre Directia Gestionare Cereri din
cadrul OAP. Potrivit datelor OAP, din numarul
total de cereri parvenite din locurile de detentie,
80 % din ele sunt preluate pentru investigare. In
majoritatea cererilor sunt reclamate conditiile rele
de detentie. Alte surse de informatie constituie no-
tele informative parvenite la OAP prin intermediul
sistemului operational din cadrul Departamentului
Institutiilor Penitenciare, informatiile din mass-
media, rapoartele sectorului asociativ, rapoartele
autoritatilor vizate (Departamentul Institutiilor

Penitenciare, Inspectoratul General de Politie, Mi-
nisterul Sanatatii, Muncii si Protectiei Sociale),
precum si constatarile organismelor internationale
de domeniu (Comitetul impotriva Torturii, Subco-
mitetul pentru prevenirea torturii).

Avocatul Poporului,inactivitateasade prevenire
a torturii, prezinta recomandari autoritatii sau per-
soanei responsabile pentru Tmbunétatirea situatiei
persoanelor private de libertate, Tmbunatatirea
conditiilor de detentie si prevenirea torturii.

Recomandari

e Revizuirea practicii de aplicare a masurilor
alternative arestului preventiv, astfel incat acesta
sa fie aplicat in calitate de masura exceptionala;

e Sporirea competentei profesionale a sistemu-
lui judiciar, pentru a Tmbunatati motivarea decizi-
ilor luate de instantele judecdtoresti in cazurile de
aplicare a masurii arestului preventiv.
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ROLUL MECANISMULUI NATIONAL DE PREVENIRE A TORTURII SI ALTOR PEDEPSE SAU
TRATAMENTE CRUNTE, INUMANE SAU DEGRADANTE

In prezentul articol autorul examineazd importanta si necesitatea credrii in Republica Moldova a unui Me-
canism national de prevenire a torturii, precum §i dezvaluie principalele probleme ale activitatilor acestuia. Este
analizat si rolul Consiliului din sfera juridica a Republicii Moldova. Este examinata si influenta mecanismelor
internationale asupra imbunatdatirii practicii de aplicare a legii, inclusiv accentul este pus pe practica Curtii Eu-
ropene a Drepturilor Omului (CtEDO). Autorul vine cu o serie de propuneri importante pentru imbunatdtirea
eficacitatii Mecanismului national de prevenire a torturii.

Cuvinte-cheie: tortura, Conventia ONU impotriva torturii, mecanism national, practica CEDO.

THE ROLE OF THE NATIONAL MECHANISM FOR THE PREVENTION OF TORTURE AND
OTHER CRUEL, INHUMAN OR DEGRADING TREATMENTS OR PUNISHMENTS

In this article the author examines the importance and necessity of creating in the Republic of Moldovaa a nati-
onal mechanism for the Prevention of torture, as well as reveals the main problems of its activities. The role of the
Council in the legal sphere of the Republic Of Moldova is also analyzed. The influence of international mechanisms
on improving law enforcement practice is also examined, including emphasis on the practice of the European Court
of Human Rights (ECtHR). The author comes up with a number of important proposals for improving the effective-
ness of the national mechanism for the Prevention of torture.

Keywords: torture, UN Convention against torture, national mechanism, ECHR practice.

LE ROLE DU MECANISME NATIONAL DE PREVENTION DE LA TORTURE ET AUTRES PEINES
OU TRAITEMENTS CRUELS, INHUMAINS OU DEGRADANTS

Dans cet article, I’auteur examine ['importance et la nécessité de créer en République de Moldovea un mécanis-
me national pour la prévention de la torture, ainsi que révéle les principaux problemes de ses activités. Le role du
Conseil dans le domaine juridique de la République de Moldova est également analysé. L’influence des mécanismes
internationaux sur |’amélioration des pratiques répressives est également examinée, notamment en mettant [ 'accent
sur la pratique de la Cour Européenne des droits de I’homme (CEDH). L auteur présente un certain nombre de
propositions importantes pour améliorer [’efficacité du mécanisme national de prévention de la torture.

Mots-clés: torture, Convention des Nations Unies contre la torture, mécanisme national, pratique de la
CEDH.
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BBenenue

MonioBa BXOJUT B YHCIIO CTPaH C HaMOOIb-
IIMM KOJIMYECTBOM ka0 B EBpomneiickuii cyn o
npasam gyenoseka (ECIIY). Yame Bcero, o 6051b-
HIMHCTBY oOpamieHuii MongoBy Npu3HaOT BUHO-
BHOW B HECIPaBEJIMBOM TPABOCYAWH, MBITKAX U
HapyLIeHUH IpaBa Ha CBOOOIY U JIMYHYIO HENPH-
KOCHOBEHHOCTE. Tak, ¢ 1997 mo 2019 rox Momnno-
Ba B o0mieit cnoxxHoctr mpourpaia B ECITY 27%
JIeJT U3-3a MPUMEHEHUS IBITOK U 0eCueIOBEYHOTO
WIN YHUKAIOMIETO JIOCTOMHCTBO OOpaleHuu (CT.
3 EKIIY). CnemoBarenbHO, YUpEXKI€HUE U aKTHB-
Has JedaTeNbHOCTh HalumoHanpHOrO MexaHH3Ma
MO TMPEJOTBPAIICHUIO TIBITOK JIOJDKHA M3MEHHUTh
JaHHYIO CUTYaLHIO.

Lenv pabomut 3axnroyaercs B ananuse dphex-
TUBHOCTH AesTenpHOCTH HanmonanbHOro mexa-
HU3Ma 110 IPEJOTBPAIICHHIO MHITOK B PecnyOinke
Momnnosa.

OcHOBHBIE T€3UCHI HCCJIeN0BaAHMS

®dakynpTaTUBHBIA NpoTOKOa K KoHBeHIMU
OOH npoTuB meITOK' MpeycMaTpuBaeT Co31aHNue
CHCTEMBI PETYJISIPHBIX MTOCEIIEHUI MECT coaepKa-
HUS MO/ CTPAXEil CO CTOPOHBI HE3aBUCUMBIX JKC-
TIEPTOB /IS TPEOTBPAILIEHUS ITBITOK U JPYTUX BU-
JTIOB YKECTOKOTO oOpamieHus. JlaHHBIH MeXaHU3M,
paspaboTanHblii DaKyJIbTaTUBHBIM POTOKOJIOM,
BKrodaeT B cedst [logrkomuter OOH 1o mpeny-
NPEXKICHHUIO TBITOK, U TIOMUMO 3TOrO TpeOyeT oT
KaX/JI0TO TOCynapcTBa, ydacTHWKa KoHBeHIHH,
YYpEenuTh WM Ha3HAYUTh cOOCTBeHHBIM Harwo-
HaJIbHBIA MPEBEHTUBHBIA MEXaHU3M IpPEIOTBpa-
meHus neiTok (HITM).

MexayHaponHoe TpaBo TpeOyeT OT Ka)II0ro
roCy/1apCTBa MpeAynpexaarh neiTku’. KoHBeHus
MIPOTHB IBITOK OO0SI3bIBAET KaXKJ0€ TOCYIApCTBO-
YYaCTHUKA TNPHHATH 3()(EKTHBHBIE MeEphI 10
MIPEIYTIPEKISHHUIO TIFITOK M IPYTHX (HhOpM KECTo-
KOT0, 0eCYeIOBEYHOTO MJIM YHUIKAIOMIETO JI0CTO-
HHCTBO OOparieHus Win Hakasauus®. KoHBeHus

1

@axynbsraruBHbelid npotokon K Konsenimun OOH
MIPOTUB TIBITOK W JPYTUX JKECTOKHX, OeCUeIOBEUHBIX
WIN YHIKAIOIUX JOCTOMHCTBO BHJOB OOpalleHHs WIH
HakaszaHWs, NpUHATHIH [enepansHoi Accambneeir OOH
18 nexadps 2002 r., Tox. OOH A/RES/57/199, Bctynun B
cuity 22 nrons 2006 r.

2 MesKtyHapO/IHBII YTOJIOBHBIIM TPHOYHA O ObIBLICH
IOrocnaBun, OOBunuTenb npoTuB DypyHmkuu (10
nekadpst 1998 r), neno No. IT-95-17/I-T, naparpad 148.

3 KOHBCHIMs TPOTHB MBITOK U JIPYIUX KECTOKHX,
0OecyeNoBEeUHBIX WM YHH)KAIOUIMX JOCTOWHCTBO BH/IOB
oOpalieHnsi WM HaKa3aHWs, INPUHITAS PE30NIONHei
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MIPOTHB TBITOK TOYHO OMpPEIENeT MEphl, TaKue
KaK YroJOBHOE HaKa3aHUE W IPECIICIOBAaHUE 3a
MIPUMEHEHHUE TIBITOK, a TAaK)Ke BBEJICHHE 3aIpera
Ha MWCHOJNb30BaHHE HMH(OpMALUM, MOIYyYEHHOH
MOCPEACTBOM TIBITOK, KOTOpBIE JOJKHBI Tpea-
IIPUHATH TOCYAAapCTBA-y4YaCTHUKU B LEJIX Oosee
3 PEKTUBHOTO NPEeayNpexAeHHs MBITOK W Ha-
Ka3aHud 3a UX npuMmeHneHue. CrenoBarenbHO, B
3akoHoJarenscTBe PecnyOnukn MomnnoBa Obuia
YCTaHOBJIEHA OTBETCTBEHHOCTh 3a IPUMEHEHHE
MBITOK.

Hecmotps Ha psan Mep, HpeayCMOTPEHHBIX
KonBennueii mpoTtuB MeITOK, ¥ Ha paboty Komm-
TEeTa M0 MPEAYNPEKICHUIO TIBITOK, TOT (PEHOMEH,
Kak ¥ Jpyrue (HOpMBI KECTOKOTO OOpalleHHs, K
COXAJICHUIO, BCE €I1Ie CYIeCTBYIOT. PaKynbTaTHB-
HBIH MPOTOKOJ OBLT pa3paboTaH ISl TOrO, YTOOBI
o0ecreunTh rocylapcTBa MPaKTHUYECKUM HHCTPY-
MEHTOM, KOTOPBI MOMOXKET UM BBINOJIHATh CBOU
00s13aTeNIbCTBA, MPEIYCMOTPEHHBIE MEXKTyHAPO/I-
HbIM npaBoM u camoil Konsenuueit. C stoil me-
11610, PaKyIbTATUBHBINA MPOTOKOJ BBOJIUT CHUCTE-
My PEryISIpHBIX IIOCEIIEHHH MECT COAEp KaHUs
M0J] CTpa)kell CO CTOPOHBI HE3aBHCHUMBIX HALMO-
HaJBHBIX U MEKYHAPOAHBIX IKCIIEPTOB ISl TOTO,
9TOOBI OCITY>KUTh OCHOBOH JUISI IPAKTHUECKOTO U
KOHCTPYKTHUBHOTO JMAJIOTa MEX/1y OCYIIECTBIISAIO-
LIMMH MOCEUICHHs SKCIIEPTaMU U BIIACTSIMH HA HH-
CTUTYLIMOHAJILHOM M HAIMOHAJILHOM YPOBHE".

B coorBercTBHMM €O cBOMMH 0Os3aTelbCTBa-
MU 10 BHEIPEHHUIO MEXTYHApOAHBIX CTaHAAPTOB
110 MCKOPEHEHUIO M MPEIYyTPEKICHHUIO TBITOK, 16
centsOpst 2005 roma MonoBa npuHsIa 1 3aKOH
o parudpukanuu DakyJIbTaTUBHOTO MPOTOKONA K
KoHBeHIINM NPOTUB MBITOK U IPYTHX KECTOKHX,
OecueIOBEUHBIX MM YHIKAIOIIMX JIOCTOMHCTBO
BHIIOB oOpameHuss W Hakazanus Ne66-XVI ot
30.03.2006 patudunuposana Konsenumio OOH
IPOTHUB NBITOK U DaKylIbTaTUBHBIA MPOTOKOI K
Konsenruu, npunsToii [ eHepanpHOM Accambieeit
OOH 18 nexabps 2002 rona.

®akynbratuBHbll  [IpoTokon k KoHBeHUuH
MPOTUB TIBITOK M JAPYTHX >KECTOKHX, OecyenoBed-

39/46 I'enepanbroii Accambiien OOH ot 10 nexabpst 1984
I, BCTynuia B cuity 26 utons 1987 r. B gactHOCTH, CM.
crarbu 2(1) u 16. Cm. Taxoke Tperuii naparpad npeamOyIist
DakymETaTHBHOTO IIPOTOKOIA.

4 ®akynpratuBHBI TpoTokon K Komeenrmun OOH
IPOTHB IIBITOK M JAPYTUX MXKECTOKUX, OeCuesOBEUHbIX
WIN YHIDKAIOUIMX JOCTOMHCTBO BMJOB OOpAllCHUs WU
Haka3zaHus, NpuHATHI [enepanbHoil Accambneeit OOH
18 nexabps 2002 r., JTok. OOH A/RES/57/199, Bctynun B
cuimy 22 wrons 2006 T
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HBIX U YHUXKAIOIIUX JIOCTOMHCTBO BHJIOB OOpaliie-
HUS W HaKazaHWs BCTYNWJI B cuiy B PecryOmnmke
Mongosa 24 utons 2006 roga. [Ipaktuka BHEApe-
Hust OIIKIIIT He orpannyuBaeTcsi CTPOTo Omnpee-
JICHHOW (OPMYJIOi, HE OINpPEAeIsieT MEXaHU3MBI,
OJTHAKO OOJIBIMMHCTBO €BPOTNEHCKUX CTPaH, KOTO-
pBIe TIOJNUCANN W paTUPUIIUPOBAIN YKa3aHHBIC
JIOKYMEHTBI, CJlIeJlali BBIOOp B TOJIb3Y HAI[HO-
HaJIbHBIX YUPEXKIACHUHU 10 IpaBaM YEJI0BEKA.

Takum oOpa3om, oco3HaBas HEOOXOIUMOCTh
BOBJICUCHUS TPaKTAHCKOTO OOIIecCTBAa B HAIHO-
HaJIbHbIE MPOLECCHl O HMCKOPEHEHUIO MBITOK B
pamkax aestenbHocTH L{entpa o [IpaBam Yeno-
Beka B Mommose B 2008 roxy Obur cozman Kon-
cynpTaTuBHBIH COBET, TIIaBHAs 3a7jaua KOTOPOTO
— IPEIOCTAaBICHUE KOHCYJIBTALMI U OKa3aHUE 10-
Mot OMOyICcMeHy B peann3aunu QpyHKIUH Ha-
[IHOHAJILHOTO MEXaHW3Ma 0 TPEAYIPEkKICHUIO
nbIToK. COBET HaAENEH MPSMbIMU MOJHOMOYMSI-
MU TI0 MOHUTOPUHTY (DaKTOB MPUMEHEHHUS TTBITOK
U APYTOTO )KECTOKOTO WX OE€CUeI0OBEIHOTO 00pa-
IICHUS UM HaKa3aHUSI.

Parndunnposas @akynsratuBubi [IpoToxomn,
MounioBa noaTBEpAMIa CBOIO MO3ULIMIO OTHOCHU-
TEJBHO TMBITOK U 0E€CUEIOBEYHOTO WJIH YHHIKAI0-
IIeTO JOCTOWHCTBO OOpaIeHus] Wi HaKa3aHWf,
KOTOPBIC 3aMpeIICHBl U TIPEACTABISAIOT CO00H ce-
PbE3HBIE HAPYLLIEHHUSI IPAB YEJIOBEKA.

BnocnencTeum, Ha ocHOBE HOBOro 3akona PM
Ne 52 ot 03.04.2014 «O Hapomnom AnBokarey,
B LIEJSIX 3aLIUThl TPaXXJaH OT IBITOK U JAPYTUX
JKECTOKHUX, OCCUCTOBEUHBIX WIIM YHIKAIOIIUX J10-
CTOWHCTBO BHUJOB OOpallleHHus W HaKa3aHUs MpHU
Oduce Hapoguoro anBokara 0bu1 coznan CoBer
0 TIPEAYIIPEKICHUIO TBITOK B KaUECTBE HAITHO-
HaJIbHOTO MEXaHHU3Ma M0 MNPEAYNPEKICHUIO TbI-
TOK B COOTBETCTBUHU ¢ DaKyIbTaTUBHBIM MPOTO-
koJioM K KoHBeHIIMM MpoTuB NBITOK. B 11emsx ooe-
CIICUCHUS 3aIIUTHI OT MBITOK U IPYTUX JKECTOKUX,
0OecUenoBeUHbIX WM YHIDKAIOMIUX JTOCTOMHCTBO
BHJIOB OOpalleHus U Hakazanuss HapoHelii afgBo-
KaT 00eCIeYnBACT MPOBEACHUE MEPUOIUYCCKHUX
MpO(UIAKTUYECKIX W KOHTPOIBHBIX MOCEIEHUH
MECT, TJIC JIMIa, JHUIICHHBIC CBOOOIbI, COACPIKAT-
€A WIH MOTYT COIEPXKAaTbCs MO PACIOPSKEHUIO
TOCYAapCTBEHHOTO OpraHa Wi IO €ro YKa3aHHUIo,
100 C eT0 BEOMa FUIH MOTYAITHBOTO COTIIACHSI.

Unenbt CoBeTa CaMOCTOATEIHHO BBIOMPAIOT
MecTa, MOJJICKAIIIE TIOCCIEHUIO, U JIHI], C KOTO-
pBIMH KeTatoT OecemoBarh. [ ocymiecTBIeHUS
PO HIAKTUYECKUX U KOHTPOJIBHBIX MMOCCIICHUI
He TpeOyeTcs HU MPEeABAPUTEIHLHOTO yBEIOMIIE-
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HUSI, HA pa3perieHuss Kakoro Obl TO HU OBLIO Op-
rana. Bo Bpems npounakTideckux U KOHTPOITb-
HBIX TIOCEHICHUN ayauo- WIM BHUICOAmnmaparypa
MOJKET TPUMEHSTHCS C COTJIACHS 3alMCHIBAEMO-
ro auna. [lo pe3ynbraram Kakaoro MocCemeHus
COCTAaBIISICTCST AOKJIAd, KOTOPBIM MOJDKEH Comep-
XKaTh, 110 OOCTOATEIHCTBAM, MPEIOKCHHS U Pe-
KOMEHIAINH TI0 YIYYIIEHHIO CUTYaIlnin®.

Coser mo mnpenynpexaeanto nsiTox (CIIIT)
KOHCTAaTUpyeT, 4To Oophba ¢ mbiTkamu B Peciry-
omrke Monmosa B 2018 rony HE CBUACTEIHCTBYET
0 MPOrpecce Mo CPAaBHEHUIO C MPEABLTYIIIUMU TO-
JlaMH, 2 B HEKOTOPBIX aCTIEKTax OTMEUYaeTcs ,,3a-
MOpaKMBaHWE WU JaXe YXyIIIeHHEe CUTYaIuH.

TropbMBI TIO-TIPEKHEMY TMEPEIOTHEHBI U pac-
MOJIaTal0T YHU3UTEIbHBIMH YCIOBHAMH JIJISI OCYXK-
neHHbIX. O1ieHKa ObLIa JJaHa COBETOM ITOCJIC TIPOBE-
JIEHUS TPOPIITAKTHUCCKUX U CIICITHATBHBIX TTOCEe-
IICHUN B IIEHUTCHIIMAPHBIE YIPEKICHUS CTPAHBI.
OTu NaHHBIE OBLITN U3JIOKEHBI B TOIOBOM OTUETE 3a
2018 rox: ,,Cutyarus B 00JaCcTH IPETOTBPAIIICHHUS
nbeiToK B PecriyOnuke Mosyosa”. Ilo cioBam ujie-
Ha CIIII Jymutpy Pyccy, MaTepranbHbBIE YCIOBHS
cofiepKaHUs B OOJIBITMHCTBE TICHUTCHIIUAPHBIX
YUIPEKICHUSIX HIDKEC HAIMMOHAIHHBIX U MEXKIyHa-
POIHBIX CTaHJAPTOB. B ciencTBeHHOM H30IsTOpE
KumuneBckoro rapau3ona MunucTepcTsa 000po-
HBI PecniyOimrkn MoiioBa MMOTHOCTBIO OTCYTCTBY-
IOT TaPaHTUU MPOTUB MBITOK WIH JAPYTHUX TUIOXUX
METOMIOB oOOpamieHusi. UIeHbl COBETa IEPHOIH-
YECKH KOHCTaTHPYIOT, YTO Ha dTare 3ajJepiKaHus
JIUI[ 3a9aCTyI0 HECOPAa3MEPHO MPHUMEHSETCS CO-
TPYIHUKAMU TTOJUIIUN (PU3UIECKast CHUITa WITH CIIe-
LUAaJbHBIC CPEJCTBA. 3aJepKaHHbIC HE MPOXOISIT
MEIUIIMHCKOE 00CIeTI0OBaHNE TTPH KaXKIOM BXOJIE U
BBIXOJI€ U3 TIOPbMbL. MeIUIIMHCKUI epcoHal He
SIBJIICTCSl HE3aBUCUMBIM M HE COOJIIOIAeT KOH(H-
NEHIIMAaTbHOCTh MEAMIIMHCKUX JaHHBIX. [loMuMo
3TOTr0, OTCYTCTBYIOT KOH(HUJICHIIUAIBHBIC MeXa-
HU3MBI OTYETHOCTH O BBISBICHHBIX TEJIECHBIX I10-
BPEXKJICHUSX, & TAKIKE O TIPEJ0CTABICHUN KOH(U-
JIEHITHATBHBIX XKano0 mpokypopam, HapomHomy
aJIBOKaTy WU HEIMPaBUTEIbCTBEHHBIM OpPraHU3a-
nusam (HITO). 3aknroueHubie GpopMaabHO UHPOP-
MHPOBaHbI 00 WX TpaBax’.

CoBeT MO NIPEeaympexIACHUIO MBITOK PEKO-
MEHJyeT TapjaMeHTy aKTHBHO YYacTBOBAaTH B

5 Bakon PM «O Hapomnom AnBokare» Ne52 or

03.04.2014// Monntopyn Oc¢ruman Ne 110-114/278 ot
09.05.2014.

¢ https://point.md/ru/novosti/obschestvo/moldova-ne-
prodvinulas-v-borbe-s-pytkami
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MOHHUTOPUHTE U COJNCHCTBHHM BHEIPEHUIO PEKO-
MEeHJAIUi TpOo(UIBHBIX MEXTYHAPOAHBIX M Ha-
LHUOHAJILHBIX YUPESKACHUN IO COOMIONEHUIO TTPaB
JIUI] HE TIOJIBEPTaThCs MBITKAM U JIPYTHUM ITUIOXHM
¢dopmam oOpamenus. HaunonansHyo agMuHH-
CTPaIUIO TICHUTEHIIMAPHBIX YUPEIKICHHI TPOCUT
OJIMHAKOBO M HeAn(depeHITNPOBaHHO 00pamiaTh-
Csl CO BCEMH JIMIAMH, HaxXOISIIMMHUCS B TICHHU-
TEHIIMAPHBIX  YUPEKIEHUSIX, HWH(OOPMHPOBATH
3aKJIIOYCHHBIX 00 MX MpaBax, a TAKKE YAy4IIUTh
npoeCcCHOHANTBHYI0 TIOATOTOBKY COTPYIHHKOB
MEHUTEHIIMAPHBIX yupexaeHuil. Tak, wuTorom
9TOH PEKOMEHJAINU CTAJI0 MOHUTOPHUHTOBOE TI0-
CelleHne NMEeHUTEHIIMAPHBIX YUYPEKISHUN Iemy-
Ttatamu 13 Komuccuu mo npaBam deioBeka.

Pore CoBeTa 1Mo mpemymnpeskeHUI0 MBITOK U
Oduca Haponnoro AnBokara BO3pacTaeT NpHU
MPOBEJICHNH MOHUTOPHHTOBBIX BU3UTOB B TICHHU-
TEeHIIMApHBIE YUYPEKJICHUS U MECTa, Ille MOTYT
CoAepKaThCsl JIMIA, JHUIIEHHBIE cBOOOABI. OT-
CyTCTBHE MH(OPMAIIMH O TIPEICTOAIIEM BU3NUTE
Yy PYKOBOJACTBA IEHUTEHIIMAPHOIO YUPEKICHUS
MOYKET IT0Ka3aTh pealbHYI0 KAPTUHY TeX 00CTOsI-
TEIBCTB, B KOTOPBIX HAaXOSATCS 3aKIIOYCHHEIE.
OTCcyTCTBUE TPEAYNPEKACHUS — ITO XOpOIIast
npaxkTuka B aestenbHocTh CoBeta. COBET nepuo-
JUYECKU MyOIuKyeT cBou pekoMeHaanuu. OaHa-
KO, B 3aKIFOYUTENIbHBIX 3aMEYaHUAX IO TPETHEMY
nepuoanveckomMy aokiaay Pecnyomukun Mongo-
Ba oT 08.11.2017r. oTMeuaeTCcsi HECOBEPIIEHCTBO
HallMOHAJIBHOTO MEXaHHW3Ma IO TpeAoTBpalie-
HUIO TIBITOK .

OtMmeuas npuHsaTHe 3akoHa No 52 o Hapon-
HOM ajnBokate (OMOyjicMeHe) W Tocleayrolee
yupexaenne CoBeTa 1Mo MpenynpekIeHHIO Ibl-
TOK B Ka4eCTBE HAI[MOHAIBLHOTO MPEBEHTHUBHOTO
MeXaHu3Ma B COOTBETCTBUU ¢ DakyabTaTHBHBIM
npotokosioM k Koueenrnu, KomureT 06ecriokoeH
CIIEeTyIOIINM:

e TIpaBOBas OCHOBAa HE JAaeT OAHO3HAYHOTO
OTBETa Ha BOIIPOC, siBisieTcs 11 COBEeT KOHCYbTa-
THUBHBIM OpranoM OMOyZICMeHa, KOTOPBIi ABISeTCS
(haKTHYEeCKIM HAIIMOHALHBIM ITPEBEHTUBHBIM Me-
XaHU3MOM, MJIH K€ HE3aBUCHMBIM KOJIIETHAIbHBIM
OpTaHOM, OOCIYyXHBaeMbIM YIIPAaBICHUEM OM-
Oyacmena, a cam OMOyzcMeH SIBIISIETCS JINIIb €r0
YJIEHOM; 9Ta JBOSIKAsl TPAKTOBKA MOXKET IIPUBECTH
K TyOJUpPOBaHUIO O0S3aHHOCTEN U TIEPEeCEUSHUI0
chep AesITeIBHOCTH;

7 BaxmounTtenbHble 3amedanusi Komurera npoTus
MBITOK 110 TPETheMYy MEPUOAUYCCKOMY JIOKIIATy
Pecmy6muku Monnosa ot 08.11.2017 1.

108

e Bce wieHbl CoBera MO MpeayNpexIACHUIO
IIBITOK HE MMEIOT PaBHOTO CTaTryca B paMKax Ha-
LHAOHAJIBHOTO MPEBEHTHBHOTO MEXaHU3Ma, 4TO
MOXET IOBIUATH Ha COTPYIHHUYECTBO, OOMEH
nHdopmanueii, 3¢pHeKTUBHOCTL ero paboTh U
HE3aBHCHUMOCTb;

e ponb CoBeTa He BBIXOAUT 32 PAMKH 3allJIaHu-
POBaHHBIX TIOCEIIEHUH MECT JINLICHUST CBOOOIBI;

® HAIMOHAJIBHBIN NPEBEHTUBHBIM MEXaHHU3M
HE pacrojaraeT JOCTaTOYHBIMU (PMHAHCOBBIMH,
AIMHHUCTPATHBHBIMH U KaJIPOBBIMU PECYPCaMHU JIsS
OCYLIECTBIICHHSI CBOMX ITOJTHOMOYHI, @ €r0 e TeIb-
HOCTh HEIOCTATOYHO IIMPOKO OCBEIIaeTcs (CT.2).

B »Toti cBs3u, Pecniy6nimke MomoBa 0b110 pe-
KOMEHIOBaHO:

® BHECTH IOINPaBKH B 3akoH No 52 B Iemsix
YCTPaHEHUS] OCTABLIMXCS JBOSKUX IOJIOKECHUH B
3aKOHOJIATEIIHCTBE, KOTOPBIE TPETISITCTBYIOT COTPY/I-
HUYECTBY WICHOB U 2P PeKTUBHOMY (DyHKIIMOHUPO-
Banuto CoBera 1o NpenynpekKIeHHUIO MBITOK;

e 00ecneunTh, YTOOLI B nojHomounss Cosera
BXOJIMJIH PETYNSIpHBIE, OECIPEsTCTBEHHBIE U He-
0OBSIBJICHHBIC MOCEHICHUSI BCEX MECT JIMIICHUS
cBOOO/IBI, BKITIOUAsl ICUXUATPUUIECCKUE OOITBHUIIBI
U TICUXOHEBPOJIOTHUECKHE YUPEKICHHSI, a TAKIKE
WHTEPHATOB IS JeTei; W 4TOOBl y Hero Oblia
BO3MOXHOCTBH IPOBOJUTH HHIUBUAYAIbHBIC U HE
KOHTPOJIHPYEMBIE KeM OBI TO HU OBLITO Oecepl, KaKk
yKka3zaHo B gokiazae [logkomurera mo mpemymnpe-
KJICHUIO TIBITOK WM JIPYTHX JKECTOKUX, Oecueno-
BEUHBIX WJIM YHWXKAIOMMX JTOCTOMHCTBO BHUIIOB
oOpaleHust U HaKa3aHUs ISl HAIIMOHAIBHOTO
IIPEBEHTUBHOTO MEXaHU3Ma;

e pazpemnTsh COBETY OCYIIECTBIATH CBOU
TTOJITHOMOYHS HE3aBHUCUMO U 3P (PEKTUBHO, B TOM
qucye myTeM GopMaIu3anuy YeTKOTOo, TPO3padyHo-
r'0 ¥ COBMECTHOTO Mpoliecca 0T00pa U Ha3HAYCHUS
B COOTBETCTBHUM C [IpuHIMIAMH, KacarolXMUCS
cTaryca HallMOHAJIBHBIX YUPEKICHHUH, 3aHUMal0-
LIMXCSl TIOOLIPEHNUEM M 3aIUUTON IIPaB YeIOBEKa
(ITapm>kCKMMHU MPUHLUIIAMHU), U TPEIOCTABUTH
eMy JIOCTAaTOYHbIE OIO/PKETHBIE, a IMUHUCTPATHB-
HBIE U KaJPOBBIE PECYPCHI;

® paccMOTpPETh BOMPOC O MPEACTABICHHH
00IIECTBEHHOCTH U IPUMEHEHUHU 10KIanoB [lox-
KOMHUTETA 110 NPEAYNPEKACHUIO MBITOK U APYTHX
KECTOKUX, OCCUETOBEYHBIX MIIN YHUKAIOIIHX
JOCTOMHCTBO BUI0B 00pallieHus 1 HaKa3aHMs IS
HAIlMOHAIBHOTO TIPEBEHTUBHOTO MeXaHu3Ma®,

8 3aKITounTENbHBIE 3aMeuanns KoMuTeTa MpOTHB TIbI-
TOK TIO TPEThEMY MEPUOAMYCCKOMY AOKIany PecryOmuku
Mongosa or 08.11.2017 .
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OmauuumenbHvlM NPUHAKOM 300P06020 00 eCmBEa ABIAEMCA UMEIOWASLCA Y NPABO3AUWUNHUKOE 603MONCHOCTIb
abconomHo becnpensmcmeeHHo 0CyujecCmesms 80U PYHKYUU, 6e3 Kako2o-1ubo 603me30us U nPu AKMUSHOU NOO-
0epoicke 20Cy0apcmed, NOCKOIbKY OHU HOMO2AIOM 20CY0apCmaEy NOHIMb me npobieMbl, KOMopble CYuLecmeyion 8
obujecmae, u Maxum 006paA30OM USMEHUNb MEeHMAIumem oouecmasa, ¢ mem 4moowvl NelmMKu U Opyue 8U0bl Hcecmo-
K020, Decueno8edHo20 Uil YHUNICAIOWe20 OOCMOUHCIBO 00PAaUeHUsL RPOCMO He NOGMOPSIUCH 8 OYOyLeM.

Iannas cmamost 6vi1a noocomosnena Uncmumymom demoxpamuu (Monoosa), ¢hunancupyemes Eeponetickum
Corszom 6 pamxax EIDHR (Eeponetickuti Mncmpymenm 6 obnacmu 0emokpamuu u npaes yenosexka). Muenus, vi-
pasicenHvle 6 cmambe, He 0053ameibHO ompaicaiom mouky spenus Eeponetickozco Coiosa.

Kniouegwie cnosa: nenpasumenscmeennvie opeanuzayuu (HI10), Monoosa, nvimia, Hncmumym demoxpamuu,
obyueHue npasam wenosexd, MeHmaiumen.

SCHIMBAREA MENTALITATII CA PREMISA NECESARA PENTRU CONTRACARAREA
TORTURII

Unul din semnele distinctive a unei societati sandatoase este posibilitatea aparatorilor drepturilor omului de a-gi
indeplini functiile absolut nestingherit, fara represalii si cu sprijinul activ al statului, deoarece acestea ajuta statul
sa inteleaga problemele care existd in societate si astfel sa schimbe mentalitatea societdtii in vederea contracararii
torturii si altor forme de tratament crud, inuman sau degradant.

Prezentul articol a fost pregatit de Institutul pentru Democratie (Moldova), este finantat de Uniunea Euro-
peand in cadrul EIDHR (European Instrument for Democracy and Human Rights — Instrument European pentru
Democratie si Drepturile omului). Opiniile exprimate in acest articol nu reflectda neapdrat punctele de vedere ale
Uniunii Europene.

Cuvinte-cheie: organizatii neguvernamentale (ONG), Moldova, tortura, Institutul pentru Democratie, educatia
pentru drepturile omului, mentalitate.

CHANGING THE MENTALITY AS A NECESSARY PREMISE FOR COUNTERING TORTURE

The ability of human rights activists to perform their work independently without any retaliation and with
strong support from officials on all kevels is a definitive hallmark of any healthy society. They help the government
to become aware of the problems and thus provide changes in the mindset of the society so that torture or cruel,
inhuman and degrading treatment never happen in the future.

This article was prepared by the Institute for Democracy (Moldova). This article is funded by the European Uni-
on (European Instrument for Democracy and Human Rights). Opinions expressed in the article do not necessarily
represent those of the European Union.

Keywords: NGOs, Moldova, torture, Institute for Democracy, human rights education, mentality.

CHANGEMENT DE MENTALITE COMME PREMISSE NECESSAIRE POUR CONTRER LA
TORTURE

L’une des caractéristiques d 'une société saine, c’est la capacité des défenseurs des droits humains a s acquitter
de leurs fonctions, absolument libre, sans représailles et avec le soutien actif de [’état, car ils peuvent aider
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l’etat a comprendre les problemes qui existent dans la société, et donc de changer la mentalité de la société
afin de lutter contre la torture et autres formes de traitements cruels, inhumains ou dégradants. Cet article a été
préparé par L’Institut pour la Démocratie (Moldavie) et est financé par I'Union Européenne dans le cadre de
L’IEDDH(Instrument Européen pour la Démocratie et les Droits de [’homme). Les opinions exprimées dans cet
article ne refletent pas nécessairement les vues de ’Union Européenne.

Mots-clés: organisations non gouvernementales (ONG), Moldova, torture, Institut pour la Démocratie, éduca-

tion pour les droits de I’homme, mentalite.

BBenenue

Kaxmoe rocynapcTBo B MUpe 00513aHO UCKOpE-
HATH IIBITKHA. H TAaKHC ITOJOKCHHA €CTh B Me)KZIy-
HApPOJHBIX 3aKOHAX, YTO TOBOPUT O JIOCTUTHYTOM
MEXJIy CTpaHaMH KOHCEHCYCE: TBITKH HE MOTYT
ObITh OmpaBiaHbl HU4YeM. Ho, K coxkalieHuto, B
OOJIBIIIMHCTBE CTPaH MBI BUJIUM IBITKA — Pa3HOU
CTENEHU Cephe3HOCTH. B cTpaHax, rae mpeodiia-
aacTt HpI/IHHI/IH BerOBeHCTBa HpaBa, MOFYT 6LITL
CANHUYHBIC cnyqan TIIBITOK. HO B TEX CTpaHaX, e
ATOT MPHHIMUIT BEPXOBEHCTBA IpaBa HapyIIaeTCs
WM 33aKOHBI PETPECCUBHBI, IBITKU CTAHOBSTCS
CHUCTEMHBIMH M IIMPOKO pacripoCcTpaHeHHbIMU. U
MbI BUIMM BO MHOI'MX YacCTSAX MHPA, YTO IBITKH
OCTAIOTCSI ITMPOKO PACHPOCTPAHECHHBIMHU M CHUCTE-
MaTUYECKUMU, HECMOTPSI Ha TO, YTO BCE TOCYIap-
CTBa CONIACHIIMCH UX UCKOPCHHUTb.

Llenv padbomul 3aK1109a€TCS B BBISIBICHUU W3-
MCHEHHUSI MEHTAINTETa KaK HEOOXOMUMOM mpe-
MTOCBLJIKH TPOTUBOACHCTBHS IBITKAM.

OcHOBLIE HaeH

25 miomst 2018 B . Kompare mpommio Topixke-
CTBEHHOE OTKphITHE LleHTpa ropuandeckoi, ncu-
XOJIOTUYECKOH W pPea0WIMTAIMOHHOW ITOMOIIH
JKEpTBaM IBITOK, co3ganHoro MHcTutyToM aemo-
kparun (Kompar) B mapruépcrBe ¢ Hammonans-
HBIM HHCTUTYTOM >kKeHIIMH MosnoBsl (Kuimues)
n MemunanentpoMm [IpumgaectpoBbs (Tupacmons)
npu noxpaepxke EBpomnelickoro Coroza B pamkax
npoekra «Bce BMecte ckaxxemM HET mbiTkam B
MosngoBe: rpaxkJaHCKOe OOLIECTBO MPOTHUB IIbI-
TOK».

OtkpsiTHe 1anHOoTO L[eHTpa BRI3BaIO OOIBIION
oOmiecTBeHHbIN pe3oHaHc. [loyeTHbIM rocTemM Ha
otkpeiTuu Llentpa cran Ilocon EBpomeiickoro
Coro3a B Pecniyonmnke Momnnosa [lerep Muxainko.

B cBoem BbICTyIIEHMU Ha OTKpbITUU LleHTpa
Ilerep Muxanko HanoMHuj, uto EBpomneiickuit
Co103 TOIEP)KUBACT TPOBEICHUE PEPOPMBI T10-
JUIMH B KOHTEeKcTe MMIniemeHTanuu Cormame-
HUs 00 accomnmanuu Mexay Pecnyomukoit Mor-
nmoBa u EBpocoro3om u ero moBecTku. B pamkax
YIOMSIHYTOM MPOTrpaMMBbl MOJJCPKKH OromKeTa
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BCE CIIEZICTBEHHBIC H3OJATOPHI IOIUIUN OyayT
orpemoHTHpoBaHbl. Onnako, [Iporpamma mpemy-
CMaTpUBaeT HE TOJIBKO OOHOBIICHHE MOJTHIICHCKIX
M30JIATOPOB, HO U B OOJBIIEH CTETIEHH H3MEHEHUS
B yMax W mnoBeleHuH. Jleneranusi HajeeTcs, 4To
TaKoe SIBJICHNE KaK IIBITKH 1 )KECTOKOe oOparieHme
B MOJIUIICHCKHIX M30JISATOPAX UCUCIHET.

C >tuM Henb3st He cormacutesi. OTIHYUTENb-
HBIM TIPU3HAKOM 3JI0POBOTO OOIIECTBA SBISETCS
MMEIOIIAsCS y MPaBO3alUTHUKOB BO3MOXKHOCTh
aOCOJIOTHO OECHpEersITCTBEHHO OCYIIECTBISATh
cBou (yHKIMH, 0e3 Kakoro-nubo BO3ME3AMS U
MpU  aKTHBHOW TOJAEpPXKKE TOCylapcTBa, IIO-
CKOJIbKY OHH TIOMOTAIOT TOCYIapCTBY IMOHSTH TE
PpOOIEMBI, KOTOPBIEC CYIIECTBYIOT B OOIIECTBE, U
TaKuM 00pa30M U3MEHHUTH MEHTAIUTET 00IIIeCTBa,
C TeM YTOOBI MBITKU U JIPYTUE BUJIBI )KECTOKOTO,
0ecueoBeYHOTO WITH YHIKAIOIIETO IOCTOMHCTBO
oOpalieHust MPOCTO HE MOBTOPSUIMCH B OyIyIieMm.

Jyist 0OpbOBI ¢ MBITKAMHM HEOOXOIUMO HU3MEHE-
HUE MEHTaJHUTeTa, a JUIs 3TOTO HYXXHBI ITyOnnd-
HbIe J1e0aThl. Beh MbI BCeria BEpUM, YTO ILIOXO0E
MIPOUCXOANT C KEM-TO ellle, HO He C HaMU U HE C
HammMu ONm3kumu. PeambHOCTh 3TO ompoBepra-
er. O4eHp Ba)XHO, YTOOBI TpaKIaHE TTOHUMAIIH:
MBITKH — ATO HE YTO-TO a0CTPaKTHOE, 3TO TO, YTO
MOYKET CIIYUYHUTHCS C KEM YTOJHO.

Kak ormerun I'enepanbHblii cekperapb Bce-
MHUPHOM OpraHM3aluu HOpOTUB MNbITOK Iepainby
Crabepok, JKepPTBBI MBITOK TOBOPSIT HE 0 O0IH, a
0 TICUXOJIOTUYECKOM BO3JeHCTBHUM: «S BO ThMeE».
Jlyis oObIBaTENICH MBITKH — 3TO (PU3NUCCKOE HACH-
nmue. Ho OONBIIMHCTBO MOCTPaIaBIIMX TOBOPHT,
YTO CaMbIM CEPbE3HBIM OBUIO TO, YTO OHHM YYB-
CTBOBaJM BrociencTBUH. [IpITka HampaBieHa Ha
YHHUYTO)KCHHUE YEJIOBEKA KaK JINYHOCTH, 3TO HECET
JONITOCPOYHBIN Tcuxonorudaeckuit d¢dext. Tpas-
MBI, paHbl BaM BBUICYHT Bpad, HO OH HE CMOXET
TaK ke OBbICTPO BBUICYUTH MOCJCICTBHUS MBITOK.
Oto 3aHUMaeT ropaszfo Oombine BpemeHu. [lepe-
JKUBIIUM TIBITKU TPUXOJUTCS HAYYUTHCS JKUTh C
ATHM, TaK KaKk OHH BCeTa OyIyT HIOMHUTE 00 STOM.
O4eHb MHOTO EPTB IBITOK TOBOPWIIH, YTO JIAXKE
qyepe3 NEeCATHIICTUSI UM BCe ellle Hy)KHa MCHXO0JI0-
rudeckas mojyepkka. M BOT 3TH TNcuXwueckue




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
MEMXAYHAPOAHBIN HAYYHbIN KYPHAJ «<BEPXOBEHCTBO IMPABA»

TPaBMbI, YTO MHTEPECHO, MOTYT OBITh JIOKa3aHBI
B cyle — uHorzna 0ojee OCHOBATEIbHO, YEM TEje-
CHBIE TPaBMbI, KOTOPBIE OOBIYHO HCUE3aI0T OBICTPO
U He Bcerna (Guxcupyrorces Bpadamu. Ecte menu-
LUHCKHE TICHXOJOTMYECKHE TECTbI, KOTOPbIC MO-
Ka3bIBAIOT Y JKEPTB INMBITOK TUITUYHBIC CHMIITOMBI
TPaBMbl M BOCCO3JAIOT KAPTUHY MPOHUCIIEIIETO.
DTO UCIMONB3YETCs ceifuac Bce yarie u yaiie. He-
JTAaBHO y HAac OBUIO JeNI0 00 AKCTPAJUIINHA TPaKIa-
HuHa Mcnanuu n3 lBeinapun Ha poguny. 1 Mbl
JNOOWINCH TIPUOCTAHOBKH MPOLENYphI, MPEacTa-
BUB ME/I0CBHUICTEIILCTBOBAHUE, KOTOPOE BBISIBUIIO,
YTO YEJIOBEK BCE €IIle CTPalaeT OT MOCTTPaBMaTH-
YEeCKOro CHHIPOMA: €0 BOCIIOMUHAHHUS O IBITKaxX
OBLTH OYEHb CBEXU.

Hano He 3a0bIBath, 4TO CTpasaeT HE OAMH Ye-
noBek. Ero paspylueHHas KHM3Hb BIMSET Ha €ro
OJIM3KHX, €r0 OKpykeHue. B urore Tpedyercst mos-
JIep>KKa HE TOJIBKO JKEPTBBI, HO U €r0 OKPY>KEHHS.
U 5TO0 mMOKAa3bIBAET, YTO MBITKHU SIBISIOTCS ISl 00-
mecTBa 0OJIEe3HBIO.

Kak yxe ormewanoch, st 60pbOBI ¢ IBITKA-
MU BaXHO HW3MEHeHWe MeHrtanutera. [lig storo
CYIICCTBCHHBIM SIBJISIETCS OOy4YEeHHE CTYICHTOB
(B mepBy1o ouepeqb IOPUANIECCKUX (aKyJIbTETOB)
[IpaBaM 4eJIOBEKa.

OnHoli U3 OCHOBHBIX Iiejiel 0Opa3oBaHus B 00-
JIaCTH TIpaB dYejoBeKa sBIsieTCS (POPMHUPOBAHUE
KPUTUYECKOTO IMPAaBO3AIIUTHOTO CO3HAHUS, KpH-
TEPUSMHU KOTOPOTO SIBIISIFOTCS:

(a) crIocOOHOCTP yHamuxcsi pacrio3HaBaTh pa-
BO3AIUTHBIC aCMEKThl KOH(IUKTa U UX COOTHO-
LIEHUE ¢ HUM, WIK IpOOJIEMHO-OpUEHTHPOBaHHAS
TPEHUPOBKA,

(6) BRIpaKeHIIE OCBEIOMIICHHOCTH M 3a00THI O
CBOEH POJIM B 3aIIMTE WM PACIIPOCTPAHCHUH ITHX
npas,

(B) xpuTHYeCKas OIleHKAa BO3MOKHBIX ITOTCH-
IUABHBIX PEaKLInH,

(T) TIOTIBITKA BBIIBUTH WM CO31aTh HOBBIE pe-
aKIHH,

(1) cyxneHue Wi peleHrue o0 ToM, Kakoi Ba-
puaHT HauboIee 1erecoo0paseH,

() BBIpakeHHE YBEPEHHOCTH U OCO3HAHUE OT-
BETCTBEHHOCTH U BIMSHUS KaK B PELICHUH, TaK U
B €r0 MOCJEICTBUIX.

BaxHo#l sBIIsIETCSl MOZIEb LIEHHOCTENH U OCBE-
nomnénnocty. Kak cnenyer yxe n3 Ha3BaHHs 3TOH
MOJZIeNIA, €€ COIepXkaTelIbHbIi M METOI0JI0rnye-
CKHH KOMIIOHEHTBI, @ TOYHEE IIPOCBETUTEIHCKUE
MpOrpaMMBI U TIJIaHbl, 0OBEAUHEHHBIE B 3Ty MO-
JieJib, UMEIOT CBOEH 1I€JIbI0 JJaTh 0a30BbI€ 3HAHUS

U, YaCTUYHO, YMEHHUS TI0 MIPABO3AIMUTHON TeMaTH-
K€ W TI0 WHTETPalliu Pe3yJbTaTOB ITUX 3HAHWUU B
neHHoctu. K 3Toif Mozienu oTHOCATCS, HarpuMep,
TaKye TEMbI, KaK HCTOPHS Pa3BUTHUS MPaB YEIOBe-
Ka, OCHOBOIOJAraoue JOKYMEHTBI O IpaBax ue-
JIOBEKa, CIIOCOOBI BBISIBIICHUS HAPYIIICHUI TIPaB de-
JIOBEKa U MEXyHapOIHBIE MTPOOIEMBI, CBSI3aHHBIC
C HapylIeHueM IpaB uenoBeka. [lamsaTys o Tom,
YTO OAHOW W3 OCHOBHBIX TIeJieli 0Opa3oBaHUS B
o0JIacTH TIpaB 4eJoBeKa SBISIeTCS (PopMUpOBaHHE
KPUTHYECKOTO MTPABO3AIMUTHOTO CO3HAHMUS, MOYKHO
OTIpEeJIeNINTh U Hanbosee JNeCTBEHHBIE TIeIarori-
YecKue MpUEMBI U CIOCOOBI, UCTIONb3YeMbIe B TIPO-
rpaMMax, OTHOCAIIUXCS K ATOM MoAenu. Maio KTo
COMHEBAeTCs B TOM, UTO HanOosee 3phekTHBHBIMU
OyAyT aKTHBHBIE METOBI O0Y4IEHUSI, TIO3BOJISIOIIHE
YUALIUMCSl CAMOCTOSITENIBHO YYacTBOBATH B OMpe-
JIeNIeHNH TIPOOJIEMBI, B TIOMCKE BApUAHTOB BO3MOXK-
HBIX PEIIeHUH, B OTpe/Ie]ICHNH HanOoiee KOMIPO-
MHCCHOTO BapHaHTa W, HAKOHEIl, B 000CHOBaHUHU
npuHATHA pemreHus. Coopauk «llepBble marmy,
BBINMyIIeHHBIH Amnesty International, mpeanaraer
CIIEAYIOIINE TIEeJarorudeckue MPHUEMBI, KOTOpHIE
YCIIEIITHO MOXKHO MTPUMEHSTh B TIPOTPaMMax MoJIe-
JIM LICHHOCTEN U OCBEJOMIIEHHOCTH:

- PonieBbie urpsi

- OOcyx/ieHue B IMapax u rpymnmnax

- Mo3sroBoii mrtypm

- O0was qucKyccus B Kiacce

- ITpoekTsl

- «OO0wmit ranaéx»

- Kaprunku, dororpadum, xapukarypsl U Ko-
MUKCHI.

DopMHUPOBAHUE KPUTUYECKOTO TIPABO3AIIUTHOTO
CO3HaHUS 03HaYaeT (POPMUPOBAHKME KOMIICTCHITHI,
BKJTFOUAFOIIINX HABBIKA M YMEHUS, KOTOPBIE YETIOBEK
MOYKET MCTIOJIb30BaTh JIJIs BEISIBIICHUS U PEIOTBPa-
LIEHUsI HApYLICHUI MpaB yenoBeka. KputuuHocts
CO3HAHWUSI SIBJISICTCSI HAMOOJIee BaXKHBIM 3JICMEHTOM,
TaK Kak IMO3BOJISIET TI0-HOBOMY B3IVITHYTh Ha TaBHO
YCTOSIBIIMECS TPAJAULUOHHBIEC IPAKTUKH, [ YACTO
BCTpeUaroTCs HapyIIeHNs TPaB *KEHIINH, HECOBEP-
[ICHHOJIETHUX, STHUUECKUX MEHBITMHCTB U TIpaBa
JIPYTUX MUHOPUTAPHBIX TPYIIIL.

Henocrarkom Monenu 1EHHOCTEH U OCBEIOM-
NEHHOCTH SBJISIETCS Kak pa3 (hakT HEeIOCTATOUHOM
MPaKTUYIECKON HAIIPABICHHOCTH MTPOTPAMM, OTHO-
CSTIMXCS K ATOH MOJENU U OTCYTCTBHE SICHOCTH,
HACKOJIbKO MPOYHO 3Ta MOJeNb (popMHUpYyeT KpH-
THYECKOE TMPABO3AIIUTHOE CO3HAHME.

[IpakTuyeckas HanpaBICHHOCTH OOJIEE MIPUCY-
ma Apyroi Moaen 00pa3oBaHus B OOIACTH IPaB
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4esioBeka, kotopyro TubouTc Ha3Basa Tpancdop-
MarmoHHOW. TpaHc]opMalioHHas MOAENb OpH-
SHTHpPOBaHa HE TOJBKO HA Pa3BHTHE CIIOCOOHO-
CTeH pacro3HaTh HApyLIEHUs IIPaB YEJ0BEKa, HO
Y Ha MPUBUTHUE HABBIKOB MPEIOTBPAILICHUS ATUX
HapyueHuil. [IporpaMMbl 3TOM MOJIEIN UCXOJAT
U3 TOrO, YTO y4Yalluecs CaMU UMEIOT JIMYHBII
OTIBIT, KOTOPBIN MOJNaAaeT MO/ OnpeejeHne Ha-
pyIIEHUs TIpaB YeIoBeKa M, TAKUM 00pa3oM, OHH
OyayT 0osiee MOTHBHPOBAHBI OOPOTHCS C TAKUMHU
HapyleHUsAMHU. JINUHBIN OMBIT y4aIUXCs B COBO-
KYITHOCTH C PUOOPETEHHBIMH 3HAHUSIMH TPaHC-
(dopmupyeTcsi B IPaBO3alIUTHBIC TPAKTHKH.

OtmetnM, 9To 3(dexTrnBHOE 00yueHue mpa-
BaM YEJIOBEKa BO3MOXKHO B IEPBYIO OYepenb C
MIPUMEHEHHEM HMHTEPAaKTHBHBIX METOJO0B 0O0yde-
Hust. CTpEMUTENBHO pa3BUBAIOLINECS U3MEHEHUS
B 00IIecTBE U DKOHOMHKE TPEOYIOT CErOofHS OT
YeJIoBeKa YMEHHs ObICTPO afanTUpOBaThCs K HO-
BBIM YCJIOBHUSAM, HaXOUTh ONITUMAJIbHBIE pEIIeHUs
CIIOKHBIX BOTIPOCOB, TPOSIBIISISE THOKOCTH U TBOP-
YECTBO, HE TEPATHCS B CUTyallMH HEOTIPEIEIIEHHO-
CTH, YMETh HaJaKUBaTh 3QHEKTUBHYIO KOMMYHH-
KallMIO C Pa3HBIMU JIIOABMH. 3a/1a4a IIKOJIbI — O~
TOTOBHUTH BBIITYCKHUKA, 00Iaaf0Mero HeooXom-
MBIM HaOOpOM COBPEMEHHBIX 3HAHWH, YMEHUH U
KauyecTB, MO3BOJIAIONIUX €My YBEPEHHO UYBCTBO-
BaTh ce0s B CAMOCTOSTEILHON XU3HU. Tpamuiu-
OHHOE pPENpOAYKTHBHOE OOy4YeHHE, MacCUBHAs,
MOJJYMHEHHAs] POjib YYEHHWKAa HE MOTYT peIIuTh
TaKue 3a]a4u, AJIs UX PelIeHus TPeOyIOTCS HOBbIE
TMeIarOrMYECKUEe TEXHOJIOTUH, 3G (eKTUBHBIC POp-
MBI OpraHM3aluKd 00pa30BaTENHFHOTO TpoIlecca,
MHTEPAKTUBHBIE METO/IBI O0y4YEHHSI.

WHuTepakTuBHBIE METOABI OOYYEHUS — 3TO Me-
TOJTbI, KOTOPBIE ITOOYkTAI0T YUAIIHXCSI K aKTHBHOM
MBICJTIUTEIbHON W MPAKTUYECKON AEeSATEIbHOCTU
B TIpOIIECCE OBJAJIEHUS y4eOHBIM MaTepHAIIOM,
3TO METOABI, CTUMYJHUPYIOIINE MT03HABATEIbHYIO
JIeSITeNIbHOCTh  OOyJaromuxcs. VHTepakTHBHOE
o0ydeHHe MpEeAnoaaracT HMCIOIb30BaHUE TaKOH
CHCTEMBI METOJIOB, KOTOpasl HalpaBJIeHa IJIaBHBIM
00pa3oM He Ha U3JI0KEeHHUE TPENoaBaTeIeM TOTO-
BbIX 3HAHWM, UX 3alIOMHHAHHE U BOCIIPOU3BEIE-
HUE, a HA CaMOCTOSITEIbHOE OBJIAJICHUE YUCHUKA-
MU 3HAHUSIMU U YMEHHAMHU B IpOIlecce aKTUBHON
MBICTTUTEILHON U MPAKTUYECKOU JI€SITENHLHOCTH.

Oco0OEHHOCTH WHTEPAKTUBHBIX METONOB 00Y-
YEeHHs COCTOAT B TOM, YTO B MX OCHOBE 3aJI0KEHO
moOyX/IeHHe K TPAKTUIECKON M MBICTUTEIHHON
JEeSITEIBHOCTH, 0€3 KOTOPOH HET IBM)KEHHS BIIC-
pea B OBIAJACHUM 3HAHUSIMU.
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WHTepakTuBHBIE METOABI OOYyYEHHUSI CTPOSIT-
Cs B OCHOBHOM Ha JHAJIOTE, MPEATOIararoneM
CBOOO/IHBI OOMEH MHEHHUSMH O MYTAX pas3pe-
MIEHUST TOW WM WHOW TpOONEeMBI. YKa3aHHBIE
METOJIbI XapaKTePU3YIOTCS BBICOKHM YpPOBHEM
AKTUBHOCTHU Y4YallUXCH. Bo3moxxnocTn pasjiany-
HBIX METOJIOB OOYyYeHHs B IUIaHE aKTHBU3AIUU
y‘ieGHOﬁ ACATCIbHOCTH PAa3JIMYHbI, OHU 3aBUCAT
OT TIPUPOJIBI U COAEPIKAHUS COOTBETCTBYIOIIETO
METO/a, CIIOCOOOB €ro MCIONb30BaHMs, MacTep-
CTBa IIegarora. C IIOMOIBIO HHTECPAKTHUBHBIX
METOJIOB MOXHO 3 (GEKTHBHO pemiaTh mpoodie-
MBI, HO 3THM ILCJIN M 3aJa4d TaKhuX MCTOJOB HE
OTPaHUYMBAIOTCS, MX BO3MOXXHOCTH Pa3INYHBI
HE TOJIBKO B CMBICJIC «aKTUBU3AIMKM y4eOHOH U
y4eOHO-TIPOM3BOACTBEHHON MEATEIHHOCTH», HO
Y B TUITaHE MHOTO00pPa3us JOCTUTAeMbIX 00pa30-
BatebHBIX 3(dekToB. [Tomumo auanora, uHTE-
PaKTHUBHBIE METO/IBI HCIIONB3YIOT U IOJIHIIOT, 00e-
CrieYyrBasi MHOTOYPOBHEBYIO U Pa3HOCTOPOHHIOIO
KOMMYHHUKAIIHIO BCEX YYACTHUKOB 00pa30BaTeTh-
HOTO mpoiiecca. M, KoHeuHO ke, THTePaKTHBHBIM
METOJI OCTaeTCsl BHE 3aBUCHMOCTH OT TOTO, KTO
€ro MPUMEHSET, JIPYToe JeN0, YTO JJIS TOCTHXKE-
HHUA Ka4C€CTBCHHBIX PE3YyJIbTAaTOB MCIOJIb30BaHUA
TaKuX METOJIOB OOy4YeHHUs HE0OXOJuMa COOTBET-
CTBYIOIIAs ITOJITOTOBKA YUUTEIS.

Taxum 006pazoM, HHTEpAKTUBHBIC METOIBI 00Y-
YEHHSI — 3TO CHCTEMa METOJIOB, 00€CIIEYNBAOIIIUX
AKTUBHOCTh H p33H006p331/Ie MBICIIUTEIIBHON H
MIPAKTHYECKOU A TeTHHOCTH YUaIIUXCs B IPOIIEC-
ce ocBoeHHs yueOHOro Marepuana. Takue MeTOIbI
00y4eHHS CTPOATCS HA TMPAKTUIECKOH HaIpaBJIeH-
HOCTH, UTPOBOM JICHCTBE U TBOPYECKOM XapaKTe-
pe oOyueHus, HHTEPAKTUBHOCTH, Pa3HOOOPA3HBIX
Croco0ax KOMMYHUKAIIMH, JHAJIOre W TOJINIOTe,
HWCIOJIB30BAaHUM 3HAHWHM U OIBITA 06yqa}01u1/1xc;1,
TPYyMIIOBOH (OpME OpraHU3aIlui UX paboTHI, BO-
BJICUCHHUH B TIPOIIECC BCEX OPraHOB YYBCTB, JCs-
TEIHHOCTHOM ITO/IX0/Ie K OOYYEHHIO, IBIKCHUH H
pedaexcun.

OddexkTuBHOCTL TpoOIIECCAa U PE3YIBTATOB
0o0y4eHHs C WCIOJIh30BAHUEM WHTEPAKTHBHBIX
METOJIOB OIpEeJeNsieTCss TeM, YTO WX pa3paboTka
OCHOBBIBAETCS HA CEPHE3HOMN ICUXOJIOTHYECKON U
METOOJIOTHYECKON 0a3e.

K HEMOCPEACTBECHHO UHTCPAaKTUBHBIM METOIaM
OTHOCSITCSI TaKH€, KOTOPBIE TPHUMEHSIOTCS BHYTPH
00pazoBaTeIbHOrO MEPOIPHUSTHSI, B IPOLECCE €T
npoBeAeHns. JJI KaXIoro sTana ypoka HUCIOJb-
3yIOTCSI CBOM METO/IbI, TO3BOJIsTIOIINE 3 (hEeKTHBHO
pemaTh KOHKPETHBIE 33/1adH dTara.
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Jljis ycrenHoro o0yueHus] MOJIOJICKH TpaBaM
YeloBeKa He0OX0IMMO aKTHBHOE y4acTHe U B3au-
MOJICUCTBHE yUAIIUXCS, MOJHOE BKIIOUCHHUE UX B
nporiecc mo3HaHus. OHU CTaHOBSITCS AKTUBHBIMU
HCCIIEIOBATENIIMU OKPYKAIOLIETO UX MUPA BMECTE
C YUHUTEJIeM, a HEe TIPOCTO MACCUBHO NEPCHUMAIOT
OTIBIT B3pPOCIIOTO YenoBeka. Ha ypokax mo u3yde-
HUIO TIPaB YEJOBEKA B LIKOJEC YUYUTENS JOJDKHBI
CO311aTh YCIOBHS TS (GOPMUPOBAHUS Y YUAIINKCS
OTIPEICIICHHBIX YMEHUN, HABBIKOB U COLIUATILHOTO
OMbITa NPaBOBBIX OTHOIIeHUH. [Tpu popmupora-
HUU aKTUBHOW XM3HEHHOW IO3UINH YYECHUKOB
3TOTO JIETYe JOCTUYh Yepe3 JIeATeIbHOE OCBOCHHE
SIBIIEHUH COIMATBHO-9KOHOMHYECKOTO CIIeKTpa,
KOT/Ia KKl YUCHUK Y4aCTBYET B MOJICIUPOBA-
HUU CONMAJIbHBIX SBJICHUH, MPAKTUIECKH OCBAH-
BaeT HABBIKU BEACHUS JUCKYCCUU U OTCTAUBAHUS
CBOEH TOYKH 3pEHUSI.

[IpuMeHeHne MHTEPAaKTUBHBIX METONIOB 00yde-
HUSI B Y4eOHO-BOCIIMTATEIILHOM Ipoliecce odecre-
YHBaeT CTAHOBJICHHE W Pa3BUTHE y OOYyJaIOIIHXCS
YHHUBEPCAIbHBIX HaBBIKOB. K HM OOBIYHO OTHOCSIT
CIOCOOHOCTh NMPUHUMATh PEIICHHS U YMEHHE pe-
1aTh MPOOIEMbI, KOMMYHHKATHBHbBIC YMEHUS U Ka-
4YeCTBa, YMEHHE SICHO (hOPMYJIMPOBATh COOOIICHHUS
Y YETKO CTaBUTPH 3aj[a4M, YMEHHE BBICIYIINBATH U
MIPUHUMATh BO BHUMAHUE PA3HbIC TOYKU 3PECHUS U
MHEHHUS JIPYTUX JONEH, TUIEPCKHE yMEHHS 1 Kade-
CTBa, yMEHHUE padoTaTh B KOMaH/Ie U Jp. A CEroaHs
YK€ OUEBHUIHO, YTO ATH HABBIKA B COBPEMEHHOMU
YKU3HH UTPAIOT KITFOUEBYIO POJIb KaK JUIS JOCTIKE-
HUS ycriexa B Ipo(heCccroHaIBHOM 1 001 CTBEHHON
NeSITebHOCTH, TaK U JJIs1 00eCTIedeHIs TAPMOHWH B
JINYHOU YKU3HU.

HHTepakTHBHBIE METOBI OOYICHHS HEOOXOIH-
MBI, TaK KaK YTeHHWE, KOMMEHTHPOBAaHUE WIIH W3-
JIOKCHUE CTaTeH O MpaBax 4ejoBeka Mayodddek-
THBHO M CKy4HO. ['0pa3mo Oorbllie y9eHUK y3Ha-
€T 0 MpaBax YeJIOBEKa, HAyUUTCS JCHCTBOBATH U
MIPOYYBCTBYET CBOIO MPUYACTHOCTH K ATOH TeMe,
€CJIM YPOK MPOUJET B BUJIEC JUCITYTA UK POJICBOM
Urphel. 3aadeil HaMX THEH BCE OIIyTHUMEE CTa-
HOBHTCSI HE Tepesiadya TOTOBBIX 3HaHUHU (3TO Mpo-
CTO Hellelecoo0pa3Ho MPH COBPEMEHHBIX TEMITax
pPa3BUTHS HayKH U TEXHUKH), & BEIPAaOOTKA yMEHUI
CaMOCTOSITEIILHO J00OBIBATh 3TU 3HAHUS B TCUCHUC
BCEM KU3HU YeJIOBEKa.

Hus sddextuBHOCTH 00yUYeHHS] BaKHBI J0-
BEpPUTEIIHHBIC OTHOIICHUS MEXAY B3POCIBIMU H
JE€TbMU. YUUTENb, KOTOPBI BMECTE C YUCHUKaAMHU
HCCTENYEeT TaK HA3bIBAEMbIC «BEUHBIC BOIPOCHD»
YeII0OBeYEeCTBa, aHAIN3UPYET HPABCTBEHHBIC CH-
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Tyallu, UIIET KPUTEPUH CIIPABEATHUBOCTH, HE MO-
JKeT He BBI3BATh Y HUX JOBEPHSL.

WnTepakTuBHBIE METOABI OOYYEHUS MO3BOJIS-
FOT ydJamuMmcsi OopMHUpPOBaThL CBOE COOCTBEHHOE
MHEHHE, He OOATHCS ero BBICKa3bIBaTh, YMETh €TI0
apryMEHTHPOBaTh; 000TaIIaTh CBOW COIMATLHBIHA
OTIBIT TIyTEM BKIIIOUYCHUS U MEPESIKUBAHUS TEX WA
WHBIX CUTyallui; yMeTh pelaTh KOH(IUKTHI B MO-
BCEIHEBHOM JKM3HH MTPABOBBIMH CIIOCO0AMU; TIPO-
OYKTUBHO yCBauWBaTh YYeOHBII Marepual; aHajiu-
3upoBarh (akTel W WHPOPMAIHIO; KOM(OPTHO
ce0s 4yBCTBOBATh HA 3aHATHH; TPOSBISATH CBOIO
UHJIUBUYaJIbHOCTD.

Ponp yumrens mpu akTHBHOM BeIEHHH YpOKa
OYCHb Ba)KHA, XOTS BHEIIHE Majo3aMeTHa. Pacripo-
CTpaHeHHNe NHPOPMAIIMU OCTAETCs, HO TeTepb KOM-
MYHHKaIMs UAET y’Ke HE TOIbKO B OIHOM Hampas-
JICHUH. AyITUTOPHSI MOXET 33/1aBaTh BOIPOCHI, BbI-
CKa3bIBaTh COMHEHUSI, CIIOPUTD, IOTIOTHSATH, TO €CTh
MIPOUCXOIUT HEKOTOpash KOPPEKTUPOBKA MCXOIHBIX
CBEJICHWI, OTBETHAs peaknus. 3aJaHus yxXe He
HOCSIT PENPOAYKTUBHOIO Xapakrepa — JaloTcs BO-
MIPOCKI YISl OCO3HAHUS, TUCKYCCUH, PACCYXKIICHUS,
CpaBHEHUs. AKIIEHT IepeMelnaeTcsi OT Tepeaadn
OTIPEJICNICHHBIX 3HAHUH K PA3BUTHIO MBICIHTEIb-
HBIX YMEHHH, TIOOUIPEHNIO TIOMCKA U OCMBICIICHHS
nH(opMamu camocTosTensHo. Ha cmeHy moHo-
JIoTa TMPUXOIUT Anaior u noimior. [Ipn npumene-
HUM MHTEPAKTHBHBIX METOJOB OOYYEHHMSI YUUTEINb
SIBJISICTCS JIIIb OPTaHU3aTOPOM y4eOHOTO Tpoliec-
ca, KOHCYJBTAaHTOM, HACTABHHKOM, CTapIIAM TIap-
THEPOM, YTO MPUHIHITHAIBHO MEHSET OTHOIICHHE
K HeMy OOyYaroImuxcs — M3 «KOHTPOJIHUPYIOIIETO
OpraHay» yuuTellb IpeBpaiiaeTcs B 60j1ee OMbITHOrO
TOBAPHIIIA, HTPAIOIIETO B OJJTHOW KOMaH/Ie ¢ 00yJaro-
IMMHUCS. [TTaBHBIM CTaHOBUTCS B3aUMOJICHICTBHE U
COTPYIHHYECTBO y4ariuxcs. Takol crocod padoThl
TIpeICTaBIsAeTCsl Hanboee MpOoXyKTUBHBIM. KoHed-
HO, 9TO TpeOyeT NCHXOJOTHUECKON MepecTpOrKN
Y CTICNMAJIBbHON TIO/ITOTOBKM YYUTETS MO MPOEKTH-
POBAHHUIO TAKOTO 3aHATUS U LMKJIAa YPOKOB, 3HAHHS
WHTEPAKTHBHBIX METOJIOB OOYyUEeHUS, TICUXO(PH3HO-
JIOTMYEeCKUX OCOOGHHOCTeW MmKombHHKOB. Ho Bce
9TU BIOKEHUSI C JINXBOK OKymnaroTcs dpdexramu ot
BHEJIPEHUSI TAKMX METO/IOB O0yUECHHSI.

PaccmoTpum npuMep MHTEPAaKTHBHOTO METO/A
IIpe3eHTAIMY YIeOHOT0 MaTepuala ¢ IebIo Ipe/-
CTaBJICHUS] HOBOTO MaTepHalia, CTpyKTypPHPOBaHUS
Marepuaa, O)KUBJICHUSI BHUMaHUS 00y4YaIOMInXCs
(Bpems 3aBUCHUT OT 00ObeMa HOBOTO MarepHaya u
CTPYKTYpBI ypOKa; MaTepuai — MOATrOTOBICHHBIN
JMCT BaTMaHa, [IBETHBIC MAapKePHhI).
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VYuuTens Ha3bIBAET TEMY CBOETO COOOIICHHUS.
Ha crene 3akperuisercst IucT BatMaHa (WM UC-
MOJIb3yeTcsl OJOKHOT (prumuapra), B €ro HeHTpe
yKa3zaHO Ha3BaHHE TeMbl. OCTallbHOE MPOCTpaH-
CTBO JINCTA Pa3/ieJIeHO Ha CEKTOPHI, IPOHYMEPO-
BaHHbIE, HO IOKa He 3aroyiHeHHble. HaunHas c
MIEPBOTO CEKTOpa, MeJaror BIIMCHIBAET B HETO Ha-
3BaHUE pa3jiesia TeMbl, 0 KOTOPOM OH ceilvac Had-
HET FOBOPHTH B Xo7ie coobuieHus. O0ydarommmcs
nperaraeTcs 00aymMarb, 0 KaKUX acleKTax TeMBI,
BO3MOXHO, Jlajee TOHAeT peub B J0KiIane. 3areM
YUHTENh PaCKPHIBAET TEMY, a B CEKTOP BIIHCHIBA-
I0TCsl HanOoJiee CyIeCTBEHHbIE MOMEHTBI TIEPBOTO
pasznena (MOXHO 3alHChIBaTh TEMBI M KIFOUEBbIC
MOMEHTBI MapKepaMH pa3HbIX 1BeTOB). OHU BHO-
CSATCS HAa IUIAKaT MO XOAy COOOLIeHHUs. 3aKOHYMB
M3TI0KEHHE MaTepHaia 1o mepBoMy pasziesry TeMBI,
Y4HUTENb BIMCHIBAET BO BTOPOH CEKTOp Ha3BaHHE
BTOPOTO pasfelia TeMBI, U T. II.

Taxum 006pa3om, HaIVISIHO U B YETKO CTPYKTY-
PUPOBAaHHOM BHUJE TPEACTABISETCS BECh HOBBIH
MaTepHall, BEIICISIOTCS €T0 KIIFOYeBbIe MOMEHTHI.
Cyl1ecTByoInMe Ha MOMEHT HavyaJia Mpe3eHTaluu
,,0elIble MATHA 10 JAHHOM TeMe ITOCTENEHHO 3a-
TIOJTHSIIOTCSI.

B koHIIe mpe3eHTanuu mneaaror 3a/1aeT BOmpoc:
JIEHCTBUTEIHHO JIM UM OBLIIM 3aTPOHYTHI BCE OXKH-
JIABIIHECS pa3Jiesbl, HE OCTAIOCH JIU KAaKUX-TO He-
YHOMSIHYTBIX acTIeKTOB TeMblI. [locie npe3enTarmm
BO3MOKHO MPOBEICHHE KPATKOTO 00CYKACHHS 10
TeMe U, IPU HAIMYHH BOMIPOCOB Y 00yUaIOIIHXCS,
YUUTEIb JIAeT OTBETHI HA HUX.

OTOT METO M3JIOKEHUSI Marepuayia MoMOoraet
00y4JaromuMcsi CIIEINTh 32 apryMEHTalluel y4uuTe-
JIS1 M BUJICTh aKTYaJIbHBIH B JIAHHBIM MOMEHT paccKa-
3a acmekT TeMbl. OTYETIIMBOE pa3/iesieHre O0IIero
MOTOKa HH(OPMAIIMU CIIOCOOCTBYET JIy4IlIeMy BOC-
npusiTiio. HewsBecTHOE CTUMYIUpYeT — MHOTHE
YUYACTHUKHU HAYHYT OOyMbIBATh, KAKUMH OY/IyT Clie-
JIOILHUE, [T0Ka He 0003HauUCHHBIE PA3IeIIbl TEMBI.

CamocTtosTenpHass paboTa ydamuxcs SIBISICT-
Csl OJTHUM U3 OCHOBHBIX MHTEPAKTUBHBIX METOJIOB
oOyuenwust. Kak OKa3pIBaIOT UCCIIEIOBAHUS, YEII0-
BEK 3aroMHHaeT Tojibko 10% Toro, 4To OH YHTa-
et, 20% Ttoro, uro ciablmut, 30% TOro, 4To BUIUT;
50-70% 3amoMuHaETCS IPH YIaCTHUHU B TPYTIIOBBIX
nmuckycceusix, 80% — mpu caMoCTOATEIBHOM O0Ha-
pyxeHnu u GopMynupoBaHuH mpodieM. W mumib
KorJa 00yJaroluiicsi HETTOCPEICTBEHHO yUacTBY-
€T B peaJbHOM JIeATEIIbHOCTH, B CAMOCTOSTEITbHON
MTOCTaHOBKE MPO0JIeM, BEIPAOOTKE M IPUHSATHH pe-
IIeHus1, OPMYIMPOBKE BHIBOIOB U MPOTHO30B, OH
3allOMHUHAET U ycBauBaeT Marepuai Ha 90%.
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PaccMmoTpum npumep opraHu3aliii CaMoCTOsI-
TEJTHHON PadOTHI HAJl TEMOW C IENbI0 HAYUUTHCS
00CyX/1aTh U aHAJIM3UPOBATH 33J[AHHYIO TEMYy B
MajbIx Tpymmax (Bpems: 20-25 MHHYT; MaTepu-
aJ — JIUCTHI OobIIOro opmara (BaTMaH, IJIaKar,
OnoKHOT Jutst hriummuapra), hrromMacTepb).

Yunrenpb onpenenser KOIMYeCTBO 00CykKiae-
MBIX BOIIPOCOB HOBOH TeMbl (OMTUMANBHO 4-5).
Kracc pazbuBaercs Ha TPyIIBI IO YHCTY BOTIPO-
coB (5—7 4enoBeK B KaKIOH).

['pynmel  pacnpenenstorcsi Mo  «aBTOOYCHBIM
ocTaHoBKam». Ha kaxmoil ocraHoBKe (Ha CTEHE
WJIM Ha CTOJIC) PACIOIOKEH JIUCT OONBIIOro (op-
MaTa C 3alFCaHHBIM Ha HEM BOIIPOCOM IIO TEME.
Yuurtenp CTaBUT 3aja4y TpyIIaM — 3arucarb Ha
JIUCTE OCHOBHBIE MOMEHTHI HOBOW TE€MBI, OTHOCSI-
mpecs K Bonpocy. B Tedenne 5 MUHYT B Tpymmax
00CYKJIat0TCsl TOCTABIICHHBIC BOIPOCHI 1 3aITHCHI-
BAalOTCSl KITFOYEBBIE MOMEHTHI. 3aTeM 110 KOMaHJIe
YUMTEIIS TPYIIBI IEPEXOAST 10 YaCOBOM CTPEIIKE K
CIIeIyTOIIeH aBTOOYCHOW OCTaHOBKE. 3HAKOMSTCS
C UMCIOIIMMHUCS 3aITUCSIMU H IIPU HEOOXOIUMOCTH
JIOTIONHSIOT UX B TeueHWe 3 MuHYT. McmpaBnars
CYIICCTBYIOIIME 3alliCH, CIACIAaHHBIC MPEIbITy-
e rpynmnoi, Henb3s. 3aTeM CIeAyIOUIHiA mepe-
XOJl K HOBOH aBTOOYCHOHM OCTaHOBKE H elle 3 MU-
HYTHI Ha 3HAKOMCTBO, 00CYKJICHHUE U JI00aBICHUE
cBoux 3amnuceil. Korma rpynma Bo3Bpaiaercs K
CBOCI MEPBON OCTAaHOBKE, OHA B TEYCHUE 3 MUHYT
3HAaKOMUTCAd CO BCEMU 3allMCAMH U ONPCACIIACT
Y4acTHUKA TPYIIIBI, KOTOPBIA Oy/lIeT MpeICTaBIsuTh
Mmarepuain. [locne 3Toro kaxkaas rpymnmna u3naraer
pe3ynbTaThl paboThI TIO CBOEMY BoIpocy. B 3aBep-
LICHUE YYUTEIb PE3IOMHUPYET CKa3aHHOE BCEMHU
TpymIaMu, Ipu HEOOXOIUMOCTH BHOCHUT KOPPEK-
THBBI U TIOJIBOJIUT UTOTH PabOTEHI.

XKenarenbHo opraHu3oBaTh aBTOOYCHBIE OCTa-
HOBKH (IPUKPENUTE JUCTHI ¢ BOIIPOCaMH) B pas-
HBIX yIlIaX y4eOHOUM KOMHATBI, YTOOBI B MpoIiecce
00CYX/IeHUs TPYIIITHI HE MEIIali APYT ApyTy. Bo-
MIPOCHI M3y4aeMO# TeMbl MOKHO CTHUIIM30BaTh ITOJT
Ha3BaHUs aBTO6y0HBIX OCTaHOBOK.

[IpumeHenne akTUBHBIX (HOPM B OOY4EHUH Jie-
yaetr ero Oonee A(QPEKTHBHBIM, TaK KaK yUCHHK
YYBCTBYET CBOIO B@KHYIO pOJbh B y4eOHOM IIpo-
necce. Takast METOMKA TIPETyCMaTPUBACT aKTHUB-
HO€ y4acTHE U B3aUMOJCHUCTBUE JETEH, IOJIHOCTHIO
BKITIOUAIOIIIee WX B Mporiecc no3HaHus. OHU CTaHo-
BATCA aKTUBHBIMU HUCCIICIOBATCIIAMU OKPYIKAIOIIC-
T'O MHpa, a He MTACCUBHO MEPEHUMAIOT YY>KOH OIIBIT.
[locnenume rccnenoBaHus MOKa3allu, 9TO MPH yMe-
JIOM ITPUMEHEHNH 3TH METObI 00YYEeHHUS HE TOIBKO
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MIOBBIIIAIOT UHTEPEC YYCHUKOB K IIPEAMETY, HO U
obecrieunBaroT Oosiee TIyOOKOE YCBOGHHE COMEp-
KaHUsI TIPEAMETa, BBIPA0OTKY TPaKJaHCKUX Ha-
BBIKOB M BO3POCIIYIO ITPUBEPKEHHOCThH JEMOKpa-
THUYECCKUM LICHHOCTAM. B JaHHOM OTHOLICHUU PE-
3YJIbTaThl UCIIOJIL30BAHUSA 3TUX CTpaTeI‘I/Iﬁ BBITOJHO
OTIIMYAIOTCSI OT PE3YJIBTATOB YPOKOB, B OCHOBHOM
TMOJTAraloIInXCs Ha MEXaHHIEeCKOe 3alIOMHHAHHE.

OnTuMabHbIE ycCiioBuAa ik NPUMEHCHUA WH-
TEPaKTUBHBIX METOJIOB O0YUEHHSI CO3JIAI0T TBOPYE-
cKkue paboThl, AUCKYCCHH, UTPbI, paboTa B MaJIbIX
rpynmnax, MO3rOBOM IITypM, 3allUTa IPOEKTOB,
MpUriIaleHrue CueualabHbIX JOKIAYUKOB, a TaK-
’Ke HEKOTOpbIe PyTHe, B TOM YHCIIe HOBaTOPCKUE
MoAXOAbl K YCTHBIM U MMCbMEHHBIM 3aIaHUAM.

Taxxe OTMETUM, YTO MHTCPAKTUBHBIC MCTOABI
o0ecreunBaloT pelieHrue 00pa3oBaTeNbHBIX 3a/1a4
B Pa3HBIX aCMEKTaXx:

* (popMupoOBaHHE MMOJIOKUTEIBHON yUCOHOM
MOTHUBAaIIUH,

" OBLINICHHE TO3HABATEIbHOM aKTHBHOCTU
yyamuxces;

" aKTUBHOE BOBJICUCHHE OOYYAIONIUXCS B 00-
pa3oBarelibHbII Mpouecc;

" CTHUMYJIMPOBaHHE CAMOCTOSATENLHOM JIesITeIb-
HOCTH;

" pa3BUTHE MO3HABATEIBHBIX IPOIIECCOB — PEUH,
naMsTH, MBIIIJICHUS,

= 3(p(exkTuBHOE YyCBOCHHUE 0OJIBIIOro 00beMa
y4eOHOM HHpOpMAIIHK;

" pa3BUTHE TBOPUYECKUX CIIOCOOHOCTEW M He-
CTaHAAPTHOCTH MBIIIJICHUS,

* popMHupoBaHHE KOMMYHHUKATUBHO-3MOIIH-
OHAJILHOH c(hephbl IMIHOCTH 00YYarOIIErOCs;

= PACKPLITUC JIMYHOCTHO-UHANBUAYAJIbHBIX
BO3MOYKHOCTEH Ka)KJIOTO y4allerocs 1 orpeieieHue
YCJIOBI/Iﬁ I UX NPOSIBJICHUSA U Pa3BUTUAA,

= Pa3sBUTUC HABBIKOB CaMOCTOATCJIBHOI'O yM-
CTBEHHOT'O TPY/a;

= Pa3BUTUC YHUBEPCAJIbHBIX HABBIKOB.

BriBoabI

B 3axmoueHme oTMeTHM, 9TO 03 OOydeHHS
npaBaM YeloBeKa, 0e3 U3MCHEHHsI MEHTAIIUTETa
COTPY/IHUKOB TIOJIMIMH, TPaXJIaH, MPOTUBOJCH-
CTBOBATh IBITKaM ITOYTH HEBO3MOXHO. [ToaTomMy B
nere OOphOBI C MBITKAMH OOJIBIIAS PO TIPHHA-
JICKUT MPEToaBaTesIsIM YHUBEPCUTETOB.
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B coomsemcmeuu co cm. 5 Beceobwetl dexnapayuetl npag uenogexd, HUKmo He O0NNCeH N008EP2ambCsl NblMKAM
WU AHCECMOKUM, DeCUeiO8eUHbIM UL YHUNCAIOUUM €20 OOCHOUHCINEO 00PAULEHUIO U HAKA3AHUIO.

Huxmo ne 0o1dicen noogepeamscsi Hu NbLMKAM, HU 6eCUeI08eUHOMY Wil YHUNICAIOujeMy OOCIMOUHCMBO 0opauje-
Huto wiu Haxkazanuio (Esponetickas Konsenyus o 3aupume npag wenogexa). UCKmouumenbHo 6adCHbIM U AKMyaib-
HbIM A8/1emcsl 6eCCnOPHbIIL 861600 O MOM, YMO NLIMKU NPUSHATOMCSA OOHUM U3 MANCELEUUUX NPeCmYNIeHUll 8CeX
epemen u mem boiee 6 Hacmosiwee epemsi. Ilotmku cywecmeeHHo noopwvleaiom U HAPYwarom QyHOAMeHmaibHbie
npasa yenoBeKd, YHUNCAm 4eloseueckoe 00CMOUHCMEO U ANeMeHMAPHbLE YEHHOCMU 68 COBPEMEHHOM obujecmse.
Obpawaem HUMAHUE HA MO OOCMOAMENLCMBO, YMO NLIMKU 3ANPEULeHbl KAK MeNCOYHAPOOHBIMU NPABOSHIMU HOD-
Mamu, max u HAYUOHAbHBIM 3AKOHOOAMENbCIMBEOM.

Knroueswte cnosa: HIIO, Beceodwasa oexnapayus npas uenosexa, Konsenyus OOH npomug noimok u opyaux
HCECMOKUX, DeCyeno8eu HbIX UL YHUNCATOWUX OOCMOUHCIEO U008 0bpaujenus u Hakasanus, Eeponetickuii cyo no
npasam ueroeexa, Monooea, noimxa.

MECANISME DE PROTECTIE A DREPTURILOR SI LIBERTATILOR INCALCATE, GARANTATE
DE CONVENTIA PRIVIND INTERZICEREA TORTURII

Nimeni nu va fi supus torturii, nici la pedepse sau tratamente crude, inumane sau degradante (Art. 5, Declara-
tia Universala a Drepturilor Omului si Conventia pentru apararea Drepturilor Omului si a Libertatilor fundamen-
tale). Tortura submineaza si incalca in mod semnificativ drepturile fundamentale ale omului, umileste demnitatea
umana §i valorile de baza din societatea modernd. O concluzie extrem de importantd si relevanta este faptul ca
tortura este recunoscutd drept una dintre cele mai grave infractiuni din toate timpurile si cu atat mai mult in timpul
prezent. Atragem atentia asupra faptului ca tortura este interzisa atdt de normele legale internationale, cdt si de
legislatia nationala. Anume analiza acestei problematici reprezinta subiectul de cercetare al prezentului articol.

Cuvinte-cheie: ONG, Declaratia Universala a Drepturilor Omului, Conventia ONU impotriva torturii si altor
pedepse si tratamente crude, inumane sau degradante, Curtea Europeana a Drepturilor Omului, Moldova, tortu-
rd.

MECHANISMS FOR THE PROTECTION OF VIOLATED RIGHTS AND FREEDOMS,
GUARANTEED BY THE CONVENTION ON THE PROHIBITION OF TORTURE

No one shall be subjected to torture, cruel, inhuman or degrading treatments or punishments (Art. 5, The
Universal Declaration of Human Rights and the Convention for the protection of Human Rights and fundamental
freedoms). Torture significantly undermines and violates fundamental human rights, humiliates human dignity and
basic values in modern society. An extremely important and relevant conclusion is that torture is recognized as
one of the most serious crimes of all time, and even more so in the present time. We draw attention to the fact that
torture is prohibited by both international legal norms and national legislation. The analysis of this problem is the
research topic of this article.

Keywords: NGO, Universal Declaration of Human Rights, Conventions against torture and other cruel, inhu-
man or degrading treatments and punishments, European Court of Human Rights, Moldova, torture.

MECANISMES DE PROTECTION DES DROITS ET LIBERTES VIOLES, GARANTI PAR LA
CONVENTION SUR I’INTERDICTION DE LA TORTURE

Nul ne peut étre soumis a la torture ou a des peines et traitements cruels, inhumains ou dégradants (Art. 5, Dé-
claration Universelle des Droits de I’ Homme et convention de sauvegarde des Droits de ’Homme et des Libertés
fondamentales). La Torture sape et viole considérablement les droits humains fondamentaux, humilie la dignité
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humaine et les valeurs fondamentales de la société moderne. Une conclusion extrémement importante et pertinente
est que la torture estreconnu comme ['un des crimes les plus graves de tous les temps, et encore plus a I'heure ac-
tuelle.Nous attirons l'attention sur le fait que la torture est interdite tant par les normes juridiques internationales
que par la législation nationale. L'analyse de ce probleme est le sujet de recherche de cet article.

Mots-clés: ONG, Déclaration Universelle des Droits de I’ Homme, Conventions contre la torture et autres pei-
nes et traitements cruels, inhumains ou dégradants, Cour Européenne des Droits de L’Homme, Moldova, torture.

AKTYaJIbHOCTH T€Mbl

HuxkTo He momkeH moaBeprarbesi HU IBITKaM,
HU OeCUYeIOBEYHOMY WIIH YHIIKAIOIIEMY JI0CTOMH-
CTBO OOpallCHHIO WIN HAKa3aHUIO — I1acuT EBpo-
netickas KonBenuus o 3amure mpas yenoBeka. B
COOTBETCTBHH C TIOJIOKEHHUEM JAaHHOTO MEXTyHa-
POAHOIO aKTa, 3TO 3HAYMUT, UTO XKUTesU PecrmyOmu-
k1 MosnioBa, 9bH IpaBa, TapaHTHUPOBAHHBIE JaH-
Hot KoHBeHIMeH HapyeHbl, MOTYT 00paTUTHCS B
EBponeiickuii Cyn no npaBam uesoBeka. [1]

Ilenvs cmampu. Onpenenuts posib U 3HAYEHUE
ctarbu 3 KoHBEHIIMH O 3alMTE MpaB YeJoBeKa U
OCHOBHBIX CBOOO/T O 3aITpeIIeHUH TBITOK, BBIIBUTh
MeXaHHM3Mbl 00pAILCHNS 32 3aLUTON HapyILICHHbIX
npaB ¥ CBOOO/, rapaHTUPOBAaHHBIX KOHBeHIHEH, a
TaKke U3Y4IHUTh Mporenypy oopamenus 8 ECITY.

OCHOBHBIE T€3HCHI

[opsinox obpamenns B EBponeiickuii Cyn mo
MpaBaM 4YeJIOBeKa C MHIAMBHIYaJIbHBIMHU )Kajgo0a-
Mu peryiaupyercss Permamentom EBporneiickoro
Cyna no mpaBaM 4eloBeKa, NPUHATHIM 4 HOSOps
1998 . camum EBpomneiickum Cynom 1mo mpaBam
yesoBeka. [8]

CymectBenHbie u3Menenus B Permamente EB-
pomneiickoro Cyza 1mo mpaBam 4ejaoBeKa ObUTH BHE-
CeHbl NocTaHoBIeHUAMH EBpomelickoro Cyna mo
mpaBaM yesioBeka oT 1 uroHs u ot 15 okTsa6ps 2015
r. [Ipu 3TOM nocranosienue ot 15 okrsidps 2015 1.
BCTynujo B cuity ¢ 1 auBapst 2016 .

Hns toro 4roObl WHAMBUAYalbHAs >kanoda
obuta nmpusHana EBpomnelickum Cynom mo mpaBam
4eJIoBeKa, a TouHee cyabel storo Cyna npuemiie-
MO, OHa JIOJUKHAa COOTBETCTBOBATH CIENYIOIIUM
YCIIOBUSIM:

1. mpeameroM >kajoObl sIBISICTCSA HApyLLIEHNE
rOCYJIapCTBOM-OTBETUYMKOM TIpaBa MM CBOOOJIBI,
rapaatupoBanHoro KomBeHnnwmedr w/mim IIpoto-
kojioM K KoHBeHIMHU, KOTOpBIE paTu(UIIMPOBAHBI
TOCy/IapCTBOM-OTBETUNKOM;

2. HapylIEHHE MMEJIO MECTO Mocie patudu-
Kalliu TOCYIapCTBOM-OTBeTUYHKOM KoHBeHIU u
COOTBETCTBYIOILETO NMpoToKosa kK KoHBeHy;

3. 3asgBUTENIEM HCYEpHaHbl BCE BHYTPEHHHUE
Cpe/CcTBa MPaBOBOM 3AIIUTHI;
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4. xanoba TopaHa He To3MHEe 6 MecsleB
MOCJIe MPUHATHS OKOHYATEIBHOTO PEUICHUS;

5. xamoba COOTBETCTBYET TPeOOBAaHUSIM CT.
47 Pernamenrta EBpomeiickoro Cyna mo mpasam
YeJIoBeKa.

EBpomnetickuii Cyn no mnpaBaMm 4elloOBEKa pac-
CMaTPHUBACT TOJIBKO KaJIOObI HA HAPYIICHUS TIPaB
" cB00O, TapaHTHPOBaHHBIX KonBeHnme u I1po-
ToKoJIaMU K KOHBEHITMH, KOTOPBIE paTu(UITUpOBa-
HBI TOCYIapCTBOM-OTBETIHKOM.

Cratpst 14 KoHBeHIIMM 3anpemaeT JUCKpUMHU-
HAI[MIO TIPH TI0JIb30BAHUU MIPaBaMU M CBOOOIAMH,
npu3HaHHbIMU KOHBEHILIMEH.

Cornacho ct. 14 KonBeHIIUH MOIb30BaHUE TIPa-
BaMH W CBOOO/IaMH, IpU3HAaHHBEIMHA B KOoHBEHITHH,
JOJDKHO OBITH oOecrieueHo Oe3 Kakoil Obl TO HHU
OBLIO TUCKPUMUHAIIMY TIO MPU3HAKY T0JIa, PACHI,
[BETAa KOXH, S3bIKa, PEINTUH, TOIHTHICCKUX
WIM UHBIX yOEXJIEHUH, HAI[MOHAIBHOIO WJIHM CO-
[UATHHOTO TPOUCXOKIECHUS, TIPUHAIIKHOCTH K
HallMOHATHHBIM MEHBIIIMHCTBAM, UMYIIIECTBEHHO-
TO TIOJIOKEHUS, POKACHNAS WM TI0 JIIOOBIM WHBIM
npusHakam. [1]

AKTyanmpHOW HEOOXOAMMOCTBIO M 00s3aTelb-
HBIM yCIIOBHEM IPUEMJIEMOCTH WHINBHUIYaTbHON
JKaJO00BI SIBJSICTCSl MPOXOXKICHUE BCEM BHYTPEH-
HEeW TrocylnapCTBEHHOW CTPYKTYpbl MPaBOBOU 3a-
LIUTHL. DTO 03HAYACT, YTO TPEOOBAHUS 3asSBUTEIIS
OTKJIOHEHBI BCTYITUBIITIM B 3aKOHHYIO CHITY peliie-
HUEM CyleOHON WHcTaHIuu. JlefcTBylomiee 3a-
KOHOJIaTE€JILCTBO HAIIETO IOCyAapcTBa MpeaycMma-
TPUBAET YTO PEIIEeHUs Cyla MepBOW HWHCTAHIMH
MOTYT OBITh O0XKaJIOBaHbBI B AlEIUISIIHOHHOM I10-
pSIKE B COOTBETCTBYIONIYIO aleUIAINOHHYIO Ta-
nary. OnpeneneHue aneuIIquOHHON ManaThl MO-
JKET OBITH 00KAIIOBAHO B KACCAIIMOHHOM TOPSIIKE
HEMOCPEICTBEHHO B Briciiyio cyneOHyro manary
PecriyOnuku  MosnioBa, omnpeelieHue KOTOpOW
BCTyTIaeT B 3aKOHHYIO CHJIy B MOMEHT €T0 BBIHE-
ceHus. Tonbko MOCIE BBIHECEHUS OMPEICICHUS
Bricmeit cyne6HoM anarel PM 1o rpakaanckoMy
JIeJTy BHYTPEHHHE TPAaBOBBIE CPEJICTBA MPABOBOU
3aIUTHI CYUTAIOTCSI UCUCPIIAHHBIMU, U 3asBUTEITH
BrpaBe oOparuthes B EBpomneiickuii Cyx mo mpa-
BaM YeJIOBEKa ¢ ’Kasio00i Ha HapyIICHUE MpaBa Ha
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CIpaBeJIMBOE Cy/IcOHOE Pa30UparebCTBO W/UIIN
Ha HapyIlIeHWe JPYTHX MpaB W CBOOOJ, rapaHTH-
poBannbix Kousenmueit u Ilporokonamu xk Kon-
BEHITNH, KOTOPbIe paTUHUIPOBaHbI Pecryomukoit
MomnoBa.

B wuckmiouenne w3 o0miero mpaBmia Jena o
npaBoHapyeHusx coracHo Konekcy PecnyOmm-
k1 MosoBa o npaBonapymenusx Ne 218-XVI or
24.10.2008 1. paccMaTpuBarOTCs IBYMS Cy[IeOHBI-
MH WHCTAHIIUSAMHU — Cy/laMU NEpPBON MHCTAHLIMU U
COOTBETCTBYIOIINMH aIEJUIAITHOHHBIMHA TTAJIATAMH.
Pemenue cyna nepBoii MHCTaHIIMU TIO A€y O Npa-
BOHAPYILICHHN MOXET OBITh 00’KAJIOBAHO B Kacca-
ITUOHHOM TIOPSJIKE B COOTBETCTBYIOIIYIO amlelIsi-
UOHHYI0 nanaty. OnpesneneHne anesISIHOHHON
TMaIaThl CYIUTAETCS BCTYIHUBIINM B 3aKOHHYIO CHITY
B MOMEHT €ero BblHECeHHs. C 3TOro JHs HadYMHAET
UCYHCIIATHCS 6-MECSIHBIA TTPeCceKaTeTbHBIA CPOK
st oOpamenust B Epponeiickuii Cyn mo npasam
YyeJioBeKa ¢ MHAMBHIyaTbHON Kano0oH, yCTaHOB-
neHHbl myHKToM 1 cT. 35 KonBenuuu. 3]

ITynkt 1 ct. 35 KoHBeHIIMM OrpaHUYMBAET I10-
Jlaqy WHIWBUAYATbHOU *)anmoOwsl B EBpomeiickuit
Cyn mo mpaBaM 4YenoBeKa O-MECSYHBIM CpPOKOM,
KOTOPBI HAYMHAET OTCUUTHIBATHCS C JIATHI BHIHE-
CEHUS HAaIlMOHAIILHBIMU OpraHaMH OKOHYATEIIbHO-
TO pelIeHHUs 1O JeIy.

OKOHYATENbHBIM PEIICHUEM CUYHTAETCS Ompe-
nenenue Bricielt cyneOHol nanatsl PM, B TO ke
BpeMsl 10 JeJaM O TMPaBOHAPYIICHHSX OKOHYA-
TENbHBIM CUMTAETCS OINpENEIeHNE ameUIsIHOH-
HOM TasnaThbl.

CoracHo nyHKTy 2 cT. 35 Konseniuu Cyq He
MPUHAMAET K PAaCCMOTPEHUIO HUKAaKyl0 HWHIUBH-
IyaJbHYIO Kao0y, TOJaHHYIO B COOTBETCTBUH CO
crarbel 34, eclii OHa:

a) SBIISIETCS] aHOHUMHOM; FITH

b) sBRseTCS MO CyNIECTBY aHAIOTUYHOH TOM,
KOTOpast yxke Obl1a paccMoTpera Cynom, WIH yxKe
SBIISIETCS TIPEAMETOM JIPYTOH MPOLIEAYPHI MEXKTY-
HApOJHOTO pa30upaTenbCcTBA WM YPErylupoBa-
HUS, ¥ €CJIM OHA HE COACPIKUT HOBBIX OTHOCSIIINX-
csl K Jienry (hakToB.

Cormacno mynkry 3 cr. 35 Konsenuun Cyn
0OBSIBIIIET HEMPUEMIIEMOU JIFO0YIO MHINBUYalTh-
HYIO *kaJio0y, TOJJaHHYIO0 B COOTBETCTBUH C T0JIO-
JKCHHUSIMH CTaThbH 34, €CIM OH COUTET, UTO:

a) 9Ta Kanoba SBISIETCS HECOBMECTHMOH ¢
nonoxenussiMu KonBeHuunu wuinu IIpoTOKONOB K
HeH, SBHO HEOOOCHOBAaHHOW WM SIBISIETCS 3J10Y-
noTpebiieHneM MPaBoOM I10/1a4H MHAUBHUIYaTbHON
JKa00bl; WITH
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b) 3asBUTEIH HE MOHEC 3HAYMTENBHOTO yIiepoa,
€CIIM TOJBKO TIPUHIIUAT YBAXKCHHUS IPAB YEIOBEKa,
Kak oHu onpezencHsl B Kousenrmu u [Iporokomax
K HEH, He TpeOyeT pacCMOTPEHUS YKaJloOBI 10 Cy-
LIECTBY U MPU YCIOBUH, UTO HA ’TOM OCHOBAaHUH HE
MOXKET OBITh OTKa3aHO B PACCMOTPEHUN HUKAKOTO
Jieria, KOTopoe He OBLTO Ha yIekaIuM o0pa3oM pac-
CMOTPEHO BHYTPUTOCYAAPCTBEHHBIM CyioM. [11]

CornacHo nyHKTY 4 cT. 35 Konsenuuu Cyn Mo-
KET He MPHUHSITh K PACCMOTPEHUIO JIFOOYIO mepe-
JTAHHYIO €My Kajo0y, KOTOPYIO COUYTET HETPUEM-
JIEMOI B COOTBETCTBUHM C TaHHOU cTarbeil. Baxkno
MIOMYEPKHYTh U OTMETHUTD, UTO OH MOXET CHeNIaTh
9TO Ha JIFO00H CTauu pa3OupaTeNbCTRA.

Taxoke, oOpaiiaeM BHUMaHUE Ha €I OJIHO He-
00XOAMMOE YCIIOBHE TPUEMIIEMOCTH WHAWBHIY-
AJIIBHOM KaJo0BI, KOTOPBIM SIBISIETCS €€ COOTBET-
cTBHe TpeboBaHusM cT. 47 Permamenra EBpomneii-
ckoro Cyza 1o mpaBaM 4eJioBeKa.

CornacHo mynkraMm 14 ct1. 47 Pernamenrta EB-
poretickoro Cypia 1Mo rmpaBaM 4eJoBeKa (¢ n3MeHe-
HUSIMU U JIOTIOJTHEHUSIMU, BHECCHHBIMH TIOCTAHOB-
nenneM EBpomeiickoro Cyza mo mpaBam 4esloBeKa
ot 1 uronst u 5 okTsa0ps 2015 1) U1 IOAAYH HKaI0-
ObI B cOOTBETCTBUH cO cT. 34 KonBeHnuuu Heo0xo-
JIMMO 3aIlOJIHUTH TpefocTaBiIeHHbI Cekperapua-
ToM popmyssip, eciiu Cyn He pemut uHave. [Ipu
3allOTHEHUH  yKa3aHHBIX pa3aenoB  (popmymspa
00s13aTeNTbHO HYXXHO OOBEKTUBHO W3JIOKHTH BCIO
HEOOXOAMMYH0 HH(POPMAILINIO, B YaCTHOCTH:

(a) moHOE MM, ATy POYKIISHNS, TPAKIAHCTBO U
asipec 3asiBUTENS, a B CITy4asiX, KOIJia 3assBUTEJIEM BbI-
CTyTaeT I0PUINYECKOE JIUIIO — eTO TIOJTHOE Ha3BaHHe,
JIaTy PErUCTpalliK, PErUCTPAIMOHHBIN HOMEp (TIpu
HAJIMYMHU TAaKOBOTO) U OHUIMATLHBIN apec;

(b) mpu HaMUYMK TPEACTABUTEINS — €TO TIOJTHOE
umsl, axpec, HoMep TenedoHa U (dakca, a TaKxke
AIIEKTPOHHBIN afpec;

(c) mpu HAJIMYKU IPECTABUTENS — JIaTy U cOO-
CTBEHHOPYYHYIO TIOATIMCH 3asBHUTENS B pasfele
«Onobpenue nmoaHOMOUHi» GopmyIsipa kaio0sbl;
COOCTBCHHOPYYHYIO TIOAMHUCH TPEICTABUTEIS,
BBIPXKAIONIYIO €ro/ee coriiacue JeHCTBOBaTh OT
MMEHH 3asBUTEINS Takke B pasjene «OmoOpeHue
MTOJTHOMOY U (hOopMyIIspa jKajJo0bl;

(d) maummenoBanue Bricokoii JloroBapuBaro-
meiics Cropons! wim CTOPOH, MPOTHB KOTOPBIX
ojiaeTcs xKanooa;

() KpaTKoe U JIETKO YUTaeMO€ U3JIOKeHUE (haK-
TOB;

(f) kparkoe MW JIETKO YHMTAaeMOE H3JI0KECHUE
MPENOoIaraeMoro HapyIIeHus WIW HapyIIeHHN
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KoHBeHIIMN ¥ COOTBETCTBYIOIIUX apIyMEHTOB; U

(g) KpaTKoe M JIETKO YNTaeMOe 3asBJICHHE O CO-
OJIFIOICHUY YCIIOBHH MPUEMIIEMOCTH, YCTaHOBJICH-
HBIX TyHKTOM 1 cT. 35 KonBenun.

Ceenenus, ykasaHHbele B IyHKTax 1 (e)—(g) u
W3JIO)KEHHBIC B COOTBETCTBYIOIINX pasznenax ¢op-
MyJIsIpa, JOJDKHBI OBITh TOCTAaTOYHBIMH JIJISL TOTO,
4yro0bl Cyl CMOT ONpEeNuTh CyTh U 00beM XKa-
JT00BI, HE 00pamasch HA K KaKUM JIPYTHM TOKY-
MEHTaM.

BMmecre ¢ TeM, 3asgBUTENb MOXET JIOTIONHHUTH
xano0y, TpUIOKHUB K (popMyssipy Ooree moapoo-
HOe onucaHue (aKTOB M IMPEANoaraeMbIX Hapy-
meHuil KoHBeHIMH, a TakXe pa3BepHYTOE HU3J0-
JKeHHe COOCTBEHHBIX apryMeHToB. Pa3mep Takoro
JIOTIOTHEHMS HE JOJDKEH MpeBbImaTh 20 cTpaHUI]
[11].

Dopmyisip kanoObl JIOMHKEH OBITH MOIHCaH
3asiBUTEJIEM WIIU €ro MPE/CTAaBUTENIEM W UMETh B
KaueCTBE MPUIIOKEHHUS:

(2) KoM OTHOCSIIMXCS K ISy MTOKyMCHTOB,
B TOM YHCJI€ CY/IcOHBIX U MHBIX PELICHUH, CBSI3aH-
HBIX C ITPEIMETOM JKaT00bI;

(b) xomMH JOKYMEHTOB U PEUICHUM, TTOATBEPK-
JAIONMX COONIOCHUE YCIOBUH MPHEMIEMOCTH
(ncueprianrie BHYTPEHHHUX CPEICTB IPABOBOW 3a-
IIMTHl U TIPABUJIO LIECTH MECSIIEB), YCTaHOBIICH-
HBIX TyHKTOM 1 cT. 35 KonBeHntnu;

(c) npu HEOOXOANMOCTH — KOITUH JOKYMEHTOB,
Kacaloluxcs pa30upaTesbCTBa WK yPeryanpoBa-
HUS B JIFOOBIX IPYTHX MEXKYHAPOIHBIX OpTaHax;

(d) ecnu 3asiBHTENIEM BBICTYIIAET OpraHU3aLUs
cornacHo cT. 47 § 1 (a) — MOKyMEHT WU TOKyMEH-
ThI, TIOATBEPKAAIOUINE MTOTHOMOUHS JIMLA, MMOJa-
IOIIETO Kayo0y, MPEeACTaBIATh WHTEPECHl 3asIBH-
TeJsl.

Yka3aHHbIi HOpMYIISIp B 0053aTSIIbHOM TIOPSII-
Ke JTOJDKEH COTIPOBOXKIIATHCS CITUCKOM ITPHIIOKEH-
HBIX JJOKyMEHTOB, B KOTOPOM JJOKYMEHTBI JJOJKHBI
OBITh MTepeYNCIeHBI B XPOHOJIOTHIECKOM TIOPSI/IKE,
MPOHYMEPOBAHBI  YETKO TTOUMEHOBAHBI.

3asBUTEINb, HE KETAOIIUH pa3rialieH sl JIaH-
HBIX O CBOEH JIMYHOCTH, JOJDKEH YBEIOMHTH 00
sToM Cya1 M M3JI0KUTH IPHYUHEL, OTIPaB/IbIBAIOIINE
TaKo€ OTCTYIICHUE OT OOBITHOTO MpaBmiia 00 OT-
KPBITOM JI0CTyTe K nHpopmMamuu 1o aeny B Cyze.
IIpencenarens [Tanarel ynoJHOMOYEH YIOBJIETBO-
pUTH MPOCHOY O MPETOCTABICHUH aHOHHUMHOCTH
WM TIPEI0OCTABUTH €€ 110 CBOSH WHHUIINATHBE.

HeoOxoaumerit  popMymnsip WHAMBHITyaTbHON
XKanoObl MOKHO HalTH Ha caiite «EBponeickuit
Cyn o mpaBaM 4eJI0BeKay, 3allOJHUTH €0 B TOY-
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HoMm cootBeTcTBHM ¢ Permamentom ECIIY u Ha-
npaButh ero B EBponeiickuii Cyn no npasam ue-
JIOBeKa, YTOOBI HE MPOMYCTUTh 6-MECSIUHBIN CPOK,
YCTaHOBJICHHBIN TyHKTOM 1 cT. 35 KoHBEeHITHH.

CornacHo nyHKTY 6. cT. 47 PernmamenTa natoi
MoJIa4 M KajI00bl o cMbIcy MmyHKTa 1 cT. 35 Kon-
BEHIINH CUHMTaeTcs jaara otnpaBku B Cyn dhopmy-
Jsipa KanoObl, COOTBETCTBYIOILETO TPEOOBAHUSIM
JTaHHOU cTarbu. JlaTol OTIpaBKW CYUTAETCS JaTa,
yKa3aHHasl Ha TOYTOBOM IITEMIIEIE.

Tem He MeHee, TPW HAJMYWUU JOCTATOYHBIX
ocHoBauuil CyJ BpaBe MPHUHATH PEIIEHUE O TOM,
YTO JaTOW Toauu OyJeT CUMTAThC UHAS AaTa.

CormacHo nyHkty 5.1. cT. 46 PernamenTta B
cllyyae HecoOoeHus TpeOOBaHHH, YKa3aHHBIX B
myHkTax 1-3 ct. 47, xanoba He OyaeT paccMoTpe-
Ha CyzoMm, KpoMe TeX clly4yaeB, Korza:

(a) 3asBuTENs TPETOCTABUI YOCTUTEIHHOE
0O0BsICHEHHE TPUYHH, 110 KOTOPBIM ATH TpeboBa-
HHS He ObLIN COOIIONEHBL;

(b) Peur mmer o xomaTaiicTBE O MPUMEHEHUH
o0ecreunTeNbHBIX Mep;

(c) Cyn o cBoeit HHUITHATHBE WITH TI0 TIPOChOe
3asIBUTEIIS] IPUMET COOTBETCTBYIOIIEE PEIICHHE.

TpeOoBaHUsI 3asiBUTEINSI O CIIPABEATIMBON KOM-
TIEHCAINH JOJDKHBI OBITH C(OPMYINPOBAHBI B CO-
OTBETCTBUU ¢ MyHKTaMu 1—4 ct. 60 Pernmamenra,
macsauMu: «JI1000# 3asBUTEH, KOTOPBIN Kela-
eT, yToOblI B cityyae npusHanusi CynoMm ero npas
HApYIICHHBIMU €My ObUIa MPUCYXKJCHA CIIpaBe/-
TMBas KOMITGHCAIMsl Ha OCHOBaHMH CTarthbu 41
KonBeHumu, 1omkeH chopMynupoBarh AeTalu3m-
pOBaHHBIE TPEOOBAHNUS TIO AITOMY TIOBOLY.

Hcren, 3anHTEpEecOBaHHOE JMIO, 3asSBUTEIb
JTOJKEH MPEJICTaBUTh BCE CBOM TPEOOBAHNS B BUJIE
pacuera ¢ pacnpezesieHHeM o pyOprKaM BMECTe
CO BCEMH NOATBEP)KJAIOUINMH JTOKyMEHTAaMHU B
CPOK, KOTOpHIH ObLT ycTaHoBieH [Ipencemarenem
[Tanare! 11 mpeacTaBaeHUS 3aMEeYaHU IO CyIe-
CTBY.

Ecnu 3asBUTENH HE BBHINOIHSET BCE BHIIIE yKa-
3aHHBIE TPEOOBAHMUSI, U3JIOKCHHBIC B IPEJBIIYIIEM
ITyHKTE JJaHHOU cTaThy, [lanara MokeT OTKIIOHHTH
TpeOOBaHMS O CNPaBEIJIUBON KOMIIEHCAIIUU TOJ-
HOCTBIO FJTH 9aCTHYHO.

TpeOoBaHUsI 3asiBUTEINISI O CIIPABEATIMBON KOM-
TIEHCAIH HAIPABIISIIOTCS TOCYIapPCTBY-OTBETUHKY
JUTSE TIPEJICTABIICHUS 3aMeUaHMi.

DopMyIsp UHIUBHULYaTbHOM KaI00bL, apeco-
BaHHOU EBponelickomy Cyny 1o npaBaM 4esloBe-
Ka, coctosimui u3 auctoB gopmara PDF, nomxen
OBITH 3aITOJTHEH MPABUIFHO B COOTBETCTBHH C Pe-

Ne 2, 2020



AnekcaHop COCHA

MEXAHW3MbI 3ALUNTBI HAPYLLEHHbIX MPAB M CBOEO/, TAPAHTUPOBAHHbIX KOHBEHLMEW O 3AMPELLEHUM HITOK

mameHToM EBpomeiickoro Cyna mo mpaBam 9elo-
Beka U MHCcTpyKnmei 1o 3anomHeHnto GpopMysipa
JKaJIOOBI.

HenpasunbHoe 3anonHeHne Gpopmysspa sBis-
€TCsI OCHOBaHUEM JIJIsl IPU3HAHMS 5KaI00bI HETIPH-
E€MJIEMOM.

Pemenre o mpu3HaHUM KajoObl HeNpHEeMIIe-
MOW MPUHUMAETCS OJHUM CYAbEH.

[Tpumepro 90% xamod mporuB PecmyOnmukn
MonoBa NpU3HAIOTCS HEMPUEMIIEMBIMH.

[Mpu 3anonneHnn Gopmynsipa WHIUBHIYaTb-
HOW KaJloOBl CllelyeT y4ecTb, YTO OHa MOXKET
OBITH NpHU3HAHA MPHUEMJIEMON TOJBKO B Ciyd4ae,
eciM BCe pas3zienbl W 1ot GopMymsipa Kajao0bl
OyIyT 3aroJHEeHBI HAAJIeKaIUM 00pa3oM 1 OyayT
IIPUJIOKEHBI BCE JIOKYMEHTBI B COOTBETCTBHH CO
cT. 47 Pernamenta EBponelickoro Cyna rmo nmpasam
YenoBeKa.

JKanoOy wuenecoobpa3sHo Hamedararb Ha aH-
DIMHACKOM HJIM Ha (PaHIy3CKOM SI3bIKE, JTUOO Ha
opHUITHATHEHOM SI3BIKE JTIO0OTO M3 TOCYIapCTB, KO-
Topoe parnunmuposano KonseHuuio.

Baxxno ormetuTh, 4TO (HOPMYISp MHAWBHIY-
AJIbHOM XKaoObl COCTOUT U3 CTPAHML, BCE MOJIS U
rpadbl KOTOPBIX JOJDKHBI OBITH 3allOJHEHBI B CO-
orBeTcTBUM ¢ Permamentom EBpomnelickoro Cyna
0 TipaBaM 4YenoBeka U MHCTpyKuuei 1o 3amonHe-
HUTO0 (PopMyIIsIpa KaIoOblI.

[lepBas crpanuua popmysisipa kaio0bl 10HKHA
COZIepIKaTh CBEJCHHUS O 3asiBUTENE — (PU3NIECKOM
JIMLIE WU OPraHUu3aLHH.

Ecnu 3asiBuTenem sBinsiercs (pU3nUecKoe JINIO,
OH 3amnonHseT pazaen A. 1. @usudeckoe nuio. B
9TOM pasiene ykasblBaroTcs ums (pamunus), oT-
YeCTBO, JlaTa U MECTO POXKICHUS, IPaXKIAHCTBO,
azapec, HoMep TenedoHa (BKIJIIOYAs MEKIAyHApPOA-
HBIH KO/ CTpaHbl), ajpec 3JIEKTPOHHON IMOYTHI
(ecmm UMeeTes), a TAKXKE IO 3aIBUTEIIS.

Ecnu 3asiBuTENEM SBIISIETCS OpraHU3aIHs, TO
samonasiercs Paszgen A. 2. Opranuzanmsi, B KOTO-
POM yKa3bIBaeTCsl Ha3BaHUE OPraHU3aLUH, HICH-
TU(UKAIMOHHBIM HOMEp (ecmu HuMeercs), Jara
perucTpauny Wik y4pekACHUs (€CIu UMEEeTcs),
chepa AeATENFHOCTH, afpec PerucTpalyu IOpH-
IUYECKOTO JHIa, HOMEp TenedoHa (BKIFOUas
MEXKIYHAPOIHBIA KOI CTPaHbl), aapec AJIEKTPOH-
HOM TOYTHI.

Ha ctpanuue 2 ¢popmynspa xano0bl 3asiBUTEIb
JIOJDKEH TOCTABUTH TaJIOUKy (TaJOuKH) PSIIOM C
Ha3BaHWEM TocyrmapcTBa (TOCymapcTB), TPOTHB
KOTOPOTO/KOTOPBIX HarmpasliieHa sxanoba. XKamoba
B EBpomeiickuit Cym 1Mo mpaBaM 4eroBeKa MOXKET
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OBITH IOJ]aHA TOJILKO MPOTHUB TOCYJAapCTBa, yKa-
3aHHOTO Ha JIUCTE 2 POopMyIIsipa.

Crpannna 3 Qopmynsipa 3amoiHsIeTcs TOIbKO
B TOM cJyd4ae, ecliil y 3asBHTENS — (PU3HUecKoro
JIMLIa UMEETCSI IPEACTABUTEb.

Crpannna 4 Gpopmynsipa 3amoHIeTCsl, €CIH Y
3asBUTENS — OpPTaHHU3AIlUU UMEETCs MPEICTaBH-
TEb.

Oco0oc BHIMaHUE HY)KHO OOpaTHTh Ha 3arioJ-
Henue crpanun 5—7, Paznen E. Uznoxenue ¢ak-
TOB.

B atom paszzuene criemyer onmucarbk 00CTOSATENb-
CTBa JIeJIa B XPOHOJIOTUYECKOM MOPS/IKE.

Ha ctpanumax 8 u 9 gopmymnsipa xamnoObl He-
00XOIMMO ONHCaTh UMEBIINE MECTO HapyLICHUS
KonBeHtiu u/uimm mpoTOKOJIOB K HEH U ITOATBEPXK-
JIAIOIINE 3TH HapyILIEHUs TOBOABI.

Ha crpanune 10 ¢opmynsipa DOIKHBI couep-
KaTbCs CBEICHUSA, MOJTBEPKIAIONINE YCIOBUS
MPUEMIIEMOCTH Ka00bl, yCTAaHOBJIEHHBIE CT. 35 §
1 KonBennun. 8]

B aToMm pasnene 3asgBUTEND AOJKEH J10Ka3aTh,
YTO OH HMcyepran Bce dPPeKTUBHBIE BHYTPECHHNE
CpeZCTBa MPAaBOBOM 3aIIUTHI, TO €CTh I BO3MOXK-
HOCTb TOCYJapCTBY-OTBETUHKY YCTPaHUTh Mpe-
rojlaraeéMoe HapyIlIeHHe Ha BHYTPUTOCYIapCTBEH-
HOM ypoBHe, 1 oOpatuics B EBponeiickuii Cyn mo
MpaBaM 4YeJIOBEKa HE IMO3/IHee, YeM B TeueHHe 6
MECALEB CO JHS BBIHECEHUS] OKOHYATEIBHOIO CY-
NneOHOTO pemieHus (He MOAJIeKaIero ookaioBa-
HUIO B OOBIYHOM TIOPSIZIKE).

Crnenyer BBIICIUTH TOT (PaKT, 4TO Haubolee
3 (PEKTUBHBIME CpPEJCTBAMHU TIPABOBOM 3aIlIUTHI
SBJISIFOTCSL AlleJUIIUOHHBIE M KaCcCallMOHHBIE Ka-
7m00b1. OOkanoBaHWE BCTYNHMBIIUX B 3aKOHHYIO
CHWITY PeIIeHHH Cy/IeOHBIX HHCTAHITNI B PEBU3NOH-
HOM TIOpsJKe He cuuTaeTcs YQPEKTHUBHBIM CPEa-
CTBOM ITPaBOBOM 3aIUThIL. [11]

[ToaToMy 6-MecsuHBIN TpeceKaTeNbHbIN CPOK
Ut oOpareHus ¢ kanoboit B EBponeiickuii Cyn
MO IpaBaM YeIOBeKa HAYMHAET HCUMCIATHCS CO
JTHSL BCTYIIJICHUS B CHUJIy OKOHYATEIbHOTO Cyneo-
HOTO PEIICHHS.

OxoHuarenbHBIM CyIeOHBIM PEIICHUEM COorIac-
Ho KouBenmuu sBisieTcs omnpezeneHue Briciieit
cyneOHol nanatsl PM, BEIHECEHHOE 110 CYIIECTBY
KaCCaIMOHHOM KaI00bI 3asIBUTEIIS.

BrI3piBaeT COMHEHHUST M HEKOTOPBIE JHCKYC-
CHU BOIIPOC, B TEUEHHE KAKOTO CPOKa 3asBHUTEIb
AMeEET IIPaBO OOpaTUTKCS ¢ KamoOoi B EBporeii-
ckuii Cyn o mpaBam 4esioBeka. J[eno B ToM, 4To
cornacHo cT. 35 KouBeHnm# xanoda MOXKeT OBITh
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MoJlaHa B TeueHue 6 MecsIeB CO JAHS BbIHECEHUs
OKOHuareapHoro pemenus. Ognako IIporokon Ne
15 k KonBeHIMNM yMEHBIINT 6-MECSUHBIN CPOK
obpamenus B EBpomneiickuii Cyn mo mpaBam de-
JoBeKa ¢ 6 10 4 MecsALEeB M yCTAaHOBWJI HOBBIE
KpUTEPHUH IPUEMIIEMOCTH Kano0, HampaBIsieMbIX
B EBponeiickuii Cyx no npasam uenoseka [12].

Komurer munuctpoB Cosera EBpomsr 6 mas
2013 1. omoOpm IIporokom Ne 15 k KonBenmuu
U NPUHAT PELIeHHE OTKPHITh 3TOT MPOTOKON IS
nonmucanus 24.06.2013 r. On npusBan rocymap-
CTBa — y4aCTHUKOB KOHBEHIIMM KaK MOKHO CKOpee
noanucare U parudunuponars [Iporokon Ne 15
Konsenmun.

[Ipotokon Ne 15 x KonBeniuu npegycmarpusa-
T, 4TO IOJIOKEHUE O 3aMEHE 6-MECSIUHOTO CpoKa
obpamenus B EBponeiickuii Cyn o mpaBam 4esno-
BeKa 4-MeCSUHBIM CPOKOM BCTYITUT B CHITY TIO TIPO-
LIeCTBUM 6 MECSLEB CO THS BCTYIUICHHS B CHIY
camoro [Iporoxona Ne 15 k KoHBeH1nu, KOTOpBIM,
B CBOIO OYepeidb, CTAHET IEPBBIH ICHb MECSIaA,
CJIEIYIOIIETO 32 UCTEUEHUEM 3-MECAYHOIO CPOKa,
cuuTas ¢ Tou aarsl, korjaa Bce Beicokue JloroBapu-
Batomrecs: croponsl Kousentun (47 rocynapcts —
wieHoB Coera EBporibl) BeIpasaT cBoe coracue
OBITH cBs3aHHBIME [IpoTokomoM Ne 15.

[Iporokon Ne 15 k KonBeHuuu B yacTu 3a-
MEHBI 6-MECSYHOTO CpPOKa 4-MECSYHBIM CPOKOM
elle He BCTYIWJI B CHILY, TaK KaK HE BCE rocyaap-
cTBa — yyacTHUKH KOHBEHIMH paTUPUIIIPOBATN
atot [Ipotokomn. Ilo coctosiuuto Ha 17 utons 2016
I., TO €CTh 4Yepe3 TPHU Tojia Mocie OTKPBITUS A
noamucanus, Ilporokonm ObuT partuduIIpoBaH
Tonbko 29 ctpanamu, Kk 10 ¢espans 2017 r. ero
parudunupoBanu 33 cTpaHbl, CPeAH KOTOPBIX H
Pecny6nnka Monnosa (3akon Ne 59 ot 4 anpens
2014 r).

ITpotokon Ne 15 k KoHBeHIIUM pacIMpuil Bo3-
MOKHOCTHU JUI MpU3HAHWUS HENPHUEMIIEMBIMU HH-
TUBHTYaJbHBIX Kajio0, aapecOoBaHHBIX EBporieii-
ckomy Cyay mo mpaBaM 4eJIoBeKa.

Taxk, EBponetickuii Cys o nmpaBam 4enoBeka, B
TOM uHcie U cynbs aToro Cyna, BlipaBe pU3HaTh
WHAMBHTyaJIbHYIO jKaJ00y HEeMpUeMIIEMOH, eciin
CUUTAET, YTO 3asIBUTEIb HE IOHEC 3HAYUTEIHHOIO
yuiep0a, eciid TOJIbKO MPUHLMUI YBaXKCHHS MpaB
YeJloBeKa, Kak OHHW ompesneieHsl B KoHBeHInn
n IIporokonax k He#l, He TpeOyeT paccMmoTpe-
HUS KaloObl MO CYHIECTBY M TPU YCIOBHH, YTO
Ha 3TOM OCHOBAaHMM HE MOXKET OBbITb OTKa3aHO B
PaccMOTPEHUHU HUKAKOTO Jieja, KOTOpoe He ObII0
HaJJIeXaluM 00pa3oM pacCMOTPEHO BHYTPHIO-
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CYIapCTBEHHBIM CYJIOM — MCKJIIOYas U3 HETO 3TO
caMoe yCIIOBHE.

AKTyanbHBIM SIBJIIETCS TO, YTO 3asBUTENb UMe-
€T TpaBo, HO He 00s13aH 00KAIOBATh BCTYTIHBIIICE
B 3aKOHHYIO CHJTY CyJeOHOe pelIeHue.

On BmpaBe Ha ocHoBaHuu CT. 41 KouBennuu
TpeOOoBaTh MPUCYKICHUS €My CIIPaBEIIIMBON KOM-
MeHCaIM1 B COOTBETCTBUU co CcT. 60 Pernmamenra
EBponeiickoro Cyna mo mpaBam deoBeKa

ComnacHo nyHkTy 2 cT. 60 Permamenta EBpo-
nefickoro Cynma mo mpaBaM dYelloBeKa 3asBUTEINb
JIOJKEH MPEICTaBUTh BCE CBOM TPEOOBAHMUS B BUJIC
pacueTa ¢ pacnpezeseHHeM 1o pyOpuKkaM BMeECTe
CO BCEMH TOATBEP)KIAIOUINMH JTOKyMEHTAMH B
CpPOK, KOTOpbIi Obl1 ycTanosneH [Ipencenarenem
ITanarel AJ1s1 MpeCcTaBICeHUS 3aMEYaHUi 1o cyIiie-
CTBY.

Cremyer y4uThIBaTh, 4TO COrIacHO CT. 32 Pe-
mameHTa EBponelickoro Cyna mo mpaBam 4eno-
Beka [lpencenarens Cyna BIpaBe HpenHChIBaTh
MIPaKTHYECKAE WHCTPYKIIUH, OCOOCHHO B OTHO-
LIEHUH TaKUX BOIPOCOB, KaK sBKa Ha CIyIIaHUS,
MIpe/ICTaBIEHUEe MHCbMEHHBIX 3aMEYaHuil U Jpy-
TUX JOKYMEHTOB.

B Ilpunoxenun x Pernmamenty EBpornelicko-
ro Cyzma mo mpaBaM dYelloBeKa — IMPaKTHYECKHe
WHCTPYKIUN — UMEETCs HOPMAaTHUBHBIM akT, UMe-
Hyemblid «TpeboBaHUSA O CIpaBETHBON KOMITCH-
canumn», KoTopelil yreepkieH [Ipencenarenem E-
pometickoro Cya o mpaBam 4dejloBeKa Ha OCHOBA-
Huu ctT. 32 PermamenTta 28.03.2007 . O cocTouT
13 25 MyHKTOB.

DOTHM HOPMATHUBHBIM aKTOM O00s3aH PYyKOBOJ-
ctBoBathcsl EBponeiickuii Cyn mo mnpaBam 4eno-
BEKa.

B coorBerctBum ¢ mynkrom 1 TpebGoBanmii o
CIPaBEVINBOM  KOMIIEHCAIIUHM, YTBEPKACHHBIX
IIpencenarenem EBpomneiickoro Cyna no mpaBam
YeJloBeKa, MPUCYKIECHUE CIPABEUINBON KOMIIEH-
Caliil HE SABISETCS O0S3aTENbHBIM CIIEJCTBUEM
npusHanusg CyaoM HapylleHus NpaBa, TapaH-
tupoBaHHoro KonseHnuedl wim IIporokonamu
K Heil. DTO SBHO BBIPAXEHO B (HOPMYINPOBKE
cT. 41 KoHBeHIMHU, KOTOpasi yCTaHABJIMUBAET, UTO
Cyn mpucyXmaeT CHpaBeIJIUBYIO KOMIIEHCAIIHIO
TOJIBKO B TOM CJIydYae, €ClIM HallMOHAJIbHOE MPaBo
MIpeTycMaTprUBaeT BO3MOKHOCTb JIUIIh YaCTHYHO-
TO BO3MEIIEHUS MOCIEACTBAN ATOTO HapyIIeHHUS,
U JIaXke IIPH 3TOM YCJIOBHUHU — JIMIIb B Cllydae He-
obxogumocTH (s il y a lieu — B Texcre KonBeHIINN
Ha (paHIy3CKOM SI3bIKe; If necessary — B TEKCTE
KonBeH1nn Ha aHTIIMACKOM SI3BIKE ).
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B mynxre 2 TpeGoBanmii 0 cripaBeIMBOM KOM-
neHcanuu ykaszaHo: «bonee Toro, EBponeiickuil
Cyn no npaBaM 4esoBeKa MPHUCYkKAAeT TOIBKO Ta-
KyI0 KOMIIEHCAITHIO, KOTOpasi CYMTAETCSA CIIPaBE-
JIMBOM B AaHHBIX OOCTOSITENBCTBAX (just — B TEKCTE
KonBeHnnn Ha aHTIMHCKOM SI3BIKE; équitable — B
texcte KonBeHin Ha (hpaHIy3cKkoM s3bike). EBpo-
nefickuit Cyq 10 TIpaBaM 4eJI0OBEKa MOXKET PEIIUTh,
YTO B OTHOIIEHWH HEKOTOPHIX HApYyHIICHHH CaMo
UX TpPHU3HAHHUE TPEACTAaBIsIET cOO0H TOCTaTOuHYIO
CIpaBeUIMBYI0 KOMIICHCAITUIO U HEOOXOANMOCTH
TIPUCYKJICHHS IEHE)KHOTO BO3MEIIICHUS OTCYTCTBY-
et. EBporneiickuii Cyp 1o mpaBaM 4ejoBeKa TaKxke
MOXET TTOCYHTATh CIIPABEIITUBBIM TPUCYKIICHHIE
KOMIIEHCAIIMH B MEHBIIIEM pa3Mepe M0 CPaBHEHUIO
¢ (haKTUIeCKH MPUINHEHHBIMA YOBITKaMH (MOPAJTh-
HBIM BPEIOM) I IOHECEHHBIMHU U3AEPKKAMH T
OTKa3 B MPUCYKJICHUN KOMIIEHCALMHU B TPUHIIUIIE.
DTO MOXKET IMETh MECTO, HAIIPUMeEP, KOT/a 3asBH-
TENlb caM OTBETCTBEHEH 3a (DaKTHUeCKWil pa3Mep
TIPUYHHEHHBIX YOBITKOB (MOPATBLHOTO Bpena) WITH
nsaepxkek. [Ipu onpenenenun pasmepa NpHUCYXK-
nmaemoit xomnencaru EBponetickuii Cyn mo mpa-
BaM YeJIoBEKa TaK)Ke MOXKET MPUHATH BO BHIMAaHHE
TIOJIO’KEHHE 3asIBUTEI, SIBISIOIIETOCS KEePTBO Ha-
pywenust, u Beicokoit Jlorosapusatomieiics Ctopo-
HBI, OTBETCTBEHHON 3a oOecriedeHue CoOMIOneHUs
oOmIecTBeHHBIX WHTepecoB. Hakower, EBporreii-
ckuii Cyq 1o mpaBam 4enoBeka OOBIYHO YUUTHIBAET
MECTHYIO 9KOHOMHYECKYIO CUTYaIIHIO.

[Tyakr 3 TpeOoBaHuili 0 crpaBeNIMBONW KOM-
MeHCaluM TpeAyCMaTpuBaeT, 4To B cllyyae INpH-
CYXJICHUSI CTIpPaBEIJIUBONM KOMICHCAIINH, TIPEIy-
cmorpenHolt cT. 41 Kousennuu, Cyn MOXET NpH-
HATH PEIICHNE CIIeI0BaTh COOTBETCTBYIOIINM Ha-
[IMOHATBLHBIM cTaHgapTaM. OJHaKo OH He 00s3aH
COOIIONATh MX.

Brrmieykazannast paBoBasi HOpMa TIO3BOJISIET
HEOJJHO3HAYHOE TOJIKOBaHHME M, 10 HaIleMy MHe-
HUIO, HY)KJTaeTCSl B YTOUHEHUH WM OPHUIIHATEHOM
TOJIKOBAHUH.

3asBiICHUE O CHOPaBEUIMBONM KOMIICHCAIINH
yuiep6a, IPUYMHEHHOTO HApyIICHHWEM TpaB WIIH
cBOOO/, TapaHTUpOBaHHBIX KoHBeHumen wu/mmu
[Iporokonamu K Hel, MOAAETCS B COOTBETCTBUU C
TpeOoBaHUsIMHU O CIIpaBeIMBON KOMIICHCAIINH.

Tarxoke cpoku u Apyrue GpopmaibHbie TpeOoBa-
HUS IS TIPEITBSIBIICHUST TPEOOBAHUS O CIIPaBE/IIIH-
BOI KOMIIEHCAlMM yCTaHOBJIEeHBI B cT. 60 Perna-
MEHTa, KOTOpas IIPeyCMaTpUBaeT CIIEIYIOIIee:

«1. 3asBUTEND, KENAOUMNA TONYYUTH TPEIy-
CMOTpeHHYIO0 cTarbeit 41 KoHBeHIIMM cripaBemiTu-
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BYI0 KOMIIEHCALIUIO B Cllydae NpU3HaHus EBponei-
ckuM CyzioM 1o TIpaBaM 4eJI0BeKa HapyIIeHUs €T
KOHBEHIIMOHHBIX TPaB, 00s3aH MOJaTh OTACIbHOE
3asiBIIEHHE, Kacalomleecs TaHHOTO BOIIPOca.

2. 3asBUTENb OOIKEH MNPEACTaBUTH MOAPOO-
HBI CIIMCOK CBOMX TPeOOBaHUM, KacaroIIUXCs
CIpaBeJIMBOM KOMITEHCAIINH, YKa3aB KaKI0€ U3
HUX OTACJIBbHO W TMPUIOXKHUB COOTBCTCTBYIOIIUC
MTOJTBEPIKTAIOINE TOKYMEHTHI, B TEUCHHE CPOKa,
MIPEIOCTABIEHHOIO MY IS I0/1a4l TMCbMEHHOTO
OT3BIBA I10 CYIIECTBY Kaj00bI, eciu Toabko [Ipen-
cenarens (IIpesuaent) coorBercTBytomiert [lama-
Thbl HC IIPUMET UHOT'O PCUICHUA.

3. B ciaydyae HecoOmoneHus 3asiBUTENIEM Tpe-
OoBaHui, copMyIHpOBaHHBIX BhIIIE, [lamarta
(EBpormetickoro Cyma 1mo mmpaBam 4eJI0BeKa) MOKET
OTKa3aTh B yJIOBIETBOPEHUH €T0 3asIBICHUS O MTPH-
CYXJICHUHN CHpaBeZ[J'IHBOfI KOMIICHCAIlM IIOJIHO-
CTBIO WJTU B YaCTH...».

W3 BeimeunsnoxenHoro cueayer, uro B Cyn
HEOOXOANMO TIPEIbSBUTH OTIEIHHOE apTyMEHTH-
poBaHHOE TpeOOBaHUE O MPUCYKICHUU CIIPABEA-
JUBOWM KOMIIEHCAITNH, TIOATBEP)KICHHOE HajJe-
KAIUMHU JIOKyMEHTaMH, B OTCYTCTBHE KOTOPOTO
Cyn oTkaxeT B IpUCYXAeHNN KoMreHcaruu. Cyn
TaKKke OTKJIOHSET TPeOOBaHUS O CIpPaBEIINBOM
KOMIICHCAIMH, CoAeprKaiuecs: B GopMyisipe xa-
7100BI, HO HE TpEeJCTaBICHHBIE TTOBTOPHO Ha CO-
OTBETCTBYIOLICH CTaauu pa30oUpaTebCTBa, PaBHO
Kak ¥ TpeOOBaHMs, MPEIbSIBICHHBIC 32 IPe/IeIaMu
CpOKa, YCTAHOBJICHHOTO IS UX TTOJIa4H.

CrpaBeyinBasi KOMIEHcalMs, TPeayCMOTPEH-
Has cT. 41 KoHBeHIINH, MOXET OBITh MPUCYKICHA
B OTHOILIEHUHU:

(a) marepuanpHOTO yIiepoa;

(b) HemarepuanbHOTO yiiepoa;

() cyneOHBIX PaCcXOJIOB U U3JICPIKEK.

OOmue ycnmoBusi BO3MEIIEHHUs ymiepda ycra-
HOBJICHBI TyHKTamMu 7—9 TpeboBanuii 0 cripaBea-
JINBOU KOMITEHCALUU.

Kommnencanus MoxeT ObITh MPUCYXKIEHA TOIb-
Ko B ciydvae, eciu EBponeiickuit Cyn mo mpaBam
YellOBeKa YCTAaHOBUT, YTO WMEETCS NPUYUHHO-
CJIEZICTBEHHAsl CBSA3b Mexay HapymeHueMm KoH-
BeHIIMH W/win [IpoToKoNOB K HEH M NpUYHHEH-
HBIM YHIEpOOM.

CormnacHo iyHKTY 9 TpeboBanwmii 0 cripaBeIn-
BOI KOMIICHCAIIMH, IIEJIhI0 BO3MEIICHHs yIiepoa
ABJISICTCA KOMIICHCAaUA 3asdBUTCIIFO UMEBIIIUX MEC-
CTO HEONATOTNPHUATHBIX MOCIEACTBUN HAPYIICHNUS.
OO6paijaeM BHHMaH{E Ha TO, YTO KOMIICHCALIUS
HE SBJSETCS CPEJICTBOM HAKa3aHWS TOCydapcTBa-
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OTBETYMKA, JONMYCTHBILEro HapymeHue. Takum
obpazom, Cya 10 HACTOSIIETO BPEMEHH CUYHTAET
HEIeJIeCOO0Pa3HbIM  YIOBIETBOPSATh TPeOOBaHUS
0 BO3MeNIeHWH yIep0a, XapakTepu3yeMble Kak
«KapatenbHbIeY, «IITpa(HbBIe» W «HA3UIATETb-
HEICY.

KomrieHcanusi MatepuaibHOTO yiiepOa, MpH-
YMHEHHOTO HapylIeHHEM IpaB M CBOOOI, rapaH-
TupoBaHHbIX KonBeniuei u [Iporokonamu k Held,
OCYIIIECTBIISIETCS] B COOTBETCTBUU € ITyHKTaMu 10—
12 TpeboBaHwmii 0 CIIpaBeITUBON KOMIICHCAITHH.

[IpuHuun Bo3MelieHus MaTepuaIbHOro yIep-
0a COCTOHMT B TOM, YTO 3asiBUTEJIb, HACKOJIBKO ITO
BO3MOXKHO, JTOJDKEH OBITH BO3BPAIIEH B ITOJIOXKE-
HUE, B KOTOPOM OH IpeObIBajl ObI B OTCYTCTBHUE Ha-
pYLIEHHUs, IpYTUMH CIIOBaMH, NIPUHLUIN restitutio
in integrum. Crofa cienyeT OTHECTH KOMIIEHCa-
U0 Kak (pakTUUeCKH MNPUYMHEHHOTo yiiepoa
(damnum emergens), Tak ¥ PacxoJ0B WA YMECHb-
HICHUS IPUOBLTH, KOTOPYIO CIIEAYET OKUAATh B Oy-
nymeM (lucrum cessans).

NmMeHHO 3asBUTENIO0 HAAJICKUT TOKA3aTh, YTO
yIiepo ABISETCS MOCTIENCTBUEM PEATIONAraeéMOoTO
HapyIICHUS WM HAPYIICHWA. 3assBUTEITI0 HEOOX0-
JTUMO TIPEACTaBUTh COOTBETCTBYIOILINE JOKYMEH-
Tbl, IOATBEPKAAIOIINE, HACKOJIBKO 3TO BO3MOXKHO,
HE TOJBKO caM (akT MPUIMHEHHS eMy yiepoa, Ho
1 pa3Mep Wi CyMMY yIepoa.

[To obmemy npasuny Cyxa mpHuCy IaeT Bo3Me-
nieHue yuiepoa B IIOJIHOM pa3Mepe B COOTBETCTBUU
¢ pacueramu. OJHaKo ecin (aKTHIECKHH yiiepo
He nmojiaercs TouHol orenke, Cys1 MOJKET c/iearh
OILICHKY Ha OCHOBAHHMM UMEIOLIUXCS Y HErO B pac-
nopsbkeHur Matepuaino. Kak ykazaHo B myHKTe 2
HACTOSIIEH MMpaKTHIeCKoW HHCTpyKuH, Cyn Tak-
K€ MOYKET IPU3HATH CIPABEIMBBIM IPUCYKICHUE
KOMITEHCAIH B pa3Mepe, MEHbIIIEM, HEXEIH pa3-
Mep NMPUYNHEHHOTO MaTepuaitbHOTO yiepoa. [10]

Hcrounukamu mpaBa, peryiupyromuMu Aes-
TensHOCTEL EBpometickoro Cyma 1mo mpaBam 4eso-
BEKa SIBIISIIOTCSI:

1. KonBeHmnust o 3amyre MpaB YeloBeKa U
OCHOBHBIX CBO0OA OT 4 HOs10pst 1950 T

2. Tlporoxomnsl k KonBennuu.

3. Pernmament EBpomneiickoro Cyma mo mpaBam
YesloBeKa.

4. TpeGoBaHHs O CIpaBeIMBON KOMIIEHCA-
uuu, ytBepkiaeHuble [Ipencenarenem EBpormeit-
ckoro Cyzia o mpaBaM 4eJIoBeKa.

[To namemy mHenuto, Permament EBpomneii-
ckoro Cyna Mo mpaBaM 4elOBeKa JIOJKEH OBITh
YTBEPKACH TOCYJapCTBAaMH, KOTOPBIE paTuuIu-
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poBanu KoHBeHIIMM O 3amMTe MpaB 4esoBeKa U
OCHOBHBIX CBOOOJ M TPOTOKOJIBI K 3T0M KoHBEeH-
L1H.

Bce HOpMaTHBHBIE aKTBI, PETYIHPYIOIUE ITO-
PSIOK MPHUHATHUS U PaccMOTpeHHs kaiod EBpo-
neiickum CyloM 1O TpaBaM YeloBeKa, JOJKHBI
YTBEP)KAATbCS TOCYAapcTBaMu, paTH(GUIUpPOBAB-
My Konsenuuto u IIpoTokonoB k Heil.

[lopsimox NpUHATHS U PAaCCMOTPEHHUS Kanod
EBpomneiickum CynoM 1o npaBam 4esioBeka J0J-
JKEH peryaupoBarscst Tojbko Konsennueit u I1po-
TOKOJIAaMH K HEl, YTBEPKACHHBIMH B YCTAHOBJICH-
HOM TIOpSIZIKE.

BriBoabI

PecnyOnmka MomoBa mo-nipekHEMY CTajKH-
BaeTcs ¢ npoliieMaMy HEHaIJIeKAIlero UCIOIHe-
uust Kousennmu 1950 r. OO0 3TOM CBUACTEIBCTBY-
0T MHOTOYHCIICHHBIE )KaJ100bl, TOJaHHbIEC IPOTUB
Halueil pecyOnuku, 0COOEHHO T€, KOTOPBIE YBEH-
gaimuch ycrnexoM B CtpacOyprckom Cyme. Hesa-
KOHHBIH apecT, HapyLIeHue cBOOOIbI BBIPAKEHUS
CBOETO0 MHEHHS, IBITKH, HAapyLIEHHE MpPaBUI O
CIIPaBeNIMBOM CyJeOHOM pa3OMpaTesbcTBE U 3a-
oMTe COOCTBEHHOCTH — BOT INPHOPUTETHBIE 3a-
Jla4y, KOTOPBIE NOJDKHBI PEHIaThCsl TOCYIapCTBOM
JUISL yMEHBILECHHUS KOJMUYECTBA Kaslo0, MOJaHHbBIX
B EBporneiickuit Cyn o npaBaMm denoBeka MpOTUB
PecnyOnuku MongoBa, a1st pa3BUTHA «pealb-
HOW», a HE JAEKJIapaTUBHOM JIE€MOKpaTUHU B HAllleH
CTpaHe.

Bwmecre ¢ TeM, yBenuueHUE KOIMUYECTBA peLle-
uuit ECITY, BeiHeceHHBIX B oTHomeHnn Peciry-
Omuku MoJjzoBa, OCTPO CTaBUT MPOOJIEMy oIpe-
nenenus mecta Konsennuu 1950 1. B cucreme uc-
TOYHHMKOB MOJIJIAaBCKOTO TPaBa.

[Ipucoeaunusumcs k EKITY, rocynapctso npu-
3raeT topucaukimio ECITY mo Bompocam TONKO-
BaHMA KOHBEHLIMM M MPOTOKONOB K HEM, yCTyNaeT
YacTh CBOETO CYyBEpEHHTETa, O00S3YSACh IPUBECTU
CBOE BHYTPEHHEE 3aKOHOJATENILCTBO B COOTBET-
CTBHE ¢ eBponelickumu cranaapramu. Cynbu JOIK-
HBl YYHUTBIBATh HE TOJNBKO PEIIEHHs, BEIHECCHHBIC
npotuB PecryOnukn MomnoBa, HO U BECh KOpITYC
pemernit  ECITY, BBIHECEHHBIX TPOTHB JPYTHX
ctpad-y4actHukoB EKITY. Takum oOpaszom, JTOK-
TPUHAIBHBIA CIOp O TOM, SIBJISICTCS JIM CyleOHas
IIPaKTUKa UCTOYHUKOM IIpaBa B OTHOLIEHUH Cyne0-
Hol npaxtuku EBporneiickoro Cyna o npaBaM ue-
JIOBEKA, TOJDKEH PEIIaThCsl OMHO3HAYHO TTO3UTHBHO.

B xonme HayyHOro uccCleIOBaHUS MBI TaK-
K€ TMPUXOJUM K BBIBOJaM, uto perenus ECITH
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AnekcaHop COCHA

MEXAHU3MbI 3ALLUNTBI HAPYLLEHHbIX MPAB M CBO50/, TAPAHTUPOBAHHbIX KOHBEHLMEW O 3AMPELLEHUM HITOK

UTPAIOT OTPOMHYIO POJIb B TIPOIECCE CO3MaHUs
O6IIII/IX MMPpaBOBLIX CTAHAAPTOB, OKAa3bIBAIOIINX
BIUSHUE Ha (PYHKIMOHUPOBAHHWE MOJIABCKOTO
3aKOHOJATEILCTBA U MPAKTUKU €ro IpPUMEHE-
HUS B Pa3IUYHBIX cdepax, BKIOYas YroJOBHOE,
TpaXJAaHCKOE, CEMEHHOE IMpaBo, IPOIECcC OT-
NpaBIE€HUs MPABOCYIHUS 110 PA3JIMYHBIM JellaM
u T. 1. [IpeuenentHole pemienuss EBpomneiickoro
Cyna mo mpaBaM 4yeloBeKa IJisl MPEJCTaBUTENCH
3aKOHOJATEIFHOM, HCTIOTHUTEILHON U CyeOHOMH
BJIACTEU OJKHBI CIYKUTh UCTOYHUKOM IpaBa C
0COOBIM CTaTycoM, a TakKe PYKOBOACTBOM K MX
MPAKTUYECKUM JIEHCTBUSM.

K coxanenuro, Ha CerogHsIIHUM MOMEHT B
Pecrrybnmke MomgoBa CyIeCTBYIOT OMpeneeH-
HBIC MPENSTCTBUS JUIsl OOpaleHusl CyloB K pe-
mennsiMm ECITY. Bo-mepBbiX, HU3KWH ypOBEHb
WH()OPMHUPOBAHHOCTH CYJE€H, BO-BTOPBIX, OT-
CYTCTBUE OQHIMAIBLHOIO MPHU3HAHMS PEUICHUN
EBponelickoro Cyna Kkak UCTOYHUKA MOJAABCKO-
ro mpaBa U, B-TPETbUX, OTCYTCTBUE OCTATOUYHO
Pa3BUTON «IIPABOBOM KYJIBTYPbI» U TPAMOTHOCTH
B HCIMOJB30BaHUU MPaBOBbIX HOpM EBpomneiicko-
ro Cyna cyneOHbIMU UHCTaHIUAMU PecrnyOnuku
Monosa.

Eme onmuoit mpoOiemoit, TpeOyroiel Ccko-
peimero paspemeHusi, sIBISETCS HECBOEBPEMEH-
Hoe ucnonnenue pewenuid ECITY PecnyOnukoit
MongoBa. B cBoto odepenn, HEOOXOIUMO OTMeE-
THUTh, YTO CBOEBPEMEHHOE WCIIOJTHEHUE PEIIeHHH
CrpacOyprckoro Cya UMeET KIHUEBOE 3HAYCHHE
JU1s1 9 (HEeKTHBHOTO MPUMEHEHNs cTaHaapToB KoH-
BEHIIUM BO BHYTPEHHEM IIpaBe CTpaH-y4aCTHHI]
KonBennuu.
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REZUMATUL CONFERINTEI "COMBATEREA TORTURII”

entru a preveni tortura in Republica Mol-

dova si a forma o atitudine de intoleranta
fatd de acest fenomen, pe data de 20 noiembrie
2020, in cadrul proiectului ”Toti Impreund vom
spune NU torturii in Moldova: societatea civi-
12 impotriva torturii”, a avut loc o conferinta
stiintifico-practica internationald, organizata de
Institutul pentru Democratie si Universitatea de
Studii Politice si Economice Europene ,,Con-
stantin Stere”, in parteneriat cu Universitatea de
Stat din Comrat, Institutul de Cercetari Juridice,
Politice si Sociologice, Universitatea Americana
din Moldova, Centrul Media si Institutul National
al Femeilor din Moldova ,,Egalitate”, cu suportul
financiar din partea Delegatiei Uniunii Europene
in Republica Moldova.

Conferinta s-a desfasurat in format mixt, cu
prezenta limitata, ceilalti participanti interactionand
prin intermediul platformei de comunicare
ZOOM.

La conferinta au rostit alocutiuni reprezentantii
Delegatiei UE si ai Ambasadei Romaniei in Repu-
blica Moldova, DI Ambasador Daniel Ionita fiind
prezent online.

DI Eduard Pesendorfer, Manager al Progra-
mului Justitie si Drepturile Omului al Delegatiei
Uniunii Europene in Republica Moldova, a adresat
un cuvant de salut participantilor.

De asemenea, la conferintd au participat
presedintele Academiei de Stiinte a Moldovei,
academician Ion Tighineanu si directorul interi-
mar al Administratiei Nationale a Penitenciarelor
(ANP)Vladimir Cojocaru. Au mai fost prezenti
prof. univ. dr. Catalin Bordeianu, director adjunct
al Institutului Cultural Roman ,,M. Eminescu”, dr.
Andrei Chiciuc, presedinte al ANACEC (Agentia
Nationald de Asigurare a Calitatii in Educatie si
Cercetare), dr. Diana Sarcu, director al Institutului
National al Justitiei, Alexandru Zubco, sef al
Directiei Prevenirea Torturii din cadrul Oficiului
Avocatului Poporului, reprezentanti ai Ministeru-

lui Justitiei, Procuraturii Generale, institutiilor
penitenciare, sistemului judecatoresc etc.

La eveniment au participat experti si specialisti
in domeniul asigurarii si respectarii drepturilor
omului din Republica Moldova si din alte tari,
avocati, reprezentanti ai organizatiilor neguver-
namentale, colaboratori ai Oficiului Avocatului
Poporului, juristi, profesori universitari si directori
de institutii.

Rectorul Universitatii de Studii Politice si
Economice Europene ,,Constantin Stere”, dr. hab.,
prof. Gheorghe Avornic, gazda manifestarii, a sa-
lutat prezenta participantilor, apreciind intentia de
a spune NU torturii cu referire atat la cei din sala,
cat si personalitatilor care reprezinta importante
organizatii internationale, printre acestea fiind
Organizatia Internationald a Juristilor, Organizatia
Europeand de Drept Public cu sediul la Athena si
altele.

Participantii la conferintd au abordat o multi-
tudine de probleme importante ce vizeaza diverse
aspecte ale asistentei juridice, psihologice primare
s.a., acordate victimelor torturii, precum si reabili-
tarea acestora, promovarea constientizarii publice
a inadmisibilitatii torturii, punerea in aplicare a
dispozitiilor actelor internationale privind interzi-
cerea torturii si recomandarile Comitetului ONU
impotriva torturii, promovarea dezvoltarii profe-
sionale a organizatiilor angajate n prevenirea si
contracararea torturii, imbunatatirea cunoasterii de
catre angajatii politiei, penitenciarelor si spitalelor
de psihiatrie, precum si a studentilor facultatilor de
drept (potentiali ofiteri de politie, procurori, jude-
catori) a responsabilitatii pentru aplicarea torturii,
a metodelor de prevenire a acesteia si Incurajarea
intolerantei la acest fenomen extrem de negativ
si degradant.

Conferinta a finalizat cu formularea concluzii-
lor si sugestiilor pentru prevenirea torturii si pentru
edificarea unor societdti veritabil democratice,
unde principala valoare sunt drepturile omului.
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SUMMARY OF THE CONFERENCE "COMBATING TORTURE”

n order to prevent torture in the Republic of

Moldova and form an attitude of intolerance
towards this phenomenon, on November 20, 2020,
within the project “All together we will say NO to
torture in Moldova: civil society against torture”,
an International scientific-practical conference was
held, organized by the Institute for Democracy and
the University of Political and Economic European
Studies “Constantin Stere”, in partnership with
Comrat State University, Institute of Legal, Political
and Sociological Research, American University
of Moldova, Media Center and National Institute
of Women of Moldova “Equality”, with financial
support from the European Union Delegation to the
Republic of Moldova.

The conference was held in a mixed format,
with limited attendance, with the other participants
interacting through the ZOOM communication
platform.

At the conference, the representatives of the
EU Delegation and the Romanian Embassy in the
Republic of Moldova gave speeches, Ambassador
Daniel Ionita was present online.

Eduard Pesendorfer, manager of the Justice
and Human Rights Program of the European Union
Delegation in the Republic of Moldova, addressed
a greeting to the participants.

The conference was also attended by the presi-
dent of the Academy of Sciences of Moldova, aca-
demician Ion Tighineanu and the acting Director of
the National Administration of penitentiaries (ANP)
Vladimir Cojocaru. There were also: Prof. univ. Dr.
Catalin Bordeianu, deputy director of the Roma-
nian Cultural Institute “M. Eminescu”, Dr. Andrei
Chiciuc, president of ANACEC (National Agency
for Quality Assurance in Education and Research),
Dr. Diana Sarcu, director of the National Institute of
Justice, Alexandru Zubco, head of the Directorate
of Prevention of Torture within the Office of the
people’s Advocate, representatives of the Ministry of

Justice, the Prosecutor General’s Office, penitentiary
institutions, the judicial system, etc.

The event was attended by experts and specialists
in the field of ensuring and respecting human rights
from the Republic of Moldova and other countries,
lawyers, representatives of non-governmental orga-
nizations, collaborators of the Office of the people’s
Advocate, lawyers, university professors and direc-
tors of institutions.

Rector of the University of Political and Eco-
nomic European Studies “ConstantinStere”, Dr.
hab., Prof. Gheorghe Avornic, the host of the
event, welcomed the participants,appreciating the
intention to say No to torture with reference both
to those in the room and to personalities represent-
ing important International Jurists © Organisations,
including the International Organisation of Jurists,
the European Public Law Organisation based in
Athena and others.

The conference participants addressed a mul-
titude of important issues covering various as-
pects of primary legal, psychological and social
assistance,etc, granted to victims of torture, as well
as their rehabilitation, promoting public awareness
of the inadmissibility of torture, implementing the
provisions of international acts on the Prohibition
of torture and the recommendations of the UN
Committee Against Torture, promoting the profes-
sional development of organizations engaged in the
prevention and counteraction of torture, improving
knowledge by police employees, prisons and psy-
chiatric hospitals, as well as students of law faculties
(potential police officers, prosecutors, judges) of
responsibility for the application of torture, methods
of preventing it and encouraging intolerance to this
extremely negative and degrading phenomenon.

The conference concluded with the formulation
of conclusions and suggestions for the prevention
of torture and for the building of truly democratic
societies, where the main value is human rights.
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The article aims to assess the possibility to revise the current theoretical-methodological framework of
legal science, in order to update the law foundations by adopting an interdisciplinary research framework.
Drawing on the multitude of differences between fields and disciplines, and although some closeness could
be found between the object of the study or the identity of the object of study of human sciences, we argue
that there is a need to overcome the current format of legal knowledge (understood both as a process of legal
education and research). We conclude that the way in which we consider useful this transition from the current
segmented and specialized formula of legal education and research to the formula of an integrated approach
should be implemented through the interdisciplinary legal knowledge in the framework of a reformed general
theory of law.

Keywords: law theory, legal methodology, legal knowledge, integration, interdisciplinarity.

CONTEXTUALIZAREA INTERDISCIPLINARA A EDUCATIEI SI CERCETARII JURIDICE

In continutul acestui articol evaludm perspectiva unei revizuiri a cadrului teoretico-metodologic actual al
stiintei juridice, in vederea reactualizarii fundamentelor dreptului prin adoptarea cercetarii de tip interdisciplinar.
Invocand existenta multitudinii de diferente dintre domenii si discipline, chiar daca in linii mari noi am constata cu
usurinta apropierea dintre obiectul de studiu, ori mai degraba identitatea obiectului de studiu al stiintelor socio-
umane, argumentam necesitatea depasirii formatului actual in care se realizeaza cunoasterea juridica (inteleasa
atat ca proces de educare juridica cat si de cercetare). Argumentam cu referire la modalitatea in care consideram
utila tranzitia de la formula actuala segmentata si specializata a educatiei si a cercetarii juridice, la formula de
abordare integrata prin implementarea cunoasterii juridice interdisciplinare in formatul unei teorii generale a
dreptului reformat.

Cuvinte-cheie: teoria dreptului, metodologie juridicd, cunoastere juridica, integrare, interdisciplinaritate.

LA CONTEXTUALISATION INTERDISCIPLINAIRE DE I’EDUCATION ET DE LA RECHERCHE
JURIDIQUE

Dans le contenu de cet article nous évaluons la perspective d’une révision du cadre théorique-méthodologique
actuel de la science juridique, afin de réactualiser les fondements du droit par ’adoption de la recherche de type
interdisciplinaire. Invoquant [’existence de la multitude de différences entre domaines et disciplines, méme si en
geénéral on remarquerait facilement la proximité entre [’objet d’étude, ou plutot I’identité de I’objet d’étude des
sciences socio-humaines, nous soutenons la nécessité d’aller au-dela du format actuel dans lequel la connaissance
Juridique est réalisée (compris a la fois comme un processus d’éducation juridique et de recherche). On présente
les arguments a la maniere dont nous jugeons utile la transition de la formule actuel, segmentée et spécialisée de
I’éducation et de la recherche juridique a la formule d’approche intégré, par I'implémentation de la connaissance
Jjuridique interdisciplinaire dans le format d’une théorie générale de droit reformé.

Mots-clés: theéorie du droit, méthodologie juridique, connaissance juridique, intégration, interdisciplinarité.
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MEXKIACHUUTINIMHAPHA S KOHTEKCTYAJIU3ALIUS [TIPABOBOTI'O OBPA3OBAHUS U
HNCCIEJOBAHUHN

B oOaunoii cmamve mbl ananuzupyem nepcHneKmusy nepecMompd cywecmeyloujell meopemuKo-memo-
oonoeuyeckoll 6azvl PUOULECKOU HAYKU C Yelbl0 0OHOBIEHUs OCHO8 NPABd NYmeM 68e0eHUs MeNCOUCYUNTUHAD-
HuIX ucciedosanuil. CColiasach HA CYUecmBo8anHUe MHONCECINBA PA3TUYUL MeXCOY 001acmAMU U OUCYUNTUHAMU,
oaoice eciiu 6bl Mbl 1€2KO OOHAPYHCUNU OTUZOCINb MeHCOY 00BEKMOM U3VHeHUs U, CKopee, UOeHMUYHOCIb 00b-
eKma u3yueHus CyMaHumaptvix HayK, Mol apeymeHmupyem HeoOXoouMoCmy nPeoooieHUs HblHewHe2o gopmama
10pUOUUECKUX 3HAHULL (NOHUMAEMble KaK NPOoYecc 0puouiecko2o 06pazosanis u ucciedosanus). Mot apeymenmu-
pyem ceoe guoenue, CColidAach Ha Mo, KAK Mbl CHumaem noje3HviM nepexoo om HulHeulHell ceeMeHmupo8antoll u
CReyuanu3upoB8aHHOU opmybl IOPUOUYECKO20 0OPA30BAHUS U UCCIEO08AHULL K (hopmyie KOMNILEKCHO20 No0X00d
nymem 6HeOpeHUs MeXCOUCYUNTUHAPHBIX IOPUOULECKUX 3HAHUL 8 (hopmame obwell meopuu pechopmupo8anHo2o

npasa.

Knrwouesvlie cnosa: meopust npaed, npasoeas Memodwzoeu;z, npaeoeoe 3Hanue, unmezpayus, Meofcducuunzm-

HAPHOCMb.

Preliminary landmarks

The context in which the current legal research
is carried out has multiple approach formats, but
also dimensions of development. Not only the
rapid, multidimensional and multiaspectual na-
ture of practical realities imposes the revision of
theoretical landmarks, but also the development of
technologies determines the dynamics of research
methods used in conditions where it is necessary to
objectively assess the processes taking place in the
society, identification and determination of strate-
gic priorities, at the conditions under which legal
regulation seeks to keep pace with the development
of technologies, to ensure legal protection, security
and safety, and to be predictable with regard to as
yet unknown situations that could mark legal sci-
ence in the future.All this implies the knowledge
of the social reality, which can only be the result
of scientific research, more precisely it is neces-
sary that a legal decision is based on the social
complexity.In this regard, I. Vida states that “the
fundamental rule of complex analysis must lead to
the harmonization of individual conduct in order to
achieve the common interests of the inhabitants, to
the sacrifice of individualism that affects the safety
of human communities or affects the peace and se-
curity of collective life.”[ 1, p. 34] Further, the same
author states that “the issue of the complex decision
is in the legislative field of a technical nature. Within
it it is necessary to establish the issue that will be
legally regulated; then follows its inclusion in the
multitude of possible plans; on this background, the
legal solution is established on each level; finally,
we move to the correlation of legal solutions, in
order to reach a fair and legal solution, able to meet
the requirements of legal security.” [1, p. 34]

Also, in the preface to the work Romanian Le-
gal Doctrine: between tradition and reforms (Doc-
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trina juridica romana: intre traditie si reforme), M.
Dutu starting from the particularities of the current
Romanian society (major legislative reforms,
globalization, etc.) shows the need for appropri-
ate reactions in theory and in legal practice. In
his view, “Law is, despite appearances sometimes
invoked, one of the most complex areas and forms
of human knowledge and thus the most difficult
and specific to investigate, as it plays a major role
in organizing and ensuring the development of
society. Indeed, it is one of the few cases in which
science, technology and art join, coexist, intersect
and combine in a single equation, resulting in
three interdependent colors, but which retain their
specificity of search, identification, manifestation
and expression of knowledge (legal): the doctrine,
jurisprudence and science of law.” [2]

According to these views, the field of legal
studies and research is undergoing rapid changes
of an extremely diverse nature. The growing spe-
cialization, globalization, increasing importance
of interdisciplinary legal studies and the growing
separation of legal research and legal education
(teaching / learning) raise questions regarding the
ways in which both legal studies and legal research
achieve their objectives.In this sense, the problem
arises both in relation to the aim pursued and in
relation to the methods used in legal education and
research. If in the case of legal education studies are
carried out in the light of what the lawyer should
do in law, then legal research should extend from
what is the nature of the law to what law should
be in society and how it should be to be, which in
the opinion of the author Jan M. Smits [3] deter-
mines the exploration of an inevitable normativity.
Thus, the transfer from the autonomy of the right
to interdisciplinary dependencies is made.
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As a result, on this dimension of changes
in the traditional approach to legal knowledge
(which includes both education and research),
the valorization of the theoretical-methodological
framework of legal science has increasingly given
way to comparative, inter- and multidisciplinary
research that seek to integrate the current complex
framework of rapprochement between private and
general, between public and private, between lo-
cal, regional and global, or between national and
global, between theory and practice - overlaps and
relationships that shape the current legal order. This
fact necessarily determines the revision of the for-
mat of law analysis through emphasis on either the
autonomy of law or on updating the importance of
doctrinal approaches, which in the European space
have been conducted through comparative and / or
interdisciplinary research.

Integrated approach to legal knowledge

In this content we express our opinion regarding
the way in which we consider useful the transition
from the current segmented and deeply special-
ized formula of legal education and research, to
the integrated approach formula by implementing
comparative and interdisciplinary legal knowledge.
For Craiovan I. integrative knowledge is configured
“as a concept of coordination of a kaleidoscopic
picture of legal knowledge, which blurs dogmatic
exclusion and intolerance.He tries to correlate vari-
ous ways of thinking - some neglected or wrongly
appreciated, in a common activity of solving legal
problems.” [4, p. 65].

Thus, by contextualizing interdisciplinary legal
knowledge we aim to place legal understanding
and research in broader context. Or, currecntly,
legal research is marked by learning that does not
involve the perspective of interdisciplinary vision.
In order to identify the reconstruction of the cur-
rent model of legal knowledge, we aim to identify
the conceptualization landmarks of legal scientific
research by updating the theoretical-methodlogical
framework of law in the updated formula of general
law theory, aimed at sharing major trends in cur-
rent science globally, which has increasingly been
inclined to assimilate models of interdisciplinary
approach.

Or, due to globalization, we are witnessing the
change of the international order, establishing a
new order, in which the old paradigms of analysis
are no longer functional, an era in which educa-
tion and scientific research are to finalize its status
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at local, regional, global level. “States, acting by
virtue of neoliberal ideology and adapting to the
process of globalization, have moved from a posi-
tion of strategic state to that of a state of develop-
ment, a competitive state, an innovative state. The
classical aspects of the state have undergone quite
profound transformations, in an attempt to meet the
challenges posed by the increase in international
interdependencies and the aggravation of some
of the problems, which have turned into global
ones.” [5] Moreover, global interdependencies
also imply local interdependencies, among them
the one between the level of science and the de-
velopment of society is distinguished in distinct
formulas in different areas of the world.In this
sense, the authors of the article Interdependence
between science and socio-economic development
[6] present the results of the quantitative analysis
of the interdependence between the level of science
development and the level of social and economic
development of the Republic of Moldova, stating:
“Science is multifunctional. Being part of the cul-
ture, influencing the level of education, the level of
population health, but also the country’s economy,
the multifunctionality of science determines the
level of economic and social development of the
country . Therefore, they say, “the analysis of
such interdependencies is extremely important,
because the president, parliament, the cabinet, in
other words, the state leadership is responsible of
the level of economic and social development of
the country, and they do not always (in especially
in the Republic of Moldova) understand the impor-
tance and need for the development of scientific
research” [6]. According to the data presented by
the above cited authors, we find that the research
situation is not the most favorable, even if the
National Development Strategy “Moldova 2020
[7], approved in 2012, stipulates that “the develop-
ment paradigm (...) implies (... ) promoting the
knowledge-based society, including by strength-
ening research and development, innovation and
technology transfer activities, geared towards
efficiency and competitiveness”. Moreover, the
Basic Strategic Framework of the Republic of
Moldova in the field of research, development and
innovation, consisting of the National Program in
the fields of research and innovation for the years
2020-2023 [8] and the Roadmap for the integration
of the Republic of Moldova in the European Re-
search Area 2019-2021 [9], seconds the develop-
ment of a conducive environment to research and
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development, but despite the strategic developed
framework, the research and innovation system
of the Republic of Moldova remains insufficiently
funded and fragmented, far from being considered
strategic and relevant. Statistical data show that
research and development is not integrated [10].

The EU Framework Program 7 (FP7) [11]
has launched the accumulation of all initiatives
related to interdisciplinary and multidisciplinary
scientific research, considering that, at European
level, interdisciplinary partnerships, cooperation
between researchers in related fields is a necessity
in articulating the broad analysis directions and
solving many problems.As a result, large-scale
research projects, which have received European
funding, generally deal with cross-cutting issues
and bring together teams of researchers from vari-
ous scientific fields.

At national level, in accordance with the Edu-
cation Code of the Republic of Moldova [12], in
particular, with the provisions of art.140 paragraph
(1) let. a) and art.149 par. (1), as well as in accor-
dance with the Code on Science and Innovation of
the Republic of Moldova [13], art.63, paragraph 4),
art.47, paragraphs (1) - (3) and art.49, have been ap-
proved the National Roadmap for the integration of
the Republic of Moldova in the European Research
Area for the years 2019-2021 and the Action Plan
for its implementation.However, so far in the sci-
entific space of the Republic of Moldova we do not
have a disciplinary framework focused primarily
on interdisciplinary theoretical and methodological
research that would facilitate a significant increase
in the quality of scientific research and implementa-
tion mechanisms in national legal practice of results.
Due to the fact that by their nature the problematic
framework of a legal methodology would have
more theorized dimensions of approach, at the
same time perceived to be less useful in the legal
professions they remain a framework of interest for
those involved in the management of legal scien-
tific research and in the non-systematic formula for
those involved in research, for a certain period and
not for a prolonged scientific career.In this sense,
many authors appreciate social processes as having
a direct impact on triggering the crisis of law in cor-
relation, or rather starting from the methodological
crisis of legal science. In this sense, many authors
appreciate social processes as having a direct im-
pact on triggering the crisis of law in correlation,
or rather starting from the methodological crisis of
legal science.Thus, we will identify the perceived
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as problematic and uncertain substantiation of the
theoretical-methodological framework of law in
correlation with the major social transformations,
registered since the beginning of this century.

Authors from various scientific fields have ex-
pressed opinions regarding the current state of legal
knowledge (education and research) and why it
would be necessary to strengthen the methodologi-
cal dimension of law in the direction of comparative
and interdisciplinary research.In the current condi-
tions of social dynamics, the dogmatic dimension
of law is at least part of the concern of jurists” [14].
And N. Tarasov [15], identifies the state of lack of
a consistent methodology in law with a state of
metastasis that manifests itself through a gnoseo-
logical and methodological syncretism, which was
established in theoretical and dogmatic attitudes
towards law. At the same time, the lack of an appro-
priate methodological framework also determines,
in the opinion of C. Cassio [16, p.423], that the
preferences for a particular ’theoretical approach
formula should become for the contemporary re-
searcher not a question of seeking truth, but one of
the opinion, preference and mood of the researcher.
In addition, for contemporary jurisprudence it is
also specific not to understand the importance of
a general theory of law in an extended formula,
which could take into account the particularities
of all legal systems, as well as include ways of
manifesting supranational and non-state law. [17 ,
p. 256 | Therefore, currently restoring the status of
the general theory of law in the reconceptualized
formula, as a theoretical-methodological founda-
tion of legal education and research is becoming
necessary, an opinion promoted by Gh. Bobos, who
points out that ,.the current development of the legal
sciences is based on two trends: on the one hand, a
tendency of diversification, of particularization, and
on the other hand, a process of integration that takes
place mainly methodologically and that coexists in
equalizing the level of development, the accuracy
of the methods used in legal sciences”. [18, p.
21 ] Likewise, I. Craiovan indicates that a multi-, in-
ter- and transdisciplinary approach must “go beyond
the signaling of connections and interdependencies,
which must be effective, to penetrate by attracting
exemplary elaborations on the legal field”. [19, p.
20] Or, the neglect of the dimensions of multiaspec-
tual approach in the development of the general
theory of law and branch legal sciences give rise to
discrepancies between the styles of used language,
but also models of distinct legal thinking.
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For Jan M. Smits [3] the problem of the crisis
in law is explained by the rapid and fundamental
changes in societies in recent decades, an opinion
shared by us as well.In this sense, the author identi-
fies several correlated developments that contribute
to the exacerbation of the crisis of law. Thus, the cited
above author indicates: 1. The growing complexity
of society has constantly led to deepening segmenta-
tion and fragmentation, to extreme differentiations
in the study of the legal order. This is caused not only
by the further expansion of the various traditional
subfields of law, such as constitutional law, criminal
law and civil law, but also by the growing separa-
tion from the study of positive law, philosophy
and theory of law.As a result, we have a growing
distance between the branches of branch legal sci-
ence and their foundations, and legal research often
neglects the interconnections between different
background areas; 2. Legal studies are becoming
less and less doctrinaire and more interdisciplin-
ary. In this sense, the interrogations regarding the
right and the law cannot be solved only on the basis
of the doctrinal study, because it is necessary to take
into account aspects of social, economic, political,
psychological aspect, etc. Moreover, there is the
opposite situation in which representatives of other
fields (economists, sociologists, philosophers, etc.)
engage in research on law. Thus, we witness mutual
influences and two-way ratios that outline phenom-
ena of of the social becoming legal, politicization
of law, legalization of politics, etc.; 3. The growing
distance of the process of teaching / learning the
right from legal research, but also the insufficient
training of graduates from law schools not only to
conduct scientific research, but also to practice law.
In relation to this situation, it is required to initiate
the unitary vision between legal education and legal
research; 4. Uncertainty about social developments
and the capacity of institutions to meet challenges
(such as the internationalization and rise of the
information society, and the massive digitization
of spheres of human activity). The English author,
R. Susskind [20] claims that many jurists will fall
victim to the digital and technological revolution.
In his opinion, the standardization of legal aid will
lead to the outsourcing of legal activity, which will
affect the need for specialized legal services.At the
same time, A. Toqueville mentions that society be-
comes more civilized and more stable over time, the
various relationships between people become more
complicated and more numerous (...). Gradually,
knowledge spreads (...) the spirit then becomes a
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factor of success, science is a means of government,
intelligence - a social force”. [21, p. 54-55]

Thus, if law researchers have begun to reflect on
the many current challenges, including the possible
consequences of digitalisation on legal research
and teaching, then with regard to the impact on the
legal professions they are less inclined to assess and
anticipate consequences.Moreover, another major
challenge is noted - internationalization. In this
direction, research on the effects of internationaliza-
tion must go beyond long-term distinctions between
public and private, and national and international.
In this sense, the most eloquent example can be
made based on the trend of the last decades in the
European area, a space where the transfer of ac-
cents from national law to European law in both
education and research has been made.As a result,
internationalization has led to new dividing lines in
the national context.On the one hand, researchers
oriented towards the national legal framework, who
carry out research and publish mainly in their mother
tongue, and, on the other hand, researchers focused
on issues of European or international interest, who
write in languages of international circulation. ”A
double orientation is indispensable for the jurist: a
historical one, in order to capture precisely what is
proper to each epoch, and a systemic one, in order
to look at each concept and each norm in a living
and reciprocal relationship with the whole,”’says T.
Avrigeanu [22]. The science of law must identify
behind the rules in force the corresponding legal
institutions, therefore the social phenomena (family,
property, will, etc.).

Those invoked so far are favorable premises for
the opening and extension of the interdisciplinary
theoretical-methodological analysis framework in
legal knowledge, seen as a unit between legal edu-
cation and legal research. A relevant argument with
reference to the need to strengthen the theoretical-
methodological framework of law is formulated by
Permeacov Iu. who states: “Obviously, the lack of
methodological unity between dogmatic law, legis-
lative technique and the practice of law enforcement
has a destructive impact on legal education and
is manifested by the widespread evocation of the
warning that law teachers bring to their students”
to not use scientific arguments in court, and to not
practice the methods of professional lawyers who
use so-called gray technologies in their work to re-
solve legal disputes”. [23, p. 175] In our opinion, it
is now necessary to reconceptualize the theoretical
frame of reference in which the general and con-
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ceptual landmarks of law are systematized, based
on the current social framework and the priorities
assumed at the level of state policies both in relation
to scientific research in general and the legal one
in particular, but also in the formula in which the
legal education is realized in the current conditions
in which the area of the legal professional preoccu-
pations and of the legal professions has expanded.
Corresponding to this situation, and it is necessary to
initiate the reconceptualization of law by reviewing
its theoretical-methodological foundations, which
in the opinion of J. L. Bergel [24, p.13], must have
a generalizing and integrating character, applicable
both in the process of knowing the law as well as
in the elaboration of laws.

What do we mean by the integrated approach
to law? For clarification, we will refer to the Rus-
sian author Pantichina M. [25], who promotes the
concept and indicates that it is a legal approach
that: 1. recognizes the limits of traditional legal
understanding and chooses to identify unifying
foundations; 2. points out that any formula for
achieving legal knowledge / research on legal
issues must be geared towards solving a social
problem; 3. is oriented towards the configuration
of a specific legal object.

Initially, the integrated approach to law was
set in motion as an alternative approach to law as
an “anti-crisis” solution that aimed to reveal the
essence of law and develop models for its develop-
ment.As a result, the degraded approach has gen-
erated four directions of research: 1. Capitalizing
on methodological pluralism and interdisciplinary
research in evaluating the results obtained by the
branch legal sciences; 2. Integration of the logical
perspective with the normative one; 3. Reconstruc-
tion of law through a combined retrospective and
prospective approach; 4. The integrative approach
of law as a field of legal knowledge with a specific
categorical and methodological apparatus.

The integrated approach is also supported by M.
Dutu [2] who mentions that theoretical evaluations,
reconceptualization, valorization and construction
operations, so that knowledge of law, from the three
perspectives (doctrine, jurisprudence and science
of law), to be coherent, significant and relevant,
and the Romanian science of law relaunched.All
these priorities are also found in the activity of
legal research - scientific and doctrinal”.In the
case of interdisciplinary doctrinal research, the
ultimate goal is that of integrated research from the
comprehensive perspective of doctrinal research,
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namely, the construction, evaluation and reform of
legal doctrine.

Legal research, as well as any other research
according to the regulations in force, provides for
the identification not only of the topicality of the
research framework, but also the elaboration and
formulation of normative recommendations on how
to improve the law and solve socio-legal problems.
Moreover, many ongoing researches are financially
supported from public resources through state agen-
cies, such as the National Agency for Research and
Development, with the express request to assess a
particular problematic fragment, a strategic direc-
tion and to come up with proposals, and concrete
recommendations to overcome the problem or to
reform the field. In this case, the mechanism by
which the conclusions, ie the research results, sup-
ported by content arguments to find their empirical
and legal validity must be predictable.So far, we can
see that there is a substantial gap between empirical
findings and normative recommendations, between
legal practice and legal research in doctoral theses,
studies, etc., and lack of interest in using research
results, the proposed mechanisms considered too
expensive, or less credible in order to be appreciated
as long-term solutions to social problems. There-
fore, probably the most appropriate option would
be to carry out interdisciplinary legal research from
the beginning, which could offer valid and credible,
convincing solutions.For this reason, we also hy-
pothesize that legal research must be carried out by
capitalizing on the methodological arsenal of other
scientific fields, and even more some of them could
be adopted and taken over en masse.However, in
R. Dworkin’s formula [26] any legal analysis must
apply a public morality and a political philosophy.In
short, legal doctrinal research can not be other than
interdisciplinary in nature, or, in legal science as in
other areas of the socio-human has always felt the
methodological deficit, which can be overcome by
capitalizing on interdisciplinary methodologies.

In our opinion, at present in legal research it is
necessary to identify the unifying scientific problem
around which teams of researchers must be formed
and appropriate research methodologies must be
built, and the realization of legal knowledge (educa-
tion and research) by reference to the concrete legal
order, contextualized to social complexity (Europe-
anization, internationalization, etc.), implemented
by methods not local, but global. Therefore, we need
to see if it is possible to integrate national legal
science into regional and global trends, and assess
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barriers to full integration, as well as develop an ap-
propriate theoretical and methodological framework
for interdisciplinary legal research.

Conclusions

Since the end of the last century, the method-
ological deficit of the social and humanities has
been recognized and opportunities to conduct
interdisciplinary research, especially those in the
vicinity, have been exploited, trying to identify the
possibility of increasing the effectiveness of legal
regulations. degree of social legitimacy, but does
not identify solutions to doctrinal problems, at the
heart of traditional legal research. With the recogni-
tion of the methodological crisis in legal science,
there is a lack of well-developed rigorous methods
for doctrinal research, says S. Tackema and Wibren
van der Burg [27], as well as the existence of an
opposition between legal doctrinal analysis and
interdisciplinary research,that has to be overcome
by their integration.

Previously neglected, the methodology of legal
research, however, began with modest steps to be
expanded due to the complex nature of the problems
facing societies and people, which to be solved
requires relevance, rigorous approach, systemicity,
complexity, etc. which has determined, we believe,
modest but growing interest in theoretical and
methodological problems.Or, understanding the rel-
evance of an adequate methodology in the process
not only of education and research, but also in the
realization of the law, the problematic framework of
methods, methodologies and methodological prin-
ciples was updated.In a narrow sense, the methods
of legal research are identified with the methods of
legal practice, which interpret, analyze, appreciate
contradictions, identify gaps, etc. contributing to the
construction of a coherent legal doctrine, which in
the opinion of the authors S. Tackema and Wibren
van der Burg [27] can be considered the doctrinal
legal research.In a broad sense, by assuming two
additional objectives (critical assessment and rec-
ommendation of legislative reforms) will succeed in
establishing a general legal doctrine, which will help
identify controversies in court decisions, as well
as assess jurisprudence or other sources useful for
legal research; to capitalize on the critical analysis
in legal matters; when formulating and testing hy-
potheses by applying rigorous methodologies; they
will expand the format of law analysis by providing
generalizations to be framed in a general theory of
reformed law.
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In prezentul articol ne propunem sd analizam trasdturile personalitdtii victimelor in cazul infractiunilor de
omor, utilizand in acest scop informatiile empirice oferite de catre Serviciul Tehnologii Informationale al Ministe-
rului Afacerilor Interne si Directia analitica a Inspectoratului national de investigatii si Inspectoratului General
al Politiei al Ministerului Afacerilor Interne (pe parcursul anului 2019 comparativ cu anul 2018), pe teritoriul
Republicii Moldova si opiniile diferitor autori din tard §i de peste hotare. Totodatd, am descris rolul acesteia in
declangarea actului infractional deoarece acest lucru contribuie in mod substantial nu numai la aflarea scopului
infractorului, ci si a cauzelor si conditiilor favorizante care au determinat personalitatea faptuitorului sa savar-
seascd infractiunea de omor.

Cuvinte-cheie: victimd, infractiune, omor, personalitate, infractor, violentd.

THE PERSONALITY TRAITS OF VICTIMS IN THE CASE OF MURDER OFFENSES

In this scientific approach we aim to analyze the personality traits of victims in the case of homicides, using for
this purpose the empirical information provided by the Information Technology Service of the Ministry of Internal
Affairs and the Analytical Directorate of the National Investigation Inspectorate of the General Police Inspectorate
of the Ministry of Internal Affairs. , during 2019 compared to 2018, on the territory of the Republic of Moldova and
the opinions of different authors from the country and abroad. At the same time, we described its role in initiating
the criminal act because this contributes substantially not only to finding out the purpose of the offender, but also to
finding out the causes and favorable conditions that determined the perpetrator s personality to commit the crime
of murder.

Keywords: victim, crime, murder, personality, criminal, violence.

LES TRAITS DE PERSONNALITE DES VICTIMES EN CAS DE MEURTRE

Dans cette approche scientifique, nous visons a analyser les traits de personnalité des victimes dans le cas
d’homicides, en utilisant a cette fin les informations empiriques fournies par le service informatique du ministere de
I’Intérieur et la direction analytique de I’inspection nationale des enquétes de l'inspection générale de la police du
ministere de lintérieur. , en 2019 par rapport a 2018, sur le territoire de la République de Moldova et les opinions
de différents auteurs du pays et de l’étranger. Dans le méme temps, nous avons décrit son role dans [’initiation
de ’acte criminel parce que cela contribue substantiellement non seulement a découvrir le but de [’auteur de
linfraction, mais aussi a découvrir les causes et les conditions favorables qui déterminent la personnalité de
[’auteur a commettre le crime de meurtre.

Mots-clés: victime, crime, meurtre, personnalité, criminel, violence.

OCOBEHHOCTH JIMUHOCTH KEPTB IIPU YBUMCTBAX

B pamkax oannoti cmamsu Mbl cmpemumcs npoanaru3upo8ams TUYHOCHHbIe 0COOEHHOCMU HCePME 8 Ciyyde
youticms, ucnoawv3ys 0Jisk IMOU Yeau IMIUPULecKyro ungopmayuio, npedocmasiennyio Cuyocootl un@opmayuon-
HbIX mexnonoeuil Munucmepcmea enympennux oen u Anarumuveckum ynpasienuem Hayuonanvnotl cieocmeen-
Hotl uHcnexkyuu I enepanvHoz2o uncnekmopama noauyuu Munucmepcmea enympennux oen (Ha npomsidicerue 2019
200a no cpasrenuro ¢ 2018 cooom) na meppumopuu Pecnyonuxu Monoosa u MHeHUsAMU OmeuecmEeHHbIX U 3d-
pybedcHbIx asmopos. Ml npoananuzuposanu u e2o poib 8 UHUYUUPOBAHUU NPECTYNHO20 OesHUs, NOCKOIbKY M0
CywecmeeHHo cnocoocmeayem He MoabKo BbIACHEHUIO Yelu NPecmynHuKd, Ho makxice npuyun u 61a2onpusmHsix
VC0BULL, KOMOPble ONPeOeuiu TUIHOCHb NPECMYRHUKA OISl COBEPUIeHUs YOULICMEA.

Knroueewie cnosa: sicepmea, npecmynienue, youticmeo, 1u4HOCMb, RPECMynHUK, HACULUe.
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Introducere

Personalitatea reprezinta un sistem de dispozitii
sau trasaturi persistente si organizate, care determina
fiinta umana sa reactioneze in maniere specifice fata
de ambiant. In acelasi timp, personalitatea este un
activist al dezvoltarii sociale, un individ constient,
care ocupa o anumita situatie in societate si indepli-
neste un anumit rol social. Prin urmare, personalita-
tea reprezinta un sistem biopsihosociocultural.

in notiunea de ,,om” se include o unitate in-
dispensabila de parti ale creaturii sale, sociale si
biologice. Pe cand in notiunea de ,,personalitate”
sunt fixate numai semnele specifice sociale. Per-
sonalitatea — este fata sociald a omului, ceea ce el
a devenit in procesul dezvoltarii sociale, formarea
si activitatea sa in societate. In cazul utilizarii no-
tiunii de ,,personalitate a infractorului” sau ,,perso-
nalitate a victimei”, trebuie de luat in consideratie
anume caracteristicile sociale ale omului.

Nu exista infractiune fara victima si infractor.
Infractiunea, ca act de conduita ilicit interzis de le-
gea penald, implicd in mod obligatoriu doi actori,
pe de o parte, infractorul, adicd cel care comite
raul si, pe de alta parte, victima, adica persoana
sau grupul de persoane care suporta raul pe care il
produce faptuitorul. [4, p. 89]

Criminologia incearca sa releve trasaturile psi-
hosociale si particularitatile de comportament care
supun persoana unui risc sporit de a deveni victima
a unei crime in ideea de a preveni savarsirea unor
crime si a proteja eventualele victime, modificand
aceste proprietati. [2, p. 99]

Notiunea de ,,victima” cunoaste o abordare
multiaspectuald in literatura de specialitate. In
opinia autorului Gh. Gladchi, potrivit caruia im-
portant pentru subiectul vizat nu este atat valoarea

=9

semantica a cuvantului ,,victima”, cat continutul
social al acestei notiuni, rolul si locul victimei in
sistemul relatiilor sociale, numai o fiin{a dezvolta-
ta, Inzestrata cu ratiune, sentimente, emotii este in
stare a percepe ca personal nu numai prejudiciul
cauzat deja, dar si cel posibil, de a-i da o apreciere
cuvenitd daunei si, in functie de aceasta, de a-si
schimba comportamentul. [5, p. 51]

Metode si materiale aplicate. in procesul elabo-
rarii studiului a fost folosite materialul empirice si
doctrinare privind caracteristica personalitatii vic-
timelor infractiunii de omor. De asemenea, investi-
garea acestui fenomen a fost posibila prin aplicarea
mai multor metode de cercetare stiintifica teoriei
dreptului si criminologiei: metoda logica, metoda
analizei comparative, analiza sistemica, statistica,
etc. Totodata, au fost utilizate lucrarile savantilor
autohtoni, precum si materialele stiintifice ale doc-
trinarilor altor state.

Principalele idei ale cercetarii

Referindu-ne la subiectul pus in discutie si in
urma studierii informatiilor prezentate de catre Ser-
viciul Tehnologii Informationale al Ministerului
Afacerilor Interne si Directia analiticd a Inspectora-
tului national de investigatii a Inspectoratului Gene-
ral al Politiei al Ministerului Afacerilor Interne, pe
parcursul anului 2019 comparativ cu anul 2018, pe
teritoriul Republicii Moldova, in continuare, vom
prezenta unele date statistice privind analiza victi-
melor infractiunii de omor.

Astfel, analizand victimele omorurilor inregis-
trate in perioada de 12 luni ale anului 2019, com-
parativ cu 2018, constatam (fig. 1):

» 12 luni 2019: total 173 persoane

» 12 luni 2018: total 154 persoane

Fig. 1. Profilil victimelor, anii 2018/2019

5
5

Barbat Femeie Minor de gen Minor de gen Total persoane
feminin masculin
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Analiza datelor cu referire la victimele
infractiunilor de omor, a permis relevarea catego-
riilor acestora pentru anul 2019 (fig. 2):

v victime barbati — 125 cazuri,

v’ victime femei — 42 cazuri,

v victime minori gen masculin — 2 cazuri,

v victime minori gen feminin — 4 cazuri,

e comparativ cu perioada analogica a anului
2018 constatam:

v victime barbati — 115 cazuri,

v’ victime femei — 34 cazuri,

v’ victime minori gen masculin — 4 cazuri,

v’ victime minori gen feminin — 1 cazuri.

Dupa varsta victimelor constata ca victimele
erau cu varsta cuprinsa intre:

2019: 41 si 60 ani — 62 de cazuri

2018: 41 i 60 ani — 59 de cazuri

Fig. 2. Date cu referire la victimele infractiunilor de omor

Virsta victimilor Anul 2019 Anul 2018
pana la 16 ani 4 3
de la 17 ani pana la 25 ani 15 15
de la 26 ani pana la 40 ani 56 41
de la 41 ani pana la 60 ani 62 59
dupa 60 ani 31 36
nu este stabilit 17 14
Total 190 168

In literatura de specialitate se sustine insa, si pe
buna dreptate, ca victima este, intr-un anume sens,
fiecare individ, in conditiile in care civilizatia mo-
derna presupune riscul accidentului nuclear, acci-
dentelor de munca si de circulatie, poluarea atmo-
sferica etc. De asemenea, victime pot fi si grupuri
de persoane, organizatii, natiuni sau societati, ceea
ce largeste considerabil sensul notiunii, iar analiza
acesteia, sub toate aspectele, apare perfect legiti-
ma. Totusi in cele ce urmeaza, ne vom referi numai
la sensul restrans al notiunii anume la victimele si
caracteristica ei ce cad in incidenta infractiunilor
de omor.

Aceste victime ne apar in doua ipostaze,
diferentiate intre ele, atdt sub aspectul numaru-
lui lor, cat si sub aspectul masurilor practice de
protectie si de despagubire ori reabilitare pe care
le implica.

O prima ipostaza o reprezintd victimele propriu-
zise (persoana decedata n urma unei infractiuni de
omor sau de lovire cauzatoare de moarte ori talha-
rie avand ca urmare $i moartea victime, femeia vi-
olata, persoana deposedata de bunuri prin violenta
etc.).

Legat de o persoana care se afla intr-o astfel de
ipostaza se poate pune intrebarea: de ce ea, per-
soana respectiva, a devenit victima si nu altcineva,

138

putea sa evite ipoteza in care se afla? Daca da, cum
anume.

O cercetare mai atenta a victimelor infractiunilor
cu violenta duce la concluzia ca in multe situatii
aceste victime sunt absolut intAmplator alese de
faptuitor, deci nu li se poate imputa, din punct de
vedere comportamental, absolut nimic, dar, pe de
alta parte, s-a putut constata si faptul ca sunt unele
persoane care ,,0 cauta cu luméanarea”, altfel spus,
manifestd un comportament absolute neindicat,
care, In ultima instantd, determina individualizarea
lor ca victima la intersectia cu un comportament
infractional, agresiv. Cu alte cuvinte, aceste per-
soane, prin comportamentul lor neindicat determi-
na faptuitorul sa decida comiterea faptei, in impre-
jurdrile de timp, loc si mod de operare pe care vic-
tima insasi i le pune la dispozitie. Aceste persoane,
cu un comportament neindicat, care, prin aceasta,
faciliteaza comiterea agresiunii in propria dauna,
le-a numit victime potentiale.

In randul victimelor potentiale se poate inrola
orice individ, indiferent de varsta, sex, profesie,
care, 1n general are un comportament neindicat in
raport cu diferitele categorii de cetateni. Acest com-
portament este determinat de carente educationale
(lipsa de pregdtire scolard sau nivelul redus al
acesteia, lipsa educatiei adecvate in mediul famili-
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al etc.), trasaturi de caracter negative (agresivitate,
intolerantd excesiva, alcoolism, atitudini de per-
siflare si provocare etc.) precum si stari biologi-
ce precare (varsta prea frageda sau prea inaintata,
handicap fizic, deficiente psihomotorii etc.).

Se constata, asadar, cd victima infractiunii de
omor, in cele mai dese cazuri nu e aleasa la voia
intamplarii, ci, adesea, pe baza unei trasaturi de
personalitate, a aparentei fizice sau a unor compor-
tari care, la infractori, declanseaza trecerea la actul
infractional. In toate cazurile insa, intre agresor si
victima se deruleaza un joc subtil. Fiecare trezeste
in celalalt tendintele latent care cereau doar un ca-
talizator pentru a se declansa. Practice, aceasta in-
seamna o complicitate constientd (asumarea unor
riscuri de catre potentiala victima) sau inconstienta,
de cele mai multe ori, la actul infractional.

Studierea complexa a victimelor propriu-zise
duce la concluzia ca acestea au ceva in comun ce
se poate subsuma termenului de risc victimal, un
termen de cercetare relative neexplorat, dar care
are consecinte deosebite in judecarea logica a ra-
portului infractor-victima si, mai ales, in cautarea
celor mai eficiente solutii de prevenire a victime-
lor potentiale. Practica judiciara demonstreaza ca
o persoand devine victima si datoritd unui com-
portament neindicat in plan social, familial etc.,
cu alte cuvinte, dacad victima n-ar fi gresit, n-ar fi
purtat cu sine “riscul victimal” fapta infractionala
nu s-ar fi produs sau ar fi avut sanse mai restranse
de a se produce.

in alta ordine de idei, autorul roméan Barbu Nicu
Damian [1, p. 61], pe baza aspectelor enumerate
distinge urmatoarele categorii:

a) Victima care anterior faptului infractional nu
a avut nici o legatura cu faptuitorul. Singura lega-
turd dintre acestia este cd, incidental, victima s-a
aflat, Tn momentul respective, la locul infractiunii.
In aceste cazuri victima este cu totul intAmplatoa-
re, conduita sau caracteristicile sale fizice nefiind
in nici un fel determinate.

b) Victima provocatoare. Este aceea care, an-
terior, a comis ceva (cu sau farad intentie), de na-
turd a starni inclinatia spre deviatie a raufacato-
rului. Victima din aceastd categorie se afla intr-o
relatie, uneori fara voia ei, cu infractorul, caruia i
provoaca o stare de frustrare, prin comportament
arogant, neonorarea unor datorii sau promisiuni,
infidelitate, legaturi amoroase s.a. in altfel de
situatii se Intelege ca, intr-o anumitd masura, res-
ponsabilitatea actului infractional se imparte intre
protagonisti.
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Un tip aparte, in aceastd categorie, il repre-
zintd victimele escrocilor. In general, acestea nu
provoaca infractorii dar, prin naivitatea lor sau,
adesea, prin dorinta de a obtine unele avantaje sau
facilitati, eludand prevederile legale, le inlesnesc
activitatea.

¢) Victima care precipitd declansarea actiunii
raufacatorului. In acest caz, intre infractor si vic-
tima nu existd o legdtura anterioara, dar compor-
tamentul neglijent al celei din urma incita pe in-
fractor la comiterea infractiunii. Afisarea nejusti-
ficatd a opulentei, neasigurarea corespunzitoare a
bunurilor (publice sau particulare), plimbarea unor
femei noaptea, in locuri neasigurate, sau in anturaj
indoielnic, portul unor costumatii provocatoare,
acceptarea unor cunostinte ocazionale sunt cateva
din atitudinile care stimuleaza indivizii dispusi la
savarsirea infractiunii. Evident, si din aceste ca-
zuri, o parte din vina apartine victimei, cdci, prin
comportamentul neglijent, lipsa de grija fata de
propria persoana sau bunuri, o fac sa devina victi-
ma usoara pentru infractori.

d) Victime slabe sub aspect biologic, ale caror
debilitati fizice sau mintale trezesc ideea unor acte
infractionale impotriva lor. Desi aceasta situatie
usureaza sau chiar precipitd comiterea infractiunii,
victima nu are nici o parte din responsabilitate.
Slabiciunea victimelor este exprimatd, de regula,
in gradul redus de discernamant i incapacitate de
aparare, datorate varstelor extreme (copii sau ba-
trani) ori unor boli (oligofrenie, schizofrenie, para-
noia, psihoza maniaco-depresiva etc.).

Copilul este victima ideala. Prin fortele sale
reduse, prin teama lui constienta sau neconstienta
de adulti care il pot vatama, el devine anxios si
sentimentul sau de inferioritate il paralizeaza de
asa manierd, incat nici nu Incearca sa se apere, iar
dupa comiterea faptei nu se destdinuie. [5, p. 24]

e) Victima autovictimizata este acea persoand
care, prin suicid, automutilari, inversiuni sexuale,
droguri etc. Joacd dublu rol, ajungand sa devina
propriul sau agresor. Subliniem ca aceste categorii
au in vedere numai unele forme, mai importante,
de victimizare, specifice problematicii propuse. in
literatura de specialitate sunt mentionate si alte ti-
puri care, insa, nu se integreaza tematici (ex victi-
me politice) sau nu sunt caracteristice fenomenului
criminalitatii din tara noastra (ex victime slabe sub
aspect social).

Este, de asemenea, de mentionat, ca asa-zisa
,»Cifrd neagra” influenteaza, intr-o masura consi-
derabild, orice statistic in domeniul criminalitatii,
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incat nu se poate face nici o clasificare care sa
oglindeasca cu certitudine realitatea. Se cunoaste
ca o seama de victime ale unor agresiuni de ordin
sexual, ale escrocilor, ale homosexualilor, sau, asa
cum am mai aratat, copiii si femeile, precum si alte
categorii se feresc de publicitate, fiindcd demas-
carea victimizarii lor — chiar involuntar — le afec-
teazd serios reputatia ori le pericliteaza siguranta
personala.

In cazul infractiunii de omor, victima are un rol
important. De aceea studiul acesteia si rolul ei in
comiterea infractiunii nu trebuie neglijat.

Problema studierii sistematice a victimei, a
fost ridicata de B. Mendelsohn, care in lucrarea sa
,,The victimology”, propune constituirea unei noi
discipline stiintifice denumita victimologia.

Contributia victimei la savarsirea unei infrac-
tiuni de violenta chiar Tmpotriva ei, nu se rezuma
la provocare, ci ea consta din orice act care, direct
sau indirect, antreneaza un mod de manifestare
susceptibil de a fi periculos, cum ar fi chiar si ne-
glijenta sau indiferenta fatd de comiterea infracti-
unii. [8, p. 157]

In urma studiilor efectuate de diferiti autori de
specialitate criminologicd, asupra comportamen-
tului victimei unei infractiuni de agresivitate, deci
implicit si a unei infractiuni de omor, s-a ajuns la
concluzia ca aceasta are un rol destul de important
in determinarea persoanei infractorului sa comita
fapta. Foarte rar s-au constatat cazuri cand victima
este o persoana intamplatoare, de obicei aceasta
aflandu-se in anumite relatii cu infractorul.

Prin comportamentul sau victima poate crea
conditii favorizante pentru savarsirea infractiuni-
lor. Dintre aceste conditii frecvent intalnite, con-
sumul excesiv de alcool joacad un rol deosebit, atat
sub aspectul frecventei actelor antisociale comise
sub influenta lui, cat si al gradului lor de periculo-
zitate sociala [8, p. 158], favorizand deseori chiar
omorul. Acest lucru este explicabil prin faptul ca
sub influenta alcoolului se modifica personalitatea
si constiinta omului.

Acest fapt a fost sublimat chiar din antichitate,
de filosoful Seneca care afirma: ,,Betia nu creeaza
viciile, ea le face sa izbucneasca: impudicul isi da
in vileag boala, violentul nu-si stdpaneste nici lim-
ba, nici mana, creste trufia obraznicului, cruzimea
violentului, rautatea pazmasului, orice vicii se ex-
tind si se dezlantuie”.

Deci alcoolul nu influenteaza numai comporta-
mentul infractorului ci si al victimei care in majo-
ritatea cazurilor de acest gen are o atitudine provo-
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catoare, lipsindu-i comportamentul de evitare, de
aplanare fata de situatiile conflictuale.

O alta conditie favorizatoare se referea la sta-
rile conflictuale persistente ori aparute spontan cu
putin timp inainte de savarsirea actului infractio-
nal. Pe langa atitudinea provocatoare a victimelor,
practica organelor judiciare evidentiaza drept con-
ditii favorabile ale savarsirii infractiunilor si alte
comportamente neadecvate ale victimelor, care
de multe ori manifesta imprudentd sau usuringd in
conduita lor sau chiar prin ambele atitudini ori prin
vestimentatia lor tenteaza la comiterea infractiunii.
Un exemplu semnificativ in acest sens il constituie
acceptarea de catre victime a unor relatii ocazio-
nale cu persoane necunoscute ori dubioase sub as-
pect comportamental.

Si starea materiald a unor victime poate consti-
tui o conditie a savarsirii infractiunii de omor in
scop de jaf. Exista situatii cand acestea nepreva-
zand pericolul 1si fac o publicitate asupra starii lor
materiale.

Indiferent de sursa de informare a autorilor in-
fractiunii - de la victima, prin urmarire metodica
sau de la alte persoane - multe dintre asemenea
victime dau dovada de neglijenta ori lipsa de pru-
denta, adeseori motivate de mentalitatea daunatoa-
re conform careia fiecare in parte accepta ideea ca
alte persoane pot deveni victime, dar lor nu li se
poate intampla asemenea lucru.

Din tezele lui Mendelsohn reiese c¢a intr-o acti-
une criminald existd un ,,cuplu penal”- ,,criminal-
victima”- prin care se leagd activitatea infractoru-
lui de cea a victimei.

In aceasta ordine de ideii autorul Iurie Larii
considera ca, in multe cazuri victima este un ele-
ment activ al situatiei preinfractionale, influentand
astfel asupra dinamicii faptei criminale. Conform
unor date selective, in mai mult de 50% din cazu-
rile infractiunilor cu caracter violent a precedat si-
tuatia de clarificare a relatiilor interpersonale din-
tre doud sau mai multor parti si doar imprejurarea
concretd determina cine din ele devenea victima si
cine infractor. [7, p. 208]

Desi se stie cd in principiu oricine poate deve-
ni victima, totusi In urma studiilor asupra acesteia
s-a observat ca existd oameni predispusi In mod
special pentru a fi victime. Aceasta ,,receptivitate
victimald”, dupa cum o numea Mendelsohn poa-
te fi explicatd prin unele deceptii, esecuri repetate
pe care o anumita persoana le-a trait pe parcursul
vietii sale. Trecand prin astfel de situatii, aceasta
inclina spre ideea ca este o victima a destinului.
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Alexandru CICALA

TRASATURILE PERSONALITATII VICTIMELOR IN CAZUL INFRACTIUNILOR DE OMOR

Studierea victimei se datoreazd faptului ca
aceasta este o realitate vie, o personalitate la fel
de interesata ca si delincventul. Victima prezinta
o fizionomie specifica: biologica, psihologica si
sociala.

Din punctul de vedere al lui Mendelsohn in
ceea ce priveste raportul psihosocial, corelatia din-
tre delincvent are patru aspecte:

1. victima este cauza delictului;

2. victima este pretextul actiunii;

3. victima este rezultatul unui consens intre ea
si delicvent;

4. victima este rezultatul unei coincidente.

Concluzii

Din cele prezentate rezulta ca victima nu este
aleasd la voia Intamplarii, ci adesea pe baza unei
trasaturi de personalitate a aparentei fizice sau a
unor comportari care la infractori declanseaza tre-
cerea la actul criminal.

Prin trecerea la savarsirea actului infractional
intelegem de fapt, acel element care diferentiaza
infractorii de non infractori. Analiza trecerii la act
surprinde momentul impactului dintre personalita-
te si situatia concreta de viata.

Astfel, in toate cazurile Intre agresor §i victima
se desfasoara un joc subtil. Fiecare trezeste in ce-
lalalt tendinte latente care cer doar un catalizator
pentru a se declansa, [3, p.18] aceasta Tnsemnand
o complicitate constientd a victimei cu infracto-
rul, de unde apoi decurge o responsabilitate mai
mare sau mai micd a agresorului. Acest lucru nu
inseamna ca i se poate atribui victimei o egald sau

potentiala nocivitate ca si agresorului, deoarece ar
fi total incorect.

Rezulta ca pentru elucidarea cazurilor de omor,
nu ¢ suficientd numai cunoasterea infractorului, ci
si a victimei - a comportamentului acesteia, a situa-
tiei materiale, etc. — deoarece acest lucru contribu-
ie In mod substantial nu numai la aflarea scopului
infractorului, ci si la aflarea conditiilor favorizante
care au determinat personalitatea faptuitorului sa
savarseasca infractiunea.
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Articolul examineaza problema responsabilitatii statelor membre ale Uniunii Europene pentru incdlcarea
legislatiei europene. Este prezentatd caracteristica proceselor procedurale de aducere la raspundere juridica a
statelor membre ale Uniunii Europene. O conditie necesara pentru cresterea eficientei legislatiei Uniunii Europe-
ne este imbunatatirea mecanismului actiunii sale. Un rol important in rezolvarea acestei probleme revine institutiei
responsabilitatii internationale si, intr-o mai mare masurd, responsabilitatii statelor, care este caracterizata de un
numar mare de trasdturi, discutate in prezentul articol.
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THE ISSUE OF THE RESPONSIBILITY OF THE MEMBER STATES OF THE EUROPEAN UNION
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The article examines the issue of the liability of the Member States of the European Union for infringements
of European law. The procedural processes for bringing European Union Member States to justice are given. A
necessary condition for increasing the effectiveness of European Union legislation is to improve the mechanism of
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that are discussed in this article.
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L article examine la question de la responsabilité des états membres de [’Union Européenne pour violation du
droit européen. Les caractéristiques des processus procéduraux pour amener les Etats membres de ['Union Euro-
péenne a la responsabilité juridique sont présentées. Une condition nécessaire pour augmenter [efficacite de la
législation de I'Union Européenne est d’améliorer le mécanisme de son action. Un réle important dans la résolution
de ce probleme incombe a l'institution de la responsabilité internationale et, dans une plus grande mesure, a la res-
ponsabilité des états. Cette responsabilité est caractérisée par un grand nombre de caractéristiques qui sont discutées
dans cet article.
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PROBLEMA RESPONSABILITATII STATELOR MEMBRE ALE UNIUNII EUROPENE PENTRU INCALCAREA LEGISLATIEI COMUNITARE

Introducere

Pentru a intelege esenta institutiei respon-
sabilitatii de stat, este necesar sd se determine
care sunt trasaturile dreptului UE. In dreptul eu-
ropean, nu existd un document juridic normativ
unic care sa codifice institutia responsabilitatii.

Sistemul juridic al UE este multilingv, toate
entitatile UE (persoane juridice si persoane fizi-
ce, agentii guvernamentale, state etc.) au posibi-
litatea de a studia si intelege normele juridice in
propria lor limba.

UE are propriul sau sistem juridic supranational
unic, care se bazeaza pe principiile suprematiei
directe a legislatiei Uniunii Europene. Siste-
mul juridic supranational al UE combina carac-
teristicile sistemelor juridice internationale si
nationale. Statele membre ale Uniunii Europene
sunt supuse legislatiei UE.

Idei principale ale cercetarii

Pe baza principiului cooperarii de buna
credintd, membrii UE:

e Sunt responsabili pentru indeplinirea co-
recta a obligatiilor bazate pe apartenenta la UE;

e Trebuie s contribuie la Indeplinirea obiec-
tivelor UE intr-un mod accesibil si s se abtind de
la orice actiune sau omisiune care ar putea pune
in pericol realizarea obiectivelor UE;

e Sdrespecte 1n timp util si riguros actele ju-
ridice ale sindicatului.

Un interes deosebit este problema procedurii
de examinare a Incalcarilor legislatiei UE. Princi-
palul act normativ care reglementeaza procedura
de aducere a responsabilitatii statelor membre ale
UE (sectiunea - Curtea 5, Art. 258 si Art. 260) in
fata UE este Tratatul privind functionarea Uniunii
Europene, astfel cum a fost modificat de Tratatul
de la Lisabona, de modificare a Tratatului pri-
vind Uniunea Europeand si a Tratatului privind
infiintarea Comunitatii Europene (Lisabona, 13
decembrie 2007). [2]

Comisia Europeand este principalul organ exe-
cutiv al Uniunii Europene: numai ea poate urmari in
judecata statele pentru Incalcari ale legislatiei UE.

In cazul in care Comisia constati ci un stat
membru al UE a comis un act (act sau omisiune)
care Incalca legislatia UE, Comisia Europeana in-
cepe o procedura de investigatie, dupa care emite
avizul motivat, care stabileste un termen pentru
eliminarea incalcarilor. Statul impotriva caruia
se lanseaza ancheta are dreptul de a-si exprima
pozitia motivata.
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In caz de nesubordonare a statului si neres-
pectarea cerintelor Comisiei, aceasta din urma
are dreptul de a introduce o cerere la Curte pentru
neindeplinirea obligatiilor care decurg din adera-
rea la UE.

In ceea ce priveste procedura de atragere a sta-
telor membre UE, aceasta constd in doud etape:
1) procedura administrativa este o etapa obliga-
torie; 2) procedura judiciara este un pas optional,
deoarece cererea este trimisd Curtii in cazul in
care tara nu a respectat instructiunile Comisiei
Europene.

Procedura administrativa se desfasoara in eta-
pe. In primul rand, incepe o procedura informala
(confidentiald), care nu este prevazuta de Tratatul
UE.

Comisia primeste informatii despre incélca-
rea de catre stat a legislatiei UE de la alte entitati
ale UE (state, persoane juridice si persoane fizice
etc.) sau pe baza propriilor inspectii. Orice per-
soand interesata, chiar si strdind, poate depune la
Comisie o plangere impotriva infractorului.

Pe baza practicii, s-au facut urmatoarele con-
cluzii: Curtea UE recunoaste persoanelor fizice
posibilitatea de a-si exercita drepturile pe baza
legislatiei UE si de a solicita despagubiri pen-
tru prejudiciile rezultate din incalcarea ilegala a
statului a dreptului uniunii. Curtea a formulat,
de asemenea, principiul responsabilitatii statelor
pentru nerespectarea directivelor UE.

Asigurarea respectarii normelor legale pre-
vazute de legea Uniunii Europene si stabilirea
institutiei de responsabilitate pentru executarea
necorespunzatoare a acestora de catre un astfel
de subiect ca stat este o sarcina foarte importanta
pentru o Europa unita.

Astfel, Uniunea Europeanda este una din-
tre organizatiile regionale internationale care
functioneaza cu succes si care se dezvoltd di-
namic, avand specific semnificativ atat in plan
institutional, cat si de natura politica si juridica.

Combinatia de elemente si principii ale
legislatiei interetnice si supranationale si com-
plexitatea structurii interne a Uniunii Europene
determina originalitatea dreptului European. [4]

Intr-adevar, vorbind despre structura normati-
va a dreptului Uniunii Europene, este dificil sa
nu observam ca acest sistem juridic combina atat
surse juridice internationale, cat si surse care sunt
formate Tn mod autonom de institutiile Uniunii
Europene.
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Separe cd originalitatea specificatd a legislatiei
Uniunii Europene este Tn mare masura determi-
nata de 1nsasi originalitatea naturii lor juridice.

Inci de la infiintare, in cadrul Comunitatilor
Europene (si acum al Uniunii in ansamblu),
functioneaza organe de justitie supranationald,
care exercita puterea judiciard in numele lor si
dezvolta, de asemenea, noi norme juridice -
jurisprudenta UE. In conformitate cu principiul
statului de drept, instantele Uniunii sunt un sis-
tem separat de autoritati publice, independente n
activitatile lor de alte institutii ale UE, precum si
de statele membre.

In totalitatea lor, organele de justitie ale UE
actioneaza ca un sistem judiciar unic, care consta
din mai multe legaturi legate intre ele prin relatii
ierarhice: Curtea de Justitie a Uniunii Europene
- cel mai Tnalt nivel al sistemului judiciar; Tri-
bunalul; Tribunalele specializate (camerele judi-
ciare), care iau in considerare anumite categorii
de litigii (crearea lor a fost prevazuta de Tratatul
de la Nisa din 2001 si este in prezent consacrata
la articolul 257 din Tratatul privind functionarea
UE).

In prezent, Tribunalul (Camera de Justitie)
pentru functia publica a fost infiintat (din 2005)
si functioneaza. In plus, este planificata crearea
unei camere judiciare pentru litigii in domeniul
proprietatii industriale, precum si a altor camere
judiciare specializate. Scopul credrii de came-
re judiciare este de a elibera Curtea si Tribuna-
lul UE, care in ultimii ani au fost literalmente
,coplesite” de dosare.

Deciziile instantelor pot fi atacate la Tribunal,
iar deciziile Tribunalului la Curtea de Justitie a
Uniunii Europene. La randul sau, deciziile sale
sunt obligatorii neconditionat pentru toate sta-
tele, institutiile, persoanele fizice si persoanele
juridice ale UE. Nu pot face apel sau protest la
nicio alta autoritate. [5, 8]

Toate tipurile de cauze examinate de instantele
UE sunt de obicei impartite in cazuri de jurisdictie
directa si indirecta.

Principalele tipuri de creante considerate de
instantele UE aflate sub jurisdictie directa sunt:
1) cereri pentru actiuni 1n apel si decizii ale orga-
nelor si functionarilor UE (cereri de anulare (cu
privire la legalitate) - Art. 263 din Tratatul privind
functionarea UE; cereri de inactiune - articolele
265, 266 din Tratatul privind functionarea UE;
cereri de prejudiciu — articolele 268, 340 din Tra-
tatul privind functionarea UE; pretinde a contesta
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sanctiunile UE - articolul 261 din Tratatul privind
functionarea UE); 2) litigiile dintre statele mem-
bre (art. 259 din Tratatul privind functionarea
UE); 3) creante impotriva institutiilor UE si BCE,
care sunt depuse de persoane fizice si juridice
(examinate de Tribunal); 4) conflicte de munca
(conflicte intre functionarii publici ai UE si orga-
nismele competente ale UE - Art. 270 din Tratatul
UE) — acum este competenta Tribunalului (Came-
ra de Justitie) pentru functia publicd; 5) litigii ci-
vile (Curtea actioneaza ca un arbitraj comercial)
- Art. 272 Tratatul privind functionarea UE; 6)
revocarea din functie a functionarilor Uniunii; 7)
controlul preliminar al acordurilor internationale
neacordate ale Uniunii Europene. [2, 4, 8]

In ceea ce priveste jurisdictia indirectd, aici
un loc important il ocupd asa-numita procedura
prejudiciard. Esenta sa este urmdtoarea. Atunci
cand se analizeaza cererea principald depusa la
o instantd nationald, se pune adesea intrebarea
cu privire la interpretarea corectd si validitatea
normelor sau actelor de drept ale UE care trebu-
ie aplicate in acest caz. Autoritatile judiciare din
statele membre nu au dreptul sa stabileasca ele
insele valabilitatea acestor acte sau sa le ofere
propria lor interpretare. In toate cazurile in care
decizia privind cererea principala in fata instantei
nationale depinde de raspunsul la aceste intrebari,
devine necesara initierea unei proceduri prejudi-
ciabile. In acest caz, instanta nationala suspenda
procedurile in curs si se adreseaza Curtii (sau Tri-
bunalului) UE (articolul 267 din Tratatul privind
functionarea UE). [5]

In practica, procedura prejudiciara a jucat un
rol extrem de important in dezvoltarea integrarii
europene si a dreptului european. De fapt, proce-
dura prejudiciabild nu este doar una dintre multe-
le, ci si cea mai importantd zond de competenta a
Curtii UE (precum si a Tribunalului), in plus, atat
in termeni ,,calitativi”, cat si cantitativi - deciziile
prejudiciabile constituie majoritatea covarsitoare
a numadrului total de decizii ale Curtii. UE si Tri-
bunalul.

Datorita acestei proceduri, Curtea UE a con-
firmat caracterul independent si distinct al siste-
mului juridic al UE, a formulat principiile de baza
ale dreptului UE si calificarile acestuia, a clarificat
conditiile si limitele de aplicare a dreptului UE,
relatia sa cu dreptul national al statelor membre si
dreptul international. Destul de des, datorita prac-
ticii Curtii de Justitie a UE, au fost completate la-
cune semnificative in dreptul UE, iar principiile si
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dispozitiile formulate de aceasta au fost consacra-
te In actele constitutive ulterioare.

Totusi, exista o legdtura clara intre eficacitatea
dreptului international, normele sale si institutia
responsabilitatii, care consta in faptul ca institutia
responsabilitatii indeplineste o functie corectiva in
mecanismul reglementarii juridice internationale

Importanta responsabilitatii internationale a
fost subliniatd in repetate randuri de Adunarea
Generala a ONU, care a recomandat Comisi-
ei de drept international (ILC), ca prioritate, sa
continue sa lucreze la proiectele de articole pri-
vind responsabilitatea statuluil83. Abia in 2001,
ILC a adoptat proiectul de articole si l-a Tnaintat
Adunarii Generale a ONU, care, la randul sau, a
adoptat o rezolutie la 12 decembrie 2001, care,
ca anexd, contine un document care stabileste
,responsabilitatea statelor pentru actele ilegale
internationale”. [3]

Importanta responsabilitatii internationale a
fost subliniata in repetate randuri de Adunarea Ge-
nerald a ONU. La recomandarile sale, Comisia de
Drept International (ILC) a adoptat in 2001 Pro-
iectul ,,privind responsabilitatea statelor pentru
respectarea acordurilor internationale”, precum
si Adunarea Generala a ONU - un document care
stabileste ,,responsabilitatea statelor pentru fapte
ilicite internationale”. In acelasi timp, Federatia
Rusa a propus dezvoltarea unei conventii speci-
ale ca ,,bazd universala a dreptului international
public”. [4]

In literatura juridici, se fac propuneri si
cu privire la formarea unei ramuri speciale a
dreptului international - legea responsabilitatii
internationale, care ar determina consecintele ju-
ridice ale actelor internationale - ilegale si dau-
ne din activitati care nu sunt interzise de dreptul
international [2, 4], precum si functiile institutiei
de responsabilitate in mecanismul reglementarii
juridice internationale.

Fara existenta unei astfel de institutii, este
dificil sd ne imagindm o reglementare juridica
eficienta. Acest lucru este pe deplin realizat de
tarile Uniunii Europene, care au prevazut masuri
specifice si, asa cum a demonstrat practica, ma-
suri eficiente pentru a evita multe inconveniente
si costuri care insotesc procedurile de punere in
aplicare a legii internationale si pericolul dezacti-
varii tratatelor internationale atunci cand acestea
sunt ratificate in parlamentele nationale.

In acelasi timp, atat in dreptul international,
cat si in cel european, nu exista niciun act care
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sa codifice institutia responsabilitatii. Si numai in
ultimii ani, datoritd cercetarilor avocatilor euro-
peni. Curtea UE a depasit intelegerea ,,clasica” a
raspunderii, recunoscand legitimitatea existentei
atat a raspunderii necontractuale, cat si a dreptu-
lui la despéagubiri pentru daunele aduse persoa-
nelor.

Institutia de responsabilitate in dreptul euro-
pean ocupa un loc proeminent in asigurarea pu-
nerii in aplicare a normelor sale. Cu toate aces-
tea, trebuie remarcat faptul ca, la fel ca in dreptul
international, in dreptul european nu exista niciun
act care sa codifice aceasta institutie. Vidul juridic
in aceasta materie, creat de tacerea tratatelor fon-
datoare, a inceput sa fie umplut treptat ca urmare
a activitatilor organului judiciar al UE si datorita
cercetarilor avocatilor europeni. La un moment
dat, Curtea de Justitie a UE a depasit intelegerea
»clasica” a raspunderii, recunoscand nu doar le-
gitimitatea existentei raspunderii necontractuale,
ci si acordand dreptul de a solicita despagubiri
pentru daune persoanelor.

Conform principiului cooperarii de buna
credintd (articolul 10 DES), statele membre UE
sunt, in primul rand, responsabile de indeplinirea
obligatiilor care decurg din aderarea la UE. in al
doilea rand, sunt obligati sa faciliteze indeplini-
rea sarcinilor UE prin toate mijloacele disponibi-
le si, in al treilea rand, trebuie sa se abtind de la
orice lucru care ar putea pune in pericol punerea
in aplicare a obiectivelor UE stabilite in trata-
te. Loialitatea fatd de UE impune statelor mem-
bre obligatia de a pune in aplicare in timp util
si in mod corespunzator legislatia UE adresata
acestora. In caz contrar, ,,contravenientii” pot fi
supusi unor proceduri adecvate, care vizeaza in
general executarea legii europene. Doar state-
le membre sau institutiile UE pot fi considerate
responsabile pentru incalcarile legislatiei UE. In-
divizii pot purta doar responsabilitate indirecta,
adica impuse de autoritatile nationale (instantele
judecitoresti). In acelasi timp, persoanele fizice
au dreptul sa depuna o cerere impotriva statului,
care a incalcat drepturile care decurg din prevede-
rile dreptului european. Avand in vedere aceasta
particularitate, oamenii de stiinta observa ca prin-
cipala caracteristicd a responsabilitdtii Tn dreptul
european constd in apropierea de institutia ras-
punderii civile.

Pentru prima datd, intr-o forma clara si fara
echivoc, principiul responsabilitatii statului pen-
tru daunele cauzate persoanelor ca urmare a in-
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calcarii dreptului comunitar a fost recunoscut
de Curtea de Justitie a UE in cazul Francovich
in 1991. Decizia in acest caz, deja in primele
comentarii, a fost numita unul dintre cazurile
»senzationale”, situdndu-se la egalitate cu cazuri
atat de cunoscute precum ,,Van Gend en Loos” si
,,Costa v. ENEL “. Doctrina occidentala acorda o
atentie considerabila analizei sale.[§]

in general, semnificatia acestei decizii consta
in faptul cd Curtea de Justitie a UE a formulat
principiul responsabilitatii statelor membre pen-
tru nerespectarea directivelor. Trebuie remarcat
faptul ca au existat deja conditiile prealabile pen-
tru aparitia unui nou principiu al dreptului comu-
nitar. Acest lucru s-a reflectat in intelegerea trep-
tatd de cétre Curtea de Justitie a UE a necesitatii
unei structuri mai eficiente in problema raspunde-
rii care nu este prevazuta in tratatele fondatoare.

In prezent, conform principiului cooperarii
de buna credinta (articolul 10 din Tratatul UE),
statele membre UE sunt, in primul rand, respon-
sabile de indeplinirea obligatiilor care decurg
din apartenenta la uniune. In al doilea rand, sunt
obligati sd contribuie la indeplinirea sarcinilor
UE prin toate mijloacele disponibile. In al treilea
rand, acestia trebuie sa se abtina de la orice lucru
care ar putea pune in pericol realizarea obiective-
lor Uniunii Europene si, in consecinta, sa pund in
aplicare in timp util si corect actele sale juridice. In
acelasi timp, numai statele membre sau institutiile
UE sunt recunoscute ca fiind responsabile pen-
tru Incélcarea legislatiei UE. Persoanele poarta
raspundere indirectd, determinatd de autoritatile
nationale (instantele judecatoresti), si in acelasi
timp au dreptul de a depune o cerere impotri-
va statului care a incalcat legislatia europeana.
Pentru prima data, principiul responsabilitatii
statului pentru daunele cauzate persoanelor a fost
pus in aplicare de Curtea UE atunci cand a anali-
zat cazul ,,Francovich” in 1991. [4]

Decizia cu privire la aceasta, deja in prime-
le comentarii, a fost recunoscuta ca fiind una
»senzationala”, situdndu-se la egalitate cu cazuri
cunoscute precum ,,Van Gend en Loos” si ,,Costa
v. Enel”... [5] In aceasta consideratie, Curtea UE a
formulat principiul responsabilitatii statelor pen-
tru nerespectarea directivelor Uniunii. Concluzia
Curtii in hotararea din cauza ,,Francovich” a fost
urmitoarea. In ciuda faptului ci Tratatul UE nu
contine nicio mentiune a responsabilitatii statului
pentru consecintele faptelor ilegale (normele arti-
colului 215 se referd doar la responsabilitatea UE
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si a angajatilor sdi), sa considerat necesara inclu-
derea responsabilitatii necontractuale in confor-
mitate cu legislatia Uniunii Europene.

Ordinea juridica a UE se integreaza treptat cu
sistemele juridice ale statelor membre. Instantele
nationale sunt obligate sa aplice regulile sale. Su-
biectul sau este nu numai statele membre, ci si
cetatenii lor. Acesta serveste drept baza pentru
drepturile si obligatiile indivizilor.

Pentru a spori eficacitatea protectiei judicia-
re, Curtea UE recunoaste persoanelor fizice po-
sibilitatea de a-si exercita drepturile pe baza le-
gii uniunii si, in consecinta, solicita despagubiri
pentru pierderile pe care persoanele le-au suferit
ca urmare a incdlcdrii de catre stat a legislatiei
UE. Responsabilitatea statului implicd masuri de
protejare a drepturilor persoanelor oneste si de
asigurare a eficacitatii legislatiei UE. Persoanele
fizice au dreptul la despagubiri pentru prejudiciul
pe care l-au suferit atunci cand: 1) atunci cand
norma de drept european este destinata sa le in-
zestreze cu drepturi; 2) cand incalcarea este sufi-
cient de tipicd; 3) atunci cand exista o legatura di-
rectd Intre aceastd incalcare si prejudiciul cauzat
persoanelor. In acelasi timp, Curtea UE a sublini-
at ca, daca normele dreptului intern privind ras-
punderea sunt mai favorabile, atunci acestea sunt
aplicate si nu stabilite de Curtea de Justitie a UE.

Sustinem opinia cd structura judiciarda a
responsabilitatii statului pentru incdlcarea drep-
tului UE are un caracter civilistic pronuntat si,
intr-adevar, abordeaza institutia de drept civil de
raspundere pentru despagubiri pentru daune. Na-
tura civila a raspunderii este evidenta, intrucat
Curtea (precum si instanta nationald in virtutea
obligatiei de a aplica drepturile private ale UE)
poate atribui raspunderea pentru daune unei per-
soane private nu numai statului, ci si guvernului
provincial complet si chiar companiilor.

De exemplu, Curtea Suprema a Austriei (in
apel a trebuit sa solutioneze problema despagubi-
rii pentru daunele cauzate unei persoane private
in cazul in care legea provinciald (din regiunea
Tirolului) nu a respectat legislatia UE. Curtea Su-
prema a recunoscut ca despagubirea pentru dau-
nele cauzate unei persoane prin masurile luate in
incalcarea legislatiei UE nu este neaparat efec-
tuatd doar de centrul federal. Autoritatea repre-
zentativa care a comis incalcarea este, In general,
raspunzatoare in conformitate cu ,criteriile de
gestionare si consecintele legale”.

Un alt exemplu: Irlanda in conformitate cu
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a doua directiva 85/5 a Consiliului privind asi-
gurdrile de transport din 30.12.1983 “Cu privi-
re la apropierea legislatiilor statelor membre
referitoare la asigurarea impotriva raspunderii
civile in ceea ce priveste utilizarea autoturisme-
lor” [6], care a prevazut incheierea de acorduri cu
inculpatii - unele companii de asigurari de stat,
pentru a acoperi toate relatiile de despagubire
pentru daune cauzate de vehicule neidentificate,
in cazurile 1n care soferul contravenient nu poate
fi identificat.

Cu toate acestea, in opinia noastra,
invinovatirea companiei si a autoritatilor provin-
ciale pentru daune ar trebui sa fie mai degraba o
exceptie decat o regula. Practic, pentru daunele
cauzate de neaplicare, precum si pentru aplicarea
gresita a legislatiei UE, statele membre ar trebui
sa raspunda de catre Curte.

Obligatia de a compensa daunele este comuna
tuturor drepturilor UE. Dar trebuie admis ca ma-
joritatea acestor cazuri apar in legatura cu directi-
vele neimplementate sau insuficient implementa-
te, atunci cand prevederile lor nu contin cerintele
necesare actiunii lor directe, asa cum a fost cazul
in cazurile ,,Froncovich” si ,,Miret Wagner”, sau
cand contineau astfel de detalii, dar se ocupau
doar de ,relatii orizontale” (ca in cazurile ,,Fac-
cini Dori” si ,,El Corte Ingles vC Blazguez”). [7]

Obligatia de a compensa daunele este generala
in raport cu orice regula a dreptului comunitar,
dar trebuie sa se recunoasca faptul ca majorita-
tea acestor cazuri apar in legdtura cu directive
neimplementate sau insuficient implementate,
atunci cand dispozitiile lor nu contin detaliile ne-
cesare actiunii lor directe, asa cum a fost cazul in
cazurile ,, Francovich si,, Miret Wagner ”, sau
cand contin detaliile mentionate mai sus, dar vor-
besc despre o,, relatie orizontald “ca 1n cazurile,,
Faccini Dori ”si,, El Corte Ingles v. S. Blazguez
“ 7]

Singurul remediu pe care il are o persoana pri-
vata pentru a-si impune drepturile atunci cand o
directiva nu are efect direct sau se aplica relatiilor
dintre persoane private este de a obtine despagu-
biri pentru daunele cauzate de nerespectare.

Conditii prealabile pentru responsabilitatea
statelor membre pentru neafisarea directive-
lor. Necesitatea stabilirii conditiilor care sunt
suficiente pentru aparitia raspunderii statului
este de inteles, avand in vedere diferentele care
existd in regimurile de raspundere ale diferitelor
state membre. In special, majoritatea dintre ei
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nu are institutia responsabilitatii statului pentru
actiunile sau inactiunea legiuitorului. Daca aceste
conditii sunt lasate la dispozitia sistemelor juridi-
ce nationale, aceasta poate face din dreptul de a
repara o iluzie.

Nerespectarea reglementarilor legale ale
UE este costisitoare pentru statele membre ale
UE. De exemplu, potrivit Oficiului Federal Ger-
man de Monitorizare, in 2004 Germania a fost
obligata sa plateasca aproximativ 100 de milioa-
ne. euro pentru punerea in aplicare incompleta a
directivelor UE. Conform acelorasi date, 4 mii de
cetateni germani au primit 6 milioane de euro din
fonduri publice pentru punerea in aplicare tarzie a
Directivei UE privind vacantele organizate.

Astfel, normele de responsabilitate din drep-
tul european servesc ca unul dintre instrumen-
tele eficiente pentru punerea in aplicare de catre
statele membre a normelor dreptului UE, oferind
posibilitatea de a aplica sanctiuni si alte masuri
coercitive.

In jurisprudenta UE, existi cazuri in care
responsabilitatea pentru neimplementarea sau
implementarea tardiva a actelor juridice ale UE
este aplicatd de catre Curtea UE nu statului in
ansamblu, ci unei regiuni sau unei organizatii se-
parate. Aceasta marturiseste extinderea gamei de
mijloace de influentare a statelor pentru punerea
in aplicare a dreptului european. Persoanele fizice
au dreptul sa faca apel Tmpotriva actiunilor sau
omisiunilor statului lor care incalcad prescriptiile
actelor juridice ale UE, ceea ce inseamna posibi-
litatea influentei asupra punerii in aplicare a drep-
tului UE de catre persoane fizice.
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Cu toate ca contraventia contine un grad de pericol social mai redus decat infractiunea, iar sanctiunile aplicate
poartad un caracter mult mai bland decdt cele aplicate pentru infractiune, prioritar fiind aplicate amenzi, studierea
si aplicarea legislatiei privind executarea sanctiunilor contraventionale aplicate, reprezinta un domeniu de studiu
destul de important atdt din punct de vedere practic, cat si teoretic.

Cuvinte-cheie. contraventie, sanctiune, executor judecatoresc, amendd, legislatie, hotarare judecatoreasca.

PROCEDURAL ASPECTS REGARDING THE ENFORCEMENT OF CONTRAVENTION SANCTIONS,
APPLIED BY JUDICIAL DECISION

The offence contains a lower degree of social danger than the offence, but the penalties applied are much milder
than those applied for the offence, with fines being the priority. However, the study and application of legislation
on the enforcement of applied contravention sanctions is a fairly important field of study both from a practical and
theoretical point of view.

Keywords: misdemeanor, sanction, bailiff, fine, legislation, judicial decision.

ASPECTS PROCEDURAUX CONCERNANT L’EXE'CUTION DES SANCTIONS DE
CONTRAVENTION, APPLIQUEES PAR DECISION JUDICIAIRE

L’infraction contient un plus faible degré de danger social que ['infraction mais les sanctions appliquées sont
beaucoup plus legers que ceux appliqués pour l'infraction, les amendes étant la priorité. Cependant, [’étude et
l"application de la législation sur ’application des sanctions de contravention appliquées constituent un domaine
d’étude assez important tant du point de vue pratique que théorique.

Mots-clés: délit, sanction, huissier de justice, amende, législation, decision judiciaire.

MPOIECCYAJIbHBIE ACHEKTBI UCIIOJTHEHUS CAHKIIMM 3A TIPABOHAPYIIIEHMSI,
INPUMEHSAEMBIE I10 PEHIEHUIO CYJA

Hecmomps na mo, umo admunucmpamusHoe npagoHapyuienue umeem meHee OnacHulli COyuanrbHblil xapaxkmep,
ueM yeonosHvle NPecmynienus, a HaT0HCeHHble 3a HUX CaHKyuu bonee MacKue (00bIYHO NPUMEHAIOMCA wmpagdbl),
Hediceny me, KOmopbvle NPUMEHAIOMCA N0 OMHOWEHUIO K NPECMYNHUKAM, U3yyeHue u npumenerue 3aKoHooameiy-
cmea 0O UCNONHEHUU HANONHCEHHBIX peuleHuemM CY008 AaOMUHUCPAMUGHBIX CAHKYUL UMeem 3HayeHue KaK ¢ npakK-
MUYECKOU, MAaK U ¢ Meopemuieckoll MouKu 3PeHuUs.

Knroueewte cnosa: npasonapywenue, cankyus, cyOeoHblil UCHOTHUMENb, WMpAQ, 3aKOHOOamenrbcmaeo, cyoeo-
HOe peuleHule.

Introducere sociale, reflectata prin multiplele reforme prin care

trece si sitemul judiciar al Republicii Moldova.
Este cert faptul cd deciziile judiciare au

caracter executoriu dupd intrarea lor in vigoare,

Continuamodificare al Codului Contraventional
sub aspectu procedurii de constatare si executare
a sanctiunilor apare ca o necesitate a evolutiei
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cu exceptia cazurilor in care legislatia sau
hotararile judecatoresti prevad executarea lor
imediata. Executorii judecatoresti au dreptul de a
initia procedurile de executare pe baza unui titlu
executoriu. [1]

Continutul de baza al cercetarii

Legea contraventionala prin art. 478 sta-
tueaza ca trimiterea spre executare a hotararii
judecatoresti se pune in sarcina instantei care
a judecat cauza in primi instanti. In termen de
10 zile de la data ramanerii definitive a hotararii
judecatoresti, presedintele instantei trimite
dispozitia de executare a hotdrarii, precum si
o copie de pe hotararea definitiva, autoritatii
insdrcinatd cu punerea in executare a hotararii,
conform prevederilor legislatiei de executare.

In cazul in care cauza a fost judecati cu recurs,
la copia de pe hotarare se anexeaza copia de pe
decizia instantei de recurs. Autoritatile care pun
in executare hotararea judecatoreasca comunica,
in cel mult 5 zile, instantei care a trimis hotararea
respectiva despre punerea ei in executare.

Administratia locului de detinere va notifica
instanta care a trimis hotararea despre locul in care
contravenientul executd sanctiunea. Instanta de
judecata care a pronuntat hotararea este obligata
sd urmdreasca executarea ei.

Trimiterea spre executare a hotararilor privind
aplicarea sanctiunii administrative, cu exceptia
sanctiunii avertismentului, revine instantei de
judecata sau persoanei cu functie de raspundere,
care a adoptat hotararea.

Hotararile judecétoresti privind aplicarea
sanctiunii  arestului contraventional fatd de
persoanele care nu se afla sub arest se expediaza
organului afacerilor interne, in a carui raza
teritoriala se afla domiciliul contravenientului,
pentru escortarea lui la locul de detinere cel mai
apropiat. [2, art. 312 alin.1-2]

In cazul pronuntirii citorva hotarari privind
aplicarea sanctiunilor contraventionale referitor la
una §i aceeasi persoand, fiecare hotarare se executa
separat.

Executarea sanctiunii avertismentului se
asigura de catre institutia sau organul care a adoptat
hotararea.

Executarea sanctiunii amenzii, privarii de
dreptul special, muncii neremunerate in folosul
comunitatii si a sanctiunilor aplicate persoanelor
juridice se asigura de catre oficiul de executare.

Executarea sanctiunii inchisorii
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contraventionale se asigurd de citre penitenciare
[2, art. 318 alin.1].

Executarea  sanctiunii  avertismentului  §i
amendei contraventionale. Executarea sanctiunii
avertismentului $i amenzii contraventionale se
asigura de catre institutia sau organul care a adoptat
hotararea. Hotararea de aplicare a sanctiunii
avertismentului se remite contravenientului contra
semnatura de catre organul care a adoptat hotararea
cu privire la sanctionare.

Executarea sanctiunii amenczii. Art. 313 al
Codului de Executare stabileste cd executarea
sanctiunii amenzii aplicate persoanelor fizice sau
juridice se asigura de executorul judecatoresc, in
a carui competenta teritoriala, stabilita de camera
teritoriald a executorilor judecatoresti, se afla
domiciliul sau sediul contravenientului.

Amenda se achita de catre contravenient in
mod benevol 1n termen de 30 de zile de la data
aplicarii ei. Dupa achitarea de catre contravenient
a amenzii, institutia bancard sau agentul
constatator care a aplicat amenda este obligata/
obligat, in termen de 2 zile lucratoare, sa includa
informatia privind achitarea amenzii in Registrul
Debitorilor.

Instanta de judecatd sau, dupad caz, agentul
constatator care a aplicat amenda verificd in
Registrul Debitorilor dacd amenda a fost achitata
si, in cazul 1n care contravenientul nu a achitat-o,
trimite executorului judecdtoresc documentul
executoriu pentru 1incasarea silitd. Executarea
amenzii contraventionale se asigurd de catre
executorul judecatoresc, Tn a carui competentd
teritoriala, stabilita de camera teritoriala a
executorilor judecatoresti, se afla domiciliul
contravenientului.

Dupa primirea documentului executoriu,
executorul judecdtoresc verifica in Registrul
debitorilor [3] daca amenda a fost achitata. Daca
executorul judecatoresc constatd cad amenda a fost
achitatd, acesta intocmeste o Incheiere privind
refuzul de a primi documentul executoriu spre
executare, informand despre aceasta instanta
de judecatd sau, dupa caz, agentul constatator.
In cazul in care, la data intentarii, in Registrul
Debitorilor lipseste informatia privind achitarea
amenzii, executorul judecatoresc emite incheierea
de intentare a procedurii de executare §i executa
documentul executoriu. Incheierea de intentare
va fi comunicatd debitorului la adresa indicata
in documentul executoriu, dacd alta nu a fost
comunicata de acesta [4, p. 238].
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Art. 1 alin. (1), (2) Cod de executare,
stipuleaza ca procedura de executare are sarcina
de a contribui la realizarea drepturilor creditorilor
recunoscute printr-un  document executoriu
prezentat spre executare, n modul stabilit de lege.
In scopul indeplinirii sarcinii prevazute la alin. (1),
legislatia privind executarea stabileste competenta
executorului judecatoresc, modul si conditiile de
executare silitd a documentelor executorii.

lar, art. 2 Cod de executare reglementeaza ca
executorul judecatoresc asigura executarea silita a
documentelor executorii 1n strictd conformitate cu
prezentul cod si cu alte acte normative.

Conform art. 10 alin. (1) Cod de executare,
executarea silitd reprezintd un ansamblu de
masuri, prevazute de prezentul cod, prin care
creditorul realizeaza, prin intermediul executorului
judecatoresc, cu concursul organelor de stat
abilitate, drepturile sale, recunoscute printr-un
document executoriu, dacd debitorul nu-si
indeplineste benevol obligatiile [5].

Concomitent cu amenda, se vor incasa si
cheltuielile de executare. In cazul in care executarea
silitainuafostposibild, din cauzalipsei sauinsuficientei
de bunuri ori din cauza eschivirii cu rea-vointa a
contravenientului, dacad amenda a fost aplicatd de
instanta de judecata, executorul judecatoresc solicita
instantei care a examinat cauza sa adopte o incheiere
prin care instanta de judecatd poate inlocui suma
neachitatd a amenzii, dupa caz, cu:

a) amenda in marime dubla, care, insa, nu
poate depasi limita maxima a sanctiunii cu amenda
prevazuta de norma materiala contraventionala sau
de prezentul articol;

b) privarea de dreptul de a desfasura o anumita
activitate pe un termen de la 6 luni la un an;

¢) munca neremuneratd in folosul comunitatii,
calculandu-se o ord de muncd pentru o unitate
conventionala, durata muncii fiind de cel mult 60
de ore;

d) arest contraventional, calculandu-se o zi
de arest pentru 2 unitdti conventionale, durata
arestului fiind de cel mult 30 de zile. In acest caz,
se va tine cont de restrictiile prevazute la art.38
alin.(4) Cod Contraventional.

Amenda se inlocuieste de catre instanta de
judecatda in a carei raza teritoriald isi are sediul
autoritatea din care face parte agentul constatator
care a examinat cauza, la demersul acestuia sau
al procurorului care a examinat cauza. In cazul
in care sanctiunea este aplicata de catre instanta
de judecatd, inlocuirea se efectueaza de catre
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instanta care a judecat cauza in fond, la demersul
executorului judecatoresc.

La acest segment, prin prisma normelor
Codului contraventional, consacrate la art.
479 alin. (1) si 480 alin. (1), problemele legate
de executarea sanctiunii contraventionale se
solutioneaza, la demersul contravenientului, de
catre organul competent (persoana competentd)
sd asigure executarea sanctiunii contraventionale
sau, la demersul contravenientului ori al organului
competent (persoanei competente) sa asigure
executarea sanctiunii contraventionale, de catre
instanta de judecata.

Problemele legate de executarea sanctiunii
contraventionale adresate instantei de judecata
se solutioneazd 1n conformitate cu prevederile
capitolului VII al cartii a doua, de catre instanta
de judecata din raza de activitate a organului
competent (persoanei competente) sa asigure
executarea sanctiunii contraventionale.

Incheierea instantei de judecati privind
solutionarea problemelor legate de executarea
sanctiunii contraventionale poate fi atacatd cu
recurs de catre persoanele interesate in termen
de 15 zile si se judecd in procedurd de recurs in
conformitate cu prevederile capitolului VIII al
cartii a doua. [5]

Potrivit art. 183 alin. (4) Cod de executare,
raportat la prevederile art. 312 alin. (1), art. 313 alin.
(2) 51315 Cod de executare, executorul judecatoresc,
dupd primirea spre executare a hotaririi privind
aplicarea amenzii, In cazul in care executarea silita
nu a fost posibila din cauza lipsei sau insuficientei
de bunuri sau din cauza eschivarii cu rea-vointa de
la achitarea amenzii, solicita, instantei de judecata,
inlocuirea acesteia in conformitate cu prevederile
art. 34 alin. (4) Cod contraventional.

Existenta discrepantei (divergentei, conflictului)
intre prevederile art. 34 alin. (8) Cod contraventional
si cele ale art. 183 alin. (4) Cod de executare care
reglementeaza diferit subiectul care poate solicita
inlocuirea amenzii si procedura de executare silita
a sanctiunii sub forma de amenda, a creat a situatie
dificila la acest compartiment si respectiv, necesita
0 precizare.

Conform art. 6 alin. (7) din Legea privind
actele legislative nr. 780-XV din 27.12.2001,
in cazul in care intre doua acte legislative, cu
aceeasi forta juridica apare un conflict de norme ce
promoveaza solutii diferite asupra aceluiasi obiect
al reglementarii, se aplica prevederile actului
posterior.
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Dat fiind faptul ca Codul de executare a fost
aprobat prin Legea organica nr. 143 din 02.07.2010
si a intrat in vigoare la data de 05.11.2010, ulterior
intrarii in vigoare a Codului contraventional, la
data de 31.05.2009, se deduce cda urmeaza sa
fie aplicate prevederile art. 183 alin.(4) Cod de
executare raportat la art. 312 alin. (1), art. 313 alin.
(2) 51315 Cod de executare care stipuleaza ca, daca
timp de 30 de zile, de la data adoptarii deciziei
mentionate, contravenientul nu a achitat benevol
amenda stabilitd, agentul constatator, expediaza
hotarirea privind aplicarea amenzii, executorului
judecdtoresc in a carui competenta teritoriald se
afla domiciliul sau sediul contravenientului, pentru
incasarea silita a amenzii. [8]

Executarea sanctiunii privarii de dreptul de
a desfasura o anumita activitate, privarii de
dreptul de a detine anumite functii si privarii
de dreptul special

Sanctiunea privarii de dreptul de a desfasura
0 anumita activitate sau a privarii de dreptul de a
detine anumite functii se asigura de catre organul de
probatiune, in a carui raza teritoriala 1si desfasoara
activitatea sau isi are domiciliul contravenientul.

Executarea pedepsei privative de dreptul de a
ocupa anumite functii sau de a exercita o anumita
activitate, stabilitd ca pedeapsd complementara,
este asiguratd de catre institutia care asigurd
executarea pedepsei principale, iar, dupa
executarea ei — de catre organul de probatiune, in
a carui raza teritoriald isi desfisoara activitatea
sau isi are domiciliul contravenientul. In vederea
asigurarii executdrii sanctiunii, instanta de judecata
trimite hotdrarea privind privarea de dreptul de a
ocupa anumite functii sau de a exercita 0 anumita
activitate si dispozitia de executare organului de
probatiune, in a carui raza teritoriala si desfasoara
activitatea sau isi are domiciliul contravenientul.

Organul de probatiune [6] trimite hotdrarea
judecatoreasca organului abilitat cu dreptul de a
dispune eliberarea contravenientului din functie
sau de a-i interzice exercitarea unei anumite
activitati. Organul abilitat adoptd, in termen de 3
zile, actul de eliberare din functie sau de interzicere
de a exercita o anumitd activitate si il remite,
impreuna cu hotararea judecatoreasca, organului
de probatiune.

Organul de probatiune, in termen de 5 zile,
informeaza instanta de judecata despre executarea
hotarariiei. Indiferentde faptul daca contravenientul
ocupd o anumita functie sau exercitd o anumita
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activitate, organul de probatiune tine evidenta
contravenientilor, efectueaza controlul respectarii
de citre acestia a interdictiei, stabilite In hotararea
judecatoreasca, de a ocupa anumite functii
sau de a exercita o anumitd activitate, verifica
indeplinirea prescriptiilor hotararii judecdtoresti
de catre administratia organizatiei in care lucreaza
contravenientul, precum si de citre organele
imputernicite sd anuleze autorizatia privind
exercitarea unei anumite activitati.

Prescriptiile hotararii judecatoresti privind
privarea de dreptul de a ocupa anumite functii sau
de a exercita o anumita activitate sunt obligatorii
pentru administratia organizatiei in care lucreaza
contravenientul.

In acest sens, administratia organizatiei in
care lucreazd contravenientul este obligata,
in cel mult 3 zile de la primirea copiei de pe
hotararea judecatoreasca si a avizului organului
de probatiune, sa elibereze contravenientul din
functie sau sa 1i interzica sa exercite o anumita
activitate si sa expedieze organului de probatiune
instiintarea despre 1indeplinirea prescriptiilor
hotararii; sa prezinte, la solicitarea organului de
probatiune, documentele ce tin de executarca
pedepsei; in caz de concediere a contravenientului
pana la executarea definitiva a pedepsei, sa inscrie
in carnetul lui de munca interdictia stabilitd in
hotararea judecatoreasca, durata si caracterul
functiei ce nu poate fi ocupata si/sau ale activitatii
ce nu poate fi exercitata; sa comunice, in termen de
3 zile, organului de probatiune despre modificarea
sau Incetarea contractului individual de muncé cu
contravenientul.

Executarea sanctiunii privarii de dreptul de a
conduce vehicule si a privarii de dreptul de a detine
arma si de port arma se asigura de catre organul de
politie, in a carui raza teritoriald isi are domiciliul
contravenientul.

In acest sens, instanta de judecatd trimite
hotararea privind privarea de dreptul corespunzator
si dispozitia de executare organului de politie,
in a carui raza teritoriald isi are domiciliul
contravenientul. Organul de politie, in termen
de 5 zile, informeaza instanta de judecatd despre
executarea hotararii [4, p. 239-240].

Executarea sanctiunii muncii neremunerate in
folosul comunitatii

Sanctiunea muncii neremunerate in folosul
comunitatii se asigurd de catre organul de
probatiune, in a cdrui raza teritoriala se afla
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domiciliul contravenientului, in conformitate cu
prevederile Regulamentului cu privire la modul de
executare a pedepsei penale sub forma de munca
neremuneratd In folosul comunitatii, aprobat de
Guvern si ale altor acte legislative si normative.
In cazul condamnarii militarilor in termen si a
militarilor cu termen redus, executarea pedepsei
muncii neremunerate in folosul comunitatii se
asigura de catre comandantul unitatii militare.

Instanta de judecata trimite hotararea privind
munca neremuneratd in folosul comunitatii si
dispozitia de executare organului de probatiune,
in a carui raza teritoriald isi are domiciliul
contravenientul, care, in cel mult 15 zile, asigura
executarea pedepsei, iar, in privinfa militarilor
in termen si militarilor cu termen redus -
comandantului unitatii care, in cel mult 15 zile,
asigura executarea pedepsei.

Persoana sanctionatd la muncd neremunerata
in folosul comunitatii semneazd in instanta de
judecatd un angajament prin care se obligd sa
se prezinte, in termen de 5 zile din momentul
raminerii definitive a hotararii instantei de judecata,
la organul de probatiune, in a carui raza teritoriala
isi are domiciliul sau, dupa caz, la comandantul
unitatii militare. Pedeapsa se executd de catre
contravenient la obiectele cu destinatie sociala, iar
de catre militarul in termen si militarul cu termen
redus - 1n unitatea militard Tn modul stabilit de
catre comandantul acestei unitati.

Munca neremunerata in folosul comunitatii se
executd de la 2 la 4 ore pe zi, in afara timpului
activitatii de bazd sau de studii. In cazul
contravenientului care nu este antrenat 1n activitati
de baza sau de studii, la solicitarea sau cu acordul
acestuia, pedeapsa poate fi executata pina la 8 ore
pe zi.

Munca neremunerata in folosul comunitatii se
executd de catre militarul in termen si militarul cu
termen redus de la 2 la 4 ore pe zi, in timpul liber
de sedinte, stabilite In conformitate cu cerintele
regulamentelor militare, iar ca exceptie, si in zilele
de duminica si de sarbatoare nelucratoare.

Munca neremuneratd in folosul comunitatii
poate fi executatd, ca exceptie, si in zilele de
duminica si 1n zilele de sarbatoare nelucratoare.
Munca neremuneratd in folosul comunitatii nu
poate fi executata in timpul noptii sau in conditii
vatamatoare, 1n locuri periculoase ori care
prezintd risc pentru sdnatatea sau integritatea
contravenientului sau pentru dezvoltarea minorilor
condamnati.
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Munca persoanei care executd muncd
neremunerata in folosul comunitatii se organizeaza
in conformitate cu prevederile legislatiei privind
protectia muncii.

in cazul in care,
muncii neremunerate

in timpul executarii
in folosul comunitatii,
contravenientului i-a fost cauzat prejudiciu,
recuperarea prejudiciului  se efectueaza 1n
conformitate cu legislatia muncii.

Acordarea concediului anual la locul de
munca de bazad al contravenientului nu suspenda
executarea pedepsei muncii neremunerate in
folosul comunititii. in cazul in care, in timpul
executarii pedepsei, contravenientul a fost incadrat
in grad de dizabilitate severa sau accentuatd fara
termen, precum si in cazul graviditatii sanctionatei,
organul de probatiune adreseaza instantei de
judecata competente un demers privind liberarea
de executarea ulterioarda a pedepsei muncii
neremunerate in folosul comunitatii.

Obiectele cu destinatie sociala, la care
contravenientul executd sanctiunea muncii
neremunerate in folosul comunitatii, sunt

determinate de autoritatile administratiei publice
locale. Organul de probatiune, de comun acord cu
autoritatile administratiei publice locale, determina
locul si volumul de munca pentru contravenient,
cu ajutorul organizatiilor si asociatiilor identifica
obiectele la care poate fi folositdi munca
neremunerata in folosul comunitatii. [2]

In caz de eschivare a contravenientului de
la executarea sanctiunii, organul de probatiune
inainteaza instantei de judecatd un demers
privind inlocuirea muncii neremunerate in folosul
comunitatii cu o alta sanctiune, in conformitate cu
prevederile legislatiei contraventionale.

Executarea sanctiunilor contraventionale
aplicate persoanelor juridice

In raport cu persoanele juridice, sanctiunile
contraventionale se aplica dupa cum urmeaza:

Dupa expirarea termenului de executare
benevold (de 30 de zile de la data ramanerii
definitive a hotararii judecatoresti), instanta
de judecatd trimite titlul executoriu pentru
executare silitd executorului judecatoresc, [7] in
a cdrui competenta teritoriala, stabilita de camera
teritoriald a executorilor judecdtoresti, isi are
sediul contravenientul.

Executorul judecatoresc, in termen de 10 zile,
verificd mijloacele banesti aflate pe conturile
bancare ale persoanei juridice si prezinta ordinul
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incaso institutiei financiare pentru virarea sumei
amenzii la contul indicat in titlul executoriu.
Daca, in decurs de 30 de zile de la data primirii
titlului executoriu de catre institutia financiara,
ordinul incaso nu se executd, din motivul lipsei
sau insuficientei mijloacelor banesti, executorul
judecdtoresc va dispune urmarirea bunurilor
persoanei juridice, in conformitate cu prevederile
carii 1ntdi din prezentul cod. Executorul
judecatoresc informeaza, in termen de 5 zile,
instanta de judecatd despre executarea hotararii.
Privarea de dreptul de a exercita o anumita
activitate se asigura de catre organul de
probatiune, in a carui raza teritoriald isi are sediul
contravenientul. Hotararea instantei de judecata
privind privarea de dreptul de a exercita o anumita
activitate se trimite organului de probatiune.
Organul de probatiune trimite hotérarea
judecatoreasca organului abilitat cu dreptul de a
interzice contravenientului o anumitd activitate,
pentru a sista activitatea interzisa, pentru a retrage
autorizatia sau licenta si/sau pentru a modifica
statutul persoanei juridice sanctionate. In termen
de 10 zile, organul care a eliberat autorizatia sau
licenta pentru exercitarea genului de activitate
interzis retrage autorizatia sau licenta respectiva.
In cazul interzicerii exercitarii unei activitati
pentru care nu a fost eliberata autorizatie sau licenta,
organul inregistrarii de stat asigurd excluderea din
statutul persoanei juridice respective a genului de
activitate interzis. Informatia despre retragerea
autorizatiei sau a licentei ori despre modificarea
statutului persoanei juridice sanctionate se
publicd in Monitorul Oficial al Republicii
Moldova de catre organul care le-a efectuat si se
remite Ministerului Afacerilor Interne, Centrului
National Anticoruptie, organului fiscal, precum si
organului de probatiune, caruia, suplimentar, i se
remite si hotararea instantei de judecatd. Organul
de probatiune informeaza, in termen de 5 zile,
instanta de judecatd despre executarea hotararii.
[4, p. 243-244]

Concluzii

Multitudinea de acte normative care regle-
menteaza contraventia ca institutie, 1n etapa
de constatatre, examinare si executare, deseori
creeaza lacune in cadrul procesului de executare
nemijlocitd al acestora. Chiar dacad la moment,
Codul Contraventional, este caracterizat ca fiind
unul supradimensionat cu numeroase reglementari,
totusi in unele cazuri de aplicare practica nu
pastreaza o unitate de cadru, rolul contraventiei ca
sanctiune contraventionala fiind diminuat in raport
cu importanta sa.

Necesitatea unei reglementari explicite al
pocesuluideexecutareasanctiunii contraventionale
devine tot mai evidentd si nu trebuie sa lase
legislatorul indiferent fatd de aspectul respectiv.
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Articolul cuprinde analiza garantiilor ale dreptului la cetdtenie in sistemele de drept analizate comparativ:
dreptul continental si cel anglo-saxon. Autorii considerd oportun sa fie efectuatd mai intdi o caracterizare suc-
cinta a sistemelor de drept mentionate, reliefand trasaturile principale care le apropie sau le deosebesc. Statele
din ambele sisteme de drept analizate prevad in legislatia sa posibilitatea naturalizarii pentru persoanele care
domiciliaza legal pe teritoriile sale.

Dreptul la cetdtenie in statele de drept continental se legifereaza prin legislatia interna si numeroase conventii
internationale. In tarile de drept continental se aplicd doud modalitifi de bazd de dobdndire a cetdteniei: in vir-
tutea originii sau in virtutea naturalizarii. Cetdtenia in virtutea originii se dobandeste prin nastere, indiferent de
vointa individului. In acest caz se aplica doud principii — ius sanguinis si ius soli, in unele tari ale sistemului de
drept continental acestea se aplica in forma purd, iar in altele in forma combinata. Dobandirea cetdteniei prin
naturalizare se realizeaza conform conditiilor legale care difera de la un stat la altul.

Cuvinte-cheie: dreptul la cetatenie, dobdndirea cetateniei, dobdndirea cetdateniei pe principiile ius sanguinis
st tus soli, modalitati de dobdndire a cetateniei, sisteme de drept.

REGULATORY GUARANTEES OF THE RIGHT TO CITIZENSHIP IN STATES OF
CONTINENTAL LAW

The article includes the analysis of the guarantees of the right to citizenship in the systems of law analyzed
comparatively: continental and Anglo-Saxon law. The authors consider it opportune to first make a brief characte-
rization of the mentioned legal systems, highlighting the main features that bring them closer or distinguish them.
The states of both legal systems analyzed provide in its legislation the possibility of naturalization for persons
legally residing in its territories.

The right to citizenship in continental states is governed by domestic law and numerous international conventi-
ons. In continental law, two basic ways of acquiring citizenship apply: by virtue of origin or by virtue of naturali-
zation. Citizenship by virtue of origin is acquired by birth, regardless of the will of the individual. In this case two
principles apply - ius sanguinis and ius soli, in some countries of the continental legal system they are applied in
pure form, and in others in combined form. Acquisition of citizenship by naturalization is done according to legal
conditions that differ from one state to another.

Keywords: right to citizenship, acquisition of citizenship, acquisition of citizenship on the principles ius sangu-
inis and ius soli, ways of acquiring citizenship, legal systems.

GARANTIES REGLEMENTAIRES DU DROIT A LA CITOYENNETE DANS LES ETATS DE DROIT
CONTINENTAL

L’article comprend [’analyse des garanties du droit a la citoyenneté dans les systemes juridiques analysés
comparativement: droit continental et anglo-saxon. Les auteurs jugent opportun de faire d’abord une breve carac-
térisation des systemes juridiques mentionnés, en soulignant les principales caractéristiques qui les rapprochent
ou les distinguent. Les états des deux systemes juridiques analysés prévoient dans leur législation la possibilité de
naturalisation pour les personnes résidant légalement sur ses territoires.

Le droit a la citoyenneté dans les Etats continentaux est régi par le droit interne et de nombreuses conventions
internationales. En droit continental, deux méthodes fondamentales d’acquisition de la citoyenneté s appliquent:
en vertu de l’origine ou en vertu de la naturalisation. La citoyenneté en vertu de [’origine s’ acquiert par la nais-
sance, indépendamment de la volonté de I'individu. Dans ce cas, deux principes s appliquent - ius sanguinis et ius
soli, dans certains pays du systeme juridique continental, ils sont appliqués sous forme pure et dans d’autres sous
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forme combinée. L’acquisition de la citoyenneté par naturalisation se fait selon des conditions légales qui different
d’un état a I’autre

Mots-clés: droit a la citoyenneté, acquisition de la citoyenneté, acquisition de la citoyenneté sur les principes
du ius sanguinis et ius soli, modes d’acquisition de la citoyenneté, systemes juridiques.

HOPMATHUBHBIE T'APAHTHHN ITPABA HA TPA’KIAHCTBO B TOCYJAPCTBAX
KOHTUHEHTAJIBHOI'O ITPABA

Jannas cmamosi 8KAOUACM AHAU3Z 2APAHMUL NPABA HA SPAICOAHCMEO 8 CPABHUMENbHO AHATUSUPYEMbBIX CU-
cmemax npaga. KOHMUHEHMATbHbIM U AH2IOCAKCOHCKOM. A8MOopul cuumarom yeiecoodpasHblM CHAYAIa O0amy
KPAmKyo Xapakmepucmuxy YIOMAHYMbIM NPABOGbIM CUCTEMAM, 8blOeIU8 OCHOBHbIE Yepibl, KOmopble ux conu-
arcarom unu paznuyarom. Iocyoapemea obeux npoanaiu3upo8aHHbIX NPAgoBLIX cucmem npedycCmMampusarom 6 ceo-
eM 3aKOHOO0AMENbCMEE BOIMONCHOCTIb HAMYPATUIAYUU OIS TUY, 3AKOHHO NPOACUBATOUUX HA UX MEPPUMOPUL.

Ilpaso na epaxcoancmeo 6 KOHMUHEHMATbHBIX 20CYOAPCmEax pe2yiupyemcs 6HYMpPeHHUM 3aKOHOOAMelb-
CMBOM U MHOSOYUCTEHHBIMU MENCOYHAPOOHBIMU KOHBEHYUAMU. B xonmunenmanoHom npase npumeHsomcs 08d
OCHOBHBIX CNOCODA NONYYEHUSL SPANCOAHCINBA: HA OCHOBAHUU NPOUCXOHCOCHUS UTU HA OCHOBAHUU HAMYDATUZAYULL.
I'pascoancmeo no npoucxoxcoeHuto npUodpemaemcs no PoHCOEHU, He3asUcUMo om 8ol yeiosekd. B oannom
cyuae NPUMEHAIOMCA 08d NPUHYURNA - TUS Sanguinis u ius soli, 8 HeKOMOPLIX CMPAHAX KOHMUHEHMATLHOLL NPABO-
80U CUCEMbl OHU NPUMEHSIIOMCSL 8 YUCTOM 8U0€, d 8 Opy2uX - 8 Kombunuposanrnom. Ilpuobpemenue epasicoancmea
nymem HaAMypaiu3ayu OCyuwecmsisiemcs 6 COOmeemcmeull ¢ nPago8biMu YCl08UAMU, KOMOPble OMAUYAIOMC OM

00H020 20Cy0apcmed K Opy2omy.

Knrouegwie cnosa: npaso na epajicoancmeo, npuobpemenue paxcoancmea, npuobpemenue eparicoaHcmed no
npuHYyunam ius sanguinis u ius soli, cnocobvl npuodpemenus epaxrcoancmed, NPagoesle CUCmeMbl.

Introducere

Cetdtenia reprezinta un drept fundamental, o
situatie juridica, o calitate, un statut juridic. Prin
urmare, drepturile fundamentale sunt consacrate
in constitutii si sunt determinate pentru statutul
juridic al cetdteanului, acestea fiind esentiale
pentru cetdteni, pentru viata, libertate si dezvol-
tarea personalitatii lor. Aceste drepturi au un ca-
racter esential doar in raport cu o societate. Da-
toritd importantei dreptului la cetatenie, aceasta
este Inscrisd In Constitutii, ce le ofera caracterul
unui drept fundamental, cu stabilirea garantiilor
pentru exercitarea acestuia. Dreptul fundamen-
tal — dreptul la cetatenie, este un drept subiectiv
al cetdtenilor unui stat, un drept esential pentru
viata, libertate si demnitatea acestora, indispensa-
bil pentru dezvoltarea personalitatii umane, drept
stabilit prin Constitutie si garantat de Constitutie.
Este un drept fundamental investit prin garantii
juridice speciale care se ridica prin forta sa ju-
ridicd, fiind plasat primordial deasupra unor alte
drepturi subiective.

Prin analiza se statueaza, ca evolutia drep-
tului la cetatenie, de la origine si pana in prezent,
s-a dezvoltat Incadrandu-se perfect in reglemen-
tarile internationale privind cetdtenia. Acest fapt,
contureaza deseori necesitatea de racordare a
legislatiei nationale la standardele internationale,
constatandu-se realitate ca de fapt cetdtenia rama-
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ne a fi o problema de viata in schimbare si solicita
mereu Tmbogatiri 1i adapari la noile provocari.

Idei si discutii

In general, doctrinarii considera ca divizarea
sistemelor de drept contine o notd subiectivis-
ta, totusi Tmpartirea clasicd divizeaza sistemele
de drept in patru categorii: sistemul anglo-saxon
(Common-Law), sistemul continental (romano-
germanic), sistemul comunist si sistemul religios.
Observam ca la baza acestei clasificari se afld nu
doar criteriile tehnice, dar si cele ideologice.

Sistemul de drept continental, poate fi consi-
derat ca unul cel mai raspandit in lume, incluzand
nu doar majoritatea tarilor europene, dar si tarile
Americii Latine si chiar unele tari din Orientul
Apropiat si Africa. Sistemul continental de drept
are la baza izvoarele dreptului roman la care s-au
addugat si cutumele germane, de aceea dreptul
continental se mai numeste dreptul romano-ger-
manic. Dat fiind acestui fapt, dreptul continental
are doua orientari: cea franceza si cea germana.
Tarile care fac parte din sistemul de drept conti-
nental de orientare franceza sunt: Franta, Italia,
Spania, Portugalia, Belgia, Romania etc.; pe cand
cele de orientare germana sunt: Germania, Aus-
tria, Scandinavia, Elvetia etc. Este important de
mentionat ca sistemul de drept continental de ori-
entare franceza are la baza Codul Francez civil
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din 1804, iar cel de orientare germana, respectiv,
Codul civil german din 1896.

Sistemul de drept romano-germanic sau con-
tinental a purces o lungd cale de dezvoltare,
mentiondm aici ca un moment de referintd si un
rol important in dezvoltarea acestui sistem elabo-
rarea si adoptarea Codului civil al lui Napoleon,
cel mai raspandit act normativ aflat in vigoare in
lumea moderna (1804). Forma finala a acestui cod
cuprindea 2281 de articole, Inlaturand vestigiile
oranduirii feudale si proclamand dreptul de propri-
etate ca pe un drept sacru si inviolabil, promovand
constant principiile de libertate, egalitate si frater-
nitate promovate de Revolutia Franceza.

Privind cel de-al doilea pilon al dreptului con-
tinental — sistemul juridic german, este impor-
tant de notat codificarea realizatd in Prusia in anul
1794, care cuprindea reglementari de drept privat,
constitutional, administrativ, penal si canonic, pre-
cum si Codul civil promulgat in 1869 si intrat in
vigoare la 1 ianuarie 1900. Codul civil german se
caracterizeaza printr-un limbaj tehnicist si structura
originala.

Trasaturile principale ale sistemului de drept
continental sunt: preponderenta legii scrise,
existenta codurilor civile si comerciale, sistema-
tizare si rigoare In conturarea ramurilor de drept,
adica divizarea in ramuri de drept precum si divi-
zarea dreptului in dreptul privat si dreptul public.
In toate tarile care fac parte din familia dreptului
continental exista constitutii scrise, normele carora
au o autoritate juridica superioara si care asigura
controlul judiciar al constitutionalitatii legilor or-
dinare.

Sistemul anglo-saxon sau Common-Law a
aparut Tn Anglia ca un sistem jurisprudential si
s-a extins in SUA, Australia, Noua Zeelanda,
Canada etc. Caracteristic pentru acest sistem de
drept este, ca acesta nu se regaseste intr-un sistem
de legi statuat de organul legiuitor, iar judecatorii
utilizeaza experienta trecutului, uzantele, prece-
dentele. Astfel, spre deosebire de dreptul conti-
nental, acest sistem de drept se bazeaza pe pre-
cedentul judiciar, un loc important atribuindu-se
instantelor judecatoresti. Din aceste consideren-
te, evidentiem faptul ca sistemul de drept anglo-
saxon este greu accesibil juristilor continentali,
atat pentru diversitatea izvoarelor judiciare, cat si
pentru tehnica sa.

Dreptul la cetatenie n statele sistemului de drept
continental se legifereaza prin legislatia interna si
prin numeroase conventii internationale. Este de
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notat cd In constitutiile multor tari din sistemul de
drept continental, conventiile internationale au o
putere juridicd mai mare decat legile nationale.
In statele sistemului de drept continental se aplica
doua modalitati de baza de dobandire a cetéteniei:
in virtutea originii (nasterii) si in virtutea naturaliza-
rii. Cetdtenia in virtutea originii se dobandeste prin
nastere, automat, indiferent de vointa individului.
La dobandirea cetdteniei in virtutea nasterii se apli-
ca cele doua principii — ius saguinis si ius soli, in
unele tari ale sistemului de drept continental aces-
tea se aplica n forma purd, iar in altele in forma
combinatd. Cat priveste dobandirea cetateniei prin
naturalizare, de la un stat la altul conditiile difera, de
aceea, In continuare vom analiza practica unor state
privind reglementarea institutiei cetiteniei, care fac
parte din sistemul de drept continental.

Regimul juridic al cetateniei in Germania.
Normele care reglementeaza institutia cetateniei
in Republica Federala Germania se regisesc in
Constitutia Germaniei si Legea Germaniei despre
cetatenie din 22 iulie 1913, ultima data aceasta fi-
ind modificata in 23 iulie 1999, cu intrarea in vi-
goare a modificarilor la 1 ianuarie 2000.

Dat fiind faptul, ca Germania este un stat fede-
ral, Constitutia prevede expres dreptul de a legi-
fera, Federatiei si Landurilor, astfel, in art. 70 al
Legii fundamentale competentele Federatiei si a
Landurilor se determind prin legislatia exclusiva
si legislatia concurenta [1], ceea ce inseamna ca
legiferarea exclusiva apartine numai Federatiei,
iar art. 73 enumera concret problemele ce se pot
legifera doar de Federatie, printre care, in pct. 1,
subpct. 2 se stipuleazd, céd ,,Federatia are compe-
tenta legislativa exclusiva cu privire la obtinerea
cetateniei in cadrul Federatiei”. [2] Din cele relata-
te remarcam ca dreptul la cettenie este reglemen-
tat de legislatia Federatiei, actele principale in care
se regasesc normele privind cetatenia regasindu-se
in Legea Fundamentala (Constitutia) si Legea Ger-
maniei despre cetétenie.

Constitutia Republicii  Federale Germa-
nia reglementeazd unele raporturi referitoare la
cetatenie, dar nu contine norme care ar stipula cine
poate sau nu poate fi cetatean al Federatiei, aceste
norme se regasesc in Legea cetateniei Germaniei,
legea fundamentald contine numai cateva norme
privind poporul german si extrddarea sau redo-
bandirea cetateniei pierdute fard voia persoanei.
Astfel, art. 16 din Constitutia Germaniei intitulat
,Cetatenie — extradare” prevede in aliniatul (1), ca
,Cetatenia germana nu poate fi retrasa. Cetatenia
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se poate pierde doar in baza legii, iar, impotriva
vointei persoanei afectate, doar dacd aceasta nu
devine apatrida ca urmare a acestui fapt”; iar in ali-
niatul (2) din legea fundamentala dispune ca ,,Nici
un cetatean german nu poate fi extradat intr-o tara
straina. Legea poate contine prevederi contrare in
privinta extradarii intr-un stat membru al Uniunii
Europene sau o instanta internationald, cu conditia
respectarii statului de drept”. [3]

Cat priveste normele referitoare la pierderea si
redobandirea cetateniei germane, acestea se rega-
sesc 1n art. 116 al Constitutiei, care consfinteste:
,»(1) Cu exceptia altor prevederi contrare ale legii,
este german, 1n sensul prezentei Legi fundamen-
tale, persoana care poseda cetitenie germana sau
care a fost primita pe teritoriul Reich-ului german
pana la 31 decembrie 1937, in calitate de refugiat
sau de expulzat, de origine etnicd germana, sau in
calitate de sot sau descendent al unei asemenea
persoane. (2) Fostilor cetateni germani, care intre
30 ianuarie 1933 si 8 mai 1945 au fost privati de
cetatenia lor din motive politice, rasiale sau reli-
gioase, si descendentilor acestora li se restabileste
cetatenia, la cerere. Se considerd ca acestia nu si-
au pierdut niciodata cetdtenia, daca si-au stabilit
domiciliul Tn Germania dupa 8 mai 1945 si daca
nu si-au exprimat o intentie contrara”. [4]

Legea Germaniei privind cetatenia din 22 iu-
lie 1913, cu modificarile si completarile operate la
23 iulie 1999, in vigoare din 1 ianuarie 2000, in
sectiunea 1: ,,Un german este orice persoand care
poseda cetatenia intr-un stat federal (Bundesstaat)
(sectiunile 3-32) sau cetdtenia directd a Reich-ului
(sectiunile 33-35)”. Totodata, sectiunea (articolul)
13 al legii spune: ,,Un fost german care nu s-a sta-
bilit pe teritoriul national poate fi naturalizat, la ce-
rerea sa, de catre statul federal al caruia a fost ante-
rior cetatean, dacd indeplineste cerintele sectiunii
8 subsectiunea 1 echivalent cu un fost german este
orice persoand care este descendentd sau a fost
adoptata de un fost german. Inainte de naturaliza-
re, de cancelarul Reich-ului (Ministrul Federal de
Interne - n.a.) sunt informati; naturalizarea nu are
loc in cazul 1n care cancelarul Reich-ului 1si expri-
ma rezervele”. [5]

Astfel, analizand legislatia Republicii Federale
Germania constatdm cd cetdtenia germana se ba-
zeaza 1n primul rand pe principiul de ius sangu-
inis, adica acela al legaturii de sange sau dreptul
stramosesc. Ceea ce Tnseamna, ca indiferent de lo-
cul nasterii, dacd unul dintre parinti este cetatean
german, copilul devine cetdtean german. Regula
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aceasta in Germania se respecta incad de pe timpu-
rile aparitiei statului prusac, iar Tncepand cu anul
1913 s-a generalizat pe tot teritoriul Germaniei
de astazi. Insa, dat fiind faptul, cd Germania s-a
dezvoltat si se dezvoltd admitand forta strdina de
muncd, statul german s-a impus sa accepte o poli-
ticd mai permisiva rezidentilor straini, care mun-
cesc si locuiesc pe teritoriul statului german, fapt
ce a condus la operarea unor modificari legislati-
ve in materia cetateniei. Astfel, la 1 ianuarie 2000
au intrat in vigoare modificarile operate in Legea
cetiteniei Germaniei, in conformitate cu care, si
cel care nu aveau sange german puteau deveni
cetateni germani, iar naturalizarea adultilor non-
germani a devenit mai facild. in conformitate cu
noile reglementari intrate in vigoare la 1 ianuarie
2000, copilul nascut pe teritoriul Germaniei, dintre
un parinte cetdtean strdin si un parinte german este
cetatean german; copilul care s-a ndscut pe teri-
toriul Germaniei din parinti cetdteni strdini va fi
recunoscut cetatean german, daca cel putin un pa-
rinte are permis de sedere permanenta si locuieste
permanent pe teritoriul Germaniei cel putin 8 ani.
Notédm deci ca, Incepand cu anul 2000 Germania
aplica partial si principiul ius soli.

In aceste cazuri, procedura este urmitoarea:
copiii care se nasc pe teritoriul Germaniei si care
intrunesc conditiile mentionate mai sus, devin
cetateni ai Germaniei, mentinand acest statut pana
la majorat, urmand ca acesta sa decida singur in
continuare dacd isi va pastra cetitenia germana.
Legiuitorul german porneste de la ideea ca ajuns
la majorat, acest copil poate detine si cetatenia de
origine a parintilor sdi, dacd provine dintr-un stat,
care acorda cetatenia cu aplicarea principiului ius
sanguinis (de exemplu, Romania). Dat fiind fap-
tul ca copilul a primit ambele cetatenii la nastere,
atunci cand nu era in stare sa aleaga, la majorat,
statul german 1l pune in situatia sa faca alegerea.
Din cele relatate, observam, ca cetatenia germa-
na a copilului nascut pe teritoriul Germaniei din
parinti straini, se pierde la majorat, iar cel care
va opta pentru mentinerea cetateniei germane, va
trebui s o obtina prin naturalizare, la cerere.

Situatia copiilor nascuti in Germania de o mama
strdind si un tatd german, dar necasatoriti este ca
acestia pot obtine statutul de cetdtean german la
23 de ani doar daca tatal 1l va recunoaste la nastere
sau mai tarziu.

Adoptia unui copil de un cetatean german care
are o varstd mai mica de 18 ani 1i conferd automat
calitatea de cetdtean german.
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Dobandirea cetateniei germane este posibild
si prin repatriere. Potrivit capitolului 7 al Legii
nationalitatii, ,,Repatriatii de origine germana si
membrii familiei lor inclusi notificarea de admite-
re va dobandi cetatenia germana atunci cand li se
elibereaza certificat de repatriere in conformitate
cu sectiunea 15, subsectiunea 1 sau 2 din Actul pri-
vind resedinta, activitatea economica si integrarea
strainilor in teritoriul federal™. [6]

Naturalizarea Inseamna acordarea statutului de
cetatean strainului care locuieste in statul respectiv.
In conformitate cu legislatia Germaniei, persoane-
le strdine au dreptul la dobandirea cetdteniei ger-
mane dupa opt ani de rezidentd permanenta in tara,
cu conditia ca acestea indeplinesc cerinte relevan-
te: cazier judiciar fara inscrisuri, cunoasterea lim-
bii germane, recunoasterea principiilor statului de
drept, contract de munca pe perioada nedetermina-
ta sau dovada unei surse de venit. In acest context,
subliniem faptul ca cetatenii UE nu sunt obligati
sd renunte la cetdtenia sa de origine in cazul cand
doresc sa dobandeasca si cetatenia germana, desi,
si Germania, precum alte tari, este orientata spre
evitarea multiplelor cetatenii.

In mod obisnuit, persoanele care aplica pentru
cetdtenia germana, trebuie sa renunte la cetdtenia
originara. Cu toate acestea, spre deosebire de
legislatia precedentd, existd exceptii care permit
pastrarea cetdteniei anterioare: cazul persoane-
lor varstnice si victimelor persecutiei politice;
aplicantul poate pastra cetdtenia anterioara, daca
renuntarea la acesta este imposibila din punct de
vedere legislativ sau din alte motive, cum ar fi
costul excesiv al procedurii de renuntare sau apli-
carea procedurilor degradante; cazul cetdtenilor
tarilor UE.

Cetatenii strdini care locuiesc in afara Ger-
maniei, la fel, pot obtine cetitenie germana, daca
prezinta dovada justificata a legaturilor speciale cu
Germania. [7]

Dupad modificarile mentionate, operate in
legislatia germana, pentru germanii, care au obtinut
cetatenia altei tari, a devenit mai usor sa-si pastreze
cetatenia germana. Astfel, conform art. 25 alin. (2)
al Legii cu privire la cetatenie, in procesul de luare
a deciziei de a pastra cetdtenia germana trebuie sa
fie luate in vedere atat interesele publice, cat si cele
private. Operand aceastd modificare, legiuitorul
german a mers pe ideea, ca cetatenii germani aflati
peste hotarele tarii si care au obtinut cetatenia altui
stat sa pastreze legaturile cu Germania, cu rudele
apropiate si cu proprietatea din tara, in acest con-
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text, notam, ca permisiunea de a-si pastra cetdtenia
germand trebuie obtinutd inainte de dobandirea
cetdteniei straine.

In concluzie notim, ca dreptul la cetitenie
este garantat de Constitutia Germaniei, consti-
tuie un drept fundamental, care nu poate fi re-
tras. Cetdtenia in Germania se obtine automat la
nastere in baza principiului ius sanguinis, partial
se aplica ius soli pentru copii ndscuti pe teritoriul
statului german din parinti strdini, dar rezidenti,
prin naturalizare si adoptie. Cetatenii statelor UE
care solicitd cetdtenia Germaniei prin naturali-
zare nu mai sunt obligati sa renunte la cetatenia
sa de origine, In atare mod Germania a acceptat
o politicd mai permisiva fatd de dubla sau tripla
cetatenie, desi Constitutia si legislatia Republicii
Federale a Germaniei nu prevad in mod expres
posibilitatea dublei sau multiplei cetatenii. Re-
formarea legislatiei cu privire la cetatenie operata
in anul 2000, desi mentine principiul traditional
de dobandire al cetateniei prin nastere bazan-
du-se pe principiul ius sanquinis, totusi creeaza
oportunitati de integrare a copiilor nascuti in Ger-
mania din parinti straini si identificarea acestora
cu tara de origine Germania.

Regimul juridic al cetiteniei In Romania. Prin
origine, evolutie si trasaturile sale dreptul roma-
nesc se inscrie categoric in dreptul romano-germa-
nic, iar dupa disparitia dreptului socialist, sistemul
de drept din Romania si-a reluat locul sau in fami-
lia de drept continental.

Normele juridice privind dreptul la cetdtenie
apartin dreptului constitutional roman, iar izvoare-
le juridice ale institutiei cetateniei sunt Constitutia
Romaniei (art. 3) si Legea cetdteniei romane, la
care se adaugd normele Legii nr. 32/2002 privind
ratificarea Conventiei europene privind cetdtenia
adoptatd la Strasbourg la 6 noiembrie 1997, care
conform articolului 11 din Constitutia Romaniei,
odata ce a fost ratificata, face parte din dreptul in-
tern al statului roman.

Cunoastem faptul, ca in aspect terminologic,
cetatenia initial era desemnatd prin termenul de
nationalitate, termen aplicat, inclusiv si In Ro-
mania, remarcam faptul cad si azi acest termen se
regdseste in Constitutia Frantei. Asa dar, urma-
rind in continuare evolutia dreptului la cetatenie
in aspect normative din Romania, observam uti-
lizarea in aspect terminologic si a termenului —
nationalitate, dupa cum urmeaza:

,in 1877 a fost adoptati legea pentru acorda-
rea cetateniei romane ofiterilor de origine romana
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care au efectuat serviciul in armate straine (M.O.
nr. 117 din 26 mai 1877);

In 1924 a fost adoptata legea privind dobandi-
rea si pierderea nationalitatii romane (M.O. nr. 41
din 24 februarie 1924);

In 1939 a fost adoptati legea privind dobandi-
rea si pierderea nationalitatii romane (M.O. nr. 16
din 19 ianuarie 1939);

Dupa 1948 legile s-au referit la cetitenia ro-
mana: Decretul nr. 125/1948, Decretul nr. 33/1952
Legea nr. 24/1971, Legea nr. 21/1991 s-au referit
numai la notiunea de cetitenie romana.” [9, pag.
396]

Dupa cum afirma cercetatorul roman loan Mu-
ruianu, ,,renuntarea la termenul de nationalitate se
explicd prin faptul cd prin acesta se desemneaza
apartenenta la o natiune si reprezintd o categorie
politica, pe cand termenul de cetatenie indica un
statut juridic al persoanei.” [10, pag. 213]

In dreptul roman a fost adoptat principiul ius
sanguinis, care se considera drept expresia lega-
turii dintre parinti si copii, a continuitatii neintre-
rupte pe pamantul straimosesc a generatiilor care
au luptat pentru implinirea idealurilor de libertate
sociald si nationala [11, pag. 123].

Asa dar, aplicand principiul ius sanguinis, Le-
gea cetateniei romane stabileste, cd este cetdtean
roman copilul care se naste din parinti cetateni ro-
mani, sau numai un parinte este cetitean roman,
indiferent de locul unde s-a nascut copilul, pe ce
teritoriu.

Institutia cetdteniei in Romania prezintd urma-
toarele caracteristici: toi cetatenii romani sunt egali
in drepturi si Indatoriri, cetdtenia este o chestiune
exclusiva a statului, numai statul decide cine sunt
cetatenii sai si stabileste drepturile si obligatiile
acestora. Casatoria nu produce efecte juridice asu-
pra cetateniei sotilor. Totodata, este de subliniat, ca
nici schimbarea cetateniei sotilor nu produce efec-
te asupra cetdateniei unui sau altuia dintre soti.

Drepturile inscrise in constitutie si legile tarii,
care apartin doar cetatenilor roméani sunt: dreptu-
rile politice (dreptul la vot si dreptul de a fi ales);
dreptul de a domicilia pe teritoriul Romaniei si a
se deplasa nestingherit (cetatenii strdini si apatrizii
pot circula in conditii particulare care sunt stabilite
prin legea strainilor sau prin reglementarea liberei
circulatii pe teritoriul Romaniei a cetatenilor sta-
telor membre ale UE); dreptul de a fi angajat in
functie de demnitar public (spre exemplu, pentru
ocuparea functiei de judecitor, persoana trebuie sa
aiba calitatea de cetatean roman; redactarile ulteri-
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oare ale legii fundamentale In materia vizata, sti-
puleaza, ca pentru unele functii publice numai este
necesard In exclusivitate cetatenia romana, ci se
admite si cetatenia dubla, tot aici, subliniem fap-
tul ca statul roman garanteaza egalitatea de sanse
intre femei si barbati pentru ocuparea functiilor
publice); dreptul de a nu fi extradat sau expulzat
din Romania.

Cat priveste expulzarea trebuie de mentionat,
ca statele, in general, nu acceptd extradarea sau
expulzarea cetitenilor sai. Insa, statele pot incheia
conventii reciproce, care si permita extradarea, de
exemplu SUA si Marea Britanie au acceptat extra-
darea reciproca a propriilor cetateni in scopul coope-
rarii penale internationale. La nivelul Uniunii Euro-
pene cooperarea in materie judiciard a atins un grad
mare de uniformizare, iar sistemele judecatoresti
din statele membre dispun de un instrument comun
de realizare a politicii penale comune europene —
mandatul european de arestare. Astfel, intre state-
le membre ale Uniunii Europene, cu exceptie de la
regula generala, este posibila extradarea cetatenilor
europeni. In aceasti ordine de idei, constatam, ci si
in Romania, dupa aderarea la UE, extradarea in sta-
tele membre a UE este posibila. Aceastd norma se
inscrie in Constitutia Romaniei, revizuitd in 2003,
art. 19 alin.(2) in conformitate cu care cetatenii
romani vor putea fi extradati in baza conventiilor
internationale la care Romania este parte, numai pe
baza de reciprocitate si in conditii care urmeazd a fi
precizate printr-o lege. [12, pag. 121]

Dobandirea cetateniei romane prin nastere este
o regula, facandu-se aplicarea principiului ius san-
guinis. lar teritoriul pe care domiciliaza parintii nu
influenteaza in nici un fel cetatenia copilului. Jus
solis se aplica doar 1n cazul copiilor nascuti pe te-
ritoriul. Alaturi de principiul ius sanguinis, Legea
cetateniei romane stabileste si alte moduri derivate
de dobandire a cetateniei: prin adoptie, redobandi-
re si acordarea la cerere (naturalizarea).

Analizand evolutia institutiei cetiteniei in
dreptul roménesc nu putem sa trecem cu vedere
fenomenul redobandirii cetateniei romane. Aceas-
ta modalitate de dobandire a cetdteniei romane se
referd la doua situatii:

1) o prima situatie se refera la persoanele care
au pierdut cetatenia roméana si cer redobandirea e,
in acest caz se inscriu si descendentii acestor per-
soane pana la gradul doi inclusiv;

2) in cea de-a doua situatie se inscriu persoanele
care au pierdut cetdtenia sau carora aceasta calitate
le-a fost retrasa din motive neimputabile lor.
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Persoanele care se incadreazd 1n aceastd
situatie, precum si descendentii lor pana la gradul
trei inclusiv, pot solicita redobandirea cetateniei
romane. Subliniem insa, ca persoanele despre care
s-a vorbit mai sus pot dobandi cetdtenia romana la
cerere si trebuie neaparat sa intruneasca conditiile
prevazute de legea cetateniei romane indicate la
art. 8, alin. (1), lit.: b), ¢), e). [13]

Pluralitatea de cetitenii. In general, tarile nu
agreeaza pluralitatea de cetatenii, deoarece aceasta
situatie creeaza multiple probleme. Insa, legislatia
romand legifereaza dubla cetatenie, desi indi-
rect, motivata istoriceste. In perioada 1944-1989
multi romani au fost nevoiti sd locuiasca in afara
granitelor tarii, ca rezultat au pierdut cetdtenia ro-
mana. latd de ce, statul roman a stabilit ca fostii
cetateni romani care pana la 22 decembrie 1989 au
pierdut cetdtenia din diferite motive, o pot redo-
bandi prin cerere, in baza unei declaratii autentifi-
cate, aceastd situatie fiind legiferata prin Decretul-
lege nr. 137/1990. Aceste dispozitii se regasesc in
art. 11 alin. (1) al legii romane privind cetatenia.

Persoanele care au dobandit cetatenia romana
prin nastere sau prin adoptie si care au pierdut-o din
motive neimputabile lor, sau aceasta cetatenie le-a
fost ridicatd fara voia lor, precum si descendentii
acestora pana la gradul 11, la cerere, pot redoban-
di sau li se poate acorda cetdtenia romana, cu po-
sibilitatea pastrarii cetateniei straine si stabilirea
domiciliului in tard sau cu mentinerea acestuia in
straindtate, daca indeplinesc conditiile prevazute
la art. 8 alin. (1) lit. b), ¢) si e). [14]

Prin urmare, este evidenta permisiunea posesiei
dublei cetatenii la aceste categorii de persoane, iar
faptul, ca in textul legii nu intdlnim o interzicere a
pluralitatii de cetatenii, ne permite s trasim con-
cluzia cé pluralitatea de cetatenii se permite, astfel
concluzionam, ca legislatiile Romaniei si Germa-
niei in acest sens se aseamana.

Insa, spre deosebire de legislatia Germaniei
privind cetdtenia, cea romana nu acorda statutul
de cetatean roman copiilor nascuti in Romania din
parinti straini, aplicand ius soli numai 1n cazul co-
piilor gasiti pe teritoriul statului roman, iar parintii
sunt necunoscuti. Ca si legislatia germana, cea
romana prevede modul de dobandire al cetateniei
prin repatriere sau acordarea cetateniei persoane-
lor care in conditii istorice au pierdut acest statut si
descendentilor acestora pana la gradul I1I. O trasa-
turd comuna a legislatiilor ambelor tari analizate in
materie de cetatenie, este ca acestea accepta plura-
litatea de cetatenii.
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Regimul juridic al cetateniei in Franta. Legea
privind nationalitatea franceza istoriceste s-a dez-
voltat avand la baza principiul ius soli, spre de-
osebire de Germania, care s-a bazat pe principiul
ius sanguinis. Principiile care guverneaza astdzi
intreaga materie a cetdteniei in Franta pot fi con-
siderate urmatoarele: egalitatea intre cetateni si
neadmiterea oricaror criterii discriminatorii, statul
este acelasi pentru toti cetdtenii sai.

Institutia cetdteniei este reglementatd prin ca-
pitolul doi din Codul civil al Frantei, acesta ultima
data fiind modificat la 2 martie 2017. [15]

Cetatenia franceza se dobandeste ca efect al
legaturii de sange (ius sanguinis). Este considerat
francez oricare cetatean care se naste intr-o fami-
lie unde cel putin unul dintre parinti este cetatean
francez sau pe cale sé devina francez.

In Franta se aplica si ius soli - orice copil care se
naste pe teritoriul Frantei obtine automat cetatenia
franceza. In cazul in care copilul provine din parinti
cu cetatenie straind, nationalitatea franceza revine
de drept la implinirea varstei de 18 ani.

Conditiile de aplicare a principiului ius soli in
Franta la acordarea cetateniei franceze pentru co-
piii nascuti pe teritoriul Frantei din parinti straini
sunt urmatoarele:

,»La nastere, daca parintii sunt apatrizi;

La 18 ani, daca copilul locuieste in Franta nu
mai putin de 5 ani, de la varsta de 11 ani;

Copiii cu varsta cuprinsd intre 13-16 ani pot
dobandi cetitenia franceza la cererea parintilor,
daca locuieste pe teritoriul statului de la varsta de
8 ani;

La nagtere, dacé s-a nascut in Franta pana la 1
1anuarie 1994;

La 18 ani, daca s-a nascut in Franta dupa 1 ia-
nuarie 1994”. [16]

Cetatenia franceza se poate obtine prin natura-
lizare, astfel, un strdin major, care are rezidenta in
Franta de cel putin 5 ani, poate cere sa fie natura-
lizat. Aceasta perioadd poate fi redusd la doi ani,
in cazul in care candidatul a absolvit o institutie
de Invatamant superior din Franta sau daca a adus
»servicii importante Frantei”. O conditie indispen-
sabild de obtinere a cetateniei prin naturalizare este
cunoasterea foarte buna a limbii si culturii franceze.
Pentru persoanele care au cazier nu se poate obtine
cetdtenia franceza. Copiii rezidentilor care doban-
desc cetatenia franceza devin si ei francezi cu drep-
turi depline daca au aceiasi resedinta cu parintii sai.

Casatoria nu este o modalitate de a obtine
cetatenia franceza, insa, poate influenta obtinerea
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acestui statut. Astfel, pentru a limita cazurile de
frauda, legislatia prevede o ancheta riguroasa asu-
pra cuplului. Se vor verifica nivelul de afectivitate
dintre cei doi soti, nivelul de cunoastere al limbii
franceze, gradul de asimilare in cadrul comunitatii,
aprecierea comportamentului si a loialitatii. Dosa-
rul poate fi depus incepand cu cel de-al doilea an
de mariaj. De obicei, cetatenia este acordata par-
tenerului dupa 4-5 ani de casatorie, daca au fost
indeplinite toate cerintele.

Asa dar, dreptul la cetitenie in Franta are la
baza doua principii: ius sanguinis si ius soli, ulti-
mul aplicandu-se cu conditia de a locui in Franta.

Franta permite dubla cetatenie incepand cu
anul 2009. Din punct de vedere istoric, cetatenia
dubld a fost recunoscuta oficial atat pentru barbati,
cat si pentru femei, la 9 ianuarie 1973, de atunci,
detinerea mai multor cetatenii nu afecteaza
nationalitatea franceza. De mentionat ca in perioa-
da cuprinsa intre 9 aprilie 1954 pana la 8 ianuarie
1973, numai barbatii francezi mai tineri de 50 de
ani aveau dreptul de a avea dubla cetatenie, in timp
ce o femeie 1si pierdea cetatenia franceza dupa do-
bandirea unei cetatenii strdine. Mai tarziu, Franta
a denuntat capitolul I al Conventiei Consiliului
Europei privind reducerea cazurilor de cetatenie
multipld si obligatiile militare in cazul cetateniei
multiple, din 6 mai 1963, care a intrat in vigoare la
5 martie 2009.

Din cele relatate, pornind de la exemplele ana-
lizate, putem conchide urmatoarele: in tarile siste-
mului de drept continental cetatenia se dobandeste
in virtutea originii, la nastere cu aplicarea celor
doua principii: ius sanguinis, ca reguld generala
si ius soli, reguli ce se iau in vedere la dobandirea
cetateniei prin naturalizare. In legislatiile tarilor
analizate cetdtenia in baza lui ius sanguinis se
acorda automat, pe cand acordarea cetateniei in
baza principiului ius soli prin naturalizare difera
de la o tard la alta, se are in vedere ca conditiile de
naturalizare difera. Totusi o norma comuna exista
in legislatia tdrilor analizate: copiii ndscuti pe te-
ritoriul acestor state din parinti necunoscuti sunt
considerati cetdteni ai statului respectiv.

in legislatia Romaniei si a Germaniei exis-
td norme care prevad redobandirea cetdteniei
cetatenilor care au pierdut-o din diverse motive
istorice, care nu au depins de aceste persoane,
iar devenind din nou cetateni ai acestor state ei
nu sunt obligati sd locuiascad in statele respecti-
ve. O normd comuna a dreptului la cetatenie in
statele analizate este ca copilul minor adoptat de
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cetatenii statelor respective dobandeste automat
cetdtenia tarii respective.

Legislatia tarilor sistemului de drept continen-
tal analizate recunosc multipla cetdtenie in limi-
tele legislatiei propriii si reiesind din principiile
Conventiei europene privind cetédtenia de la Stras-
bourg, 6 noiembrie 1997.

Concluzii

Conditiile si procedurile diverse Tn materia ce-
tateniei din tarile membre ale UE impun necesitati
de a armoniza conditiile de obtinere a cetiteniei
fie prin competenta UE de reglementare, fie prin
promovarea coordondrii orizontale, respectand in-
teresele statelor membre si normele democratice.

Statele europene in care este acceptat de regula
generala principiul ius sanguinis au proceduri mai
riguroase privind dobandirea cetateniei. Acestea
sunt mai rezervate in ceea ce priveste pluralitatea
de cetatenii. Redobandirea cetateniei are la baza
principiul ius sole in legislatiile statelor europene,
prin acest proces firesc statele incearca sa repare
greselile istorice, cazul conationalilor care In urma
diferitor evenimente istorice s-au trezit integrati in
alte formatiuni statale.

In rezultatul analizei legislatiei privind dreptul
la cetatenie a statelor sistemului de drept continen-
tal s-a observat o tendintd de liberalizare a regle-
mentarilor juridice in materia cetiteniei, ca urmare
obtinerea cetateniei fiind conditionatd de accesul
legal pe teritoriul statului, dreptul de a accede in
acest teritoriu, sederea legala, dreptul de a munci.

In linii generale concluzionim ci in legislatiile
nationale in materie de cetatenie se aplica princi-
piul cé fiecare persoana trebuie s aiba o cetatenie,
cd apatridia trebuie evitata, iar cazurile de multipla
cetatenie trebuie minimizate.
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This paper addresses the importance of legal factors with regards to the best management practice for sports
structures/organizations and their activities — seen as an integral part of environmental factors. We emphasize the
need to harmonize the national normative framework of sport with the already globalized one that is in continu-
ous dynamics, which reflects the efforts of today's society to have a “Clean Sport” that can only be generated by
“Clean Societies”.

These Societies, with respect for human beings and consequently for human rights, are part of the “State of
Law” system, an absolute prerequisite for decision-making and legal processes. It would not be possible to build
efficiency and effectiveness without respecting the legality — an assertion that also refers to sports management.

Our suggestion and main focus is that the sports manager profession/position, at least in Romania, should be
acquired through academic pathways and/or even the qualification provided by a postgraduate degree. Certainly,
skills and qualifications are required to gain expertise in Public and Private Law and, of course, in Sports Law.

Consequently, the main idea of this paper is to present the necessity to assimilate the legal culture and recognise
the importance of human/athletes’ rights in the knowledge of Sports Law experts, as an integral and mandatory
part for the training of sports managers.

Keywords: management, sports structures/organizations, sports activities, sports law, State legal system, legal
liability, social responsibility, human rights.

IMPORTANTA CUNOASTERII SI OPERAT[ONALIZARII IMPERATIVELOR EFICACITATE -
EFICIENTA - LEGALITATE IN MANAGEMENTUL SPORTULUI

Prezentul articol abordeaza importanta factorilor juridico-legislativi in managementul structurile/
organizatiile sportive si activitatile acestora - vazute ca o parte integrantd a factorilor de mediu. Subliniem
necesitatea armonizarii cadrului normativ national al sportului cu cel deja globalizat, care se afld intr-o dina-
micd continud, care reflecta eforturile societdtii actuale de a avea un ,,Sport curat” care poate fi generat doar
de ,,Societdti curate”.
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Aceste societdti, cu respect pentru oameni si pentru drepturile acestora, fac parte din sistemul statelor de drept.
Nu este posibil sa cream eficienta si eficacitate in managementul unei organizatii fara respectarea legalitatii - o
afirmatie care se refera si la managementul sportiv.

Sugestia si obiectivul nostru principal este ca profesia/functia de manager sportiv, cel putin in Romania, sd fie
dobandita in universitatile de profil de stiinta sportului - la nivel de licenta, masterat sau printr-o alta forma de
formare postuniversitara. Cu sigurantd, competentele profesionale obtinute vor viza si cunostintele de drept public
si privat care, la randul lor, vor putea fi valorizate si in domeniul managementului si dreptului sportului.

In consecintd, ideea principald a acestei lucrari este de a prezenta necesitatea asimildrii unei solide culturi
Juridice - parte integranta si obligatorie a unui curriculum care vizeaza formarea managerilor sportivi.

Cuvinte-cheie: management, structuri / organizatii sportive, activitati sportive, drept sportiv, sistem juridic de
stat, raspundere juridicd, responsabilitate sociald, drepturile omului.

L’IMPORTANCE DE CONNAITRE ET’D’OPER,ATIONNALISER LES IMPERATIFS
D’EFFICACITE - EFFICIENCE - LEGALITE DANS LA GESTION DU SPORT

Cet article traite de I'importance des facteurs juridiques et législatifs dans la gestion des structures/organisa-
tions sportives et de leurs activités - considérés comme faisant partie intégrante des facteurs environnementaux.
Nous soulignons la nécessité d’harmoniser le cadre normatif national du sport avec celui déja mondialisé, dans
une dynamique continue, qui refléte les efforts de la société actuelle pour avoir un *“ sport propre “qui ne peut étre
généré que par des "sociétes propres”. Ces sociétés, dans le respect des personnes et de leurs droits, font partie
du systeme des états de droit. 1l n’est pas possible de créer de [’efficacité dans la gestion d’une organisation sans
respect de la légalité - une déclaration qui fait également référence a la gestion sportive.

Notre principale suggestion et objectif est que la profession / fonction de manager sportif, au moins en Rou-
manie, soit acquise dans des universités avec un profil sportif - au niveau de licence, de master ou par une autre
forme de formation post-universitaire. Certes, les compétences professionnelles acquises cibleront également les
connaissances en droit public et privé qui, a leur tour, pourront étre valorisées dans le domaine du droit de la
gestion et du sport.

En conséquence, ['idée principale de ce travail est de présenter la nécessité d’assimiler une solide culture juri-
dique en tant que partie intégrante et obligatoire d’un programme visant a former des managers sportifs.

Mots-clés: gestion, structures / organisations sportives, activités sportives, droit du sport, responsabilité juri-
dique, responsabilité sociale, droits de ['homme.

3HAUMMOCTD 3HAHUSA U TIPAKTUYECKOI'O IPUMEHEHUS IOHATHI
IOPEKTUBHOCTMU - PE3YJIBTATUBHOCTHU - 3BAKOHHOCTHU B MEHE/IZKMEHTE CIIOPTA

B oannoii cmamve paccmampusaemcs 3HAUUMOCHb NPABOGHIX U 3AKOHOOAMENbHbIX (PAKMoOpos 6 ynpasie-
HUU CHOPMUBHBIMU CIMPYKIYPAMU / OPLAHU3AYUSAMU U UX OesMeIbHOCIbIO, KOMOPble PACCMAMPUBAIOMCS KAK
HeomwemieMas Yacmo akmopos okpysicaioujell cpedvl. Muvl nodueprusaem nHeobXo0UMOCmy 2apMOHUUPOBATIND
HAYUOHATLHYIO HOPMAMUBHO-NPABOBYIO 0A3Y CHOPMA C Yoice 2N00ANU308AHHOL, KOMOPAsi HAXOOUMCS 8 HENPePbIE-
HOU OUHAMUKe, YO OMpadjicaenm YCuius COBPEMEHH020 00uecmed No CO30AHUI0 «YUCMO20 CHOPMAy, KOMOPbIlL
Modicem OblMb CO30AH MOALKO HUCTBIMU 0OUECEaAMUY.

Obwecmea, 20e ¢ ygadceHuem OMHOCIMCS K 2PAACOAHAM U UX OCHOGHbIM NPABAM, SIGISIOMCS YACHbIO CU-
cmembl npasosvix 20cyoapcme. Heeozmoocno 0006umvcst s¢hphexmusHocmu u pe3yivmamusHOCmu 8 YnpaeieHuu
opeanuzayueil Oe3 cooN0OeHUs: 3aKOHHOCIU - YMBEPHCOEHUE, KOMOPOe MAKICe OMHOCUMCS K CNOPMUBHOMY Me-
HEOHCMEHMY.

Hawa ocrnosnas yenv u 3a0aua - nonyyums npogpeccuio / O0IACHOCHb CHOPMUBHO20 MeHeddicepa, NO KpatiHell
mepe, 8 Pymbinuu, 6 npo@uibHblX YHUGEPCUMEmMAax CHOPMUBHBIX HAYK - HA YPOGHe DAKANA8pd, MA2UCMPA Uil Ye-
pe3 opyeylo ¢hopmy nocmyHusepcumemckozo o6pazoeanusi. bezycnosno, nonyuennvie npogeccuonanvhvle komne-
meHyuu 6y0ym maxaice Hayelenvl Ha 3HaHue NYOIUYHO20 U YACMHO20 NPAsd, 4mo, 6 C8010 ouepedb, Modicem Oblinb
OYEHEeHO 8 00NIACU MEHEONCMEHMA U CROPMUBHO20 NPABA.

Cnedosamenvho, OCHOBHAS UOEsL CMAMbUL - NPEOCMABUb HEOOXOOUMOCMb YCBOEHUS. NPOUHOU NPABOBOLL KY /b~
Mypel - HEOMBEMAEMOU U 0OA3AMENbHOL YACMU YUeOHOU NPOSPAMMbL, HANPAGIEHHOU HA NO020MOBK)Y CROPMUE-
HbIX MEHENCEPOs.

Knwuesvie cnosa: menedsicmenm, cnopmusHvie Cmpykmypol / OpeaHu3ayuu, CNOpmueHds O0esmenbHOCb,
CHOPMUBHOE NPAso, 20CYOaPCMEEHHAs. NPABOSAsl CUCTEMA, IOPUOUYECKAs OMBEMCMBEHHOCb, COYUATbHASL ONl-
BEMCMBEHHOCb, NPABA YETOBEKA.

Ne 2, 2020 165



REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
MEMXAYHAPOAHBIN HAYYHbIN KYPHAJ «<BEPXOBEHCTBO IMPABA»

Introduction

We will try, with the appropriate objectivity
required for assessing the role and importance of
the legal factor in the management of organizati-
ons and physical education and sports activities
(according to the provisions of art. 2 of the Eu-
ropean Sport Charter), to be ‘marked’ as much as
possible by axiological neutralism when referring
to behavioral sciences, as is the case in Law, in-
terrelated with management, mainly in the field of
economic sciences. Each of us has expressed, in
one way or another, the opinion that good manage-
ment of sports organizations must be subordinated
to the imperatives of effectiveness, efficiency and
legality.

In order to avoid falling into the trap of am-
biguity of the terms used in sport, we decided to
operate with the terms, definitions and notions al-
ready legalized as a result of developing interna-
tional normative acts to which many states have
adhered.

For instance, we refer to the meaning given to
the term ‘sport’, which is actually the domain and
the main activity of sports organizations. In the
modernity of our society, at European level, the
term ‘sport’ is defined, in art. 2, paragraph 1, letter
A, of the European Sport Charter, as: “all forms
of physical activities which, through organized
or unorganized participation, have the purpose of
expressing or improving the physical and mental
condition, developing social relations or obtaining
results in competitions of any level”. The defini-
tion was then taken over by the White Paper on
Sport, which came into effect concomitantly with
the birth of the legal force of the Lisbon Treaty,
together with the Charter of Fundamental Rights
of the European Union.

The sport is assigned a lot of values and func-
tions that are not always consistent with the po-
sitive social values and the values of law. When
assessing sports behavior or issues related to it, the
important principle that “No one is above the law”
has not constantly been respected, the sport being
often confiscated by illicit interest and pressure
groups.

The social dimension of law and sports

Economic sciences (Economics) deal with the
study of the production, distribution and consump-
tion of material goods and services; among the is-
sues of interest, we mention: money, banking and
financial life, public finances, international eco-
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nomy, labor relations, business organization, con-
sumer economy, economy of public facilities, etc.
Economics is a part of social life. But the law
has a social dimension. “Why a social dimension?”
The law is a complex product of society; its norms
intervene in the production process establishing ge-
neral rules for the repeated daily act of production,
distribution and exchange of products and activiti-
es. Work requires accepted rigor. Human freedom
is only complete insofar as it does not hinder the
freedom of others. Human rights cannot be shaped;
they can only become realities in an interaction ba-
sed on the coexistence of freedoms rather than the
brutal and damaging assertion of personal rights
and interests by others. The superiority of the legal
reflection of the necessary correlation between ri-
ghts and duties, as well as the nobility of the act of
justice (as an independent activity in a democratic
society), make up the coordinates that decisively
mark the social dimension of the law. It is claimed
that sport has been commercialized, but also the
management of sports organizations and sports ac-
tivities are subordinated to the law of order.

Sports structures in Romania — the object of
sports management

In Romania, art. 2 of the updated Law no. 69
of 2000 states that: para. (3) Physical education
and sports include the following activities: physi-
cal education, school and university sports, sports
for all, performance sports, physical exercises for
maintenance, prophylactic or therapeutic purpo-
ses; para. (4) The state guarantees the exercise of
functions of the public sector and private sector
in the fields of physical education and sports, in
accordance with the principles of responsible col-
laboration between all stakeholders; para. (5) The
practice of physical education and sports is a right
of the person, without any discrimination, guaran-
teed by the state. The exercise of this right is free
and voluntary and is carried out independently or
within the association sports structures. (6) The
state recognizes and guarantees to the natural and
legal person the right to free association for the
purpose of establishing sports structures.

The sports structures in Romania are listed in
art. 21: a) sports associations; B) sports clubs, in-
cluding those organized as companies (based on
Law no. 31/1990 of companies), educational esta-
blishments with a sports program or profile, pala-
ces and clubs for children and students; C) county
and Bucharest municipality associations by sports
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branch; D) professional leagues; E) national sports
federations; F) Automobile Romanian Club, for the
activity of sports motoring and karting; G) other
national sports organizations. Art. 22 of the Law
provides that: (1) sports structures are associations
of private law or institutions of public law set up,
as the case may be, for the purpose of organizing
and administering a sports activity and whose ob-
jective is to promote the practice of one or more
sports disciplines by their members and the parti-
cipation in sports activities and competitions. (2)
for the purposes and under the conditions establi-
shed by the law, sports clubs, public legal entities
organized under the subordination of central/local
public administration bodies or subordinated to
public higher education institutions, may operate.

Sports services, efficiency and effectiveness in
services and management

Products and services are not produced or con-
sumed alone. Sports services and services, viewed
as a commodity, are the main activity of sports
organizations, more precisely of public- or priva-
te-law sports structures. In this context, the sports
company should be regarded as part of the nati-
onal subsystem of physical education and sports,
as part of the whole social system — in the case of
Romania. The company or enterprise is not limited
only to the economic field, for it has a much larger
scope; its object of activity can be from any field,
implicitly that of physical education and sports,
provided that the economic or social profit is ob-
tained by entrepreneurs.

We will present some considerations regar-
ding the issues of profit and efficiency of physical
education and sports structures and activities. The
‘profit’ of sports companies mainly includes the
advantage achieved by fulfilling other ‘functional
requirements’, other than the commercial ones,
that make the subsystem of physical education and
sports fulfill other social tasks.

The Romanian society goes to the rule of law
and begins to impose its values. Under these con-
ditions, a new societal model is built, namely the
liberal compliance model - the law begins to be
effective, the simple declaration is exceeded. In
the model of liberal compliance, compliance fra-
meworks are determined with ease and there are
no interferences in the field of private life - human
rights are often invoked, its interest, its obligati-
ons and duties less often. The whole private law
is based on the idea of interest and especially of
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material interest. But should any interest be pro-
tected legally? Any interest can give rise to a right?
Then in what sense should the idea of interest in
legal relationships be taken? The interest cannot
be justified in law unless it is in accordance with
the conceptions of justice. Only the mere interest
- according to the ideal of law - must be consecra-
ted. We believe, we have sufficiently motivated the
assertion that the management and the institutions
of physical education and sports activities must be
subordinated, mainly, to two imperatives: efficien-
cy and effectiveness.

Physical education and sport are a remarkable
social activity. The social is based on normative. It
is necessary to respect the legal order in the spor-
ting activity. It is important to know the normative
framework of these activities - which favor and
condition the decision-making process in the phy-
sical education and sports system. Thus, if in the
management science the content of the legality im-
perative is not expressly included in the concepts
of efficiency and effectiveness, it is our duty to dis-
tinguish it as necessary.

The extraordinary development of contempo-
rary sport, over large geographical areas, has led
to an increase in the number of participants and
the establishment of new sports organizations. The
establishment of these new sports organizations
has had and has as a consequence the burden of in-
ternational sports structures. This certainly leads to
a lot of questions. One of them would be: what pla-
ce did international sports structures occupy and
can occupy in the legal and economic organization
of the world in which they operate? The answer to
this question cannot be given only insofar as the
institutional identity of these structures relates to
the attributes of legitimacy and legality that can
generate the efficient and effective management
framework. In order for the management of an or-
ganization to be considered efficient, it is necessa-
ry that the legal factors (of the environment of the
sports organization) are not only exploited in the
sense of exploiting the opportunities offered by the
positive law but also in respect of the state order
and the sports order. The sanctions received as a
result of the violation of the legal norms, including
those pertaining to what we call Lex Sportiva, can
create great dysfunctions in the management of
sports organizations and activities. Therefore, if
in the management science the content of the le-
gality imperative is not expressly included in the
concepts of efficiency and effectiveness, it is our
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duty to distinguish it and propose it as a concept
of management science. We consider it necessary
to make the following details regarding the terms
used in management, namely: efficiency and effi-
ciency. In a recent management dictionary, effici-
ency means a result or situation characterized by
positive outputs of a system, higher than the inputs
used. Efficiency reflects performance management
at the system level. The achievement of efficiency
is a fundamental objective of the management of
any organization and their activities. Effectiveness
is a feature of a decision, activities, behavior, orga-
nizations that designate their ability to ensure the
desired effects are achieved, respectively to achie-
ve the proposed objectives, under the preset condi-
tions of time, cost, etc. (Efficiency vs. Efficiency:
Efficiency doing the right things; Efficiency doing
the right things. Peter Drucker in his paper ‘About
Decision and Efficiency - the Complete Guide to
Well-Done Things’ stated that ‘effectiveness is the
knowledge-specific technology of a worker within
Organizations. In the case of manual work, we
only need efficiency, that is, the ability to do things
well, not the ability to do what is good.”

The legal-legislative factor

At present, we will go through a few examples
focusing on the problem of the importance of the
legal and legislative factor constituted by the en-
tirety of legal regulations with direct or indirect
influence on the physical education and sports or-
ganizations and their management - regarded as
integrated factors in all the environmental factors
comprising: Economic factors, management, tech-
nical and technological factors, demographic, so-
cio-cultural and political.

Naturally, the state also plays an important role
in the existence and evolution, in terms of social
life, of social assistance institutions. Not only that
the state regulates by legal norms, the establishment
of legal persons with object of physical education
and sports activity, their legal capacity, the ways in
which they manifest themselves in the dynamics
of legal relations, their eventual reorganization and
the cessation of their existence as subjects of law,
but The state also organizes a complex system of
records of their existence. Thus, only for the pur-
poses and under the conditions established by the
law, the sports structures can operate legal persons
of public law organized under the subordination of
the central or local public administration bodies.
The possibility of setting up the institutions (struc-
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tures) of private law are a consequence of the ex-
pression of the right to free association, constituti-
onal law, expressly provided in art. 37 art. Par. (1)
of the Constitution of Romania. The constitution
of the physical education and sports structures of
private law and of law is carried out according to
the law - (Ordinance 26/2000 on associations and
foundations, Law no. 69/2000 of physical educati-
on and sports and its implementing regulation, the
New Code Civil law, Law No. 31/1991 on compa-
nies and according to the requirements imposed by
the specialized public administration).

Increase the professional liability by
legalizing it

According to the rule of law no one can be abo-
ve the law - neither the natural person, nor the le-
gal person and no particular field of activity - in
our case we refer to the field of physical education
and sport.

It is a recognized fact that the participants in
the field of sports activities must also respect: 1.
The state order is the one that refers to the admi-
nistration of the economic means of sports ser-
vices and benefits, to the issue of employing legal
responsibility under its different forms (criminal,
contraventional-administrative) , civil law, labor
law, etc.) thus conferring on the subjects as part
of the sports relations established in legal rela-
tionships, the guarantee of the protection of the
subjective rights through the coercive force of
the state. The state order also includes the nor-
ms pertaining to the international agreements to
which Romania acceded and have the object of
sporting activity. Knowledge of the legal system
is required for all participants in physical educati-
on and sports activities. In physical education and
sports activities, values such as life, health, bodi-
ly integrity, dignity, justice, equity, freedom, etc.
must be protected and promoted. The sanctions
received as a result of the violation of the legal
norms can create great dysfunctions in the mana-
gement of the organizations of physical education
and sport; The area of the sports field in which
the sports regulation (and the game rule) governs;
The area of international sports structures, with
extension also in the area of national sports struc-
tures that elaborate their statutes, regulations,
etc. According to the statutes of the international
sports federations.

In the traditional doctrine, the Civil Code sub-
jected civil liability, at least technically, to different
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regimes, as civil liability is a tort or a contractual
liability. Thus, only two forms of liability were
inherent in civil law: criminal liability and con-
tractual liability. Today, the New Romanian Civil
Code, and the regulations of the EU, regarding the
institution of civil legal liability, signal the birth of
the third form of civil liability, namely that of pro-
fessional liability. Thus, we will be in a position
to address the issue of civil liability, while at the
same time seeing the quality of common law of
criminal liability by referring to the new form of
civil liability, professional liability.

By identifying the facts of malpractice in the
activity of physical education and sport, we will
realize not only an image regarding the birth of
obligations by creating damages caused to the
sportsmen, or third parties, but also by a particu-
larization of the professional liability of those who
have the object of sport activity (own Sports and
related occupations) including trainers, doctors,
physiotherapists, physical education teachers,
sports structures, etc. - thus, we will have the sup-
port of effective attempts to harmonize the Roma-
nian sports legislation with those of the European
and Euro-Atlantic structures in which we have in-
tegrated.

The new concept of legal ethics in sports.
Professional malpractice

We now refer to the concept of “legal ethics”
- a legal order to be imposed on all professionals
involved in sports activities. Thus, “the concept of
ethics, and even more the legal ethics, is a poly-
semantic notion. This situation is favored by the
intertwining of morals (ethics), law and professio-
nal practices. Studying legal ethics, as part of ap-
plied ethics, is an imperative not only for the law
of science, but also for moral philosophy. For these
reasons, ‘the moral philosophy has been marked,
in recent years, by the singular development of its
subdomain known as’ applied ethics’.

The research of the legal ethics as part of the
professional ethics is in an incipient phase in Ro-
mania. This explains the very low interest, per-
haps also for reasons of immorality or amorality
of the professionals, the press, and the politicians
- to legalize the sports activities. It is true that we
are still in the presence of possible interpretations
that would not make it possible to hold professi-
onals responsible for the wrongdoing, because it
is invoked, in the interest of delaying the employ-
ment of the institution of legal responsibility, the
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existence of codes of ethics of certain professi-
ons.

Under these circumstances, we will be able
to “define” (at least theoretically) the legal ethics
through the effort of understanding and interpre-
ting the legal norms, followed by their application
in absolute good faith.

The ethical-legal principle underlying the em-
ployment of civil liability was introduced in the re-
gulations of the Civil Code, in art. 1.349, thus: the
breach of the general obligation to respect the legal
provisions or the rules established by the custom
of the place, if it had as a consequence the attain-
ment of the subjective rights and of the legitimate
interests of other persons, obliges the guilty per-
son to complete reparation. In contractual matters,
this principle is enshrined in the provisions of art.
1.350 C. Civ. The universalism of this rule makes
it applicable in all cases, establishing the legal fra-
mework in which the victim can claim and obtain
the payment of damages.

This principle has profound moral significance,
and it is fair to restore the social balance destroyed
by an unlawful act, which ensures the reparation
of the damage suffered by the victim, by the one
who is guilty of the created situation. This dimen-
sion of civil liability results from the fact that, by
exercising his freedom, man builds his own per-
sonality, but at the same time, he must also take
responsibility for his actions. Thus, the man who
acts consciously is responsible for his own acts
and their consequences, being forced to restore the
distorted social balance. True responsibility is al-
ways associated with the commutative justice or-
der, which tends to establish a legal reaction meant
to remove the consequences of the harmful fact.
The relationship between ethics, morals and law
thus focuses on the idea of the perpetrator’s guilt.
Freedom and responsibility are two complemen-
tary and indispensable concepts that characterize
human dignity.

Ethical-legal interpretations of civil liability
towards professional malpractice

The legal relationship between a professional
(sports profession / sports structure) and the bene-
ficiary of the benefit (client, student, performance
athlete, spectator, etc.) cannot be completely subor-
dinated to the rules established by a civil contract,
on the one hand, but also to those of a liability.
Essentially delinquent, on the other hand, which
would require a demanding interpretation of the
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coordinates of its functionality. This is the reason
why the debates on the conditions and the basis of
the professional liability tend to detect on its spe-
cific elements, of a nature to argue the necessity
of harmonizing the legal norm with the realities of
the contemporary society, in the face of increasing
the danger of prejudice, here referring Us to the
damages produced in the activity of physical edu-
cation and sport.

Due to the diversity and complexity of the
professional civil liability hypotheses, in the le-
gal plan, it is necessary to establish abstract rules,
applicable in all cases of wrongdoing, in order to
ensure the more effective protection of the victim,
by supporting her in obtaining compensation.

The regulation of the tort and contractual ci-
vil liability in the current Civil Code of Romania
aims to establish the rules of principle which, in
the matter of professional malpractice, are meant
to govern the conditions of initiation and success
of the action in committing the responsibility, re-
spectively to lead to the restoration of the social
balance destroyed by committing a Facts that had
the consequence of causing harm to another per-
son. In order to ensure full protection of the victim
of the crime, it tends to objectify the professio-
nal liability of the professional, being engaged in
most situations independent of any guilt. Thus, the
analysis is transposed into a causal plan, the mere
production of the damage triggering the civil lia-
bility mechanism. As a special hypothesis of legal
liability, civil liability for professional malpractice
is that legal report that is born by the violation by
certain categories of persons, called generic pro-
fessionals, of the rules of conduct established by
the law or by the professional body to which they
belong, Causing harm to another person, on whom
the obligation to repair it is born.

As can be seen from the definitions set out abo-
ve, the structure of the legal report of liability for
professional malpractice includes the four classic
elements of civil liability in general: the injury, the
wrongful act of malpractice, the causal link betwe-
en them and the fault of the responsible person.

Legal harmonization of sports activities via the
globalization of sports

The harmonisation of sports activities requires
a globalised approach via an international legal
framework of ackowledged principles, standards
and norms. There are numerous international in-
struments which reinforce their efforts to stren-
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gthen cooperation and present a unified front, stri-
ving to eradicate doping, protect clean sport and
ensure fundamental rights and human rights are
institutionally guaranteed. Sport can be a provider
of a role model via values characterising the cha-
racter and the education of its spirit and with the
pillar support of Katowice Declaration, Macolin
Convention and other Sports Centers with a focus
on clean sport and human rights.

Anti — doping rights act: the Katowice
Declaration

A global anti — doping program has recently
been set up under the Katowice Declaration, based
on the 2021 Code and Standards!, in order to en-
sure that fundamental rights within the sports field
are clearly set out and are universally applicable.
The general concept of “fundamental rights” inclu-
des human rights protected on both conventional
and constitutional level and EU’s basic freedoms
have also been considered. Certainly, the latter, are
not human rights technically speaking, however
they may play a significant role mainly in doping
disputes. According to the WADA code, the fun-
damental rationale is to preserve what is intrinsi-
cally valuable about sport and how we play true
and clean. Hence, the Code emphasises on human
spirit, body and mind and lists a series of values,
namely, “ethics, fair play and honesty; excellence
in performance; character and education; fun and
joy; teamwork, dedication and commitment but
also respect for rules and law?.

Under the auspices of Macolin Convention

Within the spirit of Macolin Convention, focu-
sed on the Manipulation of Sports Competitions, a
number of concrete priorities were identified and
reinforced the phase of the “Macolin Roadmap”
which led to its ratification and entered into force
the 1 of September 2019°. Enriched by the con-
clusion of the 3 International Conference 2018,
partners are sharing the challenges and target the
threat that sports manipulation poses to sport and
society by building trust amongst the actors and
implementing strategies of collecting, sharing and
processing information. The idea is to create a le-

' 2021 Code Review, https://www.wada-ama.org/en/
what-we-do/the-code/2021-code-review

2 Supra, 2021 WADA Code Review.

3 Council of Europe, https://www.coe.int/en/web/sport/
about-the-convention-on-the-manipulation-of-sports-
competitions
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gal and cultural environment, report suspicious
activities via effective mechanisms and focus on
prevention by improving education and awareness
programs.

Applicability of human rights in sports

As of today, fundamental rights are only appli-
ed vertically between the State and the individual
which means, the horizontal application between
individuals is not embedded within the legal fra-
mework. Hence, this classic view of fundamental
rights in doping control by sports federations, for
instance, would apply to disciplinary proceedings
carried out by sports governing bodies that act by
virtue of power from the state* which is the case
for the French national sports Federations®. On
the other hand, in most countries, sports fede-
rations and their disciplinary bodies are private
ones who do not exercise power delegated by the
state as it is the case in the UK, US, Germany
and Switzerland. Therefore, fundamental rights
are inapplicable to doping controls carried out
by sports governing bodies which are legally
characterized as private entities. The British Go-
vernment shared the same view when it specified
that the Human Rights Act “should have no direct
horizontal effect™®.

Furthermore, with regards to managing, edu-
cating and ensuring equality, diversity and inclu-
sion in sport, we notice that this approach is, so
far, mostly limited to the UK, where national sport
agencies, equity organizations and sports gover-
ning bodies focus on such values and standards.
A Sporting Future for All document coming out
of the Department for Culture, Media and Sport
in 2000, stressed the need to develop policies and
strategies to manage and encourage diversity in
British Sport, whilst the emergence of a social
inclusion discourse was taking place with relati-
on to equality, diversity and sports rights. But ta-
lking about the value of diversity is not the same
as having diversity because it is in the opposition

* Rudolf Bernhardt, Fairnefl-Garantien in den Europiii-
schen Menschenrechten, in Sport, Recht und Ethik (Stutt-
gart, 1998), p.54.

5 Jean-Christophe Lapouble, Les droits de ’homme et
la lutte contre le dopage: le cas franqais, Petites affiches,
March 5, 1997, pp.12-13.

¢ Peter Goldsmith, Timothy Dutton, Thomas Keith,
Deepak Nambisan, “Human rights and the business law-
yer: The impact of the U.K. Human Rights on commer-
ce”, [2001] B.L.I. 55 referring to the ministerial comments
made during the passage of the Act through Parlament.
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between valuing diversity and being diverse that
reproduces itself.

Finally, organisations tend to engage when
prompted by legislation and government policy.
The equality agenda in sport came from the UK
government in the early 1990°s. Important changes
were made to equality laws, first by strengthening
the Race Relations Act in 2000 and then in planning
for a new holistic Equality Act which was enacted
in 2010. So, through this Act, many organisations
felt that such legislation may be applicable to them
and so policy commitments to equality were seen
to be one form of proof of meeting statutory legal
obligations. In addition, in return for substantial
public funding, recipient sport organisations were
required to set and meet a range of Key Performan-
ce Indicators underpinned by a broader process of
modernisation which required sport to professiona-
lise its otherwise voluntary activities. Hence, hu-
man rights principles, standards and norms along
with equality, diversity and inclusion initiatives be-
come attractive to organisations when they appear
to complement wider strategic goals, the so-called
business case for equality and prompting a kind of
interest convergence with diversity and inclusion
policy objectives.

Conclusions

We consider that it is necessary for the legal
and legislative factors to be considered of major
importance in the management of the institutions
that have the object of activity - physical educa-
tion and sports activities. The training of ‘sports
workers’ as well as the management of specia-
lized structures in a developing society, with a
development perspective, demands a general cul-
ture and modern specialty training - including le-
gal, capable of producing mutations in the way of
approach and reception. Which means and should
be considered at present the activity of physical
education and sport.

Thus, we stress the importance, that the pro-
fession/function of sports managers, and in Ro-
mania, at least, to be obtained through univer-
sity, or post-university studies via specialized
knowledge of public and private law and, of co-
urse, of sports law.

The considerations regarding the stated theme
oblige us to support the necessity of assimilating
the legal culture and the knowledge of “Sport
Law” as an integral and obligatory part in the
training of sports managers.
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