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This publication focuses on the analysis of national legislation on contravention liability in the field
of public procurement in order to identify regulatory deficiencies, as well as the necessary interventions
to improve legal provisions in the field of public procurement, in particular contravention liability in
this area. Currently, the mechanism of contravention liability related to the public procurement system
in the Republic of Moldova is non-functional, which determines the carrying out of a research in terms
of insuring the legality and integrity. It is noted that the regulatory deficiencies and the lack of the
mechanism of ensuring contravention liability in the public procurement process, are risk factors that
lead to the non-application of coercive measures in public procurement and to the generation of fraudand
corruption risks. This article presents a theoretical analysis of the notions and defective regulations
aimed at contravention liability in public procurement, as well as their impact affecting both the national
public procurement system, including integrity and public interest.

Keywords: contravention liability, public procurement, contravention, risk factors, risk of fraud and
corruption.

REFLECTII PRIVIND DEFICIENTELE NORMATIVE CONTRAVENTIONALE iN
DOMENIUL ACHIZITIILOR PUBLICE DIN REPUBLICA MOLDOVA

Publicatia de fatd, se axeaza pe analiza legislatiei nationale privind raspunderea contraventionald
in domeniul achizitiilor publice in vederea identificarii deficientelor normative, precum si interventiile
necesare de imbundtdtive a reglementarilor din domeniul achizitiilor publice, in special raspunderea
contraventionald in acest domeniu. In prezent, mecanismul raspunderii contraventionale aferent sistemului
achizitiilor publice in Republica Moldova este nefunctional, fapt ce determind efectuarea unei cercetari prin
prisma asigurarii legalitatii si integritatii. Se remarcd faptul ca deficientele normative si lipsa mecanismului
de atragere la raspundere contraventionala in procesul de achizitie publica, reprezintd factori de risc ce duc
la neaplicarea masurilor de constrangere contraventionald in achizitii publice si la generarea riscurilor de
frauda si coruptie. Prezentul articol prezintd o analizd teoretica a notiunilor si reglementarilor defectuoase
ce vizeaza raspunderea contraventionald in achizitii publice, precum si impactul acestora ce afecteazd
sistemul achizitiilor publice national, inclusiv integritatea si interesul public.

Cuvinte-cheie: raspundere contraventionald, achizitii publice, contraventie, factori de risc, risc de
fraudda si coruptie.
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REFLEXIONS SUR LES LACUNES NORMATIVES EN MATIERE DE CONTRAVENTION
DANS LE DOMAINE DES MARCHES PUBLICS EN REPUBLIQUE DE MOLDOVA

La présente publication se concentre sur l'analyse de la législation nationale sur la responsabilité en
matiere de contravention dans le domaine des marchés publics afin d'identifier les lacunes normatives,
ainsi que les interventions nécessaires pour améliorer la réglementation dans le domaine des marchés
publics, en particulier la responsabilité en matiere de contravention dans ce domaine. Actuellement, le
mécanisme de responsabilité en cas de contravention lié au systéeme de passation des marchés publics
en République de Moldova est inopérant, ce qui détermine la conduite d'une recherche afin d'assurer la
légalite et l'intégrite. 1l est a noter que les lacunes normatives et l'absence de mécanisme de responsabilité
en cas de contravention dans le processus de passation des marchés publics représentent des facteurs de
risque qui conduisent a la non-application des mesures de coercition en matiere de contravention dans
les marchés publics et a générer des risques de fraude et de corruption. Cet article présente une analyse
théorique des notions et des conceptions erronées concernant la responsabilité en cas de contravention
dans les marchés publics, ainsi que leur impact sur le systeme national de passation des marchés publics,
y compris l'intégrité et l'intérét public.

Mots-clés: responsabilité en cas de contravention, marchés publics, contravention, facteurs de risque,
risque de fraude et de corruption.

PASMBILIJIEHUS O HOPMATHUBHBIX HEJJOCTATKAX B COEPE
I'OCYJAPCTBEHHBIX 3AKYIIOK B PECITYBJIMKE MOJIJIOBA

Hannas nyonuxayus nocesuyena anaiuzy HayuoHAIbHO20 3aKOHO0AMeNbCMEd 00 OMBEMCMEEHHOCU 3
HapyuieHus 8 cghepe 20cy0apcmeeHHbIX 3aKYNOK C YEbI0 8bIAGLEHUA HOPMANUBHBIX HEOOCIMAMKO8, d MAKice
HeoOX0OUMbIM MePONPUAMUAM NO COBEPULEHCTNBOBAHUIO NPABUTL 8 chepe 20CYOapCmMBEeHHbIX 3AKYNOK, 8
YACMHOCMU, OMBEMCMEEHHOCMU 3d NPABOHAPYUIEHUs 8 SMOlL obracmu. B Hacmosuee 8pemMs MexaHu3m
OMBEMCMBEHHOCIU 34 HAPYUWIEHUE, CEA3AHHOe C CUCIEMOU 20CY0apCmeeHHbIX 3aKynok 6 Pecnyonuxe
Monoosa, sensemcsi He@hYHKYUOHATLHBIM, YO ONpedensem npogeodeHue UCCie008anus ¢ MoYKu 3peHus
obecneyenus 3akonHocmu uyenocmuocmu. Ommeyaemces, 4mo HOpMAMUEHbLE HeOOCAMKIU U OMCYMCIMEUe
MeXaHU3Ma npusiederHus K OmeemcmeeHHOCMU 3d HAPYWeEeHUs 8 npoyecce 20Cy0apCmeeHHbIX 3aKYNOK,
npedcmasnaiom coboi pakxmopul pucka, Komopwvie NPUBOOAM K HeNPUMEHEHUI0 Mep 3ad NPABOHAPYUEHUs
8 20CYOAPCMBEHHbIX 3AKYNKAX U K MOWIeHHUYecmey u Koppynyuu. B oanuoti cmamve npedcmasien
meopemuieckuil aHaiu3 HOPMAMUBHBIX AKMOB, KACAOUWUXC OMBENCIEEHHOCIU 34 HAPYUWEHUS NpU
20CY0apCmMEeHHbIX 3aKYNKAX, 4 MAKICe UX GIUAHUA, KAK HA HAYUOHATLHYIO CUCMEMY 20CYOUPCMEEHHbIX
3aKYNOK, MAK U HA 0OUeCBeHHble UHMEPECh.

Knrouegwle cnosa: omsemcmeeHHOCHb 3a HAPYUEHUE, 20CYO0apPCMEeHHble 3aKYNKU, NPAGOHapyuleHue,
Gaxmopul pucka, puck MOUWEHHULeCmaa u Koppynyuu

Introduction entity empowered to ascertain contraventions,

Understanding and counteracting the
particularities and legislative deficiencies of
contraventional liability in the field of public
procurement in order to strengthen integrity in
public procurement, constitutes an important
and current objective in preventing and
combating corruption in this field.

As a result of the changes in the Criminal
Code, through the Law for the amendment and
completion of some legislative acts, No. 295
of December 21, 2017, Official Gazette, 2018,
no. 7-17 art. 58; No. 295 of December 21,
2017, omitted (intentionally or not) the public
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conclude minutes and apply sanctions for
violations admitted in the public procurement
process. During the last years, this legislative
deficiency is intensively discussed by several
public institutions, such as: the Court of
Accounts, the National Anticorruption Center
and by representatives of civil society, but
even today it has not been remedied, a fact that
generates suspicions regarding the integrity
representatives who regulate and promote
policies in the field of public procurement, as
well as their will to improve legislation in this
field [24].
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Research Methodology

In order to carry out a detailed research of
the subject covered in this analysis, a number of
methods were used, among which we mention:
the historical method - applied to understand
the evolution of the content of the legislative
norms on public procurement and the Criminal
Code, in order to identify the irregularities that
appeared in the field of procurement public; the
logical method — used as a method of rational
knowledge of legal norms when studying the
problems of contraventional liability in public
procurement; the analytical method — used
for the detailed evaluation of the rules and
information related to the non-application of
contraventional coercive measures in the field
of public procurement, in order to find the
main reasons generating the malfunctions of
the public procurement system; the method
of drafting normative acts - came up with
proposals to complete and modify the rules
of the Criminal Code; the deductive method —
analyzed each rule and paragraph of the Code
of Criminal Procedure, in order to deduce
the reasons for the non-functioning of the
mechanism for applying criminal sanctions. A
series of textbooks and monographs, normative
acts in force and articles in periodicals were
consulted for the preparation of this study.

Research Content

According to the Development Strategy
of the public procurement system for the
years 2016-2020, approved by Government
Decision no. 1332/2016, obtaining an efficient
and credible public procurement system is one
of the fundamental elements of the country’s
development process, at the same time
ensuring the proper implementation of legal
provisions in practice by reducing waste, fraud
and corruption, thus strengthening the trust of
citizens and the business environment.

Also, this normative act comes to contribute
to the fulfillment of the objective established
in the Government Strategy regarding public

administration reform, to contribute, including
the implementation of other reforms related to the
development of the private market, businesses
and the rule of law, etc., which, in the end must
include a functional, competitive, accountable
and transparent procurement system.

The public procurement system is an
instrument of the state and represents an
important element of the national economy.
The purpose of this instrument is the legal,
transparent, fair, non-discriminatory and
efficient use of public money.

In the Republic of Moldova, the volume of
public procurement is directly related to the
GDP and, as a component of it, is constantly
dynamic. According to statistical data, the share
of public procurement in the GDP volume is
about 4.25 - 4.38% (year 2019-2020). In 2020,
the share of public procurement in the GDP
volume registered a slight increase compared
to the level of 2019 [19].

Moreover, it is also highlighted that
purchases play an important role in the
economy of the member states, holding an
important percentage (approximately 16%) of
the EU GDP [17, p. 61].

Referring initially to the term “public
procurement” we reveal several doctrinal
opinions. So, according to the author Nica
Elvira “the process of obtaining products,
services or works by an entity, hereinafter
referred to as the contracting authority, in
accordance with the legislation in force is
called public procurement”. The same author
believes that “public procurement includes
any activity that has a purpose and is meant to
respond to a need, a requirement in the public
sector and that involves spending public
money from the state budget” [17, p. 61].

According to other authors, “the field of
activity of public procurement is the supply of
goods, works and services by the entities that
offer sums of money from national, European
or national and European public funds in
return”[8, p. 11].
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Law on public procurement No. 131 of
July 3, 2015 (hereinafter - Law no. 131/2015),
defines “public procurement” as “the
procurement, through a public procurement
contract, of goods, works or services by
one or more contracting authorities from
the economic operators selected by them,
regardless of whether the goods, works or
services are intended for a public purpose or
not” [13].

In our opinion, a general definition of public
procurement is the purchase of products, works
or services from public money according to
legal requirements, by a legal person defined
as a contracting authority, by awarding a
public acquisition contract. The process of
organizing and carrying out public procurement
procedures is a complex process, consisting of
several phases/stages with the involvement of
several actors and is characterized as one of
the most vulnerable areas to the risks of fraud
and corruption.

In that field, at the current stage, the
national legislative framework in the field
of public procurement is often brought back
into discussion, a fact that represents an
opportunity to regulate the deficiencies found
over the last years, either in terms of the basic
rules that operate in this field, either in terms
of the institutional framework in order to
improve the regulations. The field of public
procurement has undergone a series of changes
aimed at perfecting legal relations in public
procurement.

Thus, starting from May 1, 2016, with
the entry into force of Law no. 131/2015,
Law no. 96-XVI of April 13, 2007 on public
procurement, with subsequent additions and
amendments. With the adoption of the current
law, the public procurement system in the
Republic of Moldova entered a new stage
of development, harmonizing the primary
national normative framework with the
community acquis, in accordance with the
commitments assumed by the Republic of
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Moldova towards the European Union with the
ratification of Association Agreement between
the Republic of Moldova, on the one hand, and
the European Union and the European Atomic
Energy Community and their member states,
on the other hand, by Law no. 112 of July 2,
2014 [10].

In 2018, through Law no. 169 of July
26, 2018, essential changes and additions
were made to Public Procurement Law no.
131/2015, adjusting the regulatory framework
to the new European Directives in force
(Directive 2014/24/EU and Directive 89 /665/
CCE) [14].

Regarding this project to amend Law no.
131/2015, the National Anti-corruption Center
through the anti-corruption expert report no.
ELO18/5107 of June 11, 2018 revealed that
“some provisions of the project do not come
with viable solutions that would ensure a
uniform and transparent interpretation and
application of the regulations transposed from
the directive, there is a need to reformulate
them, to take additional measures in order
to fit them into the area of social relations
characteristic of our country, so that their
content is explicitly rendered, respecting
the national legislative technique and to
incorporate this draft law into the national legal
system. Other norms, also transposed from
the directive, have a general-declarative and
unachievable character because the legislation
related to this field is not developed (labelling,
sustainable purchases)” [20].

We are of the opinion that, on the one hand,
the implementation of the new legal framework
requires a period of adaptation on the part of
public institutions, so as to facilitate the access
of economic operators to public procurement
procedures.

On the other hand, in the case of non-
implementation of the secondary normative
acts on time, the public procurement process,
itself, offers a series of opportunities for the
development of inappropriate behaviors of
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the subjects involved in the process, some
of which are likely to be considered acts of
corruption, acts related to corruption or acts of
corrupt behavior. Moreover, it is necessary for
the subjects involved in the public procurement
process to own, to know the normative
framework and to be aware of the risks to which
they may be exposed, in certain situations,
how they can avoid violating the rules and
what are the consequences in case of non-
compliance. For these reasons, it is imperative
to adopt legislative and normative acts in such
a way, that it is possible to expressly identify
those situations that can generate risks, as well
as to adopt the instruments and the concrete
mechanism by which they could be avoided.

Thus, we mention that the legislative
and normative deficiencies related to public
procurement persist at the moment, a fact
that catalogues this field as still sensitive
and vulnerable to fraud and corruption. A
primary role in the development of the public
procurement system is played by the legal
framework, which should meet the most
important principles of legislation, namely:
appropriateness, coherence, consistency and
balance between competing regulations.

Taking into account the provisions of the
Public Procurement System Development
Strategy for the years 2016-2020, approved
by Government Decision no. 1332/2016,
which  highlights the most important
characteristics of Good Governance, we note
two characteristics, such as: the supremacy
of the law and liability. Through the lens of
these characteristics, certain aspects are to be
analyzed in this article.

“The rule of law includes the development
of clear and unitary legislation, but, more than
that, also a fair application of procurement
rules. Two elements could affect the proper
application of the rules, namely: the lack
of knowledge and skills at the level of the
contracting authorities, and/or the lack of
integrity” [21].

Regarding the balance between the
competing regulations and the development
of a clear and unified legislation, we find that
the contraventional normative framework
in the field of public procurement is laconic,
defective and outdated, a fact that distorts
the application of contraventional coercion
measures in the field of public procurement.

We mention that when drafting Law no.
295 of December 21, 2017, by which art.
402 of the Criminal Code was presented in a
new wording, the principles of the legislative
activity provided for in art. 3 letter ¢) and letter
d) were not respected of the Law on normative
actsno. 100/2017, namely: legality and balance
between competing regulations, as well as
the opportunity, coherence, consecutiveness,
stability and predictability of legal norms [12],
(4], [11].

According to some authors, the Criminal
Code establishes for the investigating agent
the possibility not only of establishing the
fact that there is a reasonable suspicion that
a criminal offense has been committed, but
also of examining, but more importantly,
applying the sanction to the criminal case
[23, p. 217].

In this sense, evaluating the provisions
of art. 402 paragraph (1) and paragraph (2)
of the Contravention Code (in force), which
stipulates the administrative authorities under
the Ministry of Finance responsible and the
contraventions entitled to examine them, a
legislative inconsistency was detected namely
the lack of express stipulation of “art. 327"
both in paragraph (1) of art. 402 and another
article of the Criminal Code in order to
establish another authority responsible for
examining/sanctioning public procurement
violations (the ascertaining agent).

Thus, we attest to the lack of predictability
in the application of contraventions in the
field of public procurement, i.e., there is a
lack of the ascertaining agent responsible
for the examination, ascertainment of the

Ne 1, 2022



Gheorghe AVORNIC, Dorina GALAMAGA

REFLECTIONS ON DEFICIENCIES IN CONTRAVENTIAL REGULATIONS IN THE FIELD OF PUBLIC PROCUREMENT IN THE REPUBLIC OF MOLDOVA

contraventions stipulated in art. 327' “Breach
of the rules of initiation and conduct of public
procurementprocedures” ofthe Contraventional
Code, as well as the application of sanctions.

We reiterate that the field of public
procurement is one of the most complex fields,
and the efficient use of public money, the
transparency of processes and the elimination
of corruption are benchmarks that would lead
to the provision of quality public services and to
the development not only of the infrastructure,
but even of the rule of law, based on principles
and values.

Or, the Supreme Law in art. 1 paragraph (3)
proclaims “The Republic of Moldova is a state
of law and democracy [...]” [3]. A fundamental
principle of the state of law, represents the
legality of any administrative process that can
be ensured when both rules, responsibilities
and clear mechanisms for its implementation
are established, as well as appropriate legal
liability measures for violating the established
regulations.

The specialized doctrine approaches
the term responsibility and liability for
the wviolation of regulations differently.
Thus, according to Professor Gh. Avornic,
“Although the dominant term is liability, in
legal literature the term responsibility is used,
with the same value and meaning” [2, p. 273].
In the opinion of Professor B. Negru, “Legal
responsibility is an integral part of social
responsibility. Social responsibility consists
in the obligation to bear the consequences of
non-compliance with certain rules of conduct,
an obligation that is imposed on the author
of the deed contrary to these rules and which
always bears the stamp of social disapproval
of such conduct. The specificity of legal
liability consists in the fact that it refers to
the obligation to answer for the violation of
the rule of law” [16, p.292].

However, “legal responsibility is a coercive
measure applied by the state for the commission
of an illegal act and expressed through the
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application of material, organizational or
personal sanctions” [2, p. 279].

There are several forms of legal
liability ~ (constitutional,  administrative,
contraventional, disciplinary, criminal, civil,
commercial, family, etc.).

In the following we will analyze the
contraventional  legal  liability, = which
according to the author V. Gutuleac, “arises
from the commission of the illegal act, which
gives rise to the right of the state to apply the
sanction provided for by the violated legal
norm and the obligation of the violator to bear
the consequences of the coercive measures
applied to him/her.

Every violation of legal norms endangers
or damages a certain social value, affects
social relations or interests protected by them.
Depending on the social danger of these
violations and the nature of the relationships
and interests damaged, illegal acts are classified
into: crimes, misdemeanors, administrative
violations and disciplinary violations” [7, p.
96].

The author I. Spinu considers that, “looking
at the material content of the concrete deed,
the contravention differs from the crime, as
well as from any other act of violation of some
legal norms that prescribe a certain way of
individual and social behavior and with which
it cannot and must not be confused” [22, p.

63].
Contraventional  liability is  carried
out through the measures to sanction

contraventional acts established by law. The
sanction is a measure of responsibility that
is applied for the purpose of educating the
person who committed a contravention, in the
spirit of compliance with the laws, as well as
for the purpose of preventing the commission
of contraventions both by the violator him/
herself and by other persons [15, p. 671].
Professor Gh. Avornic concludes that “the
sanction is the part or element of the legal norm
that foresees the occurrence of consequences
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as a result of compliance or non-compliance
with the provisions of the disposition and
hypothesis” [1, p. 107].

Other authors are of the opinion that “the
following acts constitute contraventions, if
they were not committed under such conditions
as to be considered, according to the criminal
law, crimes” [9, p. 257].

Therefore, examining each contravention of
art. 237!, in correlation with Law no. 131/2015,
we find a lack of balance between the respective
regulations. In this sense, we establish that the
provisions of paragraph (2) and paragraph (8)
of art. 237' do not correspond to the powers
of the Public Procurement Agency, because
it no longer examines appeals and does not
issue decisions regarding public procurement
procedures. These powers rest with the National
Agency for the Resolution of Appeals.

In this connection, we note that the violation
of the rules for organizing public procurement
procedures and the non-execution of the
(revision) decisions of the National Agency
for the Resolution of Appeals by offenders,
as well as the awareness that these actions are
not subject to criminal liability, generate the
perpetuation of committing abuses in the field
of public procurement, because there is no
coercive measure.

As a result of the audit, the Court of
Accounts found that no sanctions were applied
during 2020. The non-application of sanctions
is due to the legislative changes made in 2018,
according to which it is no longer specified that
the AAP is the specialized body competent to
resolve the contravention cases provided for
in art. 327" of the Contravention Code. Those
mentioned denote the difficult activity carried
out by the AAP, which is not in accordance
with the legal framework [18].

Wearealso ofthe opinion thatitisnecessary
to revise art. 327' of the Contraventional
Code and the improvement of the rules
establishing the contraventional facts in the
field of public procurement, because with the

development of social relations, including the
regulations in the field of public procurement,
some contraventional facts are obsolete, and
others are missing. In this last sense, we
highlight that it is necessary to regulate other
contraventional acts, which are frequently
violated in the public procurement process,
such as: non-publication of the award notice;
non-publication of procurement plan and
changes; incorrect application, throughout
the entire public procurement process, of the
award criteria or evaluation factors; canceling
an award procedure in cases other than
those provided by law or creating situations
arranged to cancel the award procedure;
violation of the provisions regarding the full
and timely information about the decisions
taken by the contracting authority regarding
the results of the application of the public
procurement procedure.

Moreover, the lack of regulation of
contraventional liability is established for all
categories of subjects involved in the public
procurement process, namely: the certified
specialist and procurement service providers.

Therefore, the lack of clear stipulations
regarding the entity authorized to apply
sanctions for illegal actions to subjects
involved in the initiation and conduct of
public procurement procedures may result in
the further commission of illegal violations
and abuses in the field.

Returning to the observance of the
principles of legislation, we draw attention
to the fact that their observance leads to the
guarantee of the quality of the legal norms
developed. In this context, in the Decision of
the Constitutional Court no. 26 of September
27,2016, the Court emphasizes that, “in order
to provide legal security to the recipients of
the law, any law must meet certain quality
conditions. The requirement of the quality
of the law is outlined through the lens of the
principle of legal security in the composition
of the conditions of predictability and clarity
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of the law. In this sense, the Court mentions
that the right of every person to know his/her
rights and duties, enshrined in art. 23 para.
(2) of the Constitution, implies the adoption
by the legislator of accessible, predictable and
clear laws” [8].

Thus, the lack of coherent stipulation of
contraventional liability leads to the non-
application of contraventional sanctions, and
currently the provisions of art. 327" of the
Contraventional Code are declarative and
inapplicable.

Based on the judicial practice regarding
the contraventions examined during the years
2020-2022 on the national portal of the courts
of the Republic of Moldova (https://instante.
justice.md/), court decisions regarding the
contraventions in public procurement were
identified [25-34]. From the content of these
decisions, the following are established:

— Violations in the public procurement
process that are ascertained through the
competence of the National Anticorruption
Center and the court. Thus, the cases are
submitted to the court for examination by the
ascertaining agent- the National Anticorruption
Center. Inthis sense, wehighlightthataccording
to the provisions of article 401 paragraph
(1") of the Criminal Code of the Republic of
Moldova, the contraventions provided for
in articles 264, 312, 313, 315 and 315" are
ascertained by the National Anticorruption
Center. Paragraph (3) of the same article,
establishes that - Minutes regarding the
contraventions provided for in paragraph (1')
shall be submitted for substantive examination
to the competent court.

—  We note that the examination of illegal
facts in the public procurement process by the
National Anticorruption Center was initiated as
a result of the notifications of the Intelligence
and Security Service and the National Agency
for solving complaints;

—  Thesubjects of the contravention are the
decision-makers within the public authorities
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(contracting authority) who participated
directly or indirectly in the decision-
making process of initiating, organizing and
conducting public procurement procedures,
including the award of the public procurement
contract. It is found that the members of the
working group through their actions have
violated the powers stipulated in item 20 of
the Government Decision no.667 of May 27,
2016 on the activity of the working group for
public procurement and in the disposition/
order of the head of the public authority on
the establishment and activity of the working
group for public procurement. At the moment,
the provisions of the Government Decision
n0.667/2016 were repealed (February 05,
2021), by approving the Government Decision
n0.10 of January 20, 2021 for the approval of
the Regulation on the activity of the working
group for acquisitions.

—  Furthermore, subjects who participated
in the decision-making were identified, not
being members of the working group and not
signing the declaration of impartiality and
confidentiality. In this context, we mention
that each member of the working group has the
obligationtosign,onhis/herownresponsibility,
a statement of confidentiality and impartiality,
by which he/she undertakes to unconditionally
comply with the provisions of the Law no.131
of July 3, 2015 on public procurement. Thus,
taking into account the opinions of some
subjects, who have not formalized their status
in the public procurement process, constitutes
a violation according to the legal provisions.

— Theascertaining agent established that the
members of the working group did not properly
fulfill their obligations according to normative
acts, committed the contraventions provided
for in Article 312 “Abuse of power or abuse
of office” and Article 313 “Excess of power or
exceeding of office duties” of the contravention
Code of the Republic of Moldova.

Following the examination of the disposition
of the court decisions [25-34], we establish that
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no subject was sanctioned contraventionally,
namely: five subjects were found guilty for
the imputed contraventional acts, but the
contraventional process was terminated on the
basis of the expiration of the prescription of
prosecution contravention; in five other cases,
the termination of the process was ordered, for
the reason that there is no fact of the criminal
offense.

It is concluded that, currently, violations
in the field of public procurement are also
ascertained through the lens of the powers of
the National Anticorruption Center, which is
subsequentlyreferredtothecourtforsubstantive
examination. At the same time, considering
that half of the subjects were found guilty by
the court, but the contraventional sanction was
not applied to them due to the expiration of the
statute of limitations for the contraventional
liability, there is still a deficiency in the
implementation of the contraventional rules,
including in public procurement. In this sense,
we propose the revision of the limitation
period for contraventional liability provided
for in article 30 of the Contravention Code.

Thus, liability for violating the provisions is
a priority element in disciplining the subjects
responsible for applying the rules.

The danger of risk factors (normative
deficiencies) resides in the too wide discretion
of the subjects involved in public procurement,
discretion that can be used being liable to be
held accountable to understand that they could
interpret the norm ambiguously and non-
exhaustively, either in their own interest or in
the interest of a group of people, which may
be detrimental to the public interest. In these
circumstances, the person will look for ways
to bribe the public agent to interpret the norm
favorably in order to evade the contraventional
liability.

The impact of these risk factors and
corruption risks is serious and affects not
only good governance by diminishing the
efficiency, effectiveness and economy of public

procurement, but clearly affects fundamental
human rights and freedoms.

Conclusions

In conclusion to the above, we highlight
that the rule of law requires ensuring legality
and legal certainty. These principles enshrined
in Article 1 paragraph (3) of the Constitution
are essential for guaranteeing confidence in the
rule of law. Therefore, ensuring and respecting
these principles obliges the state to enact in
a clear and predictable manner the adopted
norms, including in the field of contraventional
liability in public procurement.

In this context, it is imperative to make
changes and additions to the Criminal Code of
the Republic of Moldova, as follows:

1. The provisions of art.327' regarding
the violation of the rules for initiating and
conducting public procurement procedures are
insufficient, ambiguous and obsolete. In order
to discourage the admission of violations in
the field of public procurement, it is proposed
to revise and supplement this article with more
violations subject to criminal liability. We
consider it appropriate to modify the following
paragraphs of this article, for example:

— the provisions of paragraph (2) and
paragraph (8) do not correspond to the powers
of the Public Procurement Agency, because
according to the legal powers the Agency
no longer examines appeals and does not
issue decisions regarding public procurement
procedures. These powers rest with the National
Agency for the Resolution of Appeals. In this
sense, it is proposed to modify these paragraphs
by replacing the phrase “Public Procurement
Agency” with the phrase “National Agency
for the Resolution of Appeals”;

— regarding paragraph (7), it is proposed
to add the phrase “Public Procurement
Agency” with the phrase “and the National
Agency for the Resolution of Appeals”,
because these public institutions specialized
in public procurement in order to fulfill
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their functions and attributions need to have
complete information when examining and
issuing decisions, monitoring reports and other
information;

— revising and completing the subjects
liable to contravention liability in the field of
public procurement, by including the certified
specialist and public procurement service
providers;

— completion of the article, with several
facts/violations subject to criminal liability,
such as: non-publication of the purchase
contract award announcement; non-publication
of procurement plan and changes; incorrect
application, throughout the entire public
procurement process, of the award criteria
or evaluation factors; canceling an award
procedure in cases other than those provided by
law or creating situations arranged to cancel the
award procedure; violation of the provisions
regarding the full and timely information about
the decisions taken by the contracting authority
regarding the results of the application of the
public procurement procedure;

— reviewing the amount of fines in order
to increase them, a fact that would discourage
the commission of contraventions in the field
of public procurement;

2. With regard to article 402, we consider
it necessary to complete paragraph (1)
with the phrase “article 327" and the exact
establishment of the competent authority to
resolve contravention cases. For example:
it should be expressly established that the
Public Procurement Agency is responsible for
examining contraventions from article 327'.

3. Moreover, it is considered relevant to
ensure a balance between the normative acts
related to the field of public procurement and
to make simultaneous changes to article 10 of
the Law on public procurement, no. 131/2015
in order to stipulate the exact attribution of
the Public Procurement Agency “to examine,
ascertaincontraventionsandapply contravention
sanctions”.

Ne 1, 2022

— Establishing a functional internal
mechanism for enforcement of contraventions
in this area. The need for a broad and uniform
regulation, regarding the liability that derives
from the principle of precision and consistency
of the normative text.
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Embezzlement is one of the most controversial issues in Romanian doctrine and jurisprudence.
Gathering the results of research and criminal practice on the subject, this article is a synthesis intended
to open the way to new research for our criminals. As such, we reproduce some of the controversial
aspects and we expose our position with critical nuances towards the court that pronounced one solution
or another. The importance of this is apparent not only from the novel elements that the legislator has
inserted into the Criminal Code but also from comparative criminal law. Moreover, the importance of the
issue also stems from the fact that the legal treatment of offenders differs according to the view taken.

Keywords: embezzlement offence, theoretical and practical problems, connections, kinship.

UNELE PROBLEME TEORETICE SI DE PRACTICA JUDICIARA
PRIVIND INFRACTIUNEA DE DELAPIDARE

Delapidarea se inscrie printre cele mai controversate problematici din doctrina si jurisprudenta
romand. Adunand rezultatele cercetarilor si a practicii penale in materia tratatd, articolul de fata
reprezintd o sintezd destinata sa deschida drumul unor noi cercetari pentru penalistii nostri. Ca atare,
redam unele aspectele controversate si expunem argumentat propria noastra pozitie cu nuante critice
la adresa instantei care a pronuntat o solutie sau alta. Importanta reiese nu numai din elementele de
noutate ce au fost inserate de catre legiuitor in Codul penal cdt §i in legislatia penala comparata. Mai
mult, importanta problemei reiese si din faptul ca tratamentul juridic al infractorilor este diferit, dupa
cum se adopta un punct sau altul de vedere.

Cuvinte-cheie: infractiune, delapidare, probleme teoretice si practice, conexiuni, inrudiri.

QUELQUES PROBLEMES THEORIQUES ET PRATIQUES JUDICIAIRES
SUR LE CRIME DE DETOURNEMENT DE FONDS

Ledétournement de fonds est ['une des questions les plus controversées de la doctrine et de la jurisprudence
roumaines. Rassemblant les résultats de la recherche et de la pratique criminelle en la matiere traitée, cet
article est une synthese destinée a ouvrir la voie a de nouvelles recherches pour nos pénalistes. En tant que
tel, nous minimisons certains des aspects controverses et présentons notre propre position avec des nuances
critiques par rapport au tribunal qui a prononcé une solution ou une autre. L'importance émerge non
seulement des éléments de nouveauté qui ont été insérés par le législateur dans le Code pénal, mais aussi
dans la législation pénale comparée. De plus, l'importance du probleme découle également du fait que le
traitement juridique des délinquants est différent, selon qu'un point de vue ou un autre est adopte.

Mots-clés: crime, détournement de fonds, problemes théoriques et pratiques, liens, parenté.

HEKOTOPBIE TPOBJIEMbI TEOPETUYECKOM U CYIEFHOM IMMTPAKTUKH
OTHOCHUTEJIBHO NMPECTYIIVIEHUA O XUINEHUAX

Xuwenue a6nsemcs 0OOHUM U3 CAMBIX CHOPHBIX B0NPOCO8 8 PYMBIHCKOU OOKMPUHE U IOPUCHPYOEHYUU.
Cobpas pesynomamsi UCCLE008AHUU U KPUMUHAILHOU NPAKMUKU NO PACCMAMPUBAEMOMY BONPOCY,
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oanmnas cmamosi npe()cmaeﬂﬂem cobolti CUHmes, npu360HHblﬁ OMKpblNb nymsb K HOBbIM UCCEO0BANHUSIM
0Nl HAWUX KPUMUHAIUCNOS. Taxum 06]?6130]%, Mbl GOCI’IPOMS’GOaMM HEKonopvle CnopHble MOMEHNTbL
u apeymenHmupoeaHHo usjiacaem CO6CM6€HHle no3uyuro ¢ KpumudecKumu HroaHcamu 6 adpec cyda,
BblHeCUe20 mo uiu UHoe peuerHue. SHa4yumMocms eblmeKkaent He maoJjlbKo U3 HO6blX JJ1EMEHMO06, 6HECEHHbIX
3akonooamenem 6 Y2onosnulil KO@@KC, HO U 6 CpABHUMENbHOE )20/106HO€E 3aKkonooamenvbcmeo. bonee moceo,
SHAYUMOCMb I’lp06]l€Mbl eblmeKaenm uz moeo, 4mo npaeoeoe 06pau;eHue C npecmynHukamu pasiudHo 6

3A6UCUMOCTIU OM MOU UL UHOU MOYKU 3PEHUAL.

Knroueswie cnoea: npecmynjieHue o XuwieHus:x, meopemudyecKkue u npakmudecKue np06_/leMbl, Cce6s3U,

POOCINEEHHUKU.

Introduction

1. Inthis article we propose to present some
of the solutions given by the court in relation
to the objective and subjective conditions
necessary for the existence of the crime of
embezzlement, in its various forms and, after
that, we deal with some aspects related to the
sanctioning of this criminal act. We believe
that a systematization of the material and some
published examples from judicial practice can
constitute a practical guide and a way to achieve
thatunity of views so important for the formation
and consolidation of criminal science. Also,
the importance and actuality of the researched
theme results from the new elements that were
inserted by the legislator both in the content of
the new Penal Code, and which come to modify
in a substantial way the legal text, as well as in
the comparative criminal legislation.

2. In the criminal doctrine, it was said
that the crime of embezzlement', due to its
features, presents, within the first group of
service crimes, the highest degree of generic
social danger. In order to characterize the
crime of embezzlement, it is necessary that,
in addition to the two determining elements
in establishing social dangerousness, namely,
the complex legal object and the quality of the
subject (that is, its legal position in relation to
the stolen property), some adjacent elements
should also be taken into account?.

! Vintila Dongoroz, Drept penal, 1939, p.194; Vintila
Dongoroz, Siegfried Kahane, Ion Oancea, losif Fodor,
Petrovici Simona, Infractiuni contra avutului obstesc, Ed.
Academiei Romane, 1963, p.117.

2 Vintila Dongoroz, Explicatii teoretice ale codului penal
romdn, Partea speciald, vol. III, Ed. Academiei Romane,
1971, p. 176.
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Key research insights

The text of this article, in the editorial which
it received in Article 295 paragraph 1 of the
Criminal Code, has the following content, in its
first part: the use, appropriation or trafficking by
an official, in his or her interest or for another,
of money, values or other property which he or
she manages or administers. Then, paragraph
1 of Article 272, letters b) and c¢) of Law no.
31/1990, republished, provides for a special
form of embezzlement, but with subsidiary
applicability to the main rule provided by
the Criminal Code, consisting in the act of
the founder, administrator, general director,
director, member of the supervisory board or
director or legal representative of the company:
b) uses, in bad faith, the goods or credit enjoyed
by society for a purpose contrary to his/her own
interests or for his/her own benefit or to favor
another society in which he/she has interests
directly or indirectly: c¢) it is borrowed, in
any form, directly or through an interposed
person, from the company he/she manages,
from a company controlled by him/her or from
a company controlling the company he/she
manages, the amount borrowed being above
the limit set out in article 144* paragraph (3)
letter(a), or make one of these companies give
any guarantee for their own debts®.

At the same time, according to article 295
of the Penal Code related to art. 308 Penal
Code, constitutes an attenuated variant of
the offense of embezzlement the commission
of the act by the persons who exercise,
permanently or temporarily, with or without

3Mihail Udroiu, Sinteze de drept penal, Editura, C.H.Beck,
Bucuresti, 2020, p. 750.
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remuneration, an assignment of any nature in
the service of a natural person among those
provided for in article 175 paragraph (2)
Penal Code or within any legal entity. It can
be seen that embezzlement is an aggravated
variant that has produced particularly serious
consequences.

At the same time, unlike the previous
criminal code (1969), which regulated the
crime of embezzlement in Title VI, dedicated
to crimes against patrimony*, thus suggesting
that the criminalization had in mind the
protection of the patrimony of the person first,
who gave in the management or administration
to the author of the embezzlement of the
assets, object of the execution act, and in the
subsidiary, protected the service relations,
the Criminal Code in force included the
embezzlement within the service crimes
considering its main legal object. We find
the justification in the statement of reasons.
Thus: “in the project, this deed was brought
where it belonged, namely in the group of
service crimes, because, by committing it, the
social relationship at work is first harmed and,
secondarily, the patrimony of a legal person is
affected. The solution of including the crime of
embezzlement in this category is traditional in
our law, it being consecrated by the legislator
of the Criminal Code from 1936 (art. 236).
The situation is the same in other legislations,
such as art. 432 Spanish Penal Code, art. 314
Italian Penal Code, art. 432-15 French Penal
Code”.

Moreover, in some textbooks® it has been
mentioned that the text’s movement does not
only produce effects on a formal level, butitalso
brings more clarity regarding the conditions
of typicality of the text. Thus, in the current
normative framework, it is even more clear
what is the ranking of social values protected

4 Tudorel Toader, Drept penal roman, Partea speciala, vol.
I, Ed.Universul Juridic, Bucuresti, 2019, p. 255.

5 Sergiu Bogdan, Drept penal. Partea speciald, Ed.
Universul juridic, 2020, p. 234; Vasile Dobrinoiu, Norel
Neagu, Drept penal, Partea speciald. Teorie si practica
Judiciara, Ed. Universul Juridic, 2011, p. 475.
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by the norm: The first place is the protection of
a fair and honest performance of the office by
the public official or the private official (person
from art. 308 of the Penal Code), in the second
is the protection of the patrimony of the person
who gave the property object of embezzlement
into the administration or management of the
author.® Therefore, in order to set up the act,
it is no longer necessary to determine with
maximum rigor the existence of damage to
the victim’s patrimony, especially concerning
the abusive conduct of the public official
proper or assimilated, from the perspective
of its obligation to perform according to its
function.

However, we notice that, in judicial
practice, most of the time, the damage caused
by the action of embezzlement is not so well
outlined, especially when we discuss this type
of crime.

Under this aspect, it was argued, in a certain
view, that, in order for the facts that have been
established by the court to be punished, for them
to constitute the analyzed crime, it is required
that they perfectly match all the conditions in
the text of the law that punishes this crime’.
This perfect match between the appearance of
the material fact and the conditions in the text
of the law must be observed with great care,
because if this match does not exist completely,
then it cannot be said that the given fact
constitutes the crime of embezzlement®. The
argument is found in the principle of legality of
criminalization and sanctions of criminal law”’,
that is, strict observance and application of the
law, requires that when applying a certain text
of law, the situations that the text provides,

Ton Ristea, Drept penal, Partea speciald, vol. IT, Bucuresti,
2020, p.48.

7 Vintila Dongoroz, Tratat, Drept penal, 1939, op. cit
p-197.

8 Petre Dungan,Tiberiu Medeanu, Viorel Pasca, Drept
penal, Partea speciald, vol. II, Ed. Universul Juridic, 2012,
op.cit.p. 7.

® George Antoniu, Noua legislatie penald. Reflectii
preliminare, in Noua legislatie penald traditie, recodificare,
reformd, progres juridic, vol.l Bucuresti, Ed. Universul
Juridic, p. 24.
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to fit (typicality) exactly with the situations
contained in the material fact to which the text
has been applied. It must be respected by both
the citizens and the courts, and therefore no
haste or ease is permitted when it comes to
investigating whether or not an act constitutes
a criminal offense. On the other hand, in order
to find this match between text and fact, every
condition in the text must be examined, and after
it has been clearly understood what meaning
that condition has, it must be verified whether
it finds in the facts of the case a situation which
is perfectly suited to it. This exam should be
done for each condition, thoroughly, seriously,
carefully.

3. Then, by knowing the causes and
conditions that determine or favor the
commission of the analyzed crime, it gives us
the opportunity to understand more precisely
and clearly the role that the means of criminal
law can have in the fight against this service
crime and in protecting service relationships'.
However, there are still cases when some civil
servants violate their duties and by their behavior
create dissatisfaction within the institution.
For example, by abusing their position or the
actual possibilities offered by this position, they
violate their main duty, to ensure the respect
of service relations, and by disturbing the
good running of the units, they harm the legal
interests of citizens or damage the patrimony,
as a consequence of the committed acts. They
cunningly use any weaknesses and mistakes in
the work, they seek whenever lack of vigilance
gives them the opportunity to push for abuse or
misrepresentation to strike in the relationships
of service. The persistence of these dispositions,
habits, conceptions, attitudes, mentalities,
characteristic of our society, is explained by
the lagging behind of consciousness in relation
to social reality, they constitute the cause of
several crimes at work. A similar conclusion
was drawn by French authors regarding the

10 Valerian Cioclei, Manual de criminologie, Ed. All Beck,
1998, p. 6.
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causes and conditions that favor the commission
of the crime of embezzlement!''. In this sense,
they should be educated to cultivate respect
and care for people’s needs, to fulfill their
duties conscientiously and with a sense of
responsibility, to respect service discipline.

But in the present article, the causes of
the crime of embezzlement, we must also
consider conditions that often contribute to the
Commission of this crime, making it possible
to commit it. Among these conditions, we
mention the lack of vigilance, the superficiality
or the ease of choosing officials, the disregard
of the duty of fidelity, especially those who
administer or manage. This largely explains
the consistent fight against service crimes in
general and embezzlement in particular'?.

4. Under these conditions, our criminal
law, through its rules, permanently fulfills
a double action®. First, an action to prevent
crimes, action resulting from the criminal law’s
determination of dangerous acts considered
crimes and from the threat of punishment to
those who will commit crimes. The preventive
action carried out by the criminal law is of
particular importance in the field of protecting
work relationships.

The norms of criminal law that serve to
protect employment relationships, like all
other norms of criminal law (as well as in the
theory of comparative criminal law'!), carry

" Michel Véron, Droit pénal spécial, Ed. Colin, Paris,
1999, p. 110.. Patrice Gattego, Droit pénal spécial, Dalloz,
Paris, 1995, p. 185.

12 George Antoniu, Tudorel Toader (coordonatori),
Versavia Brutaru, Stefan Danes, Constantin Duvac, loan
Griga, lon Ifrim, Gheorghe Ivan, Gavril Paraschiv, Ilie Pascu,
Ion Rusu, Marieta Safta, lancu Tanasescu, Tudorel Toader,
Toana Vasiu, Ed. Universul Juridic, Bucuresti, 2016, p. 298.

13 Vintila Dongoroz, in I. Tanoviceanu, V. Dongoroz,
Tratat de drept si procedura penald, vol. 1, Bucuresti, p. 30—
32; vol. 11, p. 197-220; Traian Pop, Drept penal, vol. I, 1921,
p. 60-81; Eugenio Florian, Trattato di diritto penale, vol. I,
1921, p. 47-80 etc.

4 Thorsten Sellin, L effet intimidant de la peine, in Revue
de science criminelle et de droit pénal comparé, nr. 4/1960, p.
579-596; Jean Pinatel, La prévention générale d’ordre pénal,
in Revue de sciences criminelle et de droit pénal comparé, nr.
3/1955, p. 554-561 si urm.
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out their preventive action in two directions”:
in the direction of general prevention and
in that of special prevention, so that in the
field of preventing the commission of the act
incriminated as embezzlement crimes, we
encounter a general prevention action and a
special prevention action'®.

By the function of general prevention is
meant the anti-criminal inhibitory influence
that the fact that the criminal law prohibits,
under penalty of punishment, certain acts of
conduct and that, through the coercive force of
the state, the punishments established by the
courts will be brought to bear on the members
of society upon fulfillment.

The function of special prevention consists
in the influence exerted on the criminal through
criminal reaction measures, such as to exclude
the commission of a new crime by him/her.

The general prevention function of the
criminal law manifests itself, in our opinion,
underathreefold aspect: 1) through the general
warning about the socially dangerous and
criminally illegal character of the incriminated
acts of conduct; 2) by strengthening the legal
awareness'’ of the recipients of the criminal
law and by mobilizing public opinion against
the criminal acts and those who commit them;
3) by curbing the tendencies of the returned
elements to commit embezzlement crimes,
using for this purpose the threat of punishment
provided for committing the criminal act.

In relation to the preventive effectiveness
of the criminal law through intimidation with
the help of punishment, it should also be
mentioned its double conditioning on the one
hand by the justice of the punishment, i.e., its
proportionality in relation to the generic social

5" Vintila Dongoroz, Principalele transformari ale
dreptului penal in ,Studii juridice”, Edititura Academiei
Romane, 1960, p. 399 si urm.

16 Vintila Dongoroz, Sinteza asupra noului Cod penal al
Romdniei, in S.C.J., nr. 1/1969, p. 4-35.

17 Anita M. Naschitz, Constiinta juridica, Ed. Stiintifica,
Bucuresti, 1964, p. 217, ,,...dreptul , odata format, constituie,
la randul lui, un puternic factor de dezvoltare a constiintei
juridice si de asigurare, pe aceastid cale, a propriei sale
realizari”.
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danger of the act for which it is provided, and
on the other hand, by the inevitability of the
punishment in the case of committing the
crime, for which it is provided, in other words,
by the certainty of the punishment.

It is necessary to mention that the general
preventive action of the criminal law concerns
the criminal sanction established in relation
to the degree of generic social danger, so that
the preventive efficiency of the law actually
depends on the individualization of the
sanctions in relation to the criminal act. But
when it comes to general prevention as an
effect of the application of punishment, it finds
its effectiveness in the punishment applied to
the criminal in relation to the committed act.
The preventive action of the criminal law is
therefore carried out under different conditions
in the two situations.

In another aspect, we note that the norms
of our criminal law devoted to the protection
of work relationships and the punishments
provided by these norms also exercise a special
prevention action, an action that results from
the effective application of the punishment to
the persons who have committed any crime
that has caused harm service relations.

5. In the Criminal Code, the crime of
embezzlement is included in Chapter II, Title
V, entitled “Malfeasance in office”. It seems
to us that the name of Title V is objectionable.
Each of these groups of crimes has a distinct
legal object. It could coexist under a common
name (as a common group legal object) such
as “crimes against public interests”, which
systematizes under this title both corruption
and service crimes, as well as other crimes that
subscribe to this common legal object. The
name of the title cannot consist of a simple
association of the name of the component
crimes, but must express the common features
of the groups of component crimes.

Then, the inclusion of the crime of
embezzlement in the Criminal Code among
service crimes has the following justification,
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the crime of embezzlement is organically
linked to the group of service crimes in that
the active subject (the actual public official
or assimilated'®) of embezzlement crimes is
active within state units, so that committing
the crime of embezzlement implicitly
seriously affects the normal development of
work relationships. These considerations, in
addition to the stated reasons, determined the
maintenance of this crime among the service
crimes (following primarily the defense of
the state apparatus and secondarily as a crime
against patrimony').

In the light of these considerations, bringing
the crime of embezzlement into the group of
service crimes appears completely justified®.

Let us now see how to proceed in order to
clarify whether or not a certain fact constitutes
the crime of embezzlement?'. Itis advisable that
before applying a text, and therefore the one
concerning embezzlement, the judges should
read it carefully, deepen its meaning, seek to
grasp its entire application and understand
what was meant to be punished by that text.

In relation to the legal description of the
crime, the judicial body seeks to identify in
the concrete situation the specific features of
the content of the crime regarding the premise,
object, objective side, subjective side and its
subject (the Dongorozian structure).

The generic legal object of the crime of
embezzlement, as withall otherservice crimes,
is formed by the social relations of a service
nature, therefore, with the conscientiousness,
correctness and honor that civil servants
and other employed persons must show, in

18 Ton Ifrim, https://www.universuljuridic.ro/clarificarea-
unor-probleme-teoretice-ale-legislatiei-penale-legate-de-
notiunea-de-functionar-public/, 12 august 2022.

1 Philippe Conte, Droit penal special, Ed.Litec, 2003, p.
295.

20 Giovani Fiandaca, Enzo Musco, Diritto penale, parte
speciale,. I delitti contro il patrimonio. Ed. Zanichelli,
Bologna, 1996, p.14. Ferrando Mantovani, Diritto penale,
parte speciale, Cedam, Padova, 1989, p.1

21 Under this aspect, we reproduce from Doru Pavel,
Delapidarea, 1959.

the management and in the administration
of money, values or other assets that they
manage?’.

The special legal object of this offense
is specified by its very notion; it consists
in the social relations related to the smooth
development of service relations. Due to the
socio-political value represented by patrimonial
social relations, their protection, by criminalizing
the crime of embezzlement, constitutes the
secondary special legal object, adjacent to this
crime, the protection of social relations related
to the smooth running of the service constituting
the main special legal object. It does not
always provide us with a sufficient criterion
to distinguish this crime from other crimes
with a similar content. We showed, when we
characterized the crime of embezzlement, that it
1S seen as a service crime, but at the same time as
a crime against patrimony. So, the object of the
crime must be analyzed from this point of view.
Therefore, in order to give a just qualification
to the facts, the other elements of the content of
the offense provided for by art. 295 Penal Code
must also be used.

The establishment of the main special legal
object of the crime of embezzlement is also
determined by the material side of the criminal
activity, which gives the deed the character
of a crime against service relations, the
criminalized action (in the ways of committing
the embezzlement) being that of embezzlement
of “goods, money, values...”

Establishing the order of priority regarding
the two special legal objects of the crime of
embezzlement serves to accurately determine
and evaluate the social dangerousness of
embezzlement and to fix the place of this
crime in the system of the special part of the
Criminal Code, as well as to differentiate the
crime of embezzlement from other crimes,
either crimes against patrimony or service
crimes.

22 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. IV, articolele 257-366, Explicatiile noului cod
penal, op.cit.p. 306.
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The material, direct object of the crime is
the money, valuables or other tangible movable
property with an economic value, which the
perpetrator effectively manages or administers
(even if they were not actually recorded in the
accounting of the injured person).

Also, money, valuables or other goods
which, although they are not part of the injured
person’s patrimony, are in fact administered or
managed by the perpetrator, or fraudulently
created extras in management, can constitute
a material object of embezzlement.

According to the provision of art. 295 Penal
Code, for the existence of the material object
of the crime, fwo conditions must be met,
namely: a) the asset must belong to or interest
the public unit, as a rule, and b) the asset must
be in the administration or management of the
subject (intraneus).

These conditions regarding the material
object are essential requirements for the
existence of the dilapidation offense.

In determining the material object of the
crime of embezzlement subject to the action
of appropriation, use or trafficking, the text of
art. 295 Penal Code uses three terms: “money,
securities, or some other good”.

The essential condition of the material
object is that it has a patrimonial value
embedded in the asset of the passive subject,
the legal entity.

Money has a permanent and undeniable
patrimonial value, therefore, it can always
be the material object of the crime of
embezzlement®.

By values are understood the documents
that include receivables to the bearer, i.e.,
receivables that can be realized by the holder
of the document. Thus, it is the state bonds
that participate in the draws, the C.E.C. to
bearer, etc. The manager of such values,
if he/she appropriates them, commits the
crime of embezzlement, because they have a

3 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. IV, articolele 257-366, Explicatiile noului cod
penal, op.cit.p. 307.
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patrimonial value, being always convertible
into money.

The notion of “any other asset” includes
all assets with economic value that constitute
property or, as we have shown, are only
temporarily and provisionally in the possession
of a public or private entity.

In addition to these, the question arose
whether waste can be considered goods and
whether, therefore, they can constitute a
material object of the crime of embezzlement.
The answer to this question depends on the
destination of the respective waste. If, in the
permanent process of production or through
a special provision, the respective waste was
intended either for use within the unit, or
for some form of recovery, in this case they
may constitute a material object of the crime
of embezzlement. If it is established that the
waste is devoid of any value and that it was
to be thrown away with no further use, in this
case, it is obvious that their appropriation
cannot constitute a crime.

Analyzing the amount of the value of the
material object, the question arose whether the
crime of embezzlement exists, in the hypothesis
when this value is completely insignificant*.

In specialized literature, the notion of
money means: banknotes, paper currency,
regardless of whether it is found in cash or at
the disposal of the unit, as well as the metallic
currency.

Values are the documents that carry the
receivables that can be realized in money
(bonds, checks, bank transfer).

By other asset is meant any material thing
that belongs to or interests the state (industrial
and agricultural products, machines, furniture,
etc.).

The goods that constitute the direct object
of the crime of embezzlement must represent
an economic value”. When determining the

2 Vintild Dongoroz si colaboratorii, op.cit.p. vol. ITI, 596;
Vasile Dobrinoiu, Norel Neagu, Drept penal, Partea speciald,
Teorie si practica judiciard, Ed. Wolter Kluwer, Bucuresti,
2008, p. 339.

% Tlie Pascu, in Vasile Dobrinoiu, si colaboratorii, Noul
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value of the object, it is not the subjective
assessment that the criminal has of the stolen
property, but the objective value of the property
that must be taken into account. The existence
and size of the economic value of the asset is
assessed in relation to objective data (nature,
destination, etc.).

In principle, only movable goods can be the
material object of the crime*. What can form
the direct object of the crime of embezzlement
in the case of immovable property is only the
equivalent of the use of an immovable property
or, in general, the fruits acquired from the
immovable property, which are therefore in
reality movable property. An exception to some
extent is immovable property by destination
on the date of the crime, which can form the
material object of embezzlement and which by
their nature are also movable property, which
the law fictitiously considers immovable,
based on their connection with the immovable
property which are attached, constituting an
accessory thereof.

Finally, the material object of the crime
can only be physical goods that are or can be
in the possession of the person. Even if the
evasion is carried out on an asset belonging
to the “values” category, we are still in the
situation of a tangible movable asset, since,
in order to be relevant from the point of view
of criminal law, the right of claim must be
incorporated into a title that offers the offender
the opportunity to realize the claim.

In addition to the aspects regarding the
material object of the crime, it is necessary to
make some clarifications regarding the legal
situation of the asset and the position of the
subject of the crime in relation to it.

The goods on which the action of evasion is
carried out must, as already shown, administer
or manage them.

cod penal, comentat, vol. 11, Ed. Universul Juridic, Bucuresti,
2012, p. 571.

2Victor Nicolcescu, Delapidareasi gestiuneafrauduloasa.
Asemanari §i deosebiri, R.D.P. nr.4/2000, p. 98. Bucuresti,
Ed.” Monitorul Oficial” .

It can happen that goods belonging to other
people end up in the scope of goods in the
possession of the unit, without there being any
legal relationship between those to whom they
belong and the respective unit (for example
goods stolen and placed in the warehouse of a
public unit to be sheltered or sums of money
belonging to the cashier kept in the unit’s
house). These goods do not belong to and are
not of interest, so in case of their theft, the civil
liability of the unit is not engaged. The theft of
these goods does not constitute embezzlement,
but another crime, qualified in relation to the
data provided by the objective reality.

The formation of extras in management, due
to error or incorrect manipulations, according
to the normative acts in force, belong to the
public or private person. The person who
steals from these assets if he/she manages
or administers them, commits the crime of
embezzlement?’.

The property that constitutes the material
object of the crime must be under the
management or administration of the subject
based on the duties arising from the service
report. The subject must therefore have the
position of manager or administrator in relation
to the stolen asset.

If the criminal activity carries on a good of
the unit that at the time of theft was not part of
the mass of goods managed or administered by
the subject, the crime committed constitutes
theft and not dilapidation®.

The establishment of the legal situation of
the asset must, therefore, be done in relation
to the moment of the act, verifying whether
or not at that moment the asset was in the
possession of a unit, the fair qualification of the
criminal activity committed on the respective
asset depends on this finding. Establishing the
legal situation of the asset therefore involves
knowing the dates when the asset entered or
left the unit’s patrimony.

*" The present paragraph takes up the text published by
Doru Pavel, Delapidarea, 1959.
28 Mihail Udroiu, Sinteze de drept penal, op.cit, p. 751
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The cumulative fulfillment of the two
conditions bearing on the situation of the asset
and the position of the active subject in relation
to this asset being an essential requirement for
the existence of the crime of embezzlement,
the achievement of this requirement must
be checked carefully, in relation to the
particularities of each concrete case.

In the legal literature®, the discussions are
limited only to the controversy whether the
assets in the cases shown above belong to or
interest the state, or, on the contrary, do not
belong to or interest the public unit, in the
affirmative case the crime is embezzlement,
the subject having the management of the
assets, in the negative case the crime is an
abuse of trust. For example, the embezzlement
by the employee, through a service contract,
of the money received from the employer for
the purchase of goods constitutes the crime of
breach of trust, and not that of embezzlement,
the perpetrator not having the capacity of an
official. Also, the defendant, a postal factor,
by falsifying some documents, appropriated
sums of money which, temporarily under the
management of some officials from the county
postal departments, such as postal factors,
belong to the state budget. From here, it should
be noted that the defendant’s misappropriation
of the money he/she had under his/her control
constitutes the crime of embezzlement, and
not of fraudulent management, as the court
wrongly held*.

In the criminal doctrine®!, it was emphasized
that, in the case of so-called crimes with a
qualified subject, i.e., those that can only be
committed by a person who has the special
capacity required by the law, the issue of the
correct legal classification of the respective act
as a crime is conditioned, on among others, and
the existence of the quality required by law for

¥ C.S.J., sectia penald, decizia nr. 3502/2002, www.
legalis.ro.

0 C.S.J., sectia penala, decizia nr. 2762/2000, www.
legalis.ro.

31 Vintila Dongoroz, Tratat, 1939, op.cit.p. 204.
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the subject of the crime. In these cases, that
quality of the person constitutes an essential
specific feature of the content of the crime.

Embezzlement is one of the most well-
known crimes with a qualified subject, which,
apart from the problems it poses in relation
to the other specific features of its content,
calls for a careful examination and raises
interesting issues regarding the delimitation of
the subject of the crime. Therefore, the crime
of embezzlement is the crime with a qualified
active subject (intraneus).

If we carefully read the text that punishes
the crime of embezzlement, we find first of all
that the person who committed the crime must
be a civil servant. The one who committed the
crime, is called the subject of the crime, in the
science of law?2.

So, for the crime of embezzlement, the
subject of the crime, i.e., the person who
commits the crime, must fulfill a special
condition: to be a public servant”. This is a
characteristic feature of this side of the crime,
a feature without which the content of the
crime is not realized.

In the text of art. 295 Penal Code this feature
of the offense finds its expression in the words:
“by a public official”. If he/she is not a civil
servant, he/she cannot be charged with the
crime of embezzlement. But what does civil
servant mean? The law explains what we must
understand by civil servant.

The concept of civil servant is defined from
the point of view of the criminal law in art.
175 and whose content is as follows*:

“Civil servant, in the sense of the criminal
law, is the person who, on a permanent
or temporary basis, with or without
remuneration:

32 Idem, op.cit.p. 215.

3 Teodor Vasiliu si colab., Codul penal, Comentat si
adnotat, Partea speciald, vol. I, Ed. Stiintifica si Enciclopedica,
Bucuresti, 1975, p. 364.

3 The present section reproduces the text published by
the undersigned: Ion Ifrim, https://www.universuljuridic.ro/
clarificarea-unor-probleme-teoretice-ale-legislatiei-penale-
legate-de-notiunea-de-functionar-public/12 August, 2022.
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a) exercise duties and responsibilities,
established under the law, in order to realize
the prerogatives of the legislative, executive
or judicial power;

b) exercise a position of public dignity or a
public position of any nature;

c) exercises, alone or together with other
persons, within an autonomous government,
another economic operator or a legal person
with full or majority state capital, duties related
to the achievement of its object of activity.

(2) Likewise, a public servant, within the
meaning of the criminal law, is considered a
person who performs a service of public interest
for which he/she was vested by the public
authorities or who is subject to their control or
supervision regarding the performance of that
public service”.

Therefore, what characterizes the quality of
civil servant from a criminal point of view, is
primarily the fact of exercising a function or a
task in the service of public interest.

This function or task can be of any kind. It
does not matter if it is for a shorter or longer
time, if it is permanent or random, it does not
matter if the official was appointed with legal
forms or without such legal forms. It is enough
that he/she has fulfilled a task in the service
of public interest, in order to be considered
a public servant, that is, so that the article of
the law regarding the crime of embezzlement
can be applied to him/her, this of course if the
other conditions of this text are fulfilled.

We have shown above that the civil servant
must exercise a public function or public
dignity or in the service of public interest.

In the specialized literature®, the problem
arises of knowing what is the meaning and
extent of the notion of public servant from the
point of view of criminal law, in order to be
able to delimit the sphere of persons who have
this quality required by art. 175 Penal Code.

35 Gheorghe Voinea, The active subject of the crime
of embezzlement, RDP no. 4/2000, Bucharest, Ed. R.A.
“Monitorul Oficial”, p, 120-121.

The issue is of particular interest, both
theoretically and practically, because the
requirements of criminal law determined by
the necessity of criminal charges call for the
establishment of a wider scope, the attribution
of a more extensive meaning to the notion of
“public official” than the one recognized, in
principle, in the administrative law .

The difficulty of defining the concept of
public official comes from the lack of coverage
or, on the contrary, from the widening of the
scope of the concept of public official and,
as such, the variations of definitions given
to this term can create great difficulties of
interpretation in judicial practice.

We note that, art. 175 of the criminal law
in force defines the notion of “public official”,
limiting itself to defining the notion of “public
official” in a broad sense [art. 175 para. (1)], as
well as the concept of civil servant “de facto”
or “by assimilation” [art. 175 para. (2)].

In addition to these, we also specify the fact
that, within the scope of the notion of civil
servant®’, this name also includes the person
who performs a service of public interest
for which he/she was vested by the public
authorities or who is subject to their control
or supervision with regard to the fulfillment of
that public service, even if it is not paid from
public funds, but privately.

In defining the public function and
outlining the scope of the persons who have
the capacity of civil servant, the provisions of
Law no. 188/1999 regarding the Statute of civil
servants®®. According to this law, the public

3 The present section reproduces the text published by
the undersigned: Ion Ifrim, https://www.universuljuridic.ro/
clarificarea-unor-probleme-teoretice-ale-legislatiei-penale-
legate-de-notiunea-de-functionar-public/12 August, 2022.

37Vintila Dongoroz, Gheorghe Daranga, Siegfried Kahane,
Dumitru Lucinescu, Aurel Nemes, Mihai Popovici, Petre
Sirbulescu; Vasile Stoican, Noul Cod penal si Codul penal
anterior. Prezentare comparativa. Ed. Politica, Bucuresti,
1969, p. 92. In the opinion of the cited authors, the restriction
of this term was determined by the difficulties encountered
in judicial practice, because the term official had too broad a
meaning.

3% Republished in the Official Gazette. nr. 365 din 29 mai
2007.
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function represents the set of attributions and
responsibilities established under the law,
in order to realize the prerogatives of public
power by the central public administration, the
local public administration and the autonomous
administrative authorities.

The civil servant is the person appointed,
according to the law, to a public position. The
person who was released from public office
and is in the reserve corps of public servants
retains his/her status as a public servant. The
totality of civil servants within the autonomous
administrative authorities and within the public
authorities and institutions of the central and
local public administration constitutes the
body of civil servants.

In this context, it should be emphasized
that the exact determination of the scope of
the notion of a public official is of particular
importance, today more than ever, for the
effective combating of this category of
criminals. The criminalization and sanctioning
of these offenses constitute the means of
criminal law to ensure compliance and
fulfillment of service duties by all those who
perform a job in the mechanism of our state.
However, the state and its entire mechanism
are currently of special importance due to
their increasingly comprehensive economic-
organizational  and  cultural-educational
functions, and the fulfillment of the tasks
corresponding to these functions also requires
criminal law means.

The problem is, we think, generated by the
care not to give too much expansion to the
notion of a public official, due to the wide scope
of framing offered by the incriminating texts
- no matter how limited these incriminations
are, possibilities that are also related to the
scope wide range of persons whom art. 175
Penal Code includes them under the name of
civil servants.

We consider that this is the main problem,
because, first of all, it is the most common
in practice, and secondly, the solution to be
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reached is related to the most radical legal
effects, to the existence or not of a criminal
liability for some offenses by certain categories
of persons.

Schematically, we are looking for theoretical
solutions for the following aspects of the
notion of a public official, what content does
this concept have from the point of view of
criminal law and under what conditions does
a person acquire this quality, becoming an
intraneus active subject of a certain category
of crimes?

Under this aspect, the provisions contained
in art. 175 Penal Code, although they do not
refer to the Statute of Civil Servants, they
nevertheless mention the phrase “the person
who (...) exercises (...) a public function of
any nature”. In other words, public officials,
within the meaning of the criminal law, will
also be persons who exercise a public function
in the service of a public authority, public
institutions, or other legal entities under public
law, which makes the scope of the notion
of “public official” not be circumscribed
only to persons who exercise public power
prerogatives, because the notion of “public
official” regulated by our Criminal Code has a
larger scope than that provided by the Statute
of public officials®.

Art. 175 of the criminal code shows that
whenever the criminal law uses the expressions
of public dignity, public institution, public
unit, or others that contain the term “public”,
it refers to everything that interests the
central or local bodies of power or the state
administration, institutions, enterprises or
economic organizations of the state, companies
in which the state has participation in any form,
cooperative organizations of any kind, mass
organizations or associations or institutions of

% Constantin Duvac, Functionarii publici bancari cu
atributii de control si obligatiile care le incumba potrivit noilor
coduri: penal si de procedura penald, communication held at
the international conference with the theme “Current affairs in
banking legal activity”, organized by the Association of legal
advisors in the banking financial system at Piatra Neamt, in
2010.
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a social or professional nature and in general
everything that interests society, in totally or
in part and the promotion of its interests within
the legal order, regulated by the state.

The content of this article of the law clarifies
the meaning of the expressions function of
public dignity or a public function of any
nature®.

Ifthe official is in the service of such a public
unit, then the crime of embezzlement can be
charged, of course, if the other conditions are
also met, conditions that we examine below.

We have examined above the condition that
must be fulfilled by the one who commits the
crime - the subject of the crime - in order to be
charged with the crime of embezzlement. We
showed that he/she must be a civil servant and
we explained what is meant by civil servant’’.

According to the provisions of art. 295 Penal
Code, the active subject, in the author’s sense,
of the crime of embezzlement can only be the
civil servant who administers or manages the
assets on which the embezzlement action is
carried out*?. Therefore, the author of the crime
of embezzlement can only be the civil servant
who, based on the obligations arising from the
employment relationship, has the authority to
manage or administer the respective assets*.

By management is understood the activity
carried out in order to preserve (keep and
making available) and the material circulation
(inputs and outputs) of the goods that belong
to or interest the unit. This activity is carried
out through a complex of operations that find

40 George Antoniu (coord.), Noul Cod penal. Comentariu
pe articole, Vol. 1I (art. 57 171), Ed. C.H. Beck, Bucuresti,
2008, pp. 566 567; Gianina Cudritescu Pila, Notiunea de
functionar, in RDP nr. 3 din 2001, pp. 90 92.

4 Fr. Strauss, Nofiunea de functionar in dreptul nostru
penal, in Justitia”, 1956, nr. 3, p. 454; O. Stoica, Despre
subiectul infractiunii de delapidare, in ,Legalitatea”, 1959,
nr. 9, p. 25.

42 Participants in the crime of embezzlement who do not
have the powers of administration or management of the
assets required to be the author of the crime, even if they
have directly committed acts of evasion, are considered
accomplices. Decision of the Supreme Court no. 1 207 of June
11, 1959, in ,,Legalitatea”, 1959, nr. 12, p. 72.

4 Vintila Dongoroz si colab., vol. III, 1971, p. 597.

their reflection on the material level in the
documents of receipt, storage and delivery (by
counting, weighing, measuring), as well as
in the preparation and keeping of the record
documents of these goods. Thus, the material
contact with certain goods, also exercised as
a result of the service relationship, but for the
purpose of using the entrusted goods, does
not constitute management. The theft of these
goods must be classified as theft or abuse of
trust and not embezzlement (for example,
employees who are entrusted with tools, raw
materials, protective clothing, sports materials,
etc.). The use by the civil servant of the assets
entrusted to him/her for this purpose constitutes
a purpose other than that of administration or
management. The use of the asset entrusted
to the employee can be carried out in his/her
personal interest (clothes, gloves, protective
glasses, etc.) or in the work process submitted
by him/her for the production, transformation
or repair of goods (raw materials, tools, fuel,
fuels, etc.).

On the contrary, the manager does not have
tasks that involve the performance of an action
for the use of the good, his/her task being, as
shown above, to preserve the good and to bring
about the fulfillment of provisions regarding
its circulation (receiving and handing over
the good). These attributions fix the profile
of the management activity and determine
the specific obligation from the content of the
work report in the case when the official is a
manager*,

As 1s known, the regularity or validity, from
a formal point of view, of the employment
relationship does not influence the existence
of the quality of civil servant, being the actual
exercise of the duties by a person within the
unit in which he works is sufficient.

Against this wide acceptance of the notion
of civil servant, the question arises whether
a person who actually, (de facto) therefore

4 Vasile Dobrinoiu, Norel Neagu, Drept penal, Partea
speciald. Teorie si practica judiciard, op.cit., p. 478.
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without a legal investiture, performs acts
belonging to the management activity can
have this quality and implicitly can be held
accountable according to art. 295 Penal Code.
The answer is affirmative, in our opinion, in
the sense that the de facto manager can be
subject to the crime of embezzlement, but not
every actual exercise of an attribution that is
indirectly contingent on the management of
the unit constitutes de facto management®.

The actual exercise of the management
activity is considered to be a de facto
management when the person without
qualification performs acts specific to the
performance of the management activity,
regardless of whether this person is a civil
servant of the respective unit or a private
individual (for example an official who,
exceeding the attributions, interfere in the
management of the unit or a private individual
who temporarily or permanently replaces the
real manager (the case of relatives or friends
of the manager who replace him/her and work
for him/her*).

Therefore, the performance of the
management activity attracts by itself the
responsibility of management on those who,
without having this quality, in fact performed
acts of the management activity. For example,
it was decided that the act of the defendant, a
tax inspector within a financial administration,
to appropriate sums of money from the receipts
made in this capacity, constitutes the crime of
embezzlement, and not the crime of fraudulent
management. This, because the defendant has
the capacity of a civil servant, and as part of
his/her duties, he/she also had the obligation
to manage the collected sums, while the
fraudulent management is committed by any

4 Gheorghe Voinea, Subiectul activ al infractiunii de
delapidare, op.cit..p. 120.

4 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. IV, articolele 257-366, Explicatiile noului cod
penal, op.cit. 308; S.Proca, Incadrarea juridical a faptei
gestionarului de a folosi fara stirea conducerii unitatii
personae pentru a-l ajuta in muncd si care prejudiciaza avutul
obstesc, RR.D. nr.6/1977, p.32.
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person who has assets under preservation or
administration, not being required to have the
capacity of office clerk®.

Also, the court decided that the defendant
had, at the time of committing the act, the
capacity of an official who manages goods, in
the sense of art. 295 para. (1) in conjunction
with art. 308 para. (1) Penal Code. She
was employed at the cashier of Theater E
as a cashier and performed management
duties, consisting of selling tickets for the
performances held in the theater, collecting
their value and depositing this money at the
theater cashier. Therefore, the amount of money
stolen was in her management. Regarding the
lack of formalities for the employment of the
defendant with an employment contract, the
court considers that the apprehension of the
crime of embezzlement is not conditioned by
the existence of a valid employment contract
at the time of the commission of the crime,
because only the existing factual situation is
relevant, as it is necessary that the person in
question to fulfill an assignment in the service
of the legal entity. This condition is fulfilled
in the case, the accused carrying out his/
her activity, during the trial period, with the
consent and at the disposal of the management
of Theater E*.

By administration is understood the activity
that is carried out in order to ensure the role that
the patrimony of a unit must fulfill in relation
to the purpose and tasks of that unit®. This
activity is carried out through a complex of
operations that find their concretization in the
acts by which provisions are issued or taken
regarding the economic and legal situation
and the circulation of goods (for example, the
conclusion of economic contracts for, supply,

Y1.C.S.J., sectia penald, decizia nr. 1005/1998, in CP. Ad,
p.- 793.

* Andrei Viorel Tugan, Codul penal, Parte speciald.
Include jurisprudenta nationala 2014-2020, Ed. Universul
Juridic, Bucuresti, 2020, p.359-364.

4 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. 1V, articolele 257-366, Explicatiile noului cod
penal,
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distribution or sale of goods, payment order,
etc.).

The activity of administration is, therefore,
an activity of disposition, while the activity
of management is an activity of execution, of
fulfilling acts of disposition.

The administrative activity is carried out
by those who, according to the service report,
have the authority to dispose of the patrimony
of the respective unit: administrators, heads of
units, accountants®, etc.

Administrators have virtual contact with
the assets they manage, unlike managers, who
have physical contact; therefore, the action
of evasion, in the case of the managers, is
carried out directly, through the material act
of taking the asset, while in the case of the
administrators, through an act of disposition,
which has the effect of removing the asset
from the unit’s patrimony.

From the point of view of the situation of
the subject in relation to the stolen asset, as
shown above, both in the case of management
and administration, the unit’s representatives
always come, materially or virtually, in contact
with the assets managed or administered by
virtue of the attributions that they matched
their employment relationship. Therefore, the
search for an explanation along the lines of
civil law of the difference between the position
of the subject in relation to the asset in the
case of management and the same position in
the case of the administration of the asset is
not necessary, especially since it only leads
to confusion and questionable solutions (for
example, the manager would have, and the
administrator would have a legal possession,
or the manager has material possession, and
the administrator a legal possession, etc.).

The administrator is the official who,
among his/her duties, also has those regarding
the conclusion of disposition documents
regarding the goods of the injured person or

0 Gr. Ripeanu, Unele probleme privind continutul
infractiunii de delapidare, in ,,Analele Universitatii ’C. L.
Parhon”, 1956, nr. 6, p. 164.

to administer these goods (for example, the
director of a legal entity)>'.

Also, the administrator within the
meaning of the criminal law is also the
judicial administrator or the liquidator of
the insolvent debtor’s assets, as well as any
of their representatives or subordinates. The
administrator of the association of owners
or tenants is also a direct active subject of
the crime of embezzlement. For example,
the administrator of the owners’ or tenants’
association has the capacity of an official. His
act of appropriation, use or trafficking, in his
own interest or for another, of money, valuables
or other assets that he manages or administers
constitutes the crime of embezzlement®.

Criminal participation 1is possible in all
forms: coauthor, instigation, complicity;
however, all co-authors must have the
special capacity required by law, otherwise
complicity in the commission of the crime
of embezzlement will be held for unqualified
active subjects who directly contribute to it.

In the case of co-authorship, the special
quality required by law for the author is
required. For example, the perpetrators are two
managers of the same warehouse or a manager
and an administrator at the same store™.

The duties of manager or administrator
are not necessarily required for instigators or
accomplices. They can even be from outside the
unit to which the goods belong. An accomplice,
for example, is the accountant who agrees to
enter the names of fictitious persons in the
payroll in order to help the paying cashier of
the unit to evade the amounts that would have
been due to these persons®, or the auditor who,
finding, during the inventory, an addition in
management, does not register it, accepting to

5! Tlie Pascu, Mirela Gorunescu, Drept penal, Partea
speciald, editia a 2-a, Ed. Hamangiu, 2009, p. 301.

52 Decizia nr. 3/2002, publicata in M. Of. din 24 februarie
2003, www.legalis.ro.

33 Trib. Suprem, Sectia penald, decision nr. 1207/1959, in
L.P. nr. 12/1959, p. 72.

3 Trib. Suprem, Sectia penala, decision nr. 6311/1970, in
CD. 1970, p. 361.
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be appropriated by the manager®. Acts specific
to the material element of the deed committed
by a person who does not meet the conditions
for the active subject of the crime, but together
with it, are acts of complicity, and not of co-
authorship.

The immediate passive subject of the crime
of embezzlement is the institution/unit where
the civil servant works or another employee
who also has the quality of manager or
administrator damaged.

For the crime of embezzlement to exist, the
following conditions (elements) must be met:
a) the goods that form the material object of
the crime must have been in the administration
or management of the perpetrator, b) an act of
embezzlement must be carried out on those
goods, ¢) to produce a harmful consequence
that causes or could cause damage to the public
or private unit, d) the perpetrator has worked
with intention.

These conditions on which the existence
of the crime of embezzlement depends are
accompanied by certain requirements that give
a specific note to this crime. In particular, the
requirement regarding the subject of the crime
(the quality of a public official in charge of
management or administration) is especially
typical of embezzlement.

This requirement, like the condition
regarding the belonging of the good that
accompanies it, refers to realities that exist
before the commission of the crime and is
outside the material activity carried out by
the perpetrator and his mental attitude and, as
such, together form a situation premise in the
content of the crime®’.

55 Tribe. Supreme Court, Criminal Division, decision no.
3082/1972, in RRD no. 1/1977, p. 166. Regarding complicity,
see also Trib. Supreme Court, Criminal Division, decision no.
294/1981, in RRD no. 10/1981, p. 72.

%6 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. IV, articolele 257-366, Explicatiile noului cod
penal, op.cit.p. 309.

7 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. IV, articolele 257-366, Explicatiile noului cod
penal, op.cit.p. 310.
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Therefore, the content of the crime of
embezzlement can be divided into: the
situation-premise; the objective side and
the subjective side, these parts depicting the
structure of the content.

The starting point in examining the content
of the crime of embezzlement must be the
premise-situation, 1i.e., the investigation of
the conditions that make up this situation,
namely the condition that the assets that form
the material object of the crime belong to the
state unit (public person/public institution)
or the natural person (private person) and
the condition that the perpetrator has the
capacity of a civil servant with management
or administration duties.

These conditions regarding the pre-existing
situations constitute, therefore, the basic basis,
the premise that must be established in order
to be able to proceed to the analysis of the
other conditions from the content of the crime.
We remind you that what is included in the
content of the crime are not the pre-existing
realities themselves, but the condition that
they pre-existed.

Examining the objective side of the crime of
embezzlement, like any other crime, involves
the analysis of the constituent parts of this side:
a) the material element and b) the immediate
follow-up. However, since there must be a
causal link between the criminal activity
committed and the result produced, this will
be analyzed as a requirement belonging to the
objective side of the crime’.

The material element of the crime of
embezzlement consists in the act of stealing
the asset managed or administered by the
active subject, committed in one of the ways
provided by art. 295 Penal Code: appropriation,
use, trafficking.

As it was also shown, the characteristic
feature of the crime of embezzlement and,

8 Constantin Mitrache, Cristian Mitrache, Drept penal
romdn, Partea generald, Ed.Universul Juridic, editia a I1l-a,
revazuta si adaugitd, Ed.Universul Juridic, Bucuresti, 2019,
p.164.
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therefore, of each of the ways of achieving
its objective element is the act of evasion,
an action that is involved in each of these
ways™.

Appropriation consists in the act of
effectively appropriating the stolen asset,
which represents the final moment of the
criminal activity of theft.

The literal meaning of the word is: fo make
one’s own. So, the term “appropriation” from
the content of the crime of embezzlement
translates the idea of making one’s owned an
asset belonging to the unit’s assets.

Appropriation does not carry out a
transmission of the right of ownership. Like
any illegal activity, it gives rise to a precarious
detention, with an illegal character, but which,
by the will of the criminal, creates for him/her
or another person, for the benefit of whom the
crime was committed, all the benefits that a
real owner of the good would have.

Appropriation implies a material activity
of taking possession of the good for oneself.

So, the simple possession of the good is
not always relevant to characterize the crime,
because the possession of the good can be the
result of the subject’s functional attributions.
Having the goods in his administration or
management, the subject has, or may have,
the possession of those goods. However, this
holding is not in his own name and for himself,
but for the unit to which the respective assets
belong.

The conversion of this detention for the
unit into a detention in its interest or for
another characterizes the objective side of
embezzlement - in the form of appropriation -
and it must be externalized in an unequivocal
activity of taking personal possession of the
asset.

Therefore, in the case of embezzlement
carried out in the form of appropriation, the
development of the criminal activity begins

% Vintila Dongoroz, si colab., Explicatii teoretice ale
Codului penal, Partea speciala, vol. 111, op.cit.p.466.

with the operation of taking and removing the
asset from its previous position and ends with
the transfer of the asset into the possession of
the perpetrator in bad faith, a transfer that is
also part of the action of evasion. Therefore, the
reference to the appropriation of the property
was used by the legislator to determine
and express, through its final moment, the
criminalization of the act of evasion.

What is necessary for the consummation
of the criminal activity of misappropriation
is that the subject has the power to behave
towards the stolen good as towards his own
good, being able to exercise acts of disposition
on the good. Thus, the deed of a manager
who appropriates an asset from those he/she
manages, by consuming or disposing of it,
constitutes appropriation.

We specify that the consummation of
the crime does not require the modality of
appropriation, that the subject dispose of
the stolen property, but only that the act of
appropriating the property is carried out in such
a way as to have created the possibility for the
perpetrator to dispose of the property, of course
without the right, as a good of his own.

The problem more often encountered
in practice in relation to this feature of the
objective side - appropriation - is that of the
ratio between lack and appropriation.

The ascertained lack of a quantity of the
goods under the administration or management
of the subject was often equated with the
subject’s appropriation of these goods.

In reality, these two notions: lack
and appropriation are not in a relation
of equivalence, but can be found in the
relation from cause to effect. In this report,
appropriation is characterized as a cause, and
lack appears as an effect. If any appropriation
produces a lack, not every lack is necessarily
the effect of an appropriation by the subject
who administers or manages the goods.

The lack can also come from other causes:
fortuitous event, losses from handling, losses
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due to storage conditions, mistakes in the
administration or preservation of the goods,
scriptural mistakes in the accounting of the
respective operations or in the inventory (in
this case the lack is only apparent), evasions
committed by third parties and so on.

All these causes and others of the same kind
can be at the origin of the lack, hypotheses
in which appropriation is excluded. From
here, we must draw the conclusion that /lack
i1s not equivalent to appropriation, which is
otherwise a point of view consistently accepted
in judicial practice.

The relationships between lack and
appropriation have created in judicial
practice problems of proof and problems of
qualification. Although distinct from each
other, judicial practice has often intertwined
these issues, drawing conclusions regarding
the qualification from the way of interpreting
the lack as an evidential element.

The premise from which the discussions
and the adopted solutions started was that if
the lack is not equivalent to appropriation and
therefore does not enter as a constitutive feature
in the content of the crime of embezzlement, it
can still constitute evidence of appropriation,
not direct evidence, but an indirect proof, a
presumption.

The use consists in the perpetrator’s act of
using the stolen good, use that completes the
criminal activity of theft®,

One of the problems raised by this form of
the objective side is that of knowing if one can
speak of embezzlement through use, when no
harm has occurred to the person in question.

Therefore, in the case of embezzlement
carried out in the form of use, the carrying out
of the criminal activity also begins by taking
and removing the asset from its previous
position and ends with the use of that asset,
use which is equivalent to the appropriation of
its economic (monetary) equivalent and which
thus completes the action of evasion. Therefore,

0 Mihail Udroiu, Sinteze de drept penal, op.cit, p. 751.
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also in the case of use, the legislator referred
to one of its moments to criminalize the act
of evasion. This method of embezzlement is
therefore characterized by the facts that taking
possession of the asset, which completes the
act of theft, is not done for the appropriation of
the asset itself, but for the appropriation of its
use, of the equivalent that this use represented,
the appropriation of the asset is only temporary,
how long does the use last.

In order for the use of the stolen good to
complete the objective side of the crime, it
must have produced a harmful consequence
for the unit (public person (state) or private
unit), either by reducing the use value (wear
and tear), or by not carrying out or delaying
operations due to the absence at the necessary
time of the respective good, so that a material
damage has been caused.

The wuse represents a  temporary
manifestation®!, carried out either in the own
interest of the subject of the crime, or in the
interest of another. It thus constitutes a crime
of embezzlement, the method of use, the act of
a manager who steals garments from the store
to be worn by himself or another person, and
after use, returns them to the store.

The goods that are the object of the activity
of use must be non-consumable goods,
otherwise the wuse implies consumption,
equals appropriation and therefore the act
committed will constitute an appropriation, as
it represents an action of effective possession
of the good (has disposed of it) and not only
simple appropriation of the equivalent of its
use.

Trafficking consists in the speculation of
the stolen good and the appropriation of the
profit obtained, acts that represent moments of
the criminal activity of theft. A characteristic
example of committing the crime of
embezzlement through trafficking is the act of
a manager of materials and auto parts to give

' The duration of the subject’s use of an value that
manages is devoid of consequence regarding the existence of
the crime.
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these goods for temporary use to other people,
in exchange for benefits.

In the case of this modality of the crime
of embezzlement, the operation of taking and
removing the asset from its previous position
is therefore followed by the performance of
some speculative operations with a view to the
appropriation by the perpetrator or by another
person of the resulting profit.

Embezzlement through trafficking is not
done, therefore, with a view to appropriating
the asset, but only for the purpose of
appropriating the profit derived from the
speculation of that asset. The appropriation
of the property is therefore only temporary
for the duration of the trafficking operations,
after their completion the property is returned
to the property of the injured person. It turns
out that even in the case of trafficking, taking
possession of the property is temporary. As a
result, the scope of specula operations of the
stolen asset must be limited only to acts of
using the asset as a means to obtain a profit.

What  distinguishes the action of
“trafficking” from the “use” is to obtain a profit
in the first case and to satisfy one’s needs in
the second case, both of which are achieved by
using the good and its subsequent restoration
in the unit’s patrimony, as opposed to by the
action of “appropriation”, to which there is no
reintegration in the previous position of the
good®.

In other words, the trafficking activity
involves: 1) a temporary use (and not an
effective appropriation of the asset, as in the
case of appropriation), 2) the appropriation
of the profit arising from the speculation
operation (and not a simple use of the asset as
in the case of the use).

Therefore, the sale of an asset under
the management or administration of the
perpetrator and the appropriation of the price
constitutes embezzlement by appropriation,

62 The present section takes up the text published by Doru
Pavel, Delapidarea.
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and not by trafficking, because in this case
the sale implies the theft of the asset and its
disposal.

In the same way, the sale of the stolen
goods and the return to the management of the
injured person of their value or other goods
of the same kind constitute embezzlement
committed by appropriation, followed by
the covering of the damage caused®, and not
embezzlement committed by trafficking.

If the manager did not appropriate the
price of the sold good, but made the sale in
irregular conditions or obtained a profit on the
occasion of the sale, the act does not constitute
embezzlement®, lacking the action of stealing
the good, but it will constitute, as the case may
be, another crime, as, for example, an abuse
of office. For example, the court held that on
February 19, 2011, being a driver in the S.C.
T S.R.L., while making a race in the European
area, the defendant appropriated the amount
of 2,200 liters from the tank of the received
Volvo brand truck, unjustifiably using the fuel
card; he replaced the truck’s tires with older
ones, appropriated his work mobile phone and
the car GPS system, after which he abandoned
the truck in Belgium, facts that caused damage
in the amount of 40,750 lei. It was assessed
that the defendant culpably committed the
crime of embezzlement®. With regard to the
misappropriation of the work mobile phone,
we believe that the crime of breach of trust
would have been imposed.

% In the same sense, see the decision of the Supreme
Court, col. pen no. 1456 of May 16, 1958, published in C.D.,
1958, p. 350; on the contrary, the decision of the Supreme
Court no. 1166/1955, published in “Popular Legality”, 1,955,
no. 7, p. 759, which considers the act embezzlement through
trafficking; decision of the Trib. Capital, II criminal college
no. 1910/1955, published in “Legalitatea populara” 1956,
no. 7, p. 832, which considers the act embezzlement through
trafficking, and the annotator of the case abuse of office.

% In the opposite sense, judicial practice was pronounced;
see criminal decision no. 2047 of May 3, 1956 of the Suceava
Regional Court, published in “Justitia nouva”, 1956, no.
5, p. 884 and 885, in which it is claimed that it constitutes
trafficking within the meaning of art. 236 the giving of goods
on credit by the managing seller, if it was sought by this to
obtain a profit.

% C. Ap. Bucuresti, s. I pen., dec. nr. 1350/22.09.2016.
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In judicial practice, it was decided that the
facts of defendant I who, as a sales manager
within S.C. A S.R.L., in the period January 01,
2007-January 15,2010, trafficked in his interest
(as a shareholder of S.C. K S.R.L.) and his
associate, T (co-shareholder and administrator
of S.C. K S.R.L. and, respectively, sole
shareholder and administrator of S.C. C
S.R.L.), electronic products from warehouse
no. 1 belonging to S.C. A S.R.L. (intact
products, both new and from returns), a fact
achieved by establishing by defendant I for
various electronic products belonging to the
injured party S.C. A S.R.L. (intact - coming
from the company’s warehouse no. 1) of
preferential sales prices for S.C. K S.R.L.
and S.C. C S.R.L., below the average selling
price of the same categories of products to
other customers, causing this company a loss
in the amount of 714,139.97 lei, established
by the accounting expertise report, meeting
the constitutive elements of the crime of
embezzlement in continuous form®.

We appreciate that the normative variant
of the acquisition is incidence. In the case of
trafficking the good is temporarily removed
from the patrimony of the legal person, being
subjected to speculative operations, the author
acquiring his profit in this way®’.

The carrying out of the embezzlement
action, which constitutes the material element
of the crime of embezzlement in any of its
forms, determines, as it was shown, a change
in the previous situation of the stolen goods by
taking possession of these goods permanently
or temporarily by the perpetrator®®.

The harmful consequence caused by
carrying out the act of evasion, which is the
material expression of the impact brought to
the relationships that form the legal object of
protection in the criminalization of art. 295

% C. Ap. Bucuresti, s. I pen., dec. nr. 363/05.03.2015.

7V. Dorinoiu, op.cit.p. 481.

% Constantin Mitrache, Cristian Mitrache, Drept penal
romdn, Partea generald, Ed.Universul Juridic, editia a Ill-a,
op.cit, p.167.
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Penal Code, consists in creating a factual
situation contrary to the one that should result
from respecting the factual position that the
injured person had, in the sense that he can no
longer in fact dispose of the asset that forms
the material object of the theft. This factual
situation causes or exposes the person against
whom the evasion was committed to material
damage.

In the production of this material damage
that results from the immediate follow-up, the
impact that the evasion action has brought to
the protected social value, i.e., the possession
that the injured person has over the asset that
forms the material object of the crime, is
materialized.

In the case of official crimes, therefore also
the crime of embezzlement, the occurrence
of the prosecution against which the criminal
law acts also means the occurrence or the
possibility of occurrence of the damage, the
harm, the civil injury brought to the injured
person. This organic connection between
the criminal injury and the civil injury in
the crime of embezzlement, the legislator
took into account both when establishing the
criminalization in art. 295 Penal Code, as well
as the legal individualization of the sanction.

In order to consider the objective side of
the crime to be realized, it is necessary that
between the action of absconding and the
consequence produced — the change in the
factual situation of the good from which the
damage results, there must already be a cause
to effect link®”. 1t is not sufficient, therefore,
to observe only that any of the actions which
constitute the material element of the offense
of embezzlement have been committed and
that damage has occurred to the private or
public person, that there is therefore a civil
consequence, but that, as we have shown
above, there is a need for it. it should also be
established that the evading action has caused

% George Antoniu, Raportul de cauzalitate in dreptul
penal, Ed. Stiintifica, Bucuresti, 1968, p.94.
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the change in the factual situation (immediate
consequence) and that the damage caused is
the consequence of the change in the factual
situation of the good. Practically, any evading
causes a damage, but not all damage is the
result of an evading.

In order to establish the concrete existence
of the content of the crime of embezzlement,
the absence of one or some assets from the
injured person’s patrimony must be established
and its reality must be verified.

The formal finding of a lack of writing is
not sufficient, as it can sometimes come from
errors in record keeping, just as the finding that
there is no lack of writing does not necessarily
imply the non-existence of a material lack, the
regularity of the writings can often come from
skillful manipulations of the criminals in in
order to mislead the control and supervision
bodies™.

As we have shown above, if the act of
embezzlement, in any of its forms, always causes
a lack, on the other hand, not every lack within
a patrimony is the result of an embezzlement.
It can also come from other causes, such as, for
example, another crime (negligence, theft, etc.),
from losses, wastage’!, etc.

Lack of management can come from various
causes; it is always necessary to establish its
real cause.

The careful research of the cause that
determined the lack is required even more,
since often the discovery of the crime starts
from the finding of a lack in the management
of money or materials of the injured person.

The lack is indirect evidence that can
sometimes create a strong presumption of a
person’s guilt, but which must be corroborated

" On the contrary, a case in which this problem arose
was wrongly resolved by the Huedin Court by sentence no.
829/1956, published in “Legalitatea”, 1957, no. 2, p. 193.

! 'In this regard, see the decision of the Supreme Court no.
16/1955, published in the C.D., 1955, vol. IIl, p. 59, which
shows that the court must establish all the factual elements
in relation to the real causes that determined the deficiencies
in management and, in relation to these causes, to determine
whether the shortages are not due to other circumstances that
would exclude evasion.

with other concrete circumstances in order to
convince the court of the truth in question. By
virtue of its active role, the court will have to
investigate, with the help of the administered
evidence, the concrete circumstances of the
case and establish whether the observed
absence is the result of an act of evasion
committed by the accused.

The investigative and judicial bodies must,
therefore, pay special attention to establishing
the real cause that determined the occurrence
of the consequences.

In order to establish the objective side of
embezzlement, it is necessary to unequivocally
establish the performance of the action, which
constitutes the material element (the activity
of, appropriation, use or trafficking)’?, and that
this is definitely the cause of the lack in the
patrimony of the public or private person.

In conclusion, therefore, since the causal
link between the material element of the
crime and the immediate consequence is an
objective link, it requires the ascertainment
of the objective reality of the cause and not
the simple assumption of its existence, the
establishment of the reality of the consequence
and the objective causal link between the cause
and the result, i.e., between the committed
deed and the change in the external world.

The criminal activity of embezzlement
is carried out only with intention. In the
characterization of intention, generally, two
elements are designated that are combined
with each other, each of them representing a
mental act: an act of knowledge or foresight,
and an act of will.

Regarding the act of foresight or knowledge,
it is generally stated that the criminal must
realize the socially dangerous consequences
of his/her act, in other words he/she must have
the representation in advance of the entire

2 The finding of the crime of embezzlement can take place
at any time during the management period and not only when
the management is handed over. Decision of the Supreme
Court, criminal college, no. 594 of March 17, 1959, published
in “Legalitatea”, 1959, no. 9, p. 72.
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chain of his/her acts, with all the objective
attributes of these facts and the consequences
they must produce”.

Inthe criminal representation - characteristic
of the subjective side of the crime - the facts
must appear with all their attributes and the
consequences of these facts in their objective
materiality. In other words, the criminal must
realize that by performing a certain material
activity, designed by him, this activity will
give rise to a certain result. If this result is the
one that we find in the content of the crime
with the socially dangerous attribute, we can
conclude that the feature of the provision from
the subjective side is achieved.

As such, we will only make some
clarifications regarding the mental attitude
that accompanies the material activity of
embezzlement.

The mental process under which the
embezzlement activity is carried out consists
in the fact that the perpetrator, taking the
decision to carry out the act of embezzlement,
realized the nature and consequences of this
action and accepted the realization of those
consequences.

Regarding the act of will, it is stated in the
criminal law manuals that the criminal must
want - that is to say, follow - the production
of the socially dangerous result of his/her
actions, which assumes that he/she acted with
the aim of this result being produced (the direct
intention) or, although he did not want - so he
did not follow - the occurrence of the socially
dangerous result, he foresaw it and accepted it
anyway (indirect intention’).

In the crime of embezzlement, the authors
agree that direct intent is required’.

The immediate consequences
embezzlement action and the

of the
socially

3 Constantin Mitrache, Cristian Mitrache, Drept penal
romdn, Partea generala, editia a I1I-a, op.cit, p.172.

™ George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. 1V, articolele 257-366, Explicatiile noului cod
penal, op.cit.p. 313.

> Alexandru Boroi, Drept penal, partea speciala, editia 4,
op.cit.p. 493.
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dangerous character of these consequences
do not vary in the case of the methods of
committing the crime of embezzlement. What
differs from one modality to another is the
target (goal) towards which the subject tends
by committing the evasion action.

In principle, in the crime of embezzlement,
this target (purpose) is to obtain a profit, to
satisfy an interest by committing the act of
embezzlement. This common goal, however,
varies in content from one modality to another,
as follows: in the case of appropriation, the goal
is to dispose of the stolen property; in the case
of use, the goal is to appropriate the equivalent
of the use of the good, and in trafficking, the
goal is to appropriate the profit derived from
the speculation of the good.

Achieving the purpose for which the subject
committed the crime is not necessary for the
consummation of the crime of embezzlement.

As we have already shown, the crime is
considered consummated from the moment
when the subject created the effective possibility
to dispose of, use or speculate on the stolen
good, in other words, he had the possibility of
achieving the intended goal.

Determining the purpose, however, is
necessary for the fair characterization of the
committed act and for establishing the legal
treatment of the criminal.

Also, in order to specify the concrete degree
of social danger of the committed deed and to
individualize the criminal’s punishment, an
important role is played by establishing the
motive that led the perpetrator to commit the
crime.

According to article 295 of the Penal
Code in force in relation to article 308 Penal
Code the commission of the offense by an
administrator or a manager who exercises,
permanently or temporarily, with or without
remuneration, is a mitigated variant of the
offense of embezzlement, this capacity in the
service of a natural person of those referred
to in article 175 paragraph (2) of the Penal
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Code (the natural person who exercises a
service of public interest for which he/she
has been invested by public authorities or
who is subject to their control or supervision
in relation to the performance of that public
service) or within any legal entity.

The aggravated version, according to art.
295 Penal Code related to art. 309 Penal Code
it is retained if the act caused material damage
greater than 2,000,000 lei. This aggravated
variant will be retained including in the
hypothesis of committing the act by direct
active subjects provided for by art. 308 Penal
Code in force.

The cause of aggravation of the crime of
embezzlement as provided for consists in the
particular social dangerousness of the act, due
to the existence of two objective circumstances:
the frequency of acts of the same nature or the
seriousness of the consequences caused.

The social significance of a deed results
not only from the circumstances relating
exclusively to that deed, but also from those
circumstances external to the deed, which
reflect on it and influence its concrete degree
of social danger.

The frequent commission of acts of
embezzlement is a circumstance likely to
create, for the act that is included in the series
of such crimes, a more accentuated social
danger. The application of this circumstance,
however, requires that the criminal has known
the increased gravity of the committed deed
arising from the frequent commission of the
crime of embezzlement. The social climate
in which a deed is committed is always
an objective circumstance that enters as a
component in determining and evaluating the
degree of social danger of that deed. Then the
aggravation of responsibility is not applied for
the deeds of others, but because the deed of
the accused is inserted in the chain of crimes
of the same nature, which increases the guilt of
the perpetrator and, implicitly, also increases
the social resonance of his deed. Regarding

the nature of this circumstance, it constitutes a
special legal aggravating circumstance.

If the frequent acts were committed by the
same author, the application of competition or
recidivism will not remove the application of
art. 295 Penal Code (in this case there will be
a contest).

The second aggravating circumstance that
makes the deed present a particular social
danger is the seriousness of the consequences
caused, greater than 2,000,000 lei. These
consequences are different from the damage
created by the crime and whose value
constitutes the criterion for establishing the
ordinary punishment.”

As the text of the provision emphasizes, the
serious consequences must be of a nature to
particularly increase the social dangerousness
of the deed.

In the provisions of art. 295 paragraph 2
Penal Code the sanctioning regime for attempted
embezzlement is provided”’. In order for the
crime of embezzlement to be consummated’®,
it is necessary to carry out the act of taking
possession of the asset, that is, establishing the
possession in bad faith in the criminal’s profit,
and through this, at the same time, the immediate
follow-up takes place, the change in the factual
situation of the asset, which causes material
damage to the injured party. It is sufficient for
the consummation of the deed that, through
the position in which the asset was placed by
committing the act of evasion, the possibility
of achieving the goal pursued by him/her is
created for the subject of the crime.

Any cause, independent of the will of the
subject, which intervenes and terminates
the execution or prevents the prosecution
from occurring constitutes the upper limit

6 George Antoniu, Tudorel Toader, (coordonatori), si
colab., vol. 1V, articolele 257-366, Explicatiile noului cod
penal, op.cit.p. 313.

7 Vasile Dobrinoiu, Norel Neagu, Drept penal, Partea
speciald. Teorie si practica judiciard, op.cit., p. 482.

8 Gheorghe Ivan, Mari-Claudia Ivan, Drept penal. Par-
tea speciala conform noului Cod penal, Editia 4, Editura C.H.
Beck, Bucuresti 2019, p. 408.
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of attempted embezzlement (for example,
catching the criminal at the moment when he
separates the goods he/she wanted to steal,
the start of rain that makes it impossible to
remove the bale of goods; however, it does not
constitute an attempt, but a consummated fact,
the act of a manager hiding some things in a
warehouse that he/she was going to remove
later from the premises of the unit, or the act
of putting money or other goods in a briefcase
in order to achieve a personal interest, etc.

Another issue worth emphasizing concerns
the nature of repeated material acts committed
in the case of the crime of embezzlement. In
order to retain the character of a continued
crime of embezzlement, it is not necessary
that the repeated material acts committed in
the implementation of the same resolution be
of the same nature”. That is, a material act can
take the form of appropriation, another under
that of use or trafficking. The requirement
of the law is satisfied since each separate
act constitutes a way of committing one and
the same crime, respectively, the crime of
embezzlement®*. For example, in judicial
practice it was decided that the defendant
was convicted for committing the crime of
embezzlement in a continuous form consisting
in the fact that, as a parish priest, in the period
August 1, 1999-December 17, 2005, at Parish
A, he appropriated at different time intervals
the total amount of 93,926 lei, to the detriment
of parish A and Protoyery A CC?*!.

In art. 295 paragraph 1 Penal Code it
is stipulated that the punishment consists
of imprisonment from 2 to 7 years and the
prohibition of exercising the right to hold
a public office. The limits of the prescribed
punishments are not rigid, since, by applying
mitigating circumstances or aggravating
circumstances, the limits of each group can be

" Florin Steteanu, D.Nitu, Drept penal. Partea generala,
vol. II, Ed. Universul Juridic, Bucuresti, 2018, p. 31.

8 Decizia nr.798/1970 a Tribunalului Suprem, sectia
penala, in Revista Romana de Drept, nr.9/1970, p.166.

8 C.Ap. Constanta, s. pen., dec. nr. 1076/27.10.2016,
www.rolii.ro.
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changed from case to case. In the operations of
individualizing the punishment, all the criteria
for individualizing the punishment will be
taken into account.

The main criterion for establishing and
individualizing the punishment is the value of
the damage caused by the crime.

The amount of the damage must be
determined in relation to the amount of stolen
goods (amounts or things) and not to the
difference remaining after the restitution of
some of them.

If the crime of embezzlement took the
form of a continued crime®’, the value of the
damage caused is given by summing up the
damages caused by the repeated acts, and the
establishment of the sanctioning treatment
of the participants in this crime takes place
according to the ordinary rules in this matter.

Forthe mitigated variant: the special penalty
limits for the base form are reduced by one
third®. For the aggravated version: the special
limits of the punishment provided by the law
(including in the case of committing the act by
direct active subjects provided for by art. 308 of
the Penal Code) are increased by half*.

5. The crime of embezzlement is related
to the other crimes in the group of crimes
committed by evasion, due to the similarity
between them regarding the content of
the special legal object, the nature of the
material object, the material element whose
characteristic feature - in the case of all crimes
in this subgroup.

The crime of embezzlement is, however,
different from other service crimes. The
first difference i1s given by the situation-
premise, which in the case of the crime of
embezzlement consists in the fact that the
active subject manages or administers the

82 Decision of the Supreme Court, criminal college, no.
2433/1955, published in “Justitia nouva”, 1956, no. 5, p. 883,
considers successive misappropriations of money from the
same management as continuous embezzlement.

8 Mihail Udroiu, Sinteze de drept penal, op.cit, p. 760.

8 Vasile Dobrinoiu, Norel Neagu, Drept penal, Partea
speciala. Teorie si practica judiciara, op.cit., p. 478.
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asset in the possession of the public or private
person, while in the case of the other crimes
the situation-premise is limited, among others,
to the position the active subject to perform or
not an act of service.

A second difference is given by the way in
which the evasion action is carried out, in the
realization of the objective side of the crimes in
this category. The different forms in which this
action is carried out mark the difference both
in terms of the content of the objective element
and the establishment of the consummatory
moment of these crimes.

In relation to the other crimes, which are
also carried out through an act of evasion,
the crime of embezzlement differs from them
(theft, robbery, etc.) by the quality and special
position of the active subject of the crime,
which, according to the law, must have the
capacity of an official and to be in charge of
the administration or management of the assets
of an institution, assets of which the material
object of the embezzlement is a part®. This
particularity affects the legal object of this crime
in the sense that it gives this object a complex
content, the act constituting not only an official
crime but also a crime against patrimony.

Between the offense of misappropriation
and the offense of hijacking funds there are
similarities regarding the special legal object,
the nature of the material object and the
premised situation (these being identical to the
incriminations in art. 295 and 307 Penal Code).

The essential difference between these two
offenses is given by the content of their material
element. Although, in the case of both crimes,
the incriminated action consists in the illegal
movement of the asset from the position it
had in the possession of the unit, in the case
of embezzlement, this action is carried out by
taking possession of the asset, i.e., by removing

85 Vintila Dongoroz, Introducere la explicatiile teoretice
ale Partii speciale, in Explicatii teoretice ale Codului penal
roman, vol. 1II de Vintilda Dongoroz, Siegfried Kahane, Ion
Oancea, losif Fodor, Nicoleta Iliescu, Constantin Bulai,
Rodica Stanoiu, Victor Rosca, Editura Academiei Romane,
Bucuresti, 1971, p. 7.

it from its place, and in embezzlement it is
carried out it is achieved by illegally changing
the predetermined destination of the asset, thus
by evading its destination. The movement of
the asset in the case of embezzlement is usually
carried out within the same patrimonial sphere,
while in dilapidation the asset passes from one
patrimonial sphere (injured person) to another.

In practice, there may be cases where the
crime of misappropriation of funds is committed
in order to facilitate the commission of an
embezzlement. In this case, the two criminal
activities will constitute a series of crimes.

The crime of embezzlement differs from
crimes against patrimony (committed by
abuse of trust or deception), both by their
characteristic feature (evasion in the case of
embezzlement), and by the different content
of the premise-situation, which marks a
substantial difference between the mentioned
crimes®® ( in the case of embezzlement, the

% Thus, a just solution is given when it is shown that
the appropriation of a cart that the defendant, a member of
the G.A.C., had obtained from the G.A.C. with the title of
loan constitutes an abuse of trust and not embezzlement. In
this case, there is no relationship between the defendant and
G.A.C. a prior report of a patrimonial nature, but a legal work
report that attributed to him the management of the property
he appropriated (criminal sentence of the Brasov City Court
no. 443/1952, published in “Justitia”, 1952, no. 5, p. 785);
by decisions no. 554/1955 (published in C.D., vol. III, p. 67,
and no. 1 140/1955, published in C.D., vol. III, p. 70, the
Supreme Court justly changes the classification of the facts of
appropriation of the sums entrusted to a salaried employee to
hire workers for breach of trust to the detriment of the state’s
property (first case) and fraud (second case) in embezzlement,
as he appreciates that the defendants had the management of
these amounts. Or, in the case of the crimes of breach of trust
and fraud, the subject, active, as is known, can be an employee
of the respective public unit, but he must not be a manager or
administrator of the assets he appropriates. person who had the
management of these amounts and was obliged to make the
payments on behalf of the reception base, the Supreme Court
established that the act constitutes embezzlement and not a
fraud against the private patrimony and that compensation
civil rights are not granted to the producer, but to the state,
which remains obligated to them. Decision no. 1 079/1955,
published in “Legalitatea”, 1955, no. 6, p. 622. In the same
way, the Timisoara Court judged that the appropriation of the
sums resulting from the difference between the purchase price
for some products and the lower price with which the defendant
bought those products constitutes embezzlement and not fraud
to the detriment of the producers, the appropriated amount
belonging to the state’s assets, and the defendant having the
management of this amount. The decision. Timisoara Court
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pre-existing condition consists in the pre-
existence of the legal service relationship under
which the active subject has management or
administration duties, which will constitute
the direct object of the crime).

The crime of embezzlement can be found in
a correlation report or in a report of connection
with other crimes, according to the nature and
intensity of the link that unites these other
crimes with the crime of embezzlement.

When the prior commission of the crime of
embezzlement (preceding crime) conditions
the existence of another crime (subsequent
crime), there is a correlation between them,
and the crimes are correlative. For example, the
crimes of favoritism, concealment, omission
of reporting are subsequent crimes to the
crime of embezzlement and conditioned by its
commission. Without the existence of the crime
of embezzlement, these crimes cannot exist.

If there is only a link between the crime of
embezzlement and other crimes that derives
from the way the crime was committed or
from the circumstances of time, place, etc.,
the existence of one crime not depending on
the existence of the other, these crimes are
related and the relationship between they are
a relationship of connection, and if the acts are
committed by the same perpetrator, there is
competition with connection®’. For example,
the crime of embezzlement is committed for
the purpose of committing another crime;
crimes of bribery*, etc., or a crime of forgery

no. 3 663 of July 22, 1958, published in “Legalitatea”, 1959,
no. 1, p. 76). In the opposite sense, the Arad Court wrongly
qualifies as fraud that brings damage to the unit’s assets and not
embezzlement by false appropriation of a part of the minium
collected from citizens by registering smaller quantities of
grain than those that actually resulted in threshing. Decision
of the Arad Court no. 352 of September 9, 1958, published in
“Legalitatea”, 1959, no. 4, p. 75.

87 See, decision of the Supreme Court, criminal college,
no. 1889, published in “Legalitatea populara”, 1957, no.5,
p. 563, regarding the situation when the defendant has two
distinct separate and independent businesses and committed
embezzlement in each of them separately. The act is not
embezzlement in a continuous form, but two related
embezzlement offenses in competition.

8 Brasov Court, by sentence no. 852 of March 29, 1958
(published in “Legalitatea”, 1959, no. 9, p. 73), wrongly settled
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in documents or destruction of documents or
documents is committed in order to facilitate
the commission of an embezzlement, or a
crime (arson, destruction) is committed to hide
the commission of an embezzlement.

The cases shown often appear in the form
of the contest with connection; the same
criminal, alone or in partnership, commits the
crime of embezzlement through the mediation
of another crime, or to conceal the crime of
embezzlement; commits another crime.

A problem that has given rise to countless
discussions in specialized legal literature,
and varied and contradictory solutions
in legal practice, was that of establishing
whether embezzlement committed by forgery
constitutes a unit or a plurality of crimes. The
importance of the problem emerges not only
from the need for theoretical clarification, but
also from the fact that the legal treatment of
criminals is different, according to one point
of view or another.

In support of the thesis that embezzlement
committed by forgery constitutes a unique
complex crime®, it was argued that the act
of forgery “is devoid of its own meaning in
relation to the social danger and any other;
socially dangerous pursuits” and therefore, in
conclusion, that we cannot speak of a criminal
autonomy of the forgery activity, but only
of “a material act of committing the crime of
embezzlement”. Supporters of this thesis also
invoke the argument based on the unity of
purpose in the execution of the criminal act
and the unity of the criminal resolution of the
criminal.

Embezzlement by forgery is also considered
a complex crime by lawyers who believe that

a case regarding embezzlement and speculation, deciding
that only one crime, the crime of embezzlement, had been
committed, and not two crimes in competition embezzlement
and speculation.

8 See also Gr. Ripeanu, Cdteva observatii pe mdarginea
unor hotardri judecatoresti in legatura cu problema
pluralitatii §i unitatii de infractiune, publicatd in ,,Legalitatea
populara”, 1956, nr: 1, p.25; 1. Tarhon, adnotare publicatd in
Legalitatea”, 1958; nr. 1, p. 70.
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the activity of embezzlement (crime-purpose)
absorbs the activity of forgery (crime-means),
recognizing the court’s right to assess that this
activity constitutes a complex crime.

It was also argued that embezzlement by
forgery constitutes an ideal® contest of crimes,
there being only one fact (embezzlement by
means of forgery), unit of criminal resolution
and prosecution, and the defeat of two legal
provisions.

The crime of embezzlement accompanied
by forgery represents in reality, as the supreme
court”' also points out, a real contest, the
two facts each constituting a crime. These
activities have a different legal object, distinct
content and social danger of their own, and
by committing them special legal provisions
are defeated. This autonomy in fact must
correspond to a juridical autonomy.

Conclusions

As it follows from the previous
developments, the need to analyze the crime
of embezzlement is imposed as a topic not
only of topicality compared to the frequency
with which it appears in judicial practice,
but also because it raises a complex issue
likely to influence the regulation of criminal
repression, a regulation whose improvement
concern all the criminal laws of the world.
Of course, we cannot consider that we
have exhausted the entire problematic of
the analyzed subject. On the contrary, the
cases, notes and studies, published open new
perspectives and highlight the importance
and scope of the researched matter.
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The problem of the order of law in general, and of coercion in particular, we believe is relatively well
developed in general legal theory. More comprehensive and complex studies can be found in the branch
sciences. In addition to this, the concept of coercion and a series of problems related to this subject are the
subject of multiple discussions, in the process of which a series of insufficiently examined problems were
detected both in the general theory of law and in the branch sciences. Despite these drawbacks, jurists,
philosophers and sociologists all over the world have over the years been concerned with researching
various aspects of the phenomenon of coercion. Valuable works have been consecrated, which have not
lost their value as sources of information to this day. But some issues were examined in these works,
taking into account the political-ideological representations that dominated those times, which led to
vague interpretations of the facts, sometimes even distorting their understanding.

Keywords: law, legal coercion, state coercion, coercive measures, rule of law, rights and freedoms.

CONFIGURATIA JURIDICA A CONCEPTULUI DE CONSTRANGERE

Problema ordinii de drept, in general, si a constrangerii in mod special consideram ca este relativ
dezvoltata in teoria generald a dreptului. Studii mai ample si mai complexe gdsim in stiintele de ramurad.
Necatand la aceasta, conceptul constrangerii si o serie de probleme legate de acest subiect constituie
obiectul discutiilor multiple, in cadrul carora s-au depistat o serie de probleme examinate insuficient
atat in teoria generald a dreptului, cdt si in stiintele de ramura. Cu toate aceste inconveniente, juristii,
filosofii, sociologii din toata lumea s-au preocupat de-a lungul timpului de cercetarea mai multor aspecte
ale fenomenului constrdngerii. Au fost consacrate lucrari prefioase, care nu si-au pierdut nici pana azi
valoarea ca surse de informatii. Insa unele probleme erau examinate in aceste lucrari, tindnd cont de
reprezentarile politico-ideologice care au dominat acele timpuri, fapt care a condus la interpretari vagi
ale faptelor, uneori chiar denaturand intelegerea lor.

Cuvinte-cheie: drept, constrangere juridica, constrangere statala, masuri de constrangere, stat de
drept, drepturi si libertati.

CONFIGURATION JURIDIQUE DE LA NOTION DE CONTRAINTE

Le probleme de l'ordre du droit en général, et de la contrainte en particulier, est relativement
développé dans la théorie générale du droit. Des études plus approfondies et complexes que nous
trouvons dans les sciences de la branche. Malgré cela, le concept de contrainte et un certain nombre de
problemes liés a ce sujet font l'objet de multiples discussions, au cours desquelles un certain nombre de
probléemes insuffisamment examinés ont été trouvés a la fois dans la théorie générale du droit et dans
les sciences de la branche. Avec tous ces inconvénients, des juristes, des philosophes, des sociologues
du monde entier se sont préoccupés au fil du temps de rechercher plusieurs aspects du phénomene de
la contrainte. Des ceuvres précieuses ont été consacréees, qui n'ont pas perdu de leur valeur en tant que
sources d'information a ce jour. Mais certains problemes ont été examinés dans ces travaux, en tenant
compte des représentations politico-idéologiques qui dominaient cette époque, ce qui a conduit a de
vagues interprétations des faits, parfois méme a déformer leur compréhension.

Mots-clés: droit, coercition légale, coercition de [ 'Etat, mesures de coercition, Etat de droit, droits et
libertés.
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IOPUJUYECKASA KOHOUI'YPALIUA KOHUEIIIUHA ITPUHYXKJIEHUSA

Bonpoc o nopsoxe npasa 6 yeiom u npunyscoenus 8 YacmHoCmu, Ha Haul 63271510, OMHOCUTNETbHO
xopowio paspaboman 6 obwell meopuu npasa. bonee obwupnvie u CLodicHbIe UCCIEO0BANHUSL MONCHO
Haumu 6 ompaciedulx Haykax. Homumo smoeco, nonwsamue npuHy’cOenus u pso npoodiem, Céa3aHHbIX ¢
MO MEMAMUKOU, AGTAIOCA NPEOMEMOM MHOLOUUCTEHHBIX OUCKYCCULL, 8 PAMKAX KOMOPHIX ObLI BbLAGTEH
PO MAOU3YHUEeHHbIX NPpoOIeM Kax @ obwell meopuu npasa, max u 6 ompaciegvix naykax. Heesupas
Ha 9mu Hedouemvl, NPasosedvl, PUIOCOPbL U COYUOLO2U CO BCE20 MUPA HA NPOMANCEHUU MHOSUX Tiem
3AHUMATUCH UCCLE008AHUEM PAZTUYHBIX ACNEeKMO8 henomena npunyicoenus. bviiu oceewenvt yennvie
pabomuwl, Komopuie u no cel 0eHb He YMpamiuiy c80etl aKmyarbHOCU KaK UCmodYHuky ungopmayuu. Tem
He MeHee, HeKOmopble 6ONPOCHL PACCMAMPUBATUCH 8 IMUX PADOMAX € Y4emom 20CNOOCMBOBABUILX 6 e
8peMena NOIUMUKO-UOEON0SUeCKUX NPedCmasienutl, Komopble NpueoOUIU K HeYemKoMy mMOoIKOBAHUIO

gbakmoe, UHO20A Oadice UCKANCAS UX NOHUMAHUE.

Knrwouesvie cnoea: npaso, npasosoe npumysicoeHue, 20CyO0apCmEeHHoe NPUHYIHCOeHUe, Mepbl
NPUHYHCOCHIUS, BEPXOBEHCMBO NPABA, NPABA U CB0OOOYL.

Introduction

In legal science, there is still no unified
theory of coercion that combines both legal
and state principles of this phenomenon in
society, and the term “state legal coercion”
has not yet been widely recognized.

In the general theory of the state and
law and in legal disciplines, there was
a widespread tradition of “comsidering
coercion in relation to the state, only one of
the methods of state management of society,
combined with persuasion, encouragement,
stimulation [1]”.

Thestudymethodologyincludestraditional
research methods: logical, grammatical,
analysis and synthesis, deduction and
induction, observation and comparison.

Results and discussions

The subject of research by legal scholars
has always been state coercion (and to a large
extent this tradition persists to this day), while
legal coercion has been considered at best as
the form in which state coercion manifests
itself; frequently, the terms “state coercion”
and “legal coercion” were used as synonyms
[2, p. 18]. For example, D. G. Nohrin believes
that “... In a state of law, any action of an
authority must have a legal form” [3, p. 20].

These studies did not take into account the
fact that legal coercion and state coercion, like
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law and the state itself, cannot be assimilated,
although in essence they are interrelated
phenomena.

State constraint is a type of constraint
that is distinguished by the subject of its
implementation. Such coercion is exercised
by the state, represented by its organs and
officials,and anindication ofthis characteristic
of state coercion, in one form or another, is
to be found in most of its definitions. For
example, V. N. Protasov suggests that state
coercion is “an external influence on behavior
based on the organized power of the state and
aimed at the unconditional affirmation of the
will of the state” [4, p. 157].

A. 1. Kaplunov defines state coercion as
“a method of influence that consists in the
application by state bodies and their officials of
measures established by law, which constitute
a system of legal restrictions, deprivations,
burdens or other actions that allow obliged
persons to carry out his/her instructions and
to comply with the prohibitions established
by law, as well as to ensure public order and
the security of individuals, society and the
state against potential and actual threats” |5,
p. 17].

According to A. 1. Dvoryak, “state
coercion is the impact of the state (through
its organs and officials) on the behavior of
people to achieve a set goal - the will of the
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state, expressed in legal norms. This impact
on people’s behavior is achieved by exerting
mental, physical or other pressure, established
by law and exerted on a specific person, which
consists in limiting or depriving the specified
person of certain benefits, interests, as well
as imposing certain additional obligations to
him/her” [6, p. 26].

It seems that legal coercion, as a type of
general social coercion, can be distinguished
by such a criterion as the nature of its
impact: legal coercion always acts as a
coercion mediated by legal norms, at the
same time, the objectification of general
social coercion through legal framework is
designed to minimize the possible negative
effects of coercion in human society and
acts as a guarantee that its implementation
will generally have socially favorable
consequences. Considering legal coercion as
a type of state coercion is possible only if it
is proven that only the coercion, the subject
of which is the state, is capable of having a
legal character. For example, V. S. Egorov
believes that “legal coercion is established
and implemented by the state” [7, p. 38].

However, it is obvioua that there is clear
and convincing evidence to the contrary. The
fact that “coercion based on legal norms can
be exercised by persons unrelated to the state
apparatus and, moreover, who do not have the
personal authority to exercise state coercion”
and that therefore “there is a legal coercion
which is not state coercion”, rightly notes P.
V. Demidov [8, p. 8].

N. Ovsyannikov, which, depending on
the subject authorized to apply coercive
measures in the sphere of entrepreneurial
activity, distinguishes between state coercion
and public law coercion, naming citizens,
individual entrepreneurs and organizations
authorized to apply legal coercive measures
in accordance with the law or the contract as
subjects of the latter [9].
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The most eloquent example of legal
mediation of non-state coercion is the
existence in criminal law of institutions of
legitimate defense, of extreme necessity and
of apprehension of the offender. Examples
of legal coercion exercised not by the state
and not under the authority of the state are
also the application by the employer of
one of the disciplinary sanctions provided
for in article 206 of the Labor Code of the
Republic of Moldova. In the given case, the
coercion is of a legal nature, because the
possibility of its use is expressly provided
by the legal norms, but it cannot in any case
be recognized as state coercion, because it is
exercised by non-state actors and not under
the authority of the state. State coercion and
legal coercion can also be distinguished by
the object against which they are applied.
The object of legal coercion is always
the activity and will of the criminal, and
state coercion applies to a person whose
interests are in conflict with the will of the
state, regardless of the form in which it is
expressed. Of course, most of the time, the
object of legal coercion is also the object of
state coercion. However, situations where
the objects of state and legal coercion do
not coincide cannot be ignored. Thus, for
example, if the state itself is the offender,
under conditions where the state is legal, it
can be compelled to behave appropriately
through legal mechanisms, either by the
international community or by civil society.

Legal coercion and state coercion also
differ in the purpose of their application. If
the purpose of legal coercion is to ensure the
well-being of society as a whole and of each
individual member of it by resolving conflicts
that arise in society and by harmonizing
various social interests, the purpose of state
coercion is to subdue the will and activity of
an individual or a social group to the tasks of
ensuring the welfare of the state. Of course,
any activity of the state can also be described
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as aiming to ensure social stability by
regulating the most important social relations,
but not because the “common good” is the
real purpose of its existence. Maintaining
social peace and harmony by regulating social
relations is a guarantee of the durability of
the entire state system, because any state
that is not able to reconcile social interests is
doomed to destruction.

In our view, the relationship between
the state and legal coercion is dualistic in
nature. On the one hand, at all stages of its
historical development, the state acted and
continues to act as the main subject of legal
coercion. In a state of law, the law is the most
effective means of implementing the state’s
strategy and tactics, the most effective tool
for implementing its policies. A state that
does not refer its activities to the rule of
law is not considered legitimate by society
and therefore cannot expect a stable and
sustainable existence.

If we look at the relationship between legal
and state coercion from another perspective,
we see that the state is the primary law
enforcement force. Because, at the present
stage of social development, it is the state
that holds such a powerful power, to which
other subjects must submit, it is the one that
most effectively exercises legal coercion. It
is the state that gives power to the law [10,
p. 322].

Thus, the dual nature of the relationship
between state and legal coercion determines
the introduction into scientific circulation
of the term “state-legal coercion”, which,
however, is usually used as a synonym of the
concepts “state coercion” or “legal coercion”,
without being defined independently.
Numerous definitions of state-legal coercion
logically and simultaneously indicate the
signs of both state and legal coercion. For
example, N. V. Lugovet believes that by “the
legal coercion of the state must be understood
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the impact on people’s behavior based on the
rule of law to subordinate them to the will of
the state” [11, p. 26].

A. V. Korkin defines state-legal coercion
as “a type of social coercion exercised on a
strictly legal basis, a special type of activity
of specially authorized subjects, as a rule,
of state bodies of executive power, and in
the cases directly specified in the law , and
of public formations, consisting in the direct
physical, mental, material or organizational
impact on the subjects of legal relations
(both individual and collective), through the
application of specific measures, which have
a negative content for the person against
whom they are used, applied in the case
of the commission of crimes, as well as by
the emergence of special conditions for the
prevention, repression of crimes and the
avoidance of undesirable consequences for
society and the state of a natural, social and
anthropic order” [12, p. 34].

It seems that, given the question of coercion
in a rule of law, it is the legal coercion of
the state that should be the object of such
study. We find that legal coercion has some
specific meaning in a rule of law, unlike state
coercion, which is inappropriate to consider
in isolation from its legal form of application.
It also makes no sense to consider other
manifestations of social coercion, because
they do not have specific forms of expression
in the legal-state sphere and are implemented
through mechanisms based on morality,
religious norms, customs and other elements
of the social mechanism for regulating social
relations.

It seems that the specificity of the state
legal coercion as an independent type of
social coercion is manifested primarily by the
specificity of its goals.

The ability to use coercion to impose its
will is one of the most important attributes
of the state, and the content of the state’s
will can be determined both by the needs of
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society and its members, and by the state’s
own interests. Depending on whether the will
of the state expresses the interests of society
or a narrow social group, its objectives
change and, consequently, so does the use of
coercion. The specific nature of legal coercion
by the state is determined by the fact that the
state has the power to use legal coercion only
to the extent that its activities are aimed at the
fulfillment by the state of its general social
functions. In this sense, the main purpose
of the legal coercion of the state is to bring
the behavior of the subjects under its control
in accordance with the general social will
expressed in the law. It seems obvious that
no other subject of legal coercion is able to
fully undertake the implementation of the
coercive conformity of the actual behavior
of the participants in social relations with
the models established in the norms of law,
because no other subject has sufficient power
and authority for it, and therefore we cannot
consider this objective to be an objective
of any other type of legal coercion except
that of the state. Another specific feature of
state legal coercion is the presence of special
requirements for its implementation. Since
coercive state-legal influence acts as a private
activity of state bodies and its officials, it is
subject to the same requirements as any other
activity of state bodies: legality, expediency,
publicity, professionalism, etc.

The qualitative specificity of the legal
coercion of the state is also predetermined
by the special legal position of the state as
the subject of the coercion. The specificity
of its position lies in the fact that, for the
state, the exercise of legal coercion is both
a right and an obligation, while for all other
participants in social relations, the possibility
of exercising a coercive influence is only a
right, because it represents an opportunity to
satisfy their own interests and is implemented
or not according to the choice of the subject.

While other subjects apply legal coercion
when there are two factors - objective
(the occurrence of circumstances that are
considered grounds for legal coercive action
in the legal norms in force) and subjective (the
will to act coercively), the state applies legal
coercion in all cases in which it is impossible
to secure the interests recognized by law
through other means of action. Of course, in
the vast majority of cases, the question of the
need to act coercively is decided directly by
the authorities or state officials, but the state
will is related to the legal will, and the choice
is determined not by the subjective desire
of the direct subject of coercion, but by the
requirements of opportunity, opportunity
being seen exclusively as the ability to obtain
the result considered useful from a social
point of view by the legal norm through the
application of a certain coercive measure.

This circumstance, at first glance,
indicates that the exercise of legal coercion is
exclusively an obligation of the state, so that
a special clarification is required as to why we
believe that it also acts as a right of the state.
The need to consider coercion not only as a
duty of the state, but also as a right, results
from the fact that the state voluntarily assumes
general social functions, for the exercise
of which it uses coercion. In addition, it is
characteristic of legal coercion that “coercive
measures are applied in accordance with the
part of the right that has been objectified in
the law”. Tt is known that legislative activity
is the prerogative of the state, which means
that it decides which coercive measures will
be objectified. In this sense, the application
of legal coercion - at least the creation of
the potential for its application - should be
considered a right rather than an obligation
of the state.

Speaking about the form of expression
of state legal coercive measures, it should
be noted that in the legal literature it is
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traditionally emphasized that state legal
coercive measures are related to the sanction
of the legal norm. Thus, for example, S. S.
Alekseev notes that “from the point of view of
the content of legal coercion and the relations
formed in connection with it, sanctions are
the real “carriers” of the coercive influence
of the state” [13, p. 76].

V. K. Babaev says that a sanction can
provide for measures of responsibility,
preventive measures, protective measures, as
well as “the negative consequences resulting
from the behavior of the entity itself” [14, p.
128].

C. B. Evdokimov, examining reparative
measures as an independent type of state
legal coercive measures, emphasizes that
reparative sanctions act as a normative basis
for reparative forms of coercion, in which,
in his opinion, reparative measures represent
the implementation of the sanction of a legal
norm [15, p. 22].

H. H. Rybushkin, considering prohi-
bitive legal norms, emphasizes that the
implementation of their sanctions takes place
“in the form of application at the level of
individual legal regulation” [16, p. 263].

Although we agree that the measures
state coercive and legal norms sanctions are
clearly related, we consider it necessary to
note, however, that such a connection exists
only when the basis for the application of
state coercive measures it is illegal behavior,
especially the violation of legal rules. In
this situation, the application of a state legal
coercion measure can be identified with
the application of the external form of its
expression - the sanction of a legal norm.

Although we agree that the measures
of state coercive and sanctions of the legal
norms are clearly related, we consider it
necessary to note, however, that such a
connection exists only when the basis for
the application of state coercive measures is
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unlawful conduct, especially the violation of
legal rules. In this situation, the application
of a state legal coercion measure can be
identified with the application of the external
form of its expression - the sanction of a
legal norm. However, in addition to illegal
behavior, the need for coercive measures
may be triggered by the emergence of special
circumstances (related or not to the activity of
social actors), which indicate the possibility
of substantial harm to the legitimate interests
of the individual, society and the state.
Obviously, legal-state coercive measures
aimed at preventing such harm or eliminating
it cannot be expressed by the sanction of
the legal norm, because, by definition, the
sanction is only able to include the coercive
measures applied in case of a deviation of the
participants’ behavior in legal relations from
the model established by the provision. D.
Baltag mentions that the sanction represents
the component of the legal norm, which states
the unfavorable consequences borne by those
who violate the provision. The legal sanction
represents the reaction of the regulatory
authority to the addressees of its provisions:
punitive, in certain situations, stimulatory,
in other situations, a fact arising from the
legal responsibility of the addressee and may
concern his/her person (for example — prison),
his/her patrimony (damage repair), or legal
documents drawn up without complying
with the law and affected by nullity (a pledge
contract that violates an imperative rule) [17.
p. 237].

The above circumstances oblige us to
recognize that the provision of a legal rule
may also act as a form of external expression
of a measure of legal-state constraint in
addition to the sanction, and the provision
acts as a form of external expression of those
measures of legal-state constraint, which
are initially not related to the violation of
the rule of conduct established by the rule
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of law, but act as a means of responding to
the existing danger of causing harm to the
interests protected by law. The fact that both
the sanction and the provision are external
forms of expression of the state legal coercion
measure predetermines two main ways of
formulating the state legal coercion measure,
of stating its content. If a coercive measure
is expressed in the sanction of a legal norm,
it is actually formulated as an unfavorable
consequence of a certain behavior of a person
(non-compliance or non-fulfillment of the
provision of the legal norm). Because not
only the implementation of coercion, but also
the threat of it, contained in the sanctions of
legal norms, has a real impact on the behavior
of correlative subjects. Because, from the
moment the legal norm enters into force
and throughout its operation, the coercive
potentiality contained in it has an impact on
the will and consciousness and, consequently,
on the behavior of an indefinite number of
subjects acting in the legal space. We believe
that this fact predetermines the need to
understand state legal coercion as something
broader than the simple application by the
state of coercive measures contained in legal
norms.

We believe that it is possible to agree with
E. S. Popkova, who proposes to consider the
stage of legislative activity as the moment of
emergence of juridical-state coercion. At this
stage, she writes, “coercion is psychologically
present, which is implied by the imperative
nature of legal prescriptions and the
possibility of state coercion behind each of
the legal norms. From the moment the legal
act is officially published, coercion begins
to psychologically affect the conscience of
each individual, formulating a reason for
subsequent behavior” [18].

Recognizing the fact that state legal
coercion does not begin simultaneously with
the implementation of coercive measures,
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but with the establishment of the potential
possibility of their application, seems to
us quite reasonable also because from the
moment of establishing a legal obligation
(ban) and sanctioning its non-execution
(noncompliance), subjects’ freedom to
choose the behavioral option is significantly
restricted. From that moment, participants in
social relations are forced to act according to
the instructions received; choosing another
course of action implies a high probability or
even inevitability of negative consequences
in the form of restrictions on their ability to
satisfy an interest that is important to them.
The view that any legal duties in the good
faith and proper performance of which the
public authorities have an interest, as well as
any legal prohibitions the violation of which
is undesirable to them, have been and always
will be a specific form of coercion, and
traditionally had opponents. For example,
FM. Kudin writes: “Without denying the
importance of the preventive value of a
legal norm, it must be emphasized that its
impact on a person, his/her perception and
awareness of a legal requirement cannot
be considered as coercion, since the choice
of behavior depends entirely on the subject
himself/herself. There is no imposition of the
will of the state contained in the rule of law,
no forced or coercive implementation” [19,
p. 108].

This view of the content of legal state
coercion cannot be accepted by us, nor can
we accept the statement that “...every legal
instigation and every restriction must be
considered as acts of mental coercion”.
Recognizing that state legal coercion must be
understood in a very narrow sense, that “...
the potentiality, the possibility of coercion
contained in law enforcement norms is not
yet coercion itself’, this is only possible
if it is established that the existence of a
prohibitive or binding legal rule does not in

Ne 1, 2022



Oleg TANASE

THE LEGAL CONFIGURATION OF THE CONCEPT OF COERCION

itself restrict the freedom of the subject to
choose his or her behavior or compel him or
her to act in a certain way. However, if such
a norm does not also have a coercive effect,
then its observance can only be the result of
a complete coincidence between the will of
the power contained in it and the will of the
participants in social relations. Of course, the
assumption that such a coincidence is possible
in all cases without exception is absurd in
itself, because if a certain requirement is
voluntarily fulfilled by all, there is no need
for it to be enshrined by law.

Considering any legal impact as legal
coercion of the state, in our opinion, is not
exactly acceptable either. In our view, to
support this point of view is to ignore the
existence, in the legal sphere of the state,
of methods other than coercion to influence
behavior. This calculation does not take into
account the fact that the purpose of law is to
satisfy the needs of people in life. Therefore, in
most cases, the patterns of behavior provided
by the law coincide with the intentions of the
participants in social relations, to the extent
that they represent a way to realize their own
claims.

D. Baltag draws attention to some points of
view in this matter, returning and developing
some aspects that have particularly interested
legal research, giving a special look at
some representatives of legal philosophy
and doctrine. According to Aristotle, the
constitution of the city, i.e., law, aims at the
virtue, good and happiness of the citizens.
For Kant, law is a rational expression, a
categorical imperative and an end in itself
like the moral law itself, like the absolute
and like God. Hegel deifies the state, which
he considers the holder of all spiritual values,
and law is for him the way or “walk” of God
between people in the world. According to L.
Bentham, law is based on the general interest,
its purpose being utility. The historical school
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(Savigny, Puchta) considers law a work of
nature, a product of time, an emanation of the
spirit of the people “that is making itself” like
the language we speak. [hering argues that law
is an intentional product and pursues goals,
distancing itself. The goal is the creator of
all law, and law, states Thering, is the form in
which the state organizes, through coercion,
the provision of society’s living conditions
[17, p. 106].

I. Craiovan, quoting Stammler, mentioned
that law is a means by which a goal is
achieved: the goal of all sops. Of course,
law involves will, and like all will, it pursues
ends. Right is a will, but not just any will,
but an inviolable, autonomous, cohesive one.
Among these attributes, inviolability refers
to the imperative and coercive nature of law.
According to Stammler, the right is justified to
the extent that the goals pursued are just. Just
law must always agree with social aspirations
[20, p. 196].

According to G. Roubier, quoted by D.
Baltag, the purpose of law as a “science of
means” is constituted outside itself, politics
establishing the goals of social governance,
and law choosing the means [17, p. 107].

N. Popa notes that in this vision, law has
a position of subordination, a vegetative
existence, while in a democratic and free
society, law must subject to its own censorship
the aims and values of society, contributing
to the definition of the horizon of ideality that
transcends immediate practical needs and
considerations of opportunity [21, p. 87].

An overly broad understanding of the legal
constraint of the state should be avoided, as
this leads to the “paradoxical assumption
that the definition and legislative extension
of citizens’ rights limits their freedom”,
even if only such rights are enshrined and
no other rights can be exercised. In addition,
the possibilities and nature of exercising the
rights are specified. In fact, there is no reason
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to believe that a constitutional enshrinement
of the right to life or personal dignity, for
example, can in any way restrict the freedom
of the individual possessing these rights.

Thedynamicaspectofstatelegal coercionis
expressed through the implementation of state
legal coercive measures. The implementation
of such measures is an active and intentional
activity of the subjects authorized by the state
for the effective implementation of the legal
restrictions that constitute the content of these
measures. In this case, considering that state
legal coercion measures are only those legal
coercive measures that are objectified in the
written law, the implementation of state legal
coercion does not cover the application of
those measures that are not directly provided
for by law.

The dynamic component of state legal
coercion is specific both in terms of its form
and content: the external form of expression
of the implementation of state legal coercive
measures is law enforcement: in its form
of law enforcement, its content is the legal
behavior of the subject of law enforcement
activity. When we talk about the external form
of the dynamic aspect of state legal coercion,
we consider it necessary to emphasize
two circumstances. First of all, legal-state
coercive measures can be implemented only
in the form of applying the law, and not in
the form of using the law, as assumed, for
example, by A. 1. Kaplunov [22, p. 42].

Justifying his point of view, the mentioned
author, as the implementation of measures of
legal coercion of the state in the form of the
use of law, names: the use of physical force,
special means and firearms. It is clear that in
these cases the application of the law rather
than the use of the law takes place, because,
firstly, the subject is not acting in his/her own
interest, but in the interest of other subjects
(including the state he/she represents) and,
secondly, the use of coercion in this case does

not represent the exercise of a subjective right,
but a way of implementing the obligation to
ensure public security, protect public order
and protect the rights and legitimate interests
of other legal subjects. It is also not without
importance that the statement that state legal
coercion is implemented only through law
enforcement needs to be developed, because
law enforcement has a heterogeneous
content and is characteristic not only of
law enforcement, but also of positive legal
regulation. The mentioned circumstance
determines that not the application of the law
in general, but only the form of application of
the law should be considered as an external
form of expression of the legal coercive
measures of the state.

Also, it cannot be fully accepted,
without reservations, that state coercion is
achieved only through the application of
the law. Realization of the right is a special
form of law enforcement and therefore
occurs only when laws and regulations are
implemented through actions taken by the
state, represented by its organs, officials
and public organizations authorized by the
state. However, considering that not all state
coercive actions are carried out on the basis
of valid legal prescriptions and with a view
to their implementation, it cannot be said that
they constitute an act of law enforcement in
all cases. Thus, for example, an invasion of
the territory of one state by another state
without a declaration of war cannot be
recognized as law enforcement.

Speaking about legal-state coercion as
a legal coercion, the subject of which is
the state, it should be noted that its value
as a method of influencing the behavior of
participants in social relations lies primarily
in its effectiveness: through coercion, law is
able to achieve such results in the regulation
of social relations, which cannot be obtained
either by persuasion or encouragement.
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Legal coercion does not always prove to
be capable of ensuring that the coerced one
obeys the legal requirements. Law, though
authoritative, is by no means authoritative,
so that if a party to a legal relation resolutely
refuses to submit to a requirement imposed by
law, the result will never be attained, unless
the compulsion is exercised by a subject
possessing superior force compared to the
object of the compulsion. This circumstance
clearly demonstrates that the effectiveness of
state legal coercion is determined by its state
nature rather than its legal nature, and the
fact that state coercion is the most irresistible
explains why it is the state to which the law
primarily delegates the power to exercise
coercive influence.

Conclusions

The analysis of the manifestations of
general social coercion in the legal-state
sphere, as it seems to us, allows us to draw
some conclusions:

— State coercion and legal coercion are
not identical concepts, because the criteria for
distinguishing between these types of social
coercion are different. These phenomena
also differ in the object and purpose of the
influence;

— In the rule of law, the only appropriate
coercion 1is legal coercion of the state,
which is not to be regarded as state coercion
exercised by means of rights, but exclusively
as the exercise of legal coercion by the state,
vested with the powers of a subject of legal
coercion, while maintaining the rule of law
in all relations related to the exercise of such
coercion;

— State-juridical coercion is a distinct
form of coercion that absorbs the advantages
of state and legal coercion, neutralizing their
negative manifestations, among which the
main ones are openness to arbitrariness and
ineffectiveness.
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Preventing and fighting crime is a priority for any rule of law. The essential guidelines are also the
preservation of the state’s role as guarantor of personal security, prevention of recidivism of previously
convicted persons, etc. Not only the administration of penitentiary institutions plays a special role in
this process, but also the complex of preventive measures aimed at excluding tension in conditions of
increased conflict between individuals. Therefore, the crimes committed while serving the sentence
negatively influence the state of order established in the penitentiary institutions, a fact that makes it
difficult to carry out the basic tasks of the penitentiary system. All this creates a difficult situation in the
interpersonal relations of the people serving the criminal sentence, also leads to the decrease of the trust
of the convicts in the employees of the penitentiary institutions. This article is focused on some doctrinal
approaches regarding prison crime, as well as on revealing the statistical parameters of prison crime in
the Republic of Moldova for the period of 2016-2021.

Keywords: penitentiary criminology, penitentiary crime, convicts, recidivism, prison sentence,
penitentiary, penitentiary system.

NOTIUNEA SI PARAMETRII STATISTICI AT CRIMINALITATII PENITENCIARE iN
REPUBLICA MOLDOVA

Prevenirea si combaterea criminalitdtii constituie o prioritate pentru orice stat de drept. Orientarile
esentiale sunt, de asemenea, pdastrarea rolului statului ca garant al securitdtii personale, prevenirea
criminalitatii recidive a persoanelor anterior condamnate etc. Nu doar administrarea institutiilor
penitenciare joacd un rol special in acest proces, ci si complexul de masuri preventive orientate spre
excluderea tensiunii in conditii de conflict sporit intre indivizi. Prin urmare, infractiunile savdrsite in
perioada ispasirii pedepsei influenteaza negativ starea de ordine stabilitd in institutiile penitenciare, fapt
care face dificila realizarea sarcinilor de baza a sistemului penitenciar. Toate acestea, creeaza o situatie
dificila in relatiile interpersonale a persoanelor care ispasesc pedeapsa penald, de asemenea, duc la
diminuarea increderii condamnatilor in angajatii institutiilor penitenciare. Prezentul articol este axat
pe unele abordari doctrinare privind criminalitatea penitenciard, precum §i pe relevarea parametrilor
statistici ai acestui tip de criminalitate in Republica Moldova pentru perioada anilor 2016-2021.

Cuvinte-cheie: criminologie penitenciard, criminalitate penitenciara, condamnati, recidivd, pedeapsa
cu inchisoare, penitenciar, sistem penitenciar.
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LANOTION ET LES PABAMETRES STATISTIQUES DE LA CRIMINALITE
PRISONNIERE EN REPUBLIQUE DE MOLDOVA

La prévention et la lutte contre la criminalité sont une priorité pour tout Etat de droit. Les lignes
directrices essentielles sont également la préservation du réle de 1’Etat en tant que garant de la sécurité
personnelle, la prévention de la récidive des personnes précédemment condamnées, etc. Non seulement
["administration des établissements pénitentiaires joue un role particulier dans ce processus, mais aussi
[’ensemble des mesures préventives visant a exclure les tensions dans des conditions de conflit accru entre
les individus. Par conséquent, les crimes commis pendant [’exécution de la peine influencent négativement
[’état d’ordre établi dans les établissements pénitentiaires, ce qui rend difficile ’accomplissement des
tdches fondamentales du systéme pénitentiaire. Tout cela crée une situation difficile dans les relations
interpersonnelles des personnes purgeant une peine pénale, conduit également a la diminution de la
confiance des condamnés dans les employés des établissements pénitentiaires. Cet article se concentre
sur certaines approches doctrinales concernant la criminalité carcérale, ainsi que sur la révélation des
parameétres statistiques de la criminalité carcérale en République de Moldova pour la période 2016-
2021.

Mots-clés: criminologie pénitentiaire, crime pénitentiaire, condamnés, récidive, peine de prison,
pénitencier, systeme pénitentiaire.

MOHATHUE U CTATUCTUYECKHUE IAPAMETPBI HEHUTEHIIUAPHOM
HPECTYIIHOCTH B PECITYBJIMKE MOJIJIOBA

Ipedynpesicoenue u 6opvba ¢ npecmynHoCmbIO AGIAEHC RPUOPUMeEnom 0 100020 Npasoeoco
eocydapcmea. CyuwjecmeeHnbiMU OPUSHMUPAMU OCMAIOMCS TAKICe COXPAHEHUe Poau 20Cy0apcmea
KaK 2apanma JaudHou Oe30nacHocmi, HeOOnyueHue peyuousa 6 OMHOWEHUU paHee CYOUMbIX U Op.
Oco6y10 porvb 6 amom npoyecce uecpaem He Mmoabko AOMUHUCTPAYUS NEHUMEHYUAPHBIX VUPEelICOeHUl,
HO U KOMNJIEKC NPOQUAAKMULECKUX MEPONPUAMULL, HANPABIEHHbIX HA UCKIIOYEHUE HANPIICEHHOCMU 6
VCII0BUSX NOBBIUEHHOU KOHPIUKMHOCIU MeNHCOY TIH00bMU. Takum obpazom, npecmynienus, CogepuleHHble
6 Nepuoo omoObIBAHUs HAKA3AHUS, He2AMUBHO CKA3bIBAIMCS HA COCMOAHUU NOPSIOKA, YCMAHOBLEHHO20
8 VUPEeNHCOCHUAX UCNONIHEeHUs. HAKA3AHUL, 4Mo 3ampyOHsien GblNOJHEHUEe OCHOBHLIX 3a0ay Y20l08HO-
UCNOTHUMENbHOU cucmembl. Bce 5mo co30aem ClodCHYI0 CUMYayuro 8 MeXCIUYHOCHHbIX OMHOUEHUSX
JUY, OMObIBAIOWUX Y2OI08HOE HAKA3AHUE, 4 MAKJiCe 8e0em K CHUNCEHUIO 008epUsl OCYICOCHHBIX K
PADOMHUKAM NEHUMEHYUAPHBIX YUpedcOeHull. /[aHHas cmambvs nocesiueHa OOKMpUHATbHLIM NOOX00AM
K NeHUMeHYUapHol npecmynHoCmu, d maxdice GblA6IeHU0 CIAamucmu4eckux napamempos 0aHHO20
suda npecmynrocmu 8 Pecnybonuxe Monoosa 3a nepuoo 2016-2021 ze.

Knrouesvie cnosa: nenumenyuapras KpUMUHOLO02UL, NEHUMEHYUAPHASI NPECMYNHOCTb, OCYHCOEHHbIE,
PeyuousU3M, HaAKA3aHUe 6 Guoe TUUEHUs CB80000bI, NEHUMEHYUAPHOE YUPEeNCcOeHUe, NeHUMEHYUAPHAL
cucmema.

Introduction several sides and aspects that criminological
science must follow and investigate. A first
aspect is that of general crime, that is, the state
of crime, its existence and volume [8, p. 27].
All this must be captured and described in the
space and limits where they happen, where
they take place.

In the legal literature, crime in penitentiary
institutions is also called penitentiary crime
[14, p. 647].

In light of the above, we draw attention
to the fact that a specific segment of this
phenomenon is criminality in penitentiary

Crime in places of detention throughout
existence has attracted the increased
attention of scientists. Criminality in places
of confinement is the direct consequence of
the contradictions that exist in society and
in the penitentiary system, refracted through
the conditions of isolation of convicts from
society. At the same time, most criminologists
claim that penitentiary crime retains all the
characteristics inherent to crime of a general
criminal nature [20, p. 84].

Criminality,asasocialphenomenon, presents
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institutions - structures designed to achieve
the resocialization of delinquents. Criminality
in penitentiary institutions represents in itself
a diversity of criminal recidivism and is
therefore dangerous in character and cruelty
[22, p. 136].

The  penitentiary  environment  is
characterized by criminal “traditions” and
“customs”, as well as contempt for personality,
even life, and for a good part of the prisoners,
total moral degradation and the rejection of
“official” values (from their point of view) are
characteristic [22, p. 136].

Research methods used. In order to achieve
the stated goal, a series of methods were applied
in the present scientific approach, among
which: the logical, systemic, comparative
method.

Research content

From the point of view of criminology,
penitentiary crime represents a set of crimes
committed in penitentiary institutions by
persons serving their criminal law sanction. It
is a component of the criminal phenomenon,
which differs from general crime according
to the specifics of the place of commission
(penitentiary institutions) and of the subjects
(persons serving their criminal sentence) and
which, in general, is reduced to the recidivism
of criminal behavior on the part of people
towards which has already been pronounced
the sentence of conviction.

Analyzing criminality, the main element of
the object of criminology, we distinguish the
specifics of prison crime. This is manifested
both by trends and legalities, as well as by the
crimes included in this type of crime.

In this sense, the behavior of people who
are serving their criminal sentence (regardless
of the modality), researched behavior and by
criminology, can be divided into two groups:
acts provided by the criminal law as crimes
and acts without the signs of a crime (regime
violations) [3, p.20].
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Penitentiary crime represents a negative
socio-legal phenomenon, historically variable,
which is made up of a totality of crimes
committed by prisoners or prison staff in a
determined period of time [3, p.23].

During the Soviet period, scholars called
criminality in prison institutions - prison
recidivism [9, p. 31].

At the current stage in criminology there
are two visions regarding the definition of
prison crime.

Some authors attribute to penitentiary crime
the offenses committed by the convicts during
the period of serving the custodial sentence
[17, p. 39].

Thus, Parfinenko I. assigns only convicts to
the subjects of penitentiary crime, however, he
emphasizes that the notion of “prison crime”
seems correct to be attributed to the crimes
committed by those who have been prevented
and convicted, who are detained in the penal
isolation cells or are serving their sentence in
penitentiaries [15, p. 41].

The author Dolgova A. defines penitentiary
crime as the persistent crime in penitentiary
institutions, in the places of execution of
criminal sanctions [13, p. 647].

Another author, Filipova O., researching
penitentiary crime, finds that its frequent
manifestation is penitentiary recidivism, which
represents a negative social-legal phenomenon,
expressed by all the acts prohibited by the
criminal law committed by convicts serving a
custodial sentence for previous commission of
a crime [19, p. 256].

Researchers who have a different vision
regarding the definition of prison crime suggest
to attribute it together with crimes committed
by convicts in prisons and crimes committed
by prison officials [18, p. 261].

Thus, some scholars reiterate that the
criminality of convicts and officials in the
penitentiary administration system should be
referred to as penitentiary, and those guilty
of committing crimes related to the activity
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of penitentiary institutions — penitentiary
criminals [16, p. 234].

Therefore, it seems to us that the subjects of
prison crime can be attributed:

— close relatives and relatives of convicts
who are legally on the territory of the
penitentiary;

— the representatives of law and state bodies
that carry out their work in penitentiaries;

— lawyers, representatives of civil society,
religious cults, national and international
organizations that ensure the protection of
fundamental human rights and freedoms, the
mass media and other persons who are legally
on the territory of the penitentiary;

— persons who are illegally in the territory
of the penitentiary.

TheauthorGhirkoS.attributestopenitentiary
crime “the criminal manifestations of convicts
against other inmates, prison administration
officials in the case of exceeding their duties
or the manifestation of improper behavior
towards persons deprived of their freedom,
which contravenes the legislation, or towards
other persons” [12, p 17].

In the view of the scientist Hohrin S.,
“penitentiary criminality is a way of criminal
recidivism”, however it is important to take
into account “its high social danger because
the prejudicial act is committed directly in the
process of executing the punishment for the
previous crime under the conditions of taking
the measures of preventing crimes and other
crimes, demonstrates the unwillingness to
correct himself/herself, actively opposing the
norms and values unanimously accepted by
society” [21, p. 212].

Professor Antonean Iu. insists on the idea
that penitentiary crime is divided into crimes
committed by convicts (prevented) and crimes
committed by civil servants with special status
within the penitentiary administration system
[10, p. 101].

Analyzing the above definitions of
prison crime, it should be noted that the

characterization of prison crime would be
incomplete without taking into account the
crimes committed by the employees of the
prison administration system. As the statistics
show, more and more crimes committed by
prison administration personnel are recorded
every year [4].

Thus, we consider that prison crime should
be understood as all the crimes committed
by those sentenced to a custodial sentence
or prevented both on the territory of the
penitentiary (penitentiary, criminal prosecution
isolation cell, provisional detention cell,
detention center) [5] and outside the place
of detention, as well as crimes committed by
employees of the penitentiary administration
system or other persons in a certain period.

Being a component of the criminal
phenomenon,  penitentiary = crime s
distinguishedbythesamefeaturescharacteristic
of crime in general: level, structure and
dynamics [1, p.11].

Atthe same time, in addition to the existence
and volume of the phenomenon, the structure
of penitentiary crime must be analyzed and
highlighted depending on the endangered
social values, i.e., the component parts, groups
and types of crimes that make up penitentiary
crime. These aspects of the criminal
phenomenon in penitentiary institutions are
expressed numerically, through certain data
(absolute or relative).

Penitentiary crime, like any other
phenomenon of the objective world, can
be attributed a quantitative and qualitative
characteristic. The qualitative and quantitative
partin turn characterizes the state of criminality
[11, p. 47].

For the quantitative characteristic of crime,
the combination of two notions is used:
“condition and level of crime”’.

Regarding the level of prison crime in
the Republic of Moldova, we can reflect the
criminogenic situation in prisons for the last
five years as follows: 2016 - 184 crimes, 2017

Ne 1, 2022



Cornel OSADCII, Valentin CHIRITA

THE NOTION AND STATISTICAL PARAMETERS OF PRISON CRIMINALITY IN THE REPUBLIC OF MOLDOVA

- 146, 2018 - 281, 2019 - 354, 2020 - 125,
2021 - 198 [4].

In the analysis of the criminal system, it
is necessary to highlight the indicators that
characterize penitentiary crime, namely: a)
the general structure of penitentiary crime, b)
the structure of some crime groups (property,
violent, etc.); c) the structure of some types of
crimes (murders, thefts, robberies, robberies,
escapes, etc.). The share of penitentiary crime
in the structure of general crime is determined
by the number of crimes committed in
penitentiary institutions, compared to all
registered crimes.

According to the official statistical data
of the National Penitentiary Administration
(ANP) ofthe Ministry of Justice of the Republic
of Moldova in 2021 (on January 1, 2022) there
were 6396 people in penitentiaries, and on
January 1, 2015 this number was 8054, in total
the number of people detained in penitentiary
institutions decreased by 1625 people or by
11.5%. From the data presented above, there
is a decrease in the total number of prisoners
by 4.27% and it is explained by the fact that
the examinations within the Penitentiary
Committees of the convicts’ materials that
meet the conditions for the application of
the provisions of art. 91 /conditional release
before the term/ and art. 92 /replacing the
unexecuted part of the punishment with a
milder punishment/ of the Criminal Code,
the files of convicted persons were reviewed,
to identify persons who meet the conditions
of the provisions of art. 91 Penal Code on
August 17, 2018, approved by Law no. 179
of July 26, 2018 for the amendment of some
legislative acts, as well as the review of the
files of convicted persons, which fall under the
provisions of Law no. 210 of July 29, 2016 [7]
regarding amnesty and Law no. 163 of July 20,
2017 [6] (humanization of criminal policy).

Penitentiary crime is dominated by the same
laws regarding its existence and evolution that
influence general crime, but at the same time,
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it also has some distinct features, determined
by the specifics of the place and the contingent.
Crimes committed in penitentiaries differ from
general crime in terms of proportions and
structure, because: a) some crimes can only be
committed in penitentiaries, such as escaping
from places of deprivation of liberty or under
escort, evading the execution of a custodial
sentence, terrorizing of the prisoners embarked
on the path of correction, as well as attacks on
the penitentiary administration; b) the behavior
of the prisoners bears a strong influence due
to the subculture of the penitentiary, which
encourages the commission of some crime
(escape, violent actions against prisoners
embarked on the path of correction or against
the staff of law enforcement bodies, evasion and
hooligan actions) or severely punishes for some
acts (usually, these are thefts from detainees);
¢) the criminogenic factors essentially change
in places of confinement: some of them lose
any influence in the penitentiary environment,
but others are specifically generated by the
latter.

It is necessary to dwell especially on the
particular latency of crimes committed in
penitentiaries. A certain number of these
crimes, either for objective or subjective
reasons, were not in the focus of the official
bodies’ attention. Some of them do not
come to the attention of law enforcement
bodies, because the victims do not report the
committed crime. Another part is hidden by the
administration of the penitentiary institutions,
continuing to be under the rule of an outdated
system of assessing the efficiency of its
activity, according to which the more crimes
are recorded, the lower the level of work
appreciation. All these, taken together, have
the effect of reflecting the distorted state in the
statistical records. A number of crimes are not
known to law enforcement bodies, and some
of which they are aware of are camouflaged,
being registered as discipline violations or
accidents.
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This fact is confirmed by the following
data: the total number of disciplinary
violations during the year 2021 is 4792 cases,
the year 2020 — 4539 decreasing by 5.27%,
the year 2019 — 2280 cases, the year 2018
— 3015 cases, 2017 — 2362, 2016 — 4068
and 2015 - 6812. Similarly, during the years
2015-2021, the number of cases of the use
of alcoholic beverages and toxic substances
have an increasing trend (954.28 (braga) liters
were seized from convicts in 2021 /15718.2
(alcoholic beverages) liters) compared to 833.2
(braga) liters/11874.2 (alcoholic beverages)
liters) [4].

Latency is characteristic, in particular, of
crimes that to an essential extent have become
a normal phenomenon of life in prison, such
as: hooliganism, injury to bodily integrity,
torture, inhuman or degrading treatment,
violent actions of a sexual nature, thefts and
robberies, robbery and blackmail, threat or
violence committed against a person in a
position of responsibility, illegal circulation of
narcotic substances.

In the penitentiary institutions of the
Republic of Moldova, in the period of 2016-
2021, 1164 crimes were committed, on
average they constitute 202 crimes per year,
but it should be noted that, in different periods,
a different number of crimes were committed.
During 2021, in the penitentiaries of the
Republic of Moldova, 168 intentional crimes
were prevented by the prison security services,
which is 12 crimes less than in 2020, in 2019
- 276 intentional crimes were prevented, in
2018 there were 282 intentional crimes were
prevented in 2017 - 311 crimes prepared by
detainees, in 2016 - 262 cases, in 2015 - 266
cases [4].

Studying the structure of crime in the
penitentiaries of Republic of Moldova in the
period 2016-2021 we found: on the first place
is the illegal circulation of narcotic substances,
psychotropic substances or their analogues
on the territory of penitentiary institutions

(85.57%) 2016 — 141,2017-107,2018 — 199,
2019 —327,2020 — 92, 2021 — 248 [4].

Analyzingtheillegal circulation ofnarcotics,
psychotropic substances or their analogues, we
found that in 2016 they constituted 76.63% of
the total number of crimes; 2017 — 73.28%;
2018—-70.81%;2019-91.11%; 2020 — 73.6%,
2021 — 81.8% [4].

Based on their statistics, it is confirmed that
the highest number of crimes were registered
in 2019, thus registering 327 criminal acts,
subsequently observing an essential decrease
in the number of crimes of'illegal circulation of
narcotic substances, psychotropic substances or
their analogues on the territory of penitentiary
institutions in 2020 to 92 crimes in 2021, this
dynamic increasing up to 303 cases of illegal
acts. Examining the dynamics of other types
of crimes in the period 2016-2021, we found
that in second place are crimes related to
non-compliance with the requirements of the
penitentiary administration by violence (art.
321 of the Criminal Code of the Republic of
Moldova) and actions that disorganize the
activity of the penitentiary (art. 286 of the
Criminal Code of the Republic of Moldova) -
30 crimes, on the 3rd place the crime - threat
or violence committed against a person with
a responsible position or a person who fulfills
his/her public duty (art. 349 of the Criminal
Code of the Republic of Moldova) - 22 crimes,
on the fourth place fraud (art. 190 of the
Criminal Code of the Republic of Moldova)
with 19 crimes, theft (art. 186 of the Criminal
Code of the Republic of Moldova) — 16 crimes
and Escape from places of detention, evasion
from serving the sentence (art. 317; 319 of the
Criminal Code of the Republic of Moldova)
with 14 crimes [4].

Most of the crimes recorded are in semi-
closed penitentiaries (83.6%).

A good part of the crimes committed in
penitentiary institutions are violent criminal
actions. In penitentiaries there are also
frequent crimes with the purpose of hoarding,
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a large number of them being accompanied
by violence. However, we note that only one
case of intentional homicide was registered
during the reference period. In 2021, the
following negative situations were recorded
in penitentiary institutions: During 2021,
the relevant services carried out a series of
interventions, including: searches, special
activities, actions to prevent the introduction
of prohibited objects/substances, discovery
operations/ prevention of the crimes that were
prepared/committed in the penitentiary.

Thus, in 2021, 12107 searches were carried
out (2020-10570), more by 12.69%, of which:
planned - 5176 (2020-5279), less by 1.95% and
unannounced - 6931 ( 2020 - 5291), more by
23.66%. Bodily injuries: 1153 cases detected
in the prisoners’ environment (2020-1024)
which is an increase of 11.18%: 270 cases
detected on arrival from the isolation cells of
police inspectorates (2020-237) an indicator
increasing by 12.22% , and respectively, 883
cases detected in convicts in penitentiary
institutions (2020-787). All causes of bodily
injury were investigated and reported to the
relevant section of the General Prosecutor’s
Office [4].

Of the total number of bodily injuries, 144
were determined as a result of altercations
between inmates [16]. Application of physical
force: 475 cases (2020-377) and 389 cases
of application of special means on detainees
(2020-296), thus a 20.63% increase in the
chapter on the application of physical force,
and in the application of special means an
increase of 23.90% compared to the period
of the previous year. The most frequent cases
occurred in penitentiaries: no. 11-Balti (66/70
cases), no. 13-Chisinau (58/30 cases), no.
5-Cahul (51/42 cases), no. 2-Lipcani (45/45
cases), no. 6-Soroca (40/33 cases), no. 17-
Rezina (33/25 cases), no. 12-Bender (25/29
cases) and no. 18 — Branesti (31/16 cases). All
these situations were properly documented,
with the preparation of the necessary
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documents to ascertain the facts. Attack on
employees: 22 cases being established as
attempted attacks (2020-20 cases of attack), in
penitentiaries no. 1 — Taraclia, no. 2 — Lipcani,
no. 3 — Leova, no. 5 — Cahul, no. 6-Soroca,
no. 7 — Rusca, no. 9 — Pruncul, no. 11-Ballti,
no. 12-Tighina, no. 13-Chisinau, no. 15 —
Cricova, no. 17-Rezina and no. 18-Branesti.
In all cases, the appropriate materials were
drawn up, according to art. 273 Criminal
Procedure Code and sent to the prosecutor’s
office, as a result of which criminal cases were
filed. Hunger strike: 711 cases of declaring a
hunger strike (2020-662 cases), an indicator
increasing by 6.89%, the most frequent cases
being registered in penitentiaries no. 3-Leova
(67 cases), no. 6 — Soroca (77 cases), no. 11-
Balti (77 cases), no. 13—Chisinau (70 cases)
and no. 17-Rezina (63 cases). The fact that
most cases were registered specifically in these
institutions, is due to the status of a criminal
detention facility that they hold, respectively
the conditions and the detention regime.
Self-mutilation: 839 cases (2020-743 cases),
increasing by 11.44%, the most frequent cases
were recorded in penitentiaries no. 3-Leova (70
cases), no. 5 — Cahul (69 cases), no. 6-Soroca
(108 cases), no. 13—Chisinau (168 cases) and
no. 17 — Rezina (107 cases) [4].

The number of convicts in respect of whom
measures to ensure personal security have
been applied, according to Article 206 of the
enforcement Code, constitutes 719 detainees,
compared to 619 registered prisoners in the
previous year, by 13.90% more [4].

As 1 mentioned before, embezzlement
is a separate group of crimes in penitentiary
institutions, but their discovery is quite low.
Very often in penitentiaries there are thefts
from other convicts, which leads to physical
reckoning. As a rule, the victims do not
reclassify these actions. Examining the cases of
evasion in the period 2015-2021, we notice that
the thefts occupy the fifth place, constituting
1.58% of the total number of crimes registered
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in this period, robbery and blackmail the sixth
place, constituting 0.80%. Analyzing their
dynamics, we notice that the share of evasions
is zero cases in the period 2018-2021. From
here we can conclude that the given criminal
acts have an increased latency.

A crime specific to penitentiary institutions
with a high level of latency is violent actions
of'a sexual nature (art. 171, 172 Criminal Code
of the Republic of Moldova). Of all crimes
committed in penitentiary institutions, their
share is 0.3%. During the reference period,
only four crimes of this kind were registered.

The informal groups created in places
of confinement have a particularly negative
role on the penitentiary environment. Thus,
as a rule, most of the existing groups in local
penitentiaries have a negative behavioral
orientation. In general, three large structures
were formed in all the penitentiaries of the
Republic of Moldova, this delimitation was
achieved according to the criterion of ethnic
affiliation in the following way: rural group -
mainly composed of Moldovans; the Chisinau
group - composed of ethnic Russians, mostly
from Chisinau; the Gagauz group - composed
of ethnic Gagauz and Bulgarians. There are
also small groups created according to the
criterion of the place of residence [2, p.125].

It is known that in penitentiary institutions
there are organized criminal groups that have
under control all the resources collected from
the penitentiary and those illegally brought
from outside, management with convicts,
conflict resolution, etc. This control is carried
out by means of the supervisor in the criminal
language “nonoowceney”(crime boss) who
is called by the “thieves in law”, he/she has
a great authority among the convicts and is
recognized by the prison administration.

Theexistence ofthesecriminal organizations
in the penitentiary leads to the disorganization
of the activity of the penitentiary institutions
by undermining the order by the component
groups of this organization. The increase in

the danger of these criminal groups is due to
the fact that often the people who started on
the path of correction having an impeccable
conduct and a conscientious attitude towards
work are disadvantaged and surrounded by an
atmosphereofterror.Actsofviolenceorviolence
of a sexual nature are often applied to them
(this is demonstrated by the studied empirical
materials). Thus, convicts in penitentiaries are
classified according to criminal traditions and
customs. This leads to the reduction of the
chances of re-education of the convicts. In
order not to fall into the category of “rejected”,
the detainees are forced to accept the behavior
imposed by the subculture. Thereby, convicts
commit regime violations and even serious or
particularly serious crimes. Based on what has
been reported, it can be rightly stated that in
penitentiary institutions, the control is carried
out by organized criminal structures, with the
state only having the role of maintenance.
The share of actions that disorganize
the activity of penitentiary institutions in
the structure of penitentiary crime does
not reach large proportions, but in the last
period it has seen an increasing trend (11
cases were registered in 2021). These crimes
present a particular danger for the stability
of prison life, thanks to the fact that they
are committed, as a rule, by recidivists and
people with a stable criminal orientation. The
increase in the number of disorganizational
actions, which, according to their specifics,
are directed against the prisoners embarked
on the path of correction and against the
penitentiary administration, indicate a rooting
of criminal traditions and visions in the way
of life of the prisoners. On the other hand, the
increase in the number of these crimes is due
to the control by the criminal structures over
the life of the penitentiary and the relations
between the convicts. The atmosphere in the
penitentiary institutions is disturbed by the
robberies between the groups at liberty or in
detention, by the terrorizing of the detainees

Ne 1, 2022



Cornel OSADCII, Valentin CHIRITA

THE NOTION AND STATISTICAL PARAMETERS OF PRISON CRIMINALITY IN THE REPUBLIC OF MOLDOVA

who adopt a behavior not accepted by the
criminal environment, by the incitement to
violence between the convicts and against the
administration of the institution.

Conclusions

Based on the empirical and doctrinal
material analyzed in this scientific approach,
we conclude that penitentiary crime has its
specific laws and special structure. Therefore,
it is viewed as a type of self-inflicted crime.

In the penitentiary institutions of the
Republic of Moldova, from 150 to 250 crimes
are committed per year and the level of crime
per thousand convicts is from 35 to 40 crimes
depending on the type of penitentiary.

At the same time, from the conducted
study it was found that about 90% of the
number of crimes committed in penitentiary
institutions are the following types of crimes,
which in fact form the core of prison crime:
1) violent disobedience to the requirements of
the penitentiary administration (art. 321 of the
Criminal Code of the Republic of Moldova)
); 2) actions that disorganize the activity of
penitentiaries (art. 286 of the Criminal Code
of the Republic of Moldova); 3) the threat or
violence committed against a person with a
responsible position or a person who fulfills
his/her public duty (art. 349 of the Criminal
Code of the Republic of Moldova); 4) fraud
(art. 190 of the Criminal Code of the Republic
of Moldova); 5) theft (art. 186 of the Criminal
Code of the Republic of Moldova); 6) escape
from places of detention (art. 317 of the
Criminal Code of the Republic of Moldova);
7) evading the execution of the prison sentence
(art. 319 of the Criminal Code of the Republic
of Moldova); 8) torture, inhuman or degrading
treatment (art. 166/1 of the Criminal Code
of the Republic of Moldova); 9) traffic of
influence (art. 326 of the Criminal Code of the
Republic of Moldova); 10) rape (art. 171 of the
Criminal Code of the Republic of Moldova);
11) violent actions of a sexual nature (art.
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172 of the Criminal Code of the Republic of
Moldova).
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Everyone has the right to a fair examination and resolution of his or her case by an independent,
impartial, lawfully constituted court acting in conformity with this Code. These guarantees take the
form of the constitutional principle of free access to justice, the violation of which is sanctioned by
declaring absolute nullity of procedural acts obtained or adopted contrary to this principle. There is
sufficient evidence to show that the appointment of investigating judges during the period 2015-2018
was in violation of the provisions of Article 151 of Law No. 514/1995 on the Organization of Judges -
that, in the editorial office up to January 12, 2018, which regulated that an investigating judge may hold
that dignity only if he has previously held the position of judge for at least 3 years. Unfortunately, these
deviations, whether consciously or mistakenly admitted by the Superior Council of Magistracy, have
had and will have the most unexpected consequences, because those investigating judges accused of
violating the law have committed a series of procedural acts that are thus rendered null and void.

Keywords: law, Constitution, investigating judge, magistrate, Superior Council of the Magistracy,
court, nullity.

CU PRIVIRE LAACTELE PROCEDURALE EMISE DE JUDECATORII DE INSTRUCTIE
NUMITI IN FUNCTIE CONTRAR LEGII 514/1995

Orice persoana are dreptul la examinarea si solutionarea cauzei sale in mod echitabil, in termen
rezonabil, de cdtre o instanta independenta, impartiala, legal constituitd, care va actiona in conformitate
cu prezentul Cod. Aceste garantii imbracd forma principiului constitutional al accesului liber la justitie,
incalcarea carora este sanctionata prin declararea nulitatii absolute a actelor procedurale obtinute
sau adoptate contrar acestui principiu. Exista suficiente dovezi pentru a demonstra ca numirea unor
Jjudecatori de instructie in perioada 2015-2018 s-a facut contrar prevederilor art. 15" din Legea nr.
514/1995 privind organizarea judecdtoreascd, in redactia de pana la 12.01.2018, care reglementa ca
un judecator de instructie poate detine aceasta demnitate, doar in cazul in care a detinut anterior
functia de judecator cel putin 3 ani de zile. Cu regret, aceste abateri admise constient sau eronat de
catre Consiliul Superior al Magistraturii, au avut si vor avea consecinte din cele mai neasteptate,
deoarece acei judecatori de instructie numiti contrar legii, au adoptat o serie de acte procedurale care
in consecinta sunt lovite de nulitate absoluta.

Cuvinte-cheie: lege, Constitutie, judecator de instructie, magistrat, Consiliul Superior al
Magistraturii, instanta, nulitate.

SUR LES ACTES DE PROCEDURE EMIS PAR LES JUGES D'INSTRUCTION NOMMES
EN EXERCICE EN VIOLATION DE LA LOI 514/1995

Toute personne a le droit de voir son cas examiné équitablement et résolu dans un délai raisonnable
par un tribunal indépendant, impartial et légalement constitué qui agira conformément au présent
code. Ces garanties prennent la forme du principe constitutionnel du libre acces a la justice, dont
la violation est sanctionnée par la déclaration de nullité absolue des actes de procédure obtenus ou
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adoptés contrairement a ce principe. Il existe des éléments suffisants pour prouver que la nomination
des juges d'instruction en 2015-2018 a été faite contrairement aux dispositions de l'art. 151 de la loi n °
514/1995 sur l'organisation judiciaire, a la rédaction jusqu'au 12.01.2018, qui réglementait qu'un juge
d'instruction ne peut exercer cette dignité que s'il a précédemment occupé le poste de juge pendant au
moins 3 ans. Malheureusement, ces déviations consciemment ou a tort admises par le Conseil Supérieur
de la Magistrature, ont eu et auront les conséquences les plus inattendues, car ces juges d'instruction
nommeés contrairement a la loi, ont adopté une série d'actes de procédure qui sont par conséquent
frappés de nullité absolue.

Mots-clés: loi,Constitution, juge d'instruction, magistrat, Conseil Supérieur de la Magistrature,
tribunal, nullité.

IHNPOUHECCYAJIBHBIE 1OKYMEHTbBI, U3JIAHHBIE CYAbAMUW, HASHAYEHHBIMH
BOIIPEKHU ITOJIOKEHUSAM 3AKOHA 514/1995

Kaowcovui uenosex umeem mnpaso Ha cnpagediugoe paccmompenue u paspeuienue e2o 0end 8
PAasymMHble CPOKU He3A8UCUMBIM, OECHPUCMPACIHBIM, 3AKOHHO VUPEHCOEHHBIM CYOOM, KOMOpbll
b6yoem Oeticmeosams 6 coomgemcmeuu ¢ Hacmosuwum Koodexcom. Dmu eapanmuu evipasicaromes
Gopme KOHCMUMYYUOHHO2O NPUHYUNA C80DOOH020 OOCMYNA K Hpagocyouro, Hapyulenue KOmopozo
CaHKYUOHUPYEMC sl NPUSHAHUEM HeOelCMBUMENbHLIMU NPOYECCYaNbHbIX 0etUCmEull, NOMYUeHHbIX Ul
NPUHSINBIX BORPEKU SMOMY npunyuny. Mmeromes 0ocmamouno 00Ka3amensbCcme mozo, Ymo Ha3HadeHue
cnedcmeennbix cyoeti 6 nepuod 2015-2018 20006 bviio npoussedeno gonpeku nonoxicenusm cm. 151
3akxona Ne. Ne 514/1995 06 opeanuzayuu cyooycmpoucmsa, 6 peoaxyuu oo 01.12.2018, komopvim
PeNamMeHmuposanoCch, Ymo C1e0CmEeHHblll CYObsl MONCEM 3AHUMAMb MY OONACHOCHL MOILKO 8 MOM
cayuae, eciu OH panee 3aHUMAl OOJINHCHOCHb Ccyobl He menee 3 nem. K coocanenuto, smu ykionenus,
CO3HAMENbHO UNU OUWUDOUHO OonyujenHble Bulciuum cosemom macucmpamypbl, umenu u 6yoym umems
camvle HeodNCUOanHvie NOCIe0CmaUs, maK KaK HA3HAYEHHble 8ONpeKuU 3aKOHY CNe0CTEeHHble CYobll
NPUHSLIU PSIO NPOYECCYANbHBIX AKMOS, KOMOpbie, C1e008AMENbHO, NPUSHAIOMCS HeOeUCMEUMeIbHbIMU.

Knwuesvie cnosa: 3axon, Koncmumyyus, creocmeennwiii cyovs, macucmpam, Buicuwuil cosem
mazucmpamypbul, ¢yo, HeOeuCmaumenbHOCMb.

Introduction the Covenant on Civil and Political Rights’

operates with the notion of “competent,
independentandimpartialtribunal, established
by law”. The European Convention on Human
Rights® and Fundamental Freedoms refers,
in art. 6.1, to an “independent and impartial
court established by law”

Given the principle of the rule of law, a
“court” must always be constituted “according
to law”, otherwise it lacks the necessary
legitimacy in a democratic society to hear the
cases entrusted to it. The general principles and
norms of international law and international
treaties to which the Republic of Moldova is a
party constitute elements of criminal procedural
law and directly give rise to human rights and
freedoms in the criminal process.

Art. 19 of the Criminal Procedure Code of
the Republic of Moldova provides that “every

Main ideas of the research

The phrase “according to the law” refers
not only to the legal basis of the court’s very
existence, but also to the court’s compliance
with the specific rules by which it conducts

person has the right to the examination and
resolution of his/her case fairly, within a
reasonable time, by an independent, impartial,
legally constituted court, which will act in
accordance with this code’’, and art. 14.1 of

' Codul de Procedura Penald al Republicii Moldova,
nr. 122 din 14.03.2003. Monitorul oficial nr. 248-251 din

itself (Sokourenko and Strygoun vs. Ukraine,
paragraph 24). The legality of a court must
necessarily cover its composition [Buscarini

05.11.2013.

2 Pactul cu privire la drepturile politice si civile din
16.12.1966

3 Conventia Europeana a Drepturilor Omului

Ne 1, 2022



lulian RUSANOVSCHI

ON PROCEDURAL ACTS ISSUED BY INVESTIGATING JUDGES APPOINTED CONTRARY TO

vs. San Marino (dec.)]. In the guide on art. 6 of
the ECHR® states that: “Procedures regarding
the appointment of judges should not be
transferred to the level of internal practice”
(ibidem, points 154-156)... “The law” referred
toinart. 6 § 1 is therefore not only the legislation
relating to the establishment and competence
of judicial bodies, but also any other provision
of domestic law, the non-compliance of which
leads to the participation of one or more judges
inillegal cases (DMD Group, A.S., vs. Slovakia,
para. 59). Failure by a court to comply with the
provisions of domestic law basically implies a
violation of art. 6 § 1 (DMD Group, A.S., vs.
Slovakia, § 61).”

A court which, without any explanation,
goes beyond its ordinary jurisdiction,
deliberately disregarding the law, is not a
“court constituted according to law” in the
proceedings in question (Sokourenko and
Strygoun vs. Ukraine, §§ 27- 28). Thus, a court
that examines the merits of the case instead of
the competent court is not a “court constituted
according to law” (Aviakompaniya A.T1., ZAT
vs. Ukraine, paragraph 44).

In the recent practice of the courts in the
Republic of Moldova, several situations can be
observed in which the courts are constituted
contrary to the law, in this case it is about
several investigative judges.

According to art. 15! of Law no. 514/1995
on judicial organization®, in the redaction up to
January 12, 2018, it was regulated that: from
among the judges of the court, the judges who
will exercise the powers of the investigating
judge are appointed. (2) The investigating
judge is appointed by the Superior Council
of the Magistracy with its consent, upon the
proposal of the president of the court, from
among the judges who have been active as
a judge for at least 3 years, for a term of 3

4 https://www.echr.coe.int/Documents/Guide Art 6
RON.pdf

5 Legea nr. 514/1995 privind organizarea judecatoreasca,
publicata in Motitorul Oficial nr. 58 din 19.10.1995.
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years, without the possibility of serve two
consecutive mandates. This rule was amended
by the Parliament of the Republic of Moldova
only on January 12, 2018 by excluding from
the Law the phrase: “.. from among judges
who have been active as a judge for at least 3
vears, for a term of 3 years...”

It is also worrying how the Parliament
modified the text of art. 15' of Law no.
514/1995 (by excluding the phrase “... from
among the judges who have served as a judge
for at least 3 years, for a term of 3 years...”).
Respectively, by Government Decision no.
977 of November 15, 2017, the draft law was
approved and presented to the Parliament
for the amendment and completion of some
legislative acts, which aimed to create the
position of deputy chief of the secretariat of
the Chisinau Court. Thus, Law 315/2017°
in the original version did not provide for
the exclusion of the phrase “.. from among
Jjudges who have been active as a judge for at
least 3 years, for a term of 3 years...”. In fact,
in the first and second reading (according to
the transcripts of the Parliament) the deputies
voted forthe draft Lawno.315/2017 amending
Law no. 514/1995 by creating the position of
deputy chief of the secretariat of the Chisinau
Court, and in the final version of the law it is
legislated in a surprising way and in violation
of the Parliament Regulation that the sentence
from art. 15! of Law no. 514/1995 - “... from
among the judges who have been active as a
judge for at least 3 years, for a 3-year term...”
- is excluded (without the Parliament having
voted knowingly for this amendment).

Despite the requirements established by art.
15" of Law no. 514/1995 in the wording until
January 12, 2018, although the magistrate V.
B. was appointed to the position of judge by
the decree of the President of the Republic of

® Legea nr. 315 din 22.12.2017 privind modificarea si
completarea unor acte legislative. Monitorul Oficial nr 7-17
din 12.01.2018.
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Moldova no. 1712 0f 08.05.2015’ for a period
of 5 years, shortly after, by CSM (Superior
Council of Magistracy) Decision no. 798/32
0of 22.11.2016 V.B. is appointed investigating
judge for the Buiucani Court, Chisinau
municipality for a term until December 31,
2016. This appointment to the position of
investigating judge of a magistrate who
had not previously worked as a judge for at
least 3 years, was carried out contrary to the
provisions of art. 15! of Law no. 514/1995
on judicial organization, that is, the court was
established contrary to the law.

By the same Decision of the CSM
(Superior Council of Magistracy), the young
magistrate A.N., who had also been appointed
as a judge by the Decree of the President of
the Republic of Moldova in 2015, was also
appointed as an investigating judge. Later, by
the CSM Decision no. 932/38 of 27.12.2018
the same magistrates are extended their duties
as investigating judges for a new mandate
(covering the period 01.01.2017-31.12.2017)
in the newly created court (Chisinau Court,
Buiucani headquarters). And on 19.12.2017
CSM issues another decision with no. 836/37
appointing for the third consecutive time the
judges A. N.and V. B. for a period of 2 years,
as investigating judges. This state of affairs
was confirmed by the CSM by letter no. 595
of March 9, 2022, indicating as the basis the
editorial of article 15' of Law no. 514/1995
regarding the judicial organization for 2022,
but not the one in force at the date of issuing
the decisions described above.

In the criminal case I.R., these magistrates
issued a series of decisions by which they
authorized the carrying out of special
investigative  measures, postponed the
notification of the recognition order as a
suspect and found compliance with the legal
requirements in the process of carrying out the

" Decretul Presedintelui Republicii Moldova nr. 1712
din 05.08.2015 privind numirea in functie a unor judecatori.
Monitorul Oficial nr. 206-210 din 07.08.2015.

interceptions and the surveillance of the person
whose is charged with the crime of influence
peddling, as follows:

The conclusion of the investigating judge
(and the judicial mandate) V.B. no. 11-
6871/2017 0f27.12.2017 which authorized the
extension of the special investigative measure
— interception (Vol. I, page 65 of the criminal
case);

The conclusion of the investigating judge
(andthejudicial mandate) V.B.no. 11-366/2018
0f25.01.2018 authorizing the extension of the
special investigative measure — interception
(Vol. I, page 74 of the criminal case);

The conclusion of the investigating judge
(and the court mandate) V.B. no. 11-365/2018
of 25.01.2018 by which the extension of the
special investigation measure-the interception
(vol. 1, tab 108 of the criminal case) was
authorized;

The conclusion of the investigating judge
(and the judicial mandate) A.N. no. 11-
6443/2017 0 01.12.2017 which authorized the
special investigative measure — interception
(Vol. I, page 127 of the criminal case);

The conclusion of the investigating judge
(and the judicial mandate) A.N. no. 11-
6889/2017 0f28.12.2017 which authorized the
extension of the special investigative measure
— interception (Vol. I, page 137 of the criminal
case);

The conclusion of the investigating judge
(andthejudicial mandate) V.B.no. 11-300/2018
of 23.01.2018 which found compliance with
the legal requirements when conducting the
interception (Vol. I, page 151 of the criminal
case);

The conclusion of the investigating judge
(and the judicial mandate) V.B. no. 11-
84/2018 of 10.01.2018 which authorized the
extension of the special investigative measure
— documentation with technical means (Vol. I,
page 164 of the criminal case);

The conclusion of the investigating judge
(and the judicial mandate) V.B. no. 11-
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364/2018 of 25.01.2018 which authorized the
extension of the postponement of informing
the suspect I.R. of the order recognizing him
as a suspect from 01.12.2017 (Vol. III, tab 162
of the criminal case);

Pursuant to art. 251 para. 2) CPP®
(Criminal Procedure Code): “violation of the
legal provisions related to the competence
according to the matter or according to the
quality of the person, to the notification of the
court, to its composition and to the publicity
of the court session, to the participation of the
parties in mandatory cases, to the presence
of the interpreter, the translator, if they are
mandatory according to the law, attracts the
nullity of the procedural act”. In turn, art. 6
para. 1) The CPP (Criminal Procedure Code)
defines the procedural document as: “the
document that records any procedural action
provided for by this code, namely: ordinance,
minutes, indictment, conclusion, sentence,
decision, judgment, etc.”.

All these ordinances and conclusions are
hit with absolute nullity because on the date
of their issuance magistrates V.B and A.N.
they could not be legally constituted in their
capacity as investigating judges, because they
had not previously worked as judges for at
least 3 years, nor could they be appointed as
investigating judges for the 3™ consecutive
term.

Consequently, any person has the
constitutional right to have his/her file
examined by a legally constituted court, and
the procedural documents, conclusions -
adopted by a court constituted contrary to the
provisions of art. 15" of Law no. 514/1995 on
judicial organization are struck by absolute
nullity and cannot be used as the basis of a
court sentence, regardless of what it is.

At the same time, all the evidence acquired
on the basis of these illegal conclusions

8 Codul de Procedurd Penald al Republicii Moldova,
nr. 122 din 14.03.2003. Monitorul Oficial nr. 248-251 din
05.11.2013
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adopted by the two investigating judges
who held this capacity contrary to Law no.
514/1995 (edition up to January 12, 2018), are
to be excluded from the file, as having been
acquired contrary to the legal procedure and
with the authorization of a court constituted
illegally and unconstitutionally. Consequently,
ifthe conclusion of the investigating judge (and
the judicial mandate) V.B. no. 11-364/2018 of
25.01.2018, which authorized the extension
of the postponement of informing the suspect
L.R. of the order recognizing him as a suspect,
are struck by absolute nullity, then the criminal
case (which is currently pending before the
Chisinau Court) is to be terminated, because
the criminal investigation body violated the
provisions of art. 63 CPP (Criminal Procedure
Code) (the quality of being a suspect has ceased
by law), a fact that generated the nullity of the
indictment order against the defendant.

In such an interpretation, it is concluded
that the prosecutor’s order by which LR.
was recognized as a suspect, the right has
expired until he is recognized as accused, and
the indictment order is struck with absolute
nullity, and all acts and actions of the criminal
investigation body carried out after the expiry
of the legal term for holding the person as a
suspect, they are null and void.

Article 20 of the Constitution represents
the founding block of the democratic system,
in which any person has the right to effective
satisfaction in case of violation of his/her
rights. The first paragraph defines the scope
of application of the article for “any person”.
The semantic interpretation of the notion
“any person” unequivocally foresees that the
action of the constitutional article extends to
all citizens, foreigners or stateless persons.
In addition to this general notion, the article
contains notions that explain the application
of the article to any person who has legitimate
rights - here, the rights enunciated in the
Constitution or in the international instruments
to which the Republic of Moldova is a party.
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Conclusions

In the end, we consider that the appointment
of the investigating judges during the years
2015-2018 contrary to art. 15' of Law no.
514/1995 regarding the judicial organization
represents a violation of the provisions of
art. 20 of the Constitution and of art. 6 of the
European Convention, because the state was
not able to ensure the legal constitution of
a court (in this case, being the investigating
judge). Although some members of the CSM
(Superior Council of Magistracy) have raised
these violations at one time, and art. 15' of
Law no. 514/1995 was partially modified by
excluding the phrase: “.. among the judges
who worked in the position of judge at least 3
vears, for a mandate of 3 years ...” However,
the CSM has again appointed magistrates V.B.
and A.N. as investigative judges for the third
consecutive term (in December 2017), despite
the fact that a magistrate can be an investigative
judge for at most two consecutive terms.

This serious deviation from the way of
constituting the instructional courts, creates the
premises of an insecurity of the legal relations
and hits with absolute nullity the procedural
documents issued by these instructional judges,
and the persons to whom the legitimate rights
and the free access to justice were damaged, in
the case of an illegal conviction, ECtHR can

72

be addressed to request the conviction of the
Republic of Moldova and to obtain accordingly
the trigger to review the criminal proceedings.
At the same time, there are several cases before
the Chisinau Court that are to be terminated in
accordance with the provisions of art. 63, 251,
275 par. 9) CPP (Criminal Procedure Code)
because the investigative judges mentioned
above and constituted as such contrary to the
law, issued procedural documents that are
struck by absolute nullity, which consequently
excludes the possibility of continuing the
criminal prosecution of the person.

Bibliography

l.Legea nr. 514/1995  Privind organizarea
judecatoreascd, publicatd in motitorul oficial nr. 58 din
19.10.1995

2.Codul de Proceduri Penaldi al Republicii
Moldova, nr. 122 din 14.03.2003. Monitorul oficial nr.
248-251 din 05.11.2013

3. Pactul cu privire la drepturile politice si civile din
16.12.1966

4. Conventia Europeani a Drepturilor Omului

5. Legea numirul 315 din 22.12.2017 privind
modificarea si completarea unor acte legislative.
Monitorul Oficial nr 7-17 din 12.01.2018

6. Decretul  Presedintelui  Republicii  Moldova
numarul 1712 din 05.08.2015 privind numirea in
functie a unor judecatori. Monitorul Oficial nr. 206-210
din 07.08.2015

7.https://www.echr.coe.int/Documents/Guide
Art_ 6 RON.pdf (accesat - 22.09.2022)

Ne 1, 2022



CZU 341.9.
DOI https://doi.org/10.52388/2345-1971.2022.e1.06

PROTECTION OF OWNERSHIP IN THE REPUBLIC OF MOLDOVA,
UKRAINE, EUROPEAN UNION. COMPARATIVE LEGAL ASPECT

Alexandru SOSNA
Doctor of law, Moldova State University,
Chisinau, Republic of Moldova
e-mail: alexandru_sosna@mail.ru
https://orcid.org/0000-0002-4806-1756

ITuliana GHERMAN
Master student of the Faculty of Law, Moldova State University,
PhD student of the “Ion Creangd” University,
Chisinau, Republic of Moldova

e-mail: iulianababinl 987 @yandex.ru, iuliana@iic.md
https://orcid.org/0000-0001-8717-7092

The paper deals with the problems of legal regulation of civil and legal protection of absolute civil rights
in the Republic of the Moldova, Ukraine, as well as the European Union. Absolute civil rights, in particular,
such as property rights, occupy an important place in the civil law system. These rights are fundamental not
only to civil law, but also to the whole national legal system, because personal non-property rights are the
basis of the vital activity of an individual, property rights, in particular property rights, are basic economic
rights (vights intellectual property rights ensure the protection of literary, artistic, scientific and technical
creative activity, and hereditary rights ensure effective civil succession). Therefore, a comprehensive scientific
and legal general theoretical study of the whole range of issues concerning the grounds for the emergence
of absolute civil rights, their place in the civil law system of Moldova, Ukraine and other countries, types
of absolute civil rights in civil science, and their legislative consolidation is necessary and relevant. These
surveys can be used in research, rule-making, educational activity.
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of Moldova, Ukraine, European Union.

ASIGURAREA DREPTURILOR DE PROPRIETATE iN REPUBLICA MOLDOVA,
UCRAINA, UNIUNEA EUROPEANA. ASPECTE LEGALE COMPARATE

Prezenta lucrare examineaza aspectele problematice ale reglementarii legale si ale protectiei
drepturilor civile absolute in Republica Moldova si Ucraina, precum si in cadrul Uniunii Europene.
Drepturile civile absolute, in special, cum ar fi dreptul la proprietate, ocupd un loc important in sistemul
dreptului civil. Aceste drepturi sunt fundamentale nu numai pentru dreptul civil, ci si pentru intregul
sistem juridic national, deoarece drepturile personale, morale stau la baza vietii unei persoane, drepturile
reale, in special dreptul de proprietate , sunt drepturi economice de baza (drepturile de proprietate
intelectuala protejeaza activitatea de creatie literard, artisticd, stiintifica si tehnica, iar drepturile de
mostenire asigurd succesiunea civila efectiva). Prin urmare, un studiu teoretic general stiintific si juridic
cuprinzator al intregii game de probleme privind temeiurile aparitiei drepturilor civile absolute, locul
acestora in sistemul de drept civil din Moldova, Ucraina si alte tari, tipurile de drepturi civile absolute in
domeniul civil si consolidarea lor legislativa raman necesare si relevante. Aceste cercetari pot fi utilizate
in activitati stiintifice, stabilire de standarde, educationale si de predare.

Cuvinte-cheie: drepturi civile absolute, drepturi de proprietate, limite ale exercitarii drepturilor
civile absolute, Republica Moldova, Ucraina, Uniunea Europeand.
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ASSURANCE DES DROITS DE PROPRIETE EN REPUBLIQUE DE MOLDOVA, EN
UKRAINE ET DANS L'UNION EUROPEENNE. ASPECTS JURIDIQUES COMPARES

Cet article examine les aspects problématiques de la réglementation juridique et de la protection des
droits civils absolus en République de Moldova et en Ukraine, ainsi qu'au sein de I'Union européenne.
Les droits civils absolus, en particulier, tels que le droit de propriété, occupent une place importante
dans le systeme de droit civil. Ces droits sont fondamentaux non seulement pour le droit civil, mais aussi
pour l'ensemble du systeme juridique national, car les droits personnels et moraux sont la base de la
vie d'une personne, les droits réels, en particulier les droits de propriété, sont des droits économiques
fondamentaux (les droits de propriété intellectuelle protégent l'activité créative littéraire, artistique,
scientifique et technique, et les droits de succession assurent une succession civile effective). Par
conséquent, une étude théorique scientifique et juridique générale compléte de toute la gamme des
questions concernant les motifs de l'émergence des droits civils absolus, leur place dans le systeme de
droit civil de la Moldova, de I'Ukraine et d'autres pays, les types de droits civils absolus dans le domaine
civil et leur consolidation législative restent nécessaires et pertinents. Cette recherche peut étre utilisée
dans des activités scientifiques, normatives, éducatives et pédagogiques.

Mots-clés: droits civils absolus, droits de propriété, limites a l'exercice des droits civils absolus,
République de Moldova, Ukraine, Union Européenne.

OBECHEYEHME ITPAB COBCTBEHHOCTH B PECIIYBJIMKE MOJIIOBA, YKPAUHE,
EBPOIIEMCKOM COIO3E. CPABHUTEJIBHO-ITPABOBOU ACIHHEKT

B 0annoii pabome paccmampuearomes npobremHbie 60nPOChl NPABOBO2O PEYIUPOBAHUS U 3AUJUMbL
abcomomuwix epadcoanckux npas 6 Pecnybnuxe Monoosa u Yxpaune, a maxaice 6 npedenax Esponetickozo
Coroza. Abconromuvie 2padcoanckue npasa, 8 HACMHOCMU, MAKUe KaK npago coOCMEeHHOCMU, 3aHUMAIOM
BAJICHOE MeCcmo 6 cucmeme SpajdCOaHCKO20 Npaed. dmu npasa SEIAmcs QYHOAMEHMAIbHLIMU He
MONLKO Ol SPANCOAHCKO20 Npasd, HO U Osl 6Cell HAYUOHAIbHOU NPABOBOl CUCMeMbl, 8e0b JUUHbIE
HeuMyujecmeeHHvle Nnpaea SGIAIOMCs OCHOBOU JHCUSHEOESMENbHOCU  (PU3UYECKO2O TUYd, BeujHble
npaea, 8 4acmHoCmu npago COOCMEEHHOCMU, AGIAIOMC DA3068bIMU IKOHOMUYECKUMU npasamu (npasa
UHMENIEKMYAlbHOU COOCMBEHHOCMU 00eCNeU8aON OXPAHY JUMEPAMYPHOT, XYOOHCECMEEHHOU U HAYYHO-
MEXHUYECKOU MEOPYECKOU O0esiMelIbHOCIU, a HACLeOCMEEHHbIE Npasa 0becnedusaom >¢@@exmueroe
epadicOanckoe npagonpeemcmeso). 11osmomy HeobX0OUMbIM U AKMYATIbHLIM 02CMAemcsi KOMNIEKCHOe
HAYYHO-NPABo8oe 00 emeopemuieckoe UCCIe008aHUe 6ce20 Kpyea 60NpOCco8 OMHOCUMENIbHO OCHOBAHULL
BO3HUKHOBEHUs ADCOTIOMHBIX 2PANCOAHCKUX NpaAs, UX Mecma 6 CUcmeme 2panicOaHcKoeo npasd
Monoosvl, Ykpaunvl u Opyeux cmpaw, U008 abGCONOMHBIX SPAANCOAHCKUX NPAE 6 YUBUTUCUYECKOU
HayKe U Ux 3aKOHOOAMENbHO20 3aKpenieHus. /lannvle ublcKaus Mo2ym Obimb UCHONb3068AHbL 8 HAYYHO-
UCCIe008AMENbCKOL, HOPMOMBOPYECKOL, YYeOHO-NPENn00asamenbCKol QesmenbHOCHU.

Kntouesnle cnosa: abconommuvle epaj)rcoanckue npasa, UMywecmeeHHbie npasd, npeoensl OCyuwecm-
Bl1€HUsL AOCOTIOMHBIX 2PaAdcOaHcKux npas, Pecnybnuxa Mondosa, Yxpauna, Eepocoros.

Introduction noting the scientific works on certain absolute
civil rights of such famous scientists as: B. S.
Antimonov, S. M. Bratus, D. M. Genkin, O. S.
loffe, L. A. Krasavchikova, S. N. Landkof, Yu.
G. Matveev, N. N. Malleina, M. S. Mallein,
A. A. Podoprigora, Z. V. Romovskaya, E. A.
Sukhanov and others.

Scientific studies of absolute civil rights
and their types were carried out both during
the Soviet era and in the independent Republic
of Moldova and Ukraine. However, before the
declaration of independence in Moldova and
Ukraine, these studies were mostly of a general
theoretical nature, since property relations Main points
were to a certain extent legally limited, and the
personal non-property rights of a person were
also not widely used. Despite this, it is worth

Moldavian jurist Alexander Sosna writes
that “property as a legal category means
that property belongs to certain persons
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— individuals or groups — under certain
conditions and in certain forms (the right of
ownership in the subjective sense). Property
is divided into two main forms: public and
private. Public property is divided into state
and municipal. Private property is property
owned by individuals and legal entities that are
not state or municipal enterprises. According
to paragraph (1) Art. 315 of the Civil Code
of the Republic of Moldova (hereinafter
referred to as the Civil Code of the Republic
of Moldova) No. 1107-XV of 06/06/2002,
the owner has the right to possess, use and
dispose of the thing'. Therefore, according to
the research of the above-mentioned author,
the owner has 3 powers:

1. right of possession,

2. right of use ;

3. the right to dispose of property .

In the work of the Moldovan author, we
read that “according to part (1) of Art. 303
of the Civil Code of the Republic of Moldova,
possession is acquired by deliberately
achieving the actual possession of a thing.
According to paragraph (1) Art. 285 of the
Civil Code of the Republic of Moldova
“things are recognized as all objects that
can be an individual or collective property,
and property rights. Things are divided into
immovable and movable®.

After modernization, the Civil Code of the
Republic of Moldova was supplemented with
some important norms protecting personal
non-property rights. Yes, Art. 43 of the Civil
Code of the Republic of Moldova provides
that, in accordance with the law, every natural
person has the right to life, health, physical
and mental integrity, to free expression of
opinion, to the name, honor, dignity and
professional reputation, to his own image, to

' Cocua Amnexcanapy, 3ammra mpaBa COOCTBEHHOCTH.
In: Legea si viata. 2018, nr. 5(317), pp. 36-39. URL: https://
ibn.idsi.md/sites/default/files/imag_file/36-39.pdf (mara
obpamenust: 26.11.2021).

2 The same source.
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respect for intimate, family and privacy, the
protection of personal data, respect for one's
memory and body after death, as well as other
similar rights recognized by law. These rights
are inviolable and inalienable®. According to
Art. 1 Civil Code of the Republic of Moldova,
legislation is based on the recognition of
the equality of participants in the relations
they regulate, the protection of intimate,
private and family life, the recognition of the
inviolability of property, freedom of contract,
the protection of good faith, the protection
of consumer rights, the recognition of the
inadmissibility of anyone interfering in
private affairs, the need for the unhindered
exercise of civil rights, ensuring restoration
of violated individual rights, their protection
by competent jurisdictional bodies.

In this article, we will try to determine
the prerequisites for the implementation of
absolute civil law, which should include: a)
the presence of a specific right in a person, its
legislative recognition in the form of general
permission or direct consolidation in the
rule of law, and the legitimate grounds for
acquiring such a right by a specific person;
b) the presence of a person - a subject of law
- an appropriate amount of civil capacity; c)
the absence of legal and factual obstacles to
the corresponding behavior of the subject; d)
the proper subject of the exercise of the right.
A doctrinal approach to understanding the
purpose of civil law protection of absolute
rights is substantiated, which covers not only
the reaction to the violation itself and its
consequences, but is also aimed at preventing
violations of both an absolute civil right and a
legally protected interest. It also substantiates
the advantages of civil law protection of
absolute rights, due to a number of specific

3 Ipasicoanckutl kodexc Pecnybnuxu Mondosa: 3axon
Nel33 om 15.11.2018. // Onybnukosan: 01.03.2019 ¢
Oduyuanvnom monumope Ne66-75 art. Ne:132. Bemynun 6
cuny 01.03.2019.
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features and special legal approaches in the
regulation of civil liability, the property
nature of civil liability; additional burden
for the violator of civil rights and interests;
the horizontal nature of responsibility, due
to the legal equality of participants in civil
relations; compensatory (restorative) nature
of civil liability; the initiative of the injured
party to apply state coercion to the violator of
his rights and interests, etc.

Scholar Bogdan Shcherbina from Ukraine
believes that the current practice of the courts
of individual countries of the European Union
(hereinafter referred to as the EU) and the
European Court of Human Rights (hereinafter
referred to as the ECtHR, the European Court,
the Court) is correct, since the courts must
respond to the realities of social relations due
to the development information technologies.
In the EU countries, the provision of the
European Convention on Human Rights
(hereinafter referred to as the ECHR)* is a
certain guideline for the uniform enforcement
of property rights’. According to the well-
known Ukrainian lawyer and Chairman of
the Supreme Court of Ukraine Y. Romanyuk ,
the correct interpretation of the fundamental
principles of protection of property rights
in accordance with Article 1 of the Protocol
to the Convention on Human Rights and
Fundamental Freedoms (hereinafter referred
to as the Convention) and the application of
the relevant practice of the ECtHR becomes an
impetus for the correct resolution of disputes
by the courts at the national level®. Indeed,
the right to private property, the possibility of

4 [lep6una b. C. AGCOIOTHI LUBIIBHI MpaBa: peaizariis
i3axuct. Kuis. 2018. ucc. Ha 3100y TTS CT. JOKT. IOPU. HAyK.
c. 98.

5 C wnaubonee TouHOW MH(DOpMarmeld o parHdUKALNK
nanHoi Konsenuuu u ee ITpoTokonos, 3asBiaeHMid, OTOBOPOK
MOXHO O3HaKOMUTBCS, IEPEXOAs IO CChUIKAM: WWW.
conventions.coe.int. https://www.echr.coe.int/documents/
convention_rus. pdf (mara oOpamenus: 26.11.2021).

¢ Tam xe..

its normal implementation and protection is a
sign of a developed legal state.

It is known that the ECHR was founded
in 1959, and is located in Strasbourg (a city
in Eastern France), in the Palace of Human
Rights. It is within the walls of the eminent
building, designed by the British architect
Richard Rogers , that the Court carefully
monitors the respect for the human rights of
millions of Europeans in the member states
of'the Council of Europe that have ratified the
Convention’. The Court is a supranational,
international judicial body competent to issue
binding rulings (for States Parties) and on
complaints filed individually by applicants,
individuals and/or States about violations of
the civil and political rights set forth in the
Convention. Since 1998 it has been possible
to file complaints directly. Thanks to the
practice of the Court, the Convention is
considered a powerful and dynamic tool for
solving pressing problems and challenges, and
strengthening the rule of law and democracy
in Moldova. In order to understand what is
the primary role of the European Court in
protecting the rights of citizens, we will single
out the most important rule that is indisputably
observed: the court examines only cases of
violation of those rights that are guaranteed
by the Convention and its Protocols. In all
other cases, all complaints will be rejected.
Note that the Convention establishes civil
and political rights, and most socio-economic
rights are not enshrined in it. Of the economic
rights, the Convention, in particular Article 1
of Protocol No. 1, protects only the property
right of individuals and legal entities (that is,
individuals who have the right to freely use
their property). By virtue of Art. 1 of Protocol
No. 1 to the Convention, every natural or
legal person has the right to respect for

7 Eppomneiicknii Cyn mo mpasam 4enoBeka. URL:https:/
www.coe.int/ru/web/moscow/european-court (mata obpa-
mienust: 26.11.2021).
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his property. No one may be deprived of
his property except in the public interest
and under the conditions prescribed by law
and the general principles of international
law. The practice of the ECHR provides for
the possibility of such a trial in which the
respondent is the plaintiff's own state. The
basis is the Convention for the Protection of
Human Rights and Fundamental Freedoms of
November 4, 1950 (hereinafter referred to as
the Convention) and its Protocols®.

The Convention is the basis of the activity
of the Court and it protects not only the
right of ownership in its classical form and
understanding ( possession, use, disposal ),
but also operates when violations of property
rights are associated with an untimely court
decision on a property dispute, excessive
amounts oftax collection or fines, as well as the
impossibility for the owner to use his property
due to the deterioration of the environmental
situation, disasters, during the liquidation
of emergency situations (hereinafter - ES),
during siege, military, emergency situations
‘(hereinafter - PE), against the backdrop of the
spread of pandemics, and with unreasonable
deprivation / restriction of the legal right to
inherit, disputes between the tenant and the
owner, damage to property during martial
law in the country, other situations with
consequences . It should be noted that the
state of emergency in the Republic of Moldova
provides for much more radical measures,
including those restricting the freedoms and
rights of citizens. In particular, it is during an
emergency that the authorities have the right

8 Moxumenust: EBporeiickoro Cyia 1o mpaBam 4enoBeka B
3aIIUTe SKOHOMMYECKHX MpaB (MaTepuai noarotoswia H.B.
Bunbckas, PD).

? Ct. 17-27 3axoH «O pexumax 4pe3Bb4aiiHOro, 0CagHOTO
u BoeHHOro nonoxkeHus» N 212-XV ot 24.06.2004 (B cuty
06.08.2004) // Monutopyn Oduunan an P.Mongosa N 132-
137 ¢1.696 ot 06.08.2004 (nara obpamenus: 26.11.2021).

10 Maksurov A.A. Protection of property rights from
unreasonable interference of the state in the rights of the
owner in the European Court of Human Rights // International
public and private law. 2011. No. 5. p. 13-17.
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to temporarily relocate residents to safer
areas, mobilize the able-bodied population,
and urgently remove heads of state / non-
state organizations from work. Thus,
requisition, expropriation, forcible eviction
of residents from their houses/apartments,
planned «in the name of the public good» are
not always humane, and also do not always
provide legal protection for the property of
vulnerable segments of the population. The
right of private property and its protection on
the territory of the Republic of Moldova are
guaranteed, and this is officially enshrined in
Art. 46 of the Constitution of the Republic of
Moldova.

The European Court also clarified that the
concept of “property” includes “private law
assets that are not physical property, such
as shares or claims based on contract or
tort”. As well as benefits arising from certain
types of insurance ''. Note that the decision
becomes final if it has not been appealed
and procedures for its execution have been
initiated.

There are complex disputes about
«property». Thus, for example, the Court
considers that a license to engage in or other
activity may be property, but only in cases
where this implies the long-term nature of this
license, the receipt of benefits and dependence
on the emergence of reasonable legitimate
expectations from the owner himself.

In addition to the usual content of property
rights, the European Court also includes non-
property (personal) rights, for example, we
also include “reputation” in it, justifying this
by the fact that in some situations and under
certain conditions “reputation” can be equated
with the right of ownership ( for example, Van
Marle and Others v. the Netherlands). In their

I Pemenne EBpormeiickoro Cyma mo mpaBam deloBeka
no geny “Stran” Greek Refineries and Stratis Andreadis
v. Greece” (N 13427/87) // Eponeiickuit Cya mo mpaBam
yenoBeka. M30pannbie pemenus. T. 2. M.: Hopwma, 2000. c.
54-68.




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

comments on the jurisprudence, the compilers
of the ECtHR Human Rights Bulletin quite
rightly pointed out that a significant problem
now raised by the applicants is the non-
enforcement of court decisions in civil cases,
on the payment of benefits, pensions and
other types of compensation.

Another category of cases for the protection
of property rights is represented by cases for
the collection of taxes, fines and other debts,
mandatory fiscal payments. In the Republic
of Moldova, in the fight against illegal actions
of credit institutions/banks, the provisions of
the Consumer Protection Law no . 105 of 13-
03-2003 significantly help lawyers 2.

When considering cases arising from
property relations, the ECtHR characterized
this problem differently, arguing that “any
derogation of the owners fund” is already
an “encroachment” on his property .
Consequently the question arises - is even
the slightest encroachment on someone's
property lawful without legal grounds? In
the practice of the ECtHR, we distinguish
other categories of cases for the protection
of property rights in case of various types
of deprivation of property - confiscation,
expropriation, nationalization of property,
which often represents a disproportionate
interference, unjustified from the point of
view of Article 1 of Protocol No. 1. This
article does not guarantee the right to receive
full compensation in all circumstances,
since legitimate purposes are “in the public
interest” (various economic reforms and other
measures to ensure greater social justice) may
claim compensation in the amount below the
market value.

12 Ony6unukoBan: 27.06.2003 B8 Monitorul Oficial Ne 126-
131 cratest Ne 507 // USMEHEHO 311168 ot 26.07.18 MO
333-335 ot 24.08.18 c1. 549; BcTynmn B cuiy ¢ 14.02.19.

13 https://studref.com/319674/pravo/zaschita_prava_
sobstvennosti_vzyskanii_nalogov_shtrafov_inyh
obyazatelnyh_fiskalnyh platezhey (mara oOpareHus:
26.11.2021).

The phrase “subject to the conditions
provided by law” requires that clear and
accessible legal provisions be in place
and properly enforced. The power of the
European Court to review the compliance
of the actions of the authorities with the
norms of national legislation is limited, since
the right to interpret and apply legislation
primarily belongs to the country (in our case,
Moldova and Ukraine). When considering
cases related to the control of the use of
property, the ECtHR draws attention to two
points: whether the statutory control pursues
the goal of ensuring the “general interest”
and whether the functioning of the relevant
legislation and, accordingly, the control
provided for by it is proportionate to the
legitimate aim pursued. Analyzing Art. 1 of
Protocol 1 to the Convention, it should also
be noted that this is the only article of the
Convention and its Protocols, which, firstly,
speaks directly about guarantees of the rights
of not only individuals, but also legal entities,
and, secondly, concerns the issue of property
and real estate '. Y. Romanyuk also points
out that Ukrainian legislation has not reached
perfection in matters of regulating property
rights and ensuring real guarantees of the
rights of owners, since this area is constantly
improving, changing, and the time has come
for radical changes. This position deserves
attention, since there are indeed separate
legal norms on the right of ownership that
need to be improved in order to eliminate
contradictions in the relevant legal regulation
(for example, on the acquisition of property
rights by acquisitive prescription in relation
to unauthorized construction objects).

14 PoxxkoBa M.A. K BOIpoCy 0 HOHATHH «COOCTBEHHOCThY
B KoHBeHIMH O 3amuTe NpaB dYEIOBEKA W OCHOBHBIX
cobon m mpaktuke ECITY. URL:https:/cyberleninka.ru/
article/n/k-voprosu-o-ponyatii-sobstvennost-v-konventsii-
o-zaschite-prav-cheloveka-i-osnovnyh-svobod-i-praktike-
evropeyskogo-suda-po-pravam-cheloveka (nara oGparienws:
26.11.2021).
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However, in the national legislation of
Moldova, Ukraine and the EU, regulating
property relations, there is an appropriate
level of norms on the right of ownership
and other rights in rem, which are arranged
logically and grouped according to the
relevant institutions. Of course, taking into
account the positive experience of the EU
countries, it is possible to amend certain legal
norms to eliminate gaps in law and problems
in law enforcement in general.

The scientific literature notes the
synchronism of approaches to the regulation
of property relations in the EU countries. In
particular, thereisathree-level legalregulation
of these relations: the national legislation of a
certain EU country, the EU law and the ECHR.
Moreover, EU law refers to the Charter of
Fundamental Rights of the European Union.
Also, in the scientific literature on this
occasion, it is indicated that the essence of
the adaptation of the legal system of Ukraine
to the legal system of the EU lies in Ukraine's
perception of the European concept of law in
general and the concept of private law , in
particular, taking into account that the latter
in origin and ideology is a purely European
concept '°. At the same time, this is not about
adapting the “private law” of Moldova or
Ukraine to the “private law of Europe” ,
but about adapting the key domestic concept
of civil law and the provisions of the civil
legislation of a number of countries to the
principles of European law (i.e., convergence
of the conceptual foundations of private law
of Moldova, Ukraine and EU private law).

A special place in this process is occupied
by the principles of the functioning of legal
institutions that determine the content of
absolute civil rights, such as property rights
(thebasis of economic development), personal

15 Mlep6una b.C. AGconroTHi UIMBLIBHI IpaBa: peasisaliis
i3axuct. Kuis. 2018. [ucc. Ha 3100y TTS CT. JOKT. FOPU/. HayK.
c. 104.
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non-property rights (as the basis of physical
existence and social existence), intellectual
property rights (as the basis of creative
potential). and scientific and technological
progress) '°. As we can see from the studied
sources, legal scholars in the EU countries
have been thinking about the codification of
EU private law for a long time. The leading
place among the institutions, the legal norms
of which are proposed to be unified and
codified, is occupied by the institution of
property rights as an absolute civil right.

The relevance of this problem within the
framework of our state is due to the fact that
the right to respect for private property is
guaranteed by Art. 46 of the Constitution of
the Republic of Moldova and art. 1 of Protocol
No. 1 to the Convention for the Protection of
Human Rights and Fundamental Freedoms,
and that this right is very often violated
7. The study of absolute civil rights in the
scientific literature is characterized by the
fact that, as a rule, they concern the scientific
analysis of certain types of absolute civil
rights (personal non-property rights, their
types, property rights, other property rights,
intellectual property rights, inheritance law).
Each type of absolute civil rights has its own
characteristics, an appropriate theoretical
basis for research and special legal regulation.
Summarizing scientific research on personal
non-property rights, we note that their system
includes both universal personal non-property
rights, which are of a fundamental nature and
belong to all individuals without exception,
and special personal non-property rights,
which are vested only in certain individuals
(in cases expressly provided by law). We
note the scientific works of A. V. Dzeri ¥,

' The same source

7 Cocna Aunekcanipy, 3ammra mpaBa COOCTBEHHOCTH.
In: Legea si viata. 2018, nr. 5(317), pp. 36-39. URL:https://
ibn.idsi.md/sites/default/files/imag_file/36-39.pdf (mara
obpamenust: 03.11.2021).

8 Ipasxcoancroe npaso Vkpaunvl. O6was uacmo:
yuebnux / noo peo. O.B. [[zepu, H.C. Kysuneyosou, P.A.
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R. A. Maidanik ", Ya. Shevchenko “’on the
institutions of law, which rightly emphasize
the need for further research on this topic,
which should be directed to the correct
determination of directions for improving
legislation in this area, taking into account the
positive European experience. The study of
inheritance rights is important in view of the
fact that the exercise of the right to inheritance
determines the emergence of another
absolute civil right - the right to property .
In our opinion, certain aspects of inheritance
law need to be improved in the Republic of
Moldova, the exercise by heirs of their right
to inherit, to formalize an inheritance, to
determine mandatory shares, and it is new
doctrinal approaches that can help in solving
these problematic issues. When considering
inheritance cases, the court must indicate
specifically what must be taken into account
when recognizing a person as an “unworthy
heir”, and all grounds for recognizing an heir
as “bad” must be confirmed by a decision of
the court.

Persons who, during the life of the testator,
had a significant influence and psychological
pressure on him, were forced to make a
will in favor of outside “interested persons”
(not legal heirs, i.e. relatives, but strangers,
sometimes unfamiliar subjects), to cancel the
will, or tried by any means in a way to put
pressure on the testator or to force the legal
heirs so that they renounce the inheritance of
their parents / other relatives in advance (in
writing), must be held criminally liable.

Maiioanuka. — K., 2010. — 974 ¢. / Ipasxcoanckoe npaso
Vrpaunvi: Ocobennas uacmo: yuebnux / noo peo. O.B. [zepu,
H.C. Kysneyosotl, PA. Maiioanuxa. — Kues, 2010. — 1176 c.

Maiinanuk P. A. TIpoGsieMbl JOBEPUTEIIbHBIX OTHOIICHHUI
B IpakIaHCKOM IpaBe: MoHorpadus / P.A. Maiinanuk. — K.,
2002. — 502 c. / Maiiganuk P A. I'paxxnanckoe npaso: O01mas
4acThb. BBemeHue B TpaxkaaHCckoe mpaBo: ydeOHuK/ P.A.
Maiiganuk. — K. — 472 c.

20 Iepuenxo 5. H. M36paunsie Tpyast (1964-2012 ). —
Kues, 2012. — 404 c.

More attention should be paid to the
legislator in terms of resolving disputes,
according to the section of the general, i.e.
jointly acquired property of the spouses,
preventing the possibility of subsequent
unjust enrichment of one of the spouses,
negotiorum gestio (by breach of trust, deceit,
blackmail, concealment of facts, etc.).

It should be noted that the crises that have
arisen in connection with the COVID-19
pandemic have also threatened a whole range
of fundamental human and civil rights, the
rights provided for by national legislation
and international human rights treaties, in
particular the right to property. “Domestic
violence is a public problem, not a private
one, " says Ketelin Avksentiev ?'. The problem
of domestic violence (whether physical,
sexual, psychological, spiritual or economic)
has become global today. During the period
of forced isolation of citizens in the Republic
of Moldova (2020-2021), the number of
complaints and lawsuits filed increased
regarding violations of the property rights of
family members, where, paradoxically, often
the victims of abusive behavior of spouses/
ex-spouses/cohabitants and other persons.

It is necessary to carefully check the
information, take into account various
conditions (season, age, position of persons,
other facts), the true situation in the family
(i.e. who sues whom and demands to forcibly
leave the home within 24 hours %), respond
promptly, and the main thing, despite the
plaintiff's preemptive right of ownership,

21 Avxentiev C. Juridice MD. Ordonanta de

protectie contra dreptului de proprietate. URL: https://
juridicemoldova.md/11350/ordonanta-de-protectie-
contra-drept-de-proprietate.html?fbclid=IwAR10yq-
~11YT 9K2Gq3azVLw31US8DETr8
wkyR04WgfT923GKOUz91mq2ig0. (mata oOpaiieHust:
24.11.2021).

22 C1.2787 n.(1) Tpax 1aHCKOTO MPOLIECCYATFHOTO KOIEKCa
Pecny6nuku Mongosa ot 30 mas 2003 roma Ne 225-XV (¢
HU3MEHEHUSIMHU U JOMOJIHEHUSIMH 110 cOCTOssHUI0 Ha 11.11.2021
r.).// OmybmukoBan: 03-08-2018 B Monitorul Oficial Ne 285-
294 crarbs Ne 436. Berynun B cuiny ¢ 29.11.21.
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is to find ways to protect pregnant women,
mothers, elderly women, children and minors,
as well as the disabled (often these are the
future direct heirs of the property).

Inthisregard, we agree with the conclusions
and recommendations of K. Avksentiev and
other lawyers, who also drew attention to the
global problem ofthe populationin connection
with the current challenges (pandemic,
economic crisis, increase in divorces, military
conflict between Russia and Ukraine, forced
migration of citizens, « frozen» Transnistrian
conflict, etc.). We are in solidarity with the
mentioned author regarding what status and
what rights citizens will have, what their
further fate, in the event of a forced evacuation
of'subjects / “aggressors”, we quote: [author’s
translation from Romanian |/ and a severe
measure of protection that can benefit the
victim of domestic violence, for this reason
a clear and precise regulation is needed that
would encourage the courts to apply uniform
and correct legal rules.” At the same time,
we note that «the aggressor's property right
cannot be higher than the life and health of
the victim.» Article 55 of the Constitution of
the Republic of Moldova states that every
person exercises his constitutional rights and
freedoms in good faith, without violating the
rights and freedoms of others. Article 53 of
the Constitution of the Republic of Moldova
directly defines and protects the right of a
person infringed by the authorities through
an administrative act or by not satisfying the
petition within the prescribed period. Thus,
a person can seek recognition of his right,
annulment of the act and compensation for
damage . And the state, according to the
law, bears material responsibility for the
damage caused by mistakes made in criminal
proceedings by investigative bodies and
courts.

On the other hand, we note the role of
such an important component in the system
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of checks and balances in the Republic of
Moldova as the National Integrity Authority
(hereinafter referred to as NIA), authorized
to assess the honesty and integrity of
public officials by carefully checking their
property / property . Since the rooted
negative phenomena in our state (such as
impunity, corruption, selectivity, bias of
judges) should gradually disappear forever,
and the state should strengthen supervision
over the branches of government, ensure
the observance of a culture of honesty and
integrity in the community, respect for the
principle of equality of all citizens before
the law and court, compliance with the basic
principles of ownership, according to Art. 9 of
the Constitution of the Republic of Moldova.
In part (2) Art. Article 9 of the Constitution
states that “property cannot be used to the
detriment of the rights, freedoms and dignity
of a person.”

Scientific research of the institute of
intellectual property rights should also be
aimed at creating an enabling environment
for the proper protection and protection of
the rights of intellectual property subjects.
The current state of the legal protection of
Zintellectual property in Moldovaand Ukraine
requires more extensive and fundamental
research on its problems. Most of the theories
(concepts) were expressed and developed
during the 20th century both by scientists of
the general theory of law and the state, and
by representatives of the science of civil law.
It is substantiated that certain concepts have
already lost their relevance, since a certain
understanding of the legal relationship is
widely used, in which subjects enter into

23 3akoH oT 17 mrons 2016 roma Ne 132 N° 132 «O
HauunoHaapHOM oprase mo HeMmoAKYMHOCTHY (C U3MEHEHHSIMH
U JIONOJNIHEHHsAMH 10 cocTtosHuio Ha 07.10.2021r).
URL:http://continent-online.com/Document/? doc_
1d=39799628#pos=0;0. (nara obpawmenus: 26.11.2021).

** lep6una b. C. AGCOSIOTHI LIMBINIBHI IpaBa: peaizarist
i3axuct. Kuis. 2018. [Aucc. Ha 3000y TTS CT. TOKT. IOPU. HAyK.
c. 248.
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relationships to obtain certain benefits, in
connection with which they have mutual
rights and obligations. Therefore, theories
that say that absolute legal relations (and
absolute civil law) exist between the subject
and the object, without requiring another
(obliged) subject, are already outdated and
do not reflect existing social relations.

In the Republic of Moldova, issues are
increasingly beingraised to establishmeasures
to prevent illegal, unjustified enrichment
2 conflicts of interest, incompatibility
provisions and combat them, as well as
violations of the legal regime of restrictions
and prohibitions. It is often impossible
to prove the fact of unjust enrichment of
one person to the detriment of another, for
example, a business partner, spouse or other
relatives, which is a problem for members of
society, a drop in confidence in judges, respect
for the law, unfair court decisions. Today,
practice shows that sometimes Moldovan
lawyers use confidential information about a
client for their own material gain, divulge the
secret of the client, overestimate the cost of
their services, cooperate with the defendant
of their own client. As a result, the client,
in addition to moral damage, may suffer
significant property damage; joint property
of the spouses. We believe that the property
rights of children and women after a divorce
may be infringed if the court decides on the
division of property equally, in the absence
of an amicable agreement and the spouse
submits an application for alimony. Since the
phenomenon of malicious evasion of alimony
payers is becoming more and more popular at
present, non-payers hide abroad for years, and
the authorities remain powerless. Citizens of
Moldova are also concerned about the issue

2 3Bakon PecnyOmukn MommoBa or 17 wurons 2016

roga Nel33 «O pexyapupoBaHUM HMMYIIECTBA M JIMYHBIX
uHTepecoBy // Monitorul Oficial Ne 245-246 ot 30.07.2016 .
(nara obpamenus: 26.11.2021).
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of property rights in case of unregistered
marriage (dispute between cohabitants). In
accordance with Art. 567 of the Civil Code
of the Republic of Moldova, in the case when
the ownership right belongs simultaneously to
several persons and none of them is the owner
of one ideal share of the common property,
the property is recognized as common joint.
Part 2, part 3 Art. 562 of the Civil Code of
the Republic of Moldova establishes that a
participant in shared ownership has a pre-
emptive right to transfer to him the housing
in which he had his usual place of residence
on the date of filing the claim for division, as
well as, in circumstances, to the furniture with
which the housing is furnished. A participant
in shared ownership has a priority right to
transfer to him the property that he used in the
course of business or professional activities
on the date of filing a claim for division, as
well as to movable property that he had in his
equipment.

Yes, Art. 571 of the Civil Code of the
Republic of Moldova states that the division
of common property between participants in
joint ownership is carried out in proportion
to the contribution of each to the acquisition
of property. Until proven otherwise, the
contribution of co-owners is assumed to
be equal. Art. 572 of the Civil Code of the
Republic of Moldova determines that property
acquired by spouses during marriage is their
joint property, unless a different legal regime
for this property is established by law or an
agreement concluded between them. Any
property acquired by the spouses during the
marriage is assumed to be their joint property
until proven otherwise. If the common
property represents a right, which, according
to the law, is acquired by registration in the
public register, and the right is registered
only in favor of one of the spouses, either of
the spouses may require that the status of this
right be entered in the public register as a
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right of the common property of the spouses.
According to Part 1 of Art. 573 of the Civil
Code of the Republic of Moldova, the
personal property of spouses is understood
as the property that belonged to each of the
spouses before marriage, as well as received
by him during marriage on the basis of a gift
agreement, by inheritance or otherwise free
of charge, is the exclusive property of the
spouse to whom it belonged or by which it
was received *°. Along with this, we note that
in order to achieve a resolution of the dispute
through the court in your favor, proving your
rights to housing, you need to spend a lot of
money, time, health, and free legal assistance
is even more ineffective.

Further, the ECtHR also started to pass
sentences on Moldova due to the unregulated
annulment of final judgments and injustice/
illegality of actions ?’. This is the case of
Ozhog et al. v. Moldova *, which concerned
an unlawful review of a decision that took
place more than 15 years ago. The ECtHR
ordered Moldova to pay 1.5 million euros
in damages to the former shareholders of
the Chisinau Gemenii shopping center for
a lawsuit between private owners over real
estate, as well as return part of the building and
land to them. The claimant's material damage
was then estimated at 1.5 million euros, non-
pecuniary damage - 5,000 euros and 10,000
euros - were costs and expenses. In February
2020, the head of the Legal Resource Center,
Vladislav Gribincea, on his Facebook page,

2 TpakmaHckuii komekc PecrmyOnuku MosgoBa: 3akoH
Nel133 ot 15.11.2018. // TToBropHO ony6mukoBan: 01.03.2019
B OdummansHom MoHuTOpe Ne66-75 art. Ne:132. Berynun B
cuiny 01.03.2019.

27 ECIIY: MoJi10Ba JI0JDKHA BBIIUIATUT SKC-aKIIMOHEPAM
ToproBoro 1eHTpa «Gemenii» B Kummunuése 3,5 MiH eBpo.
URL:https://esp.md/sobytiya/2020/02/18/espch-moldova-
dolzhna-vyplatit-eks-akcioneram-torgovogo-centra-geme-
nii-v (zara obpamenus: 26.11.2021).

2 CASE OF OJOG AND OTHERS v. THE REPUBLIC
OF MOLDOVA. (Application no. 1988/06). URL: http:/
hudoc.echr.coe.int/eng?i=001-201134  (mara oOpamieHus:
26.11.2021).
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commented with obvious indignation on this
fatal mistake of Moldovan judges®.

Findings

We believe that, despite the absolute
nature of the studied civil rights, it should
also be taken into account that these rights
are still inherent in the presence of certain
restrictions. However, these restrictions,
although they affect the possibility of
exercising these rights, outlining the
boundaries of individual freedom, they are
quite justified, given the motives for their
installation. It is proved that the reasons for
establishing certain restrictions on absolute
civil rights are the interests of society as a
whole (the so-called public interests ) and the
interests of other specific persons, because
the right of a person ends where the right
of another begins. That is why the legislator
often justifiably provides for the limits of
the exercise of a certain right or establishes
certain restrictions. The absolute nature
of the property right is emphasized by the
legislative indication of the possibility of its
implementation by the subject in accordance
with the law, at his own will, regardless of
other persons. The implementation of the
right of ownership as an absolute right in rem
covers any possibility of the owner to act in
relation to the property belonging to him,
including possession, use, and disposal - the
traditional triad , as well as other powers. The
content of these separate powers of the owner
is not disclosed at the legislative level, but
their interpretation in the scientific literature
is generally accepted: ownership as the right
of actual (physical or economic) dominance
over property, etc. It has been established
that the owner, exercising his right, relies on
the general permissive principle : everything

» Tpubunya, B. Kommenmapuii. URL:
https://www.facebook.com/100002542172880/
posts/3058037324290977/?d=n (mara oOpameHus:
26.11.2021).
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that is not expressly forbidden is allowed.
However, the owner must take into account
the general and special limits of the exercise
of'his right. The owner has the right to perform
any actions in relation to his property that
do not contradict the law. When exercising
his rights and fulfilling his obligations, the
owner is obliged to observe the moral and
ethical foundations of society. The practical
application of the general boundaries of the
exercise of the right of ownership is possible
in combination with other legal norms, the
prescriptions of which were violated by the
owner and on the basis of which conditions
and means of liability can be set.

Ukrainian  authors  (especially  B.S.
Shcherbina, Ya. M. Shevchenko ) it is proved
that the exercise of the subjective right of
ownership should also cover the fulfillment
of certain duties assigned to the owner.
The provisions on the protection of private
property and the binding role of the owner are
constitutionally fixed (Art. 9 and Art. 46 of
the Constitution of the Republic of Moldova,
Art. 14 of the Constitution of Germany, Art.
13 of the Constitution of Ukraine).

It has been established that in Ukraine
civil law protection of absolute rights can
be carried out both by a court, including an
economic court (depending on the subject
composition of the relevant dispute), and by
an arbitration court, the decision of which is
also binding on the parties.
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Human rights are considered supreme values in any modern state with an advanced democratic
regime, and their guarantee by the law enforcement forces implies both respect for them and protection.In
turn, public order and security is ensured, through all the measures taken by law enforcement, to achieve,
maintain and, ultimately, restore public order. The law enforcement forces represent the institutional
framework of the system of public order and public security, respectively this is a determining factor
in the process of protecting human rights, and from the analysis undertaken, we highlight two public
authorities with competences in the field of public order and public security, namely the Police and the
Inspectorate General of the Carabineers.Maintaining public order is the main mission of the Police
carried out through specific activities carried out by the responsible subdivisions, and restoring public
order is the main mission of the Inspectorate General of the Carabineers. As for ensuring public
order, it is the secondary mission, both for the Police and for the Carabineers and it can be carried
out independently or through mutual support.The approach based on human rights must be the basis
of all the activities of maintaining and ensuring public order, which requires to be unconditionally
respected at all levels of activity and by all employees of the mentioned authorities, being, at the same
time, incorporated in the regulations that determine these processes.

Keywords: respecting and protecting human rights, law and order, law enforcement, public order
and public security, maintaining and ensuring public order and public security.

PROTECTIA DREPTURILOR OMULUI iN CADRUL MENTINERII
SI ASIGURARII ORDINII SI SECURITATII PUBLICE

Drepturile omului sunt considerate valori supreme in orice stat modern cu un regim democratic
avansat, iar garantarea lor de catre fortele de ordine, presupune atdt respectarea, cdt §i protectia
acestora.La randul sau, ordinea si securitatea publica se asigurd, prin totalitatea masurilor luate de
fortele de ordine, pentru realizarea, mentinerea i, in ultima instantd, restabilirea ordinii publice. Fortele
de ordine reprezinta cadrul institutional al sistemului de ordine §i securitate publicd, respectiv acesta
este unul determinant in procesul de protectie a drepturilor omului, iar din analiza intreprinsa evidentiem
doua autoritati publice cu competente in domeniul ordinii §i securitatii publice, si anume Politia si
Inspectoratul General de Carabinieri.Mentinerea ordinii publice este misiunea principald a Politiei
realizatad prin activitati specifice executate de subdiviziunile responsabile, iar restabilirea ordinii publice
este misiunea principald a Inspectoratului General de Carabinieri. Ce fine de asigurarea ordinii publice
este misiunea secundara atdt pentru Polifie, cadt si pentru Carabinieri §i poate fi realizata independent sau
prin sprijin reciproc.Abordarea bazata pe drepturile omului trebuie sa stea la baza tuturor activitatilor

Y The article is developed within the postdoctoral project ,, Arhitectura juridica a mecanismelor nationale de ordine si securitate publica
(Legal architecture of national public order and security mechanisms).
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de mentinere si asigurare a ordinii publice, deziderat ce necesita a fi respectat neconditionat la toate
nivelurile de activitate §i de cdtre tofi angajatii autoritatilor mentionate.

Cuvinte-cheie: respectarea si protectia drepturilor omului, ordine de drept, forte de ordine, ordine
§i securitate publica, mentinerea §i asigurarea ordinii §i securitatii publice.

PROTECTION DES DROITS DE L'HOMME DANS LE CADRE DU MAINTIEN ET
DE LA GARANTIE DE L'ORDRE ET DE LA SECURITE PUBLICS

Les droits de I’homme sont considérés comme des valeurs suprémes dans tout Etat moderne doté
d’un régime démocratique avancé, et leur garantie par les forces de [’ordre implique a la fois leur
respect et leur protection.A leur tour, I’ordre et la sécurité publics sont assurés, a travers toutes les
mesures prises par les forces de [’ordre, pour atteindre, maintenir et, finalement, rétablir [’ordre
public. Les forces de [’ordre représentent le cadre institutionnel du systeme d’ordre et de sécurité
publique, respectivement c¢’est un facteur déterminant dans le processus de protection des droits de
[’homme, et de l’analyse entreprise, nous mettons en évidence deux autorités publiques dotées de
pouvoirs dans le domaine de [’ordre et de la sécurité publique, a savoir la Police et [’Inspection
génerale des carabiniers.Le maintien de [’ordre public est la mission principale de la police menée
a travers des activités spécifiques menées par les subdivisions responsables, et le rétablissement de
[’ordre public est la mission principale de [’Inspection générale des carabiniers. Quant au maintien
de l’ordre public, il s’agit de la mission secondaire, tant pour la Police que pour les Carabiniers, et
elle peut étre exercée de maniere indépendante ou en s appuyant mutuellement.L approche fondée sur
les droits de I’homme doit étre a la base de toutes les activités de maintien et d’assurance de [’ordre
public, qui exigent d’étre respectées inconditionnellement a tous les niveaux d’activité et par tous les
employés des autorités mentionnées, étant, en méme temps, incorporées dans les réglementations qui
déterminent ces processus.

Mots-clés: respecter et protéger les droits de [’homme, la loi et ['ordre, [’application de la loi,
[’ordre et la sécurité publics, maintenir et assurer [’ordre et la sécurité publics.

SAINUTA ITPAB YEJTOBEKA B IPOUECCE HOAAEPKAHUA U OBECHHEYEHU S
OBHWIECTBEHHOTI'O MNOPAJKA U OBINECTBEHHOU BE3OITACHOCTH

Ilpasa uenosexa cuumarOmcs GuICUUMU YEHHOCMAMU 6 JI0O0M COBPEMEHHOM 20Cy0apcmae
C pazeumviM OeMOKPAMUYECKUM DeNCUMOM, U UX 2apawmusi npasooXpanumenbHblMu OpeaHamu
noopaszymesaem Kaxk ux codnwodeHue, max u 3awumy.B c8ow ouepeds, obUiecmseerHblll NOPAOOK U
bezonacHocmb 0becneuusaemcs 3a cuem 6cex mep, NPeONnPUHUMAEMbIX NPABOOXPAHUMETbHBIMU
opeanamu, 015 O0CMUICEHUS, NOOOEPIHCAHUS U, 8 KOHEUHOM UMO02e, B0CCMAHO8IEeHUs 00U eCMBEHHO20
nopsoka. llpagooxpanumenvhvie cuivl npedcmasisiion coool UHCIMUMYYUOHATLHYIO OCHO8Y CUCHEMbl
npagonopsoKka u oouecmeenHoll 0e30NacHOCmuY, COOMBEMCMBEEHHO MO AGISAENC ONPedensiouum
(axmopom 6 npoyecce 3auumol NPaAs YEI08EKd, AHA OCHOBE NPOBEOCHHO20 AHANU3A Mbl GblOENseEM
08a OpeaHa 20CYOApCMBEHHOU GlACmU, 001A0AIOWUX NOTHOMOUUAMU 8 chepe Npasonopsaoxa u
obwecmsennoll bezonacnocmu, a umenno llonuyuio u I'enepanvuwlll UHCHEKMOpam KapabuHepos.
Tloooepoicanue obujecmeenno2o nopsaoka saeisemcs ochogHoull 3adavett lonuyuu, ocywecmensiemotl
nOCpPeoCmeoM KOHKPEMHbIX MepOonpusimuil, npo8oOUMbIX OMEEMCMEEHHbIMU NOOPA30eNeHUAMU, d
goccmanogienie 00uecmeeHH020 NopsAOKa A6IAEMCs OCHOBHOI 3a0ayell | enepanbHo20 UHCNeKmopama
Kapabunepos. OmuocumenrvbHo obecneueHus 00UjeCmeeHH020 NOPaOKa, Mo MO GMOPOCHENneHHAs.
3adaua Kax Osi NOIUYUU, Max u O Kapabunepos, u OHA MOJICEM BbINOIHAMBCS CAMOCIOAMETbHO
unu npu 83auMHoU nodoepaicke. I1o0x00, 0CHOBAHNBIIL HA NPABAX HEN0BEKA, OONICEH JLEHCAMb 8 OCHOBE
6cell 0esimenbHOCmU NO NO00EPAHCAHUIOU 0becnedenuio 00w ecmeeHHo20 nopsaoKka, 4mo mpedyem
0e3yCc108H020 COONIOOEHUSI HA 6CEX VPOBHAX OeSMEeNbHOCU U 6CEMU PADOMHUKAMU YIOMSIHYMbIX
0pP2anos.
Knrouesvie cnosa: cobniodenue u 3awuma npag uenosekd, 3AKOHHOCHb, HPABONOPsOoK,
00wecmeeHublll NOPA0OK U 00ujecmeennas 0e30nacHocms, noodoepicanue u  obecnedenue
obuecmeenno2o nopsaoka u Oe30nacHoCmu.
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Introduction

In recent years, we have witnessed various
social, political and economic changes and
transformations, which have also determined
those challenges to which the national
security system is exposed, in general, and
in particular, the field of public order and
security. More recently, the military conflict in
Ukraine, located in the immediate vicinity, the
increased flow of migrants generated, but also
the uncertainty regarding its solution, require
the revision of concepts and policies in order
to ensure a high level of public safety.

At the same time, it is unanimously
recognized that human rights and freedoms
are privileges conferred by law. Pursuant to
them, the holder of the right, i.e., any person,
can adopt a certain conduct and ask others
to behave in accordance with his/her right in
order to capitalize on a personal, legitimate
and legally protected interest, in accordance
with the general interest and the rules of
coexistence.

According to the constitutional provisions,
citizens benefit from the rights and freedoms
enshrined by the supreme law and by other
laws, and the legal norms direct the activity
of the state authorities towards ensuring the
protection and respect of the rights of each
person. The citizen also has constitutional
levers aimed at ensuring an active behavior
in relation to the public authorities.

From the analysis of legal competences,
we distinguish the Ministry of Internal Affairs
as the most important government institution,
which, through subordinate public authorities,
carries out the entire spectrum of activities in
the field of public order and security.
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The main ideas of the research

It is known that the security of the state and
all its citizens, the safety of the person, the
public order and peace, represents primordial
social values underlying the existence,
organization and functioning of any rule of
law in which the multifaceted regulation
of social relations, discipline, order in law
represents natural requirements of democracy
[1, p. 404].

The field of public order and security is
viewed and treated as part of the general
concept of national security. Under these
conditions, public order is a state of law, its
content being linked to the legal provisions,
which allows achieving and maintaining
the balance based on social consensus, the
defense and respect of the fundamental rights
and freedoms of citizens, the defense of public
and private assets and the defense of values
supreme in order to promote and affirm social
progress in a democratic society [2, p. 20].

At the same time, public order constitutes
the component of the “legal order” that
expresses the state of effective functioning of
the institutions of the rule of law, respecting
the fundamental rights and freedoms of
citizens, public and private property, ensured
by the necessary set of legal regulations,
behavioral norms, social values and specific
institutions, including for the restoration of
disturbed balances [3].

In turn, the legal order represents the
state that implies the assurance through the
legal norms of the conditions for the normal
development of all social activities and is
established in social relations as a result of
strict compliance with the citizens and by the
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state bodies. In the context of the correlation
of both terms, the public order represents the
order of law regarded in the aspect of normal
and ordered development of public activity.

Public security, starting from the concept
of “personal security”, is generally defined as
“a state of protection of the person and society,
against any type of danger, against any illegal
action, against their consequences, as well
as against the consequences of exceptional
situations or social conflicts, natural disasters,
epidemics, epizootics, catastrophes, accidents
and fires, as the case may be” [4, p. 150].

According to the legal provisions, public
security is the state of confidence, peace and
social cohesion, lack of dangers and threats
regarding life, freedom, well - being and
prosperity of the population and community,
ensured by specific actions by the authorized
authorities [3].

From the analysis of the definitions
mentioned above, we distinguish different
elements/components:

state, legality,

institutions, provisions and regulations,
public order being the process, and the goal/
result to be achieved within it, by combining
the mentioned elements, is nothing but public
security.

The public order involves three distinct
but interdependent processes/components,
namely: maintaining public order - the set of
measures and actions organized and carried
out daily for the protection and respect of
the fundamental rights of citizens, of the
norms of civic conduct, of the rules of social
coexistence, of the other social values, of the
public and private heritage, as well as for the

normal functioning of state authorities;

. ensuring public order - the set of
measures and actions taken during public
events to respect the law, prevent and end
mass disorder and/or violence;

*  restoration of public order — the set
of measures and actions undertaken during
public events to return the situation to
normality, when mass disturbances of various
intensities occur.

The concepts given differ from each other,
emerging from the degree of intensity and
the impact that certain risks and threats can
have on public order in proportion to those
measures and actions carried out by the
responsible authorities in response to them.
At the same time, the given model, dividing
public order and security into three distinct
components, is one that is unanimously
accepted worldwide.

What about maintaining and ensuring
public order, this “illustrates all the measures,
activities and operations carried out by the
public order forces, and the guarantee of
public order includes all the measures that
are taken to respect the legality, prevent and
discourage some actions that generate social
disorders or manifestations of violence,
of cultural and sporting activities, as well
as other events in which a large number of
people participate and ensure the main and
support forces, according to the competences
” 5, p- 33].

In the given sense, for maintaining,
ensuring and restoring public order, three
categories of forces are involved, namely law
enforcement - subdivisions of administrative
authorities and institutions subordinate
to the MAIL (Ministry of Internal Affairs),
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invested with powers in this sense, namely
the Police and the General Carabinieri
Inspectorate; support forces — subdivisions
of administrative authorities and institutions
subordinate to the MAI (Ministry of Internal
Affairs), which currently exercise other
duties than those of maintaining, ensuring
and restoring public order, but can be used
to fulfill this type of missions, such as the
Border Police, The Migration and Asylum
Office and others, as well as complementary
forces - bodies and authorities of the central
and local public administration, as well as
other organizations, which, through specific
activities, can provide assistance to law
enforcement and support forces.

As we see, public order and security are
ensured, through all the measures taken
by law enforcement, to achieve, maintain
and, ultimately, restore public order. The
law enforcement, in turn, represents the
institutional framework of the public order
and security system, respectively, it is a
determining factor in the process of respecting
and protecting human rights, and from the
analysis undertaken, we highlight two public
authorities with dedicated powers in the field
of public order and security, namely the Police
and the General Carabinieri Inspectorate.

According to the new public policy
document in the field of internal affairs for
the years 2022-2030, it is stated that “Public
security is an area of intersection of the
competences of the Police and the Carabinieri.
The police exercise their duties by virtue of
the mandate to maintain public order and thus
reduce the crime rate, and the Carabinieri -
have the function of maintaining, ensuring
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and restoring public order, in the context of
public order events, in which a large number
of citizens participate” [6].

The police are the specialized public
institution of the state meant to defend the
rights and freedoms of citizens, the interests
of the society as a whole, but also those of
the state. For these reasons, the activity of the
police in arule of law, based on the supremacy
of the law, is extremely important.

The given thing was perfectly inserted in
the Law on the activity of the Police and the
status of the policeman/woman [7], which
establishes that the Police are “a specialized
public institution of the state, subordinate to
the Ministry of Internal Affairs, which have the
mission of defending the fundamental rights
and freedoms of the person through activities
to maintain, ensure and restore public order
and security, to prevent, investigate and
discover crimes and contraventions.”

From the analysis of the legal provisions
that the
functioning of the police, we determine the

determine organization and
categories of duties, as follows:

a) prevention of  crime and
contraventions;

b)investigatingoffensesandcontraventions,
criminal prosecution;

¢) maintaining, ensuring and restoring
public order and security;

d) protection of the rights and legitimate
interests of the person and community;

e) ensuring the execution of justice;

f) the assistance of the population and
local public administration.

As can be seen, the protection of the rights

and legitimate interests of the person passes




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

like a red thread through all the competences
held by the Police, being one of the basic
principles in the activity, but also one of the
permanent and indisputable conditions for the
achievement of the established attributions.
For its part, the Law on the General
(8],

indicates that this is a specialized state

Carabinieri  Inspectorate expressly
authority, with military status, subordinate to
the MAI (Ministry of Internal Affairs), which
has the mission of defending the fundamental
rights and freedoms of the person by executing
the attributions of maintaining, ensuring
and restoring public order, preventing and
discovering crimes and contraventions,
protecting objectives of particular importance,
preventing and fighting terrorism, ensuring
the state of emergency, siege or war regime.

As we deduce from both normative acts,
both by one institution and another, human
rights and liberties are realized specifically
through the set/complex of measures to
maintain, ensure and restore public order and
security.

The fundamental rights and freedoms
of man and citizen are not only a reality,
but also a finality of all human, democratic
and progressive activity [5, p. 30]. At the
same time, human rights represent the main
conditions that allow each person to develop
and to apply his/her physical, intellectual,
moral, socioemotional and spiritual qualities
as effectively as possible. The rights derive
from the increasingly pronounced aspiration
of mankind for a life in which the dignity
and value of each individual is respected and
protected [9, p. 28].

In the

contemporary world “human

rights are approached at the national and
international level considering the defense
of state institutions and involving the issue
of the human condition from a legal point
of view through the protection of the person
and his/her property” [10, p. 32], and “the
mission of the police in all states being to
respect the “norms of conduct in society,
order and public peace” [11, p. 56].

Since among the main tasks of the police
are preventing and countering crimes and
other antisocial manifestations, as well as
ensuring public order and security, their
activity interferes with a wide range of
fundamental human rights.

For example, the right to liberty and
security aims to protect a person’s physical
liberty against any arbitrary or abusive
arrest or detention. The Constitution of the
Republic of Moldova guarantees citizens the
opportunity to enjoy freedom and, at the same
time, ensures their legal security, protection
and defense in their relations with the state
authorities. The right to inviolability of the
person also represents the set of guarantees
not to be detained, prosecuted or punished
illegally [12, p. 6].

The police are the first line of defense of
human rights, and the police are the guardians
of the law, including the regulations aimed at
human rights [13, p. 14]. In this sense, it is
considered that, in fulfilling their duty, police
officials must protect human dignity, as well
as maintain and respect the fundamental
rights, but also the civil and political rights of
the person [14, p. 5-8].

At the same time, the Police are endowed
with special powers (including potentially

Ne 1, 2022



lanus ERHAN

THE PROTECTION OF HUMAN RIGHTS IN THE PROCESS OF MAINTAINING AND ENSURING PUBLIC ORDER AND PUBLIC SECURITY

using force), to temporarily deprive people
of their freedom, to limit their rights (for
example, to stop, question, detain and arrest,
seize property, take fingerprints, photograph
and carry out body searches) and in extreme
conditions, to use even force with lethal
consequences. Police officers must, however,
always respect the principles of the rule of
law, in accordance with international policies
and standards as well as the norms provided
for in national legislation [15, p. 44].

In the opinion of the author Tudor
Tomozei, the activity of the police in a
democratic society influences the observance
of “fundamental human rights, including the
right to life, the right to freedom and the right
to the freedom of the person[16, p. 7].

Sara Pastor, in turn, believes that the police
have the power to protect and to violate
human rights. The aim of international police
activity standards is to harness positive
connections between police and human
rights and to minimize potential negative
conflicts between these two concepts [17,
p. 1], respectively, on the one hand, ensure
the non-admission of abuse of power,
discriminatory or arbitrary treatment, on the
other hand, protection and respect for human
rights are being achieved.

Since the police represent the state in the
most visible way, trust in the police equates
to trust in the state. Without this trust, citizens
will not be willing to report crimes or provide
the police with the information they need to
do their job effectively.

Ontheotherhand,whenthepoliceareunable
to retaliate promptly and are embarrassed to
act harshly in critical situations, the state is
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criticized for its weakness. Almost as serious
is when the police lose their authority and
the representatives of the law enforcement
agencies are directly defied, including
being insulted and physically assaulted, this
demonstrates an escalation of tensions in
society, encourages the breaking of the law
by other individuals, undermines the system
of public security [18, p. 542].

With over nine thousand employees, the
Police are one of the largest administrative
authorities in the Republic of Moldova, and
the impact of its activity has an immediate
and direct effect on citizens’ perceptions of
the state’s ability to cope with the tasks of
ensuring a high public security climate. We
must not forget the fact that the Police are
among the most visible institutions of the
state, and their employees are among the
first to respond to citizens’ calls, reports and
complaints.

At the same time, being one of the legal
bodies responsible for ensuring the security
of citizens and defending their rights, any
police employee must know at the highest
level and be guided in the service activity by
the responsibilities and rights stipulated for
the fulfillment of the duties of the service.

Thus, the following requirements are
submitted to Police employees in the activity
process:

¢ prohibition of torture, inhuman and de-
grading treatments;

* respecting human rights when applying
physical force, special means and firearms;

e prohibition of discrimination;

* ensuring the rights of victims of do-
mestic violence;
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* ensuring the rights of victims of human
trafficking;

¢ respecting the right to defense in police
activity [19, p. 35-36].

Beyond the basic task of countering crime,
the police are also seen as a body for the
protection of the population, support in cases
of necessity and prevention of criminal acts
against citizens. The fact, as safe as citizens
feel in their own homes, greatly influences
the image of the police [20, p. 94], as well as
the state in general.

The level of criminality for the population
is a direct indicator of the efficiency and
professionalism of the police in fulfilling their
duties. On the other hand, the professional
conduct of the policeman/woman also has
a considerable impact on the image he/she
represents in general.

The relationship between the police and
the public is a key element in a democracy.
In this type of society, the police are
responsible not only to the state, but also
to the population, and their effectiveness
depends, to a large extent, on the support of
the latter. In this sense, the social function
and public service quality of the police are
important, also for their repressive function
21, p. 13].

By virtue of the abilities provided by the
state, the police are the institution that have
a double position, on the one hand ensuring/
guaranteeing the citizen’s liberties, and on
the other hand limiting or constraining them
in case of violations or illegal actions. This
fact requires that the activity of the police be
carried out at a high level of competence and
professionalism that would allow ensuring

the tasks mentioned above efficiently and
qualitatively [22, p. 387-388].

In the given order of ideas, a human rights-
based approach to policing would facilitate
the establishment of a fair balance of rights
that would allow the state to use certain
coercive powers and levers. Thus, in the case
of police officers, it is considered that human
rights:

* helps them determine what is permitted
and what is prohibited;

* contribute to shaping the internal orga-
nizational structures of the police;

* specifies the duties of police officers,
as representatives of the state, to respect and
protect citizens;

e guarantees respect for the human values
of police officers, when they themselves are
holders of these rights.

According to the departmental regulations
of the Ministry of Internal Affairs, the
maintenance of public order is carried out
by patrolling on established routes, contacts
with the population, checking places with a
risk of violating the law, as well as by other
specific procedures in relation to the operative
situation [23].

However, the given enumeration can be
extended through the whole range of activities
carried out by the Police, other than ensuring
public order during various public events, as
well as its restoration.

We agree with the researcher Iurie Bulai
who believes that in order to ensure public
order and security, the police had to undertake
the following measures/actions: protection
of life, health, honor, dignity and property;
ensuring order in public places in order to
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guarantee personal and public security; to
ensure and carry out a communication with
the public authorities regarding the events/
manifestations expected of a public nature
and which have a potential danger for public
and personal security [22, p. 390-391].

In recent years, at the Police level, more
than 100 standard operating procedures have
been developed and approved in the fields of:
technical-criminological, operative reaction
(intervention against some categories of
people/situations), operational management,
human resources, criminal investigations,
assistance and legal representation, internal
audit, etc.

The standard operating procedures are
a novelty for the National Police, and the
standardization of work processes determines
the uniformity, at the country level, of police
interventions for different situations, as well
as additional guarantees for all subjects.
At the same time, they describe in stages
the actions of the police depending on the
circumstances, conditions, the behavior of the
people, developed in order to transpose the
national regulations and intended to ensure
the legality of the police actions, as well as
the respect of human rights. A large part of
these refer specifically to maintaining public
order.

For example, according to the standard
operating procedure “Documentation of
cases of violation by citizens of public order”
it is established that “When reporting cases
of violation of public order by citizens, the
police employee has the authority to carry
out activities to identify and counteract the
actions that threaten the life, freedom, health
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and integrity of individuals, private or public
property, as well as other legitimate interests
of the community. At the same time, the
police employee has the right to request from
people, including persons with a position of
responsibility and public persons, the respect
of public order and the cessation of illegal
actions, and, in case of necessity, to ensure
compliance with legal requirements, to
intervene by applying physical force, special
means or of the firearm provided, under the
conditions established by law [24].

Another procedure, concerning the driving
of the person to the police headquarters,
determines that this is a police measure,
with a coercive character, which consists in
accompanying the persons from the place
of interception to the police headquarters,
in order to take legal measures against the
persons:

1) who, through their actions, endanger
people’s lives, public order or other social
values;

2) who have committed or are suspected
of committing illegal acts;

3) whoseidentity couldnotbe established
under the law.
the the
headquarters will be carried out in compliance

Driving person to police
with the constitutional rights of the persons,
so that through the measures taken, the law
enforcement body does not in any way harm
the dignity of the person or any fundamental
right of the person that is not related to the
committed act and not to unjustifiably resort
to force [25].

From the analysis of the provisions

contained in the Law on the Police, namely
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art. 25 which refers to the powers of the
policeman/woman, among their multitude
determines the one related to the request of
people to identify themselves when entering
arestricted perimeter, respectively, restricting
their right of free movement through the
prism of the rules and conditions established
for access and discovery in a perimeter or
location with restricted access.

Thus, according to his/her attributions, the
policeman/woman can carry out preventive
physical control over the person participating
in public gatherings, and the conditions
and limits of this control were established
by the
preventive physical control over the person

internal regulations, such as:
is an intervention measure that consists in
checking by palpation and visual observation
of the body, clothing and footwear, in order
to discover objects, substances or products
whose possession and circulation are
prohibited. Preventive body control is carried
out in the cases provided by law, on the person
participating in public meetings or in other
places where access with weapons, products
or dangerous substances is prohibited, on the
person who is in a state of unconsciousness,
as well as on his/her luggage [26].
Regarding respect for human rights and
freedoms in the context of ensuring public
order in public gatherings, the European
Court specified that the right to peaceful
assembly provided by art. 11 of the European
Convention on Human Rights represents a
fundamental right in a democratic society,
an essential element of public life. This
right concerns not only the participants in a

public demonstration, but also its organizers,

who may be associates, organized groups or
political parties [9, 122].

Today it is universally recognized that
the right to peaceful assembly to protest,
demonstrate, celebrate, commemorate and,
in general, to collectively communicate
opinions to the authorities and other citizens,
is the basis of functioning democratic
systems. This right is closely related to
other cornerstones of democracy and
pluralism, such as freedom of expression
and freedom of association. It is considered
that facilitating the right to freedom of
peaceful assembly can be a challenge for
the authorities. It is especially challenging
for the police, who have the primary
responsibility to create the conditions for
an assembly to take place, while ensuring
that public order is maintained and that
the rights and freedoms of others are not
disproportionately obstructed [27, p. 7].

A human rights-based approach must
underpin all policing activities, including the
policing of assemblies and demonstrations.
At the same time, this does not mean that
peaceful assemblies cannot be limited for
reasons related to public order and security or
the protection of the rights and freedoms of
others. However, any such restrictions must
be necessary and proportionate.

As for banning an assembly, this can
only be done in exceptional circumstances
which may include situations where there
is a significant and real danger of criminal
acts or public disorder, an imminent threat to
national security, or in situations where the
purpose of the assembly is to incite hatred
or violence, to intimidate or threaten others,
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or to intentionally deny the right of others to
exercise their legitimate rights.

The legislation of the Republic of Moldova
expressly establishes that gatherings aimed at:

* incitement to war of aggression, to na-
tional, racial, ethnic or religious hatred;

* inciting discrimination or public vio-
lence;

* undermining the national security or
territorial integrity of the country, committing
crimes, violating public order or organizing
mass disturbances, violating public morality,
the rights and freedoms of other people or en-
dangering their life or health [28].

More recently, the General Carabinieri
Inspectorate took over, starting January 1,
2022, the activity of restoring public order,
which until this date was mostly carried out
by the Police.

Thus, to this day, the maintenance of
public order is the main mission of the Police
carried out through specific activities carried
out by the responsible subdivisions, and the
restoration of public order is the main mission
of the General Carabinieri Inspectorate.
As for ensuring public order, it is the
secondary mission, both for the Police and
for the Carabinieri, and it can be carried out
independently or through mutual support.

At the same time, the internal regulations
of the MAI expressly provide that the
prevention of mass disturbances of public
order, guaranteeing the safety of participants,
public and private assets and values, the
infrastructure, as well as the response to
antisocial acts committed during the course
of public events are carried out through
insurance actions of public order. [2. 3]
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The legal basis for actions to ensure public
order is Law 26/2008 on public gatherings
[28],
problems persist in the process of applying

however, at the moment certain
the given law, such as: the legal framework
does not clearly establish the obligation of
the local public authorities to include the
Carabinieri in the approval committee of
public meetings, likewise the informing of
the Carabinieri by the organizers of public
events is not regulated, the staff is partially
trained for security missions and is able to
ensure the management of public meetings
with a low and medium level of risk. For
public gatherings with a high degree of risk,
conceptual support, tactics, techniques and
procedures, trained staff, adequate equipment
and supplies are needed.

Last but not least, the quality of data and
information, the mechanism for obtaining
them and the capacity for analysis are in
their infancy, a fact that does not allow the
planning, organization and coordination of
forces to be carried out at the expected level.

In this context, the Plenum of the Supreme
Court of Justice of the Republic of Moldova
recommendsthatthecourtsapplytheprovisions
of the Law on meetings in conjunction with
the principle of proportionality, according
to which, “when applying any restriction to
the freedom of assembly, public authorities
must respect the balance between the need
for such a restriction in a democratic society
and the exercise of the right of assembly.
Courts, having the power to limit the exercise
of the right to assembly, in particular, will
examine the aspect of whether limiting the
individual's right to assembly is strictly
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necessary in a democratic society» and that of
non-discrimination, according to which «the
right to assembly is guaranteed to all persons,
regardless of race, nationality, ethnic origin,
language, religion, sex, opinion, political
affiliation, wealth, social origin or any other
criteria.» [29]

Conclusions

The state, through the responsible public
authorities, especially the Police and the
General Carabinieri Inspectorate, is to ensure
all people’s rights and freedoms according to
national and international provisions.

In this sense, both by one institution
and another, human rights and freedoms
are guaranteed specifically through the set/
complex of measures to maintain, ensure and
restore public order and security.

Thus, it is important to establish internally
dedicated and clear procedures regarding the
management of public events, as well as the
management of crises that may arise during
the conduct of public events. At the same time,
their knowledge by all employees, especially
by managers, is essential, and training is an
important and mandatory process, in this
sense.

Regarding the maintenance of public order,
at the level of the Police, in recent years,
dedicated tactics and procedures have been
developed in which the necessary guarantees
have been inserted in order to respect and
protect human rights, today it is necessary to
achieve them without deviations.

As we have seen, with reference to the
institutional aspect, through the prism of
the competences held, the Police is the first
institution of the state called to respect and

protect human rights and freedoms, but under
certain conditions determined categorically
and explicitly described by the legislation,
in a proportional and impartial manner, their
employees can restrict certain rights when
public order and security are threatened, i.e.,
that state of legality, normality and balance
established in society, of a nature that disrupts
and immeasurably affects the most important
values and freedoms that are opposable to all
people.

In turn, the evaluation and improvement of
the legal framework is a permanent necessity
and a desired goal that will realize and
guarantee human rights and freedoms through
the prism of the activities of maintaining
and ensuring public order, and the proposals
for improvement must emerge from the
recommendations of the organizations that
monitor compliance of the human rights, as
well as the results of internal evaluations.

Last but not least, ensuring permanent
but the
necessary openness to society and all

communication, also showing

interested actors in order to discuss and
jointly solve the challenges and problems
found in the implementation of the powers to

maintain and ensure public order is vital for
responsible authorities.
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The paper is devoted to the field of special investigative activity and criminal proceedings. Through
the historical research method, the evolution of the special investigation activity in relation to the
criminal process and the institution of human law is studied and analyzed. The study shows that no
distinction was initially made between special investigations and criminal proceedings. Subsequently,
as human rights are exploited, these two types of activity are divided, the criminal process becoming a
public form of investigation of crimes and special investigations being kept secret, fulfilling the function
of providing information on the criminal process and ensuring security. Our countrys adherence to
international law on human rights has led to the legalization of special investigations separately from
criminal proceedings. Later, also under the influence of human rights, the partial reintegration of the
two forms of investigations followed. Thus, the whole evolutionary process of special investigations is
divided into four consecutive stages: the first stage begins in ancient times and ends in the ninentieth
century. XIX; the second stage lasts until the end of the twentieth century. XX; the third stage begins with
the legalization of the special investigation activity and the last stage begins with the reintegration of the
special investigation activity and the criminal process.

Keywords: special activity and investigative measures, criminal process, criminal prosecution, human
rights.

EVOLUTIA ACTIVITATII SPECIALE DE INVESTIGATII N RAPORT CU PROCESUL
PENAL SI DREPTURILE OMULUI

Prezentul articol este consacrat domeniului activitdtii speciale de investigatii si procesului penal.
Prin metoda istorica de cercetare este studiata si analizatd evolutia activitatii speciale de investigatie in
raport cu procesul penal si institutia drepturilor omului. Studiul arata ca initial nu s-a fdacut deosebire
intre investigatiile speciale si procesul penal. Ulterior, pe masura valorificarii drepturilor omului,
aceste doua genuri de activitate sunt divizate, procesul penal devenind o forma publica de cercetare
a infractiunilor iar investigatiile speciale fiind tinute in secret, indeplinind functia de asigurare cu
informatii a procesului penal si cea de garantare a securitatii de stat. Aderarea tarii noastre la actele
internationale cu privire la drepturile omului a determinat legalizarea investigatiilor speciale separat de
procesul penal. Ulterior, tot sub influenta drepturilor omului, a urmat reintegrarea partiala a celor doud
forme de investigatii. Astfel, intreg procesul evolutiv al investigatiilor speciale este divizat in patru etape
consecutive: prima etapd incepe in epoca anticd si se termind in sec. XIX; etapa a doua dureaza pana pe
la sfarsitul sec. XX, a treia etapa incepe odata cu legalizarea activitatii speciale de investigatii si ultima
etapd incepe cu reintegrarea activitatii speciale de investigatii si procesul penal.

Cuvinte-cheie: activitate si masuri speciale de investigatii, proces penal, urmdrire penald, drepturile
omului.
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DEVELOPPEMENT D”ACTIVIIES D’ENQUETE SPECIALE EN RELATION AVEC LA
PROCEDURE PENALE ET LES DROITS DE ’HOMME

Le document est consacré au domaine de ’activité d’enquéte spéciale et des procédures pénales. A
travers la méthode de recherche historique, [’évolution de [’activité d’enquéte spéciale en relation avec
le processus pénal et l'institution du droit humain est étudiée et analysée. L’étude montre qu’aucune
distinction n’était initialement faite entre les enquétes spéciales et les poursuites pénales. Par la suite,
a mesure que les droits de [’homme sont exploités, ces deux types d’activités se divisent, la procédure
pénale devenant une forme publique d’enquéte sur les crimes et les enquétes spéciales étant tenues
secreétes, remplissant la fonction d’informer sur la procédure pénale et d’assurer la sécurité de 1’Etat.
L’adhésion de notre pays au droit international des droits de [’homme a conduit a la légalisation
d’enquétes spéciales distinctes des poursuites pénales. Plus tard, également sous [’influence des droits
de ’homme, la réintégration partielle des deux formes d’enquéte a suivi. Ainsi, [’ensemble du processus
évolutif des enquétes spéciales est divisé en quatre étapes consécutives: la premiére étape commence
dans les temps anciens et se termine au XXe siécle. XIXe, la deuxieme étape dure jusqu’a la fin du siéecle.
XX; la troisieme étape commence par la légalisation de ’activité d’enquéte spéciale et la derniéere étape
commence par la réintégration de [’activité d’enquéte spéciale et de la procédure pénale.

Mots-clés: activite spéciale d’enquéte, mesures spéciales d’enquéte, procédure pénale, poursuites
pénales, droits de [’homme.

PA3BUTHUE CHHEIIMAJIBHO-CJEICTBEHHBIX MEPOIIPUSATUN B KOHTEKCTE
YI'OJIOBHOI'O NTPOLECCA U ITPAB YEJIOBEKA

Jlannas cmamvs noceswena cgepe CneyuanrbHO-poO3bICKHOU O0esIMEeIbHOCU U Y2O0J08HO20
cyoonpouzeoocmea. Memooom ucmopuuecko2o uccie008aHus U3yHaemes u AHAIUUPYemcs 360110Yus.
CNeYUuanbHO-pO3LICKHOU  0esIMENIbHOCNY NPUMEHUNENbHO K Y2ON08HOMY NPOYeccy U UHCIMUmymy
npae uenogexa. Hccnedosanue noxasviéaem, umo USHAYAILHO He NPOBOOUNUCH PAZTUYUI MEHCOY
CReYUANbHLIMU PACCLE008AHUAMU U Y2ON08HBIM CYOONPOU3B00CmEoM. B nocnedyrowem, no mepe
OKCHIYamayuy npae yenoexd, NPoucxooum pazoenenue IMux 08yx U008 0esmerbHOCU, NPU dMOM
VeON08HBIIL NPoOYecc CMAHOBUMCs NYOIUUHOU YOPMOU PACCLed08aH sl NPeCMYNICHU, a CReYUaIbHble
PAccie008anusl 3aceKpeueHvl, BbINONHAS (QYHKYUIO UHGOPMUPOBAHUsL 00 Y20106HOM npoyecce U
obecneyenus 6esonacHocmu 2ocyoapcmea. llpugepoicennocms Hawiel CMpaHvl MeNcOYHAPOOHOMY
3aKOHO0AMeNnbCmay 6 cepe npag uero8exa npugena K ae2aiu3ayuu CneyudibHbIX paccie008aHull
0moenbHO 0m y2ono6Ho2o cydonpouzeoocmea. Co epemenem, maxace noo GIusHUEM UHCIMUMYMA NPAs
yenosexa, nociedosana YacmuyHas peunmezpayus 08yx opm paccaedosanus. Taxum oopazom, ecw
9B0MOYUOHHDBLU NPOYECC CNEYUATLHBIX UCCLEO08AHUT OETUMCA HA Yemblpe NOCe008aMeNbHbIX IMANA.:
nepevlll dman Hauyunaemcs: 6 opegnocmu u 3axanuusaemcs 6 XIX eexe; emopoii sman 0aumcs 00
Konya XX eexa, mpemuil 9man HAYUHAEMCA C 1e2anU3ayul ONepamueHO-po3bICKHOU 0esimenrbHOCU,
a NoCreoHUll HAYUHAEMCs ¢ 60CCOCOUHEHUS] ONEPAMUBHO-PO3LICKHOU O0esIMeNIbHOCIU U Y20N068HO20
npoyecca.

Knruesvie cnosa: cneyuanbHo-po3vicKHas 0esimenbHOCHb, CHeYUATbHbLE PO3LICKHbIE MEPONPULIUS,
VeON06HbIL NPoYec, Y20N06HOE NPecied08anue, npasa Yeiosexd.

Introduction provided by the Constitution of the Republic

An important role in solving the current
problem of the special investigation activity
(ASI) is played by the historical research
method of this type of activity in relation to
the criminal process (PP) and the rights of the
person. It is known that the social purpose
of ASI, like that of PP, consists in ensuring
and protecting the supreme social values

102

of Moldova, among them fundamental human
rights (the right to life, health, freedom, etc.).
It is also known that ASI constitutes a very
effective, or perhaps even the most effective,
legal means of combating crime - an antisocial
phenomenon that not only threatens or harms
the respective values, but also damages them.
The only inconvenience emanating from the
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ASI consists in its specific (secret) character
of realization which, more or less, is correlated
with the restriction of some individual rights.
In relation to this fact, panic, phobia, mistrust,
skepticism is created in society, sometimes
unjustifiably, sometimes intentionally
questioning the importance and social utility
of this activity.

Ignorance or insufficient knowledge of the
evolutionary process of ASI in relation to PP
and the rights of the person inevitably leads
to underutilization of the anti-criminogenic
potential of special investigations, or, on
the contrary, leads to abuses by the bodies
competent to carry out special investigative
measures (MSI). The lack of necessary
knowledge inthisfield cannegatively influence
the development prospects of ASI, especially
in the conditions of the transformations of all
social spheres caused by the global impact
of the technological-scientific revolution in
recent years. The reactive method of protecting
constitutional values has recently proven to
be less effective in identifying and removing
threats that have literally already advanced
into a new generation. Changes in the field
of ASI have become not only necessary, but
also inevitable, or the opportunities of new
technologies will have a clear advantage over
those who pay attention to social values, but
not those who have the task of protecting
them.

The problem of the changes that could
be made in the field of ASI relates to finding
and keeping the golden balance between
the general interest of society regarding the
protection of constitutional values against the
new generation of threats, on the one hand, and
the individual interest regarding the respect of
the rights and freedoms of the person, on the
other hand. Studying the historical aspects of
the relationship between ASI and the concept
of human rights will help us understand in
which direction the balance will have to be
tipped to bring it to a state of equilibrium.
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The study methodology includes traditional
researchmethods: logic, analysis and synthesis,
deduction and induction, observation and
comparison. Based on the analysis of relevant
materials (specialized literature, national and
foreign legislation, other relevant materials)
appropriate conclusions are formulated.

Basic content and discussions

Stage 1. The roots of ASI stretch back to
the most remote times, the skills of tracking,
observing, recognizing and searching were
formed in our ancestors from the time when
the only source of existence was hunting and
gathering the harvest of the garden of heaven.

The emergence and development of
primitive communities and the formation
of organizational leadership structures
determined the need for their protection and
security, and the skills of surveillance and
defense were successfully applied not only
to predatory animals, but also to barbarians
and scavengers. To neutralize the dangerous
actions of the enemy, spies were used, being
sent to the opposite camp to perform various
tasks (gathering information, disinformation,
recruiting former enemies, etc.). The
achievement of these tasks was ensured by
such actions as bribery, blackmail with the
dissemination of compromising materials,
exploitation of human weaknesses (the desire
for revenge and affirmation, jealousy, etc.).
Perhaps the decisive battles waged by such
outstanding leaders as Alexander Macedon,
Hannibal, Genghis Khan, Frederic II would
not have been won without the application of
methods and investigation procedures specific
to the respective periods [1, p. 7].

Back then there was no distinction
between what we call today ASI and PP. All
investigations into conflict report resolution
depended on the skills of the report participants.
Due to the lack of professionalism for such
works, the Divine judgment was most often
resorted to (the oath; drawing lots; ordeals)
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[2]. The situation at that time did not require
the creation of specialized investigation
bodies. The problems of the security of private
life did not belong to the competence of the
state, which only gets involved in exceptional
situations (mass disturbances, calamities, etc.)
(3, p-4].

The concept of human rights at that stage
was in the process of formation, being found
in the thinking of the ancient philosophers
Confucius (552-479 BC), Pythagoras (6th
century-490 BC), Plato (427- 347 BOQ),
Aristotle (384-322 BC). Back then, rights
were only for certain social groups. Later, in
the thinking of the Stoic philosophers, the idea
of universal natural rights was promoted [4, p.
36].

Magna Charta (1215) was the first known
text in history to guarantee some liberties to
what were then called “free people”. This act
appeared as a result of the struggle of various
social categories against feudal absolutism [5,
p- 30].

The struggle for power and the desire to
maintain it, as well as the constant threat of riots
and other crimes, led the leaders of the states
to pay special attention not only to external
security issues, but also to ensuring internal
order, a fact that led at the establishment of
police bodies whose duties included secret
listening, tracking and denunciation as ways
of obtaining information [6, p. 3].

It should be emphasized that investigative
procedures throughout the evolution of ASI
were used both for the purpose of combating
crime and for informative and counter-
informative purposes, to ensure the security
of the state and its leader. Thus, the history
of ASI cannot be divided from the history of
special services [7, p. 12].

The centralization of power strengthened
the role of the state in public life and, therefore,
the competence of state bodies also expanded,
including in the fight against crime. This trend
led to the demise of the private criminal process.
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As a result, the process started regardless of
the existence of the victim’s complaint, the
criminal’s guilt being proven by the judicial
authorities. The public and verbal form of the
process was replaced by the secret and written
one, and torture had become the main means
of obtaining the recognition of guilt - the main
objective of the criminal process [8].

The development of capitalism (16th-
17th centuries) led to the emergence of
the bourgeoisie in Europe, consisting of
merchants and craftsmen. Their plea for
equal rights with aristocrats [9, p. 40] led
to massive riots resulting in the adoption of
a series of important documents regarding
the protection of human rights: Petition of
Rights (1628) [10]; Habeas corpus (1679)
and Bill of Rights (1689) [11, p. 28]; Virginia
Declaration of Rights (1776) [12]; United
States Declaration of Independence (1776)
[13]; Declaration of the Rights of Men(1791)
[14]; Declaration of the Rights of Man and
Citizen (1789) [15].

The social upheavals of the XVIII century
led to the change of the form of the criminal
process from inquisitorial to accusatorial,
the accused having the right to administer
the evidence, and the sending to court being
ordered by the people’s representatives, who
also participated in the administration of
justice through the Jury Courts [16, p. 9-10].

The influence of the French Revolution
was particularly strong on the entire European
continent, including the Romanian Countries.
The aspirations of wunity and national
emancipation, corroborated with the great
ideas of the French Revolution, were found in
the program documents of the 1848 revolution
in Transylvania, Moldova and Wallachia [17,
p. 32-33].

In Russia, the French Declaration was
perceived by many as contradicting the divine
and natural principles that determined that
people cannot be equal, including before the
law [18, p. 10-15].
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The appearance in the XIX-th century of
professional and organized crime as a result
of a combination of factors (the industrial
revolution, the growth of the population of the
cities, the expansion of the bourgeoisie, etc.)
that “flooded” practically all the countries of
Western Europe made it clear that the common
sense and sound judgment that had started to
lead the state organs were powerless in the fight
against the new criminality [19, p. 97]. There
was a need to create more effective means
and methods, to develop special measures to
protect citizens against criminal attacks, to
ensure the inevitable punishment of the guilty
[20, p. 14-15].

The first founder of the secret police is
considered to be Eugene Francois Vidocq
(France,year 1811 -“LaStreté”). Heis credited
with inventing new methods of gathering
information: undercover surveillance, disguise,
searching for suspects, assisting during official
searches, operative records of recidivists,
publishing in newspapers the reports of wanted
criminals, organizing brothels, traps and other
techniques for detecting criminals who could
not be identified by traditional means [21, p.
41].

The social context of the time required
the formation and development on the
French model of specialized criminal police
subdivisions in England (1829 - “Scotland
Yard”) [22], in the USA (1844 - NYPD - New
York City Police Department) [23], from
Russia (1866 - “CeickHas momucus’) [24].

Stage II. In the context of the worldwide
expansion of the concept of human rights,
the judicial reform of the 1960s of the 19th
century of the Russian Empire separated the
preliminary investigation from the activity of
the police, which was tasked with carrying out
by ASI. The basis of the reform was the idea
of excluding unfounded procedural coercion.
It was taken into account that the investigation
was often started without a certain basis
and therefore, people were brought to court
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pointlessly, and the judges in turn were busy
with useless things. On the other hand, the
problem of the guarantees of the coercive
nature of the preliminary research needs to be
solved. The solution was found in concretizing
and detailing the evidentiary procedures.
Therefore, it was agreed that only public
procedural actions can and should be detailed
(on-site investigation, search, collection of
objects, presentation for recognition), the
rest, i.e., special investigative actions, should
remain secret, their performance remaining
unexplained [25, p. 114]. As a model, the
French experience was taken into account,
which until then had proven its effectiveness
[25, p. 83].

According to the CPP (Criminal Procedure
Code) of 1864 of the Russian Empire [26]
when the signs of the crime were unclear,
doubtful or the sources of communication
about the crime were unreliable, the police
were obliged, before reporting the case to
the criminal investigation body, to entrust
themselves through the criminal investigation
(mo3nanme) if the case really took place and if
it contained the signs of the crime (art. 253).
When carrying out the criminal investigation,
the police had the power to collect all the
necessary information by means of special
investigations (po3bICK), interrogations and
secret pursuits without, however, carrying
out searches or seizure of objects (art. 254).
As a general rule, the performance of actions
that implied an interference in the sphere of
personal rights was allowed only within the
framework of the criminal investigation, being
the prerogative of the investigator (criminal
investigation officer) who possessed true
judicial independence [25, 84].

Thus, ASI stood out as an unofficial police
activity aimed at secretly identifying the
criminal [27, p. 89]. Later, in 1908, within the
police subdivisions, then the militia, specialized
subdivisions (CBICKHBIE ONEKIAaHUE) Were
created that carried out criminal investigation
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and special investigative activity [28, p.
65]. The activity of these subdivisions was
regulated by departmental instructions in
which certain guarantees regarding the respect
of the rights of the person were also found.
The instruction of August 9, 1910 prohibited
“the collection of information concerning the
private lives of persons not connected with
the duties of the police for the prevention,
suppression and investigation of crime, such
as the collection of personal and family
information, information about divorce or the
affairs of various persons, the collection of
information about the solvency of individuals,
or the collection of information in the interest
of third parties” [29, p. 65]. In other words, it
was about the prohibition of the restriction of
the right to private life, if it was not related to
solving the tasks of the police.

The research carried out allows us to state
that until the Russian revolution of 1917, the
unjustified restriction of the rights of the person
by the state bodies was prevented in two ways.
First, in unclear cases the person’s rights
could not be restricted without a preliminary
control. Second, the decision to interfere with
someone’s rights was made by an independent
and impartial body - the investigating judge.

With the establishment of Soviet power,
these methods were liquidated. The criminal
investigation (no3nanue) ceased to be regarded
as an activity without interference with the
rights of the person, and the investigator lost
his judicial independence. As a result, the
apparently solved problem regained its old
relevance. According to Russian researchers,
the political regime established after the
October Revolution was, from a historical point
of view, a step backwards, because it rejected
such democratic values as individual freedom,
the rule of law, human rights, state of the law
[30, p. 185]. Since the previous decision was
considered obsolete, the issue of guarantees
of the rights of the person was solved by
introducing a new procedural institution: the
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initiation of criminal prosecution, materialized
formally by issuing an ordinance [31, p. 285-
287].

In this context, it is worth noting that
European states did not know such a guarantee,
still keeping the traditional idea about the forms
of preliminary investigation [32, p. 10]. Later,
an alternative to the French version appeared
in Germany (1974) and other European states
that generally abandoned the prosecution
phase, keeping only the criminal investigation
phase. It must be said that Germany at that time
was facing a series of terrorist acts, among
which was the terrorist attack at the Olympic
Games in Munich. During the criminal trials,
the defense side abused a lot of its rights: it did
not show up at the court hearings, sabotaged
their proceedings, sent messages between the
prisoners and their freed accomplices, etc. In
this sense, the “Great Reform of Procedural
Law” did not have a liberal-democratic
character, but aimed at simplifying the criminal
investigation procedure and suppressing
abuses of rights by the defense [33]. Since the
criminal investigation had retained its police
nature and therefore still needed judicial
legitimacy to carry out the MSI, the role of
the mechanism for the protection of individual
rights in these countries was transferred to
the institution of judicial control [34, p. 29-
32]. Such changes could not go unnoticed by
researchers of the post-Soviet space. In the
course of some modern polemics about the
initiation of criminal prosecution, the view was
expressed that the existence of the institution
of initiation of criminal prosecution loses its
meaning under the conditions of the emergence
of judicial control [35, p. 38-40]. Moreover,
the German approach became the main point
of reference for post-Soviet reformers who
are still debating whether to keep or drop the
prosecution stage.

After the Second World War, a series of
international acts were adopted, aimed at
guaranteeing human rights internationally,
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among them: the Universal Declaration of
Human Rights (1948); International Covenant
on Economic, Social and Cultural Rights and
International Covenant on Civil and Political
Rights (1966); first (1976) and second (1989)
Optional Protocol on Civil and Political
Rights.

The USSR was in no hurry to accede to the
respective international acts. However, in the
post-war years, several measures were taken
to exclude the shameful experience of police
bodies regarding non-compliance with the
law, unjustified arrest of citizens, committing
acts of corruption and other serious violations.
However, the social value and effectiveness of
ASI was never questioned. Arrears were only
in the legal regulation of the procedures and
techniques specific to this activity.

At the official level, there was very brief
talk about ASI. In the Basics of the criminal
legislation of the Union and of the Union
Republics adopted in 1958 by the Supreme
Soviet of the USSR there was a simple remark
according to which the criminal investigation
bodies were obliged “fo undertake the
necessary operative investigative measures”
in order to detect the crimes and the persons
who committed them (art. 29). Pursuant to this
act, the Criminal Procedure Codes of all the
Union Republics, including that of the RSSM
(Moldovan Soviet Socialist Republic) from
1961, were developed, which included similar
provisions.

In paragraph (1) of art. 100 of the CPP of the
RSSM (Moldovan Soviet Socialist Republic)
it was provided: “It is the responsibility of
the criminal investigation bodies to take
operative investigative measures, including
the use of video and sound recordings, filming,
photography in order to discover the evidence
of the crime and to the people who committed
it, the identification of the factual data, which
can be used as evidence in the criminal case
after their verification, in accordance with the
criminal procedure legislation”.
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Pursuant to paragraph (2) of the same
article, the criminal investigation bodies also
had the obligation to take all the necessary
measures to prevent and solve the crime and to
apply, if necessary, state protection measures
against the persons who provided help in the
criminal process, if there was a danger to their
life, health or property.

The predominantly secretive nature of ASI
has often generated mistrust of its results by the
judiciary, prosecutors, lawyers and criminal
investigation officers, and for society, the
operative activity has always been associated
with illegalities and abuses by investigating
officers.

A special role in the formation and
development of the institution of human
rights during the Soviet period was played by
the adoption of the Constitution of the USSR
in 1977 [36], in which, for the first time,
the principle of legality was consolidated,
obliging all state bodies to ensure the
protection of law and order, the interests of
society, the rights and freedoms of citizens
(art. 4). In this Constitution, in addition
to the previously guaranteed rights to the
inviolability of the person (art. 54) and the
inviolability of the home (art. 55), the right to
the protection of private life of citizens (art.
56), the right to judicial protection (art. 57),
the right to challenge the actions and demand
compensation for the caused damage by the
illegal actions of officials (art. 58).

Despite the constitutional guarantees,
operative (special) investigative activity in the
former USSR remained regulated at the level
of secret departmental acts. In those acts, the
concept of the rights of the person as a legal
institution was not mentioned, the principle of
socialist legality being considered a priority.
The attention of the academic environment
was focused on studying and developing the
content of the principle of legality, this being
understood not only as strict compliance with
laws and regulations, but also as compliance
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with the rights, freedoms and legitimate
interests of citizens.

In the specialized literature of those years,
attention was drawn to the fact that in the process
of verifying primary information, situations
could arise restricting the rights and legally
protected interests of citizens, organizations,
institutions and businesses. It was considered
absolutely inadmissible to violate the rights
and interests of citizens, and not only those not
involved in the crime, but also those subject
to checks. It was strictly forbidden to organize
operative actions against honest citizens. Also,
such actions as falsification, provocation and
disloyalty were considered unacceptable
(Atamadjitov V.M. - 1986).

Researchers Frolov V. Yu., Cecetin A. E.,
Penkin V. S., Mitrofanov E. A. by developing
in 1991 the draft of the USSR Law “On
investigative operative activity in the Ministry
of Internal Affairs”, were among the first to
try to fill the legislative vacuum regarding the
protection of rights and the legitimate interests
of citizens against crimes, as well as ensuring
guarantees against abuses and the unfounded
application of special investigative measures
regarding law-abiding citizens[37, p. 119].

Stage III. The post-Soviet period can be
considered as a new stage in the evolution of
ASI in relation to PP (Criminal Procedure)
and human rights. This stage is marked by
the change of the paradigm of legal sciences,
in which the idea of the rule of law and the
equality of the parties in the relationship
between the citizen and the state begins to
prevail.

The adoption at the beginning of the 90s
of the last century of a special law regarding
operative investigative activity both in our
countryandintherestoftheex-Sovietrepublics,
marked a key historical moment in terms of the
conceptualization of the relationship between
ASI and rights the person.

In art.3 of Law 45/1994 were provided the
fundamental principles of this kind of activity,
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among them, together with the principle of
legality, was the principle of respecting the
rights and freedoms of the person. Thus, the
legislator separated the concepts of legality and
respect for the rights of the person in ASI.

The content of the principle of respecting
the rights and freedoms of the person in
the operative activity of investigations was
detailed in art.5, which ensured the right to
challenge the actions of the body that exercises
the operative activity of investigations to the
higher hierarchical body, to the prosecutor
or to the training judge (para. (2)); the right
to request explanations about the unfounded
application of the operative investigations
(paragraph (3)); The right to compensation for
the damage caused in the case of the violation
by the body exercising the operative activity of
investigating the rights and legitimate interests
ofthe natural and legal persons (paragraph (4)).
The guarantees of respect for the rights and
freedoms of the individual were also included
in a number of other provisions of the same
law regarding the MSI (special investigative
measures) (art.6); the grounds (art.7) and the
conditions for their implementation (art.8)
etc.

In a few months after the adoption of Law
n0.45/1994, the Constitution of the Republic
of Moldova, July 29, 1994, which set the legal
basis for a modern civilized state based on the
principles of democracy, separation, priority
and freedoms of person, was adopted. Because
the Constitution has a supreme legal force and
a direct effect of its norms, the state bodies in
the field of ASI followed from that moment
and further to rely on constitutional principles:
the state recognition of the rights and freedoms
and dignity of humans (art. 1), their guarantee
in accordance with the recognized general
principles and norms (art.4), equality of citizens
before the law (art.16), the presumption of
innocence (art.21), respect and protection
of intimate, family and private life (art.28),
inviolability of domicile (art.29), inviolability

Ne 1, 2022



Boris GLAVAN

DEVELOPMENT OF SPECIAL INVESTIGATION ACTIVITIES IN RELATION TO CRIMINAL PROCESS AND HUMAN RIGHTS

of the secret of correspondence (art.30), and
others.

While the attention of the Moldovan
politics, as well as of the other ex-Soviet
republics, was oriented towards glorifying
the rights and freedoms of the person, the
criminal environment took the maximum of
this situation, appreciating it as the assignment
of positions from the bodies of protection
of law norms. In addition, the evolution of
the technical-digital progress at the end of
the millennium has made available to the
interlocking world new opportunities for
rapid, dynamic and unlimited distances. Very
soon, national criminal groups have made
strong connections with international ones.
The expansion of new technologies (internet,
mobile phones) and their exploitation in
criminal interests have made traditional
evidentiary procedures less effective for
documenting new forms of criminality: acts of
corruption, protectionism, trafficking in human
beings, drugs, weapons, money laundering etc.
The only adequate means of countering the
new wave of organized crime remained MSI by
conducting of which it was possible to obtain
information necessary to control the pace of
the rapid development of that phenomenon.
Shortly thereafter, their advantage diminished
significantly. The information obtained by
performing the MSI was increasingly more
difficult to cross the threshold of criminal
evidence for more formal reasons: the evidence
was canceled because it was collected until the
start of the criminal investigation or because it
was obtained by the investigation officers and
not by the prosecution officers, because the
investigation officers would have had only the
competence to supervise but not to record the
information obtained by carrying out the MSI,
etc.

The situation had become extremely
complicated and the shock produced by the
US terrorist act on September 11, 2001 pushed
the international bodies to issue a series of
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important acts against the new crime by which
the national laws are recommended for the
admissibility of the MSI to investigate serious
crimes [ 38; 39; 40, 41; 42].

Stage IV. The first in the ex-Soviet space
that made such legal reforms were the Baltic
countries: Lithuania (2002), Estonia (2003)
and Latvia (2005), integrating MSI in the CPP
(Criminal Procedure Code) model. Later the
same path was followed by Moldova (2012),
Ukraine (2012), Georgia (2014), Kazakhstan
(2014), Kyrgyzstan (2019).

It should also be mentioned that practically
in all the countries that have followed the path
of integrating the ASI into the CPP, the laws
that directly regulate special investigations
continue to operate at the same time, the only
exception being Estonia, which has definitively
renounced such a law.

Therefore, the MSI were divided into
two categories: 1) MSI provided by the CPP
performed only within the limits of PP and 2)
MSI provided in separate law made outside
PP. Respectively, the information obtained
by carrying out the first category of measures
are used in the probative process, and those
obtained by the second category of measures
cannot enjoy such value.

Thus, we note that the issue of capitalizing
on the results obtained by carrying out MSI
regulated by a law other than the CPP has
remained unresolved. Only the capacities of
reactive criminal investigations have been
increased, while the potential of special
preventive investigations has essentially
decreased due to the reduction of the number
of MSIs that could be carried out in this regard.
In the implementation of the legal reform in
2012, an important role was played by the
case of lordache and others against Moldova,
through which the ECtHR drew the attention
of the national authorities to the fact that Law
no. 45/1994 regarding operative investigative
activity did not offer sufficient guarantees
against possible abuse special investigative
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measures. In the local interpretation, these
observations were understood in the sense
that the guarantees against possible abuses
can only be ensured within the limits of the
criminal process.

In this context, but also taking into account
the increase of the crime level of some kinds of
crimes, drug trafficking, corruption, organized
crime, the question became extremely current:
what would be more rational from the state
bodies, to wait for the criminal intention and
then to act, or to gather information and to
suppress the criminal act immediately?

In the next years after the reform, crime,
in the national space, has expanded even
more, being more and more felt in the top
management of the country. In the period 2012-
2014, financial amounts of over 13.3 billion
Moldovan lei (767 million dollars, equivalent
to 12% of the country’s annual gross domestic
product and higher than the total liquidity of
banks) were stolen from the country’s banking
system [43], the beneficiaries who are not
currently held accountable for the criminal
proceedings. In 2019, suffocated by endemic
corruption, thefts and illicit privatizations in the
public, total control over the judicial system,
exercised by the oligarchy and the numerous
attacks on citizenship rights and freedoms, the
Parliament declared the Republic of Moldova
“captured state” [44].

Perhaps the criminogenic situation would
not have become so serious if the special
investigation services had at least the same
powers as before the reform. It is welcome
to increase the reactive capacity of criminal
investigations through the admissibility of
carrying out MSI in the criminal investigation
phase. The idea of diminishing the ability of
special services to act until the start of the
criminalinvestigationandafterthetermination
of'this procedural stage seems unsuccessful to
us. The fact that special investigative services
have been prohibited from carrying out MSI
relevant to the performance of ASI tasks (art.
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2 of Law no. 59/2012) is a matter that only
benefits the criminal elements and in no way
the honest law-abiding citizen. Practically all
the potential of the ASI (special investigation
activity) was concentrated in the criminal
investigation phase, the rest of the PP
segments, as well as those outside it, remained
more vulnerable than before the reform. The
situation has become so complicated that
even the convicted persons who are evading
the execution of the sentence can no longer
be found, located, searched by carrying out
the MST authorized by the investigating judge
and mostly by the prosecutor. In general
terms, it can be stated that the effectiveness
of the activity of the subjects who carry out
special investigations has been considerably
reduced.

It should also be mentioned that the said
reform strongly shook the foundations of
the theoretical-methodological system of
the criminal process which prevents the
understanding and uniform application of the
legal provisions. Firstofall, there was confusion
about the relationship between ASI and PP. It
is not clear how they should be treated as part
of a whole or as two distinct types of activity.
According to the CPP, it would seem that we
are talking about the same specialty. The very
existence of Law no. 59/2012 already proves
that ASI is distinct from PP. The nomenclature
of scientific specialties [45] also divides these
specialties: 554.03. - Criminal procedural law
and 554.04. - Criminalistics, judicial expertise,
operative investigations. In this context, the
rhetorical question is imposed: to which of
these two specialties are the research subjects
related to the special investigative measures in
the criminal process?

There are also uncertainties about the
relationship between MSI and prosecutions,
are both the evidentiary procedures or only
the last? If we admit that MSI are probative
procedures, then how do we explain that the
evidence obtained after their performance has
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a lower value than the evidence obtained by
conducting the criminal prosecution actions
(Article 101 paragraph (5) CPP). But doesn’t
this discrimination of evidence go against the
PP principle: “no evidence has a predetermined
value for the criminal investigation body or
the court” (art. 27; art. 101 para. (3) CPP)?
And in general, it is not clear whether the
principles provided for in Law no. 59/2012
are the basis for carrying out the MSI provided
for in the CPP, because some principles (of
harmlessness; combining public and secret
methods) provided for in the law are not found
in the code.

In order to rectify this situation, through
the Decision of the National Security, Defense
and Public Order Commission CSN/7 no.
257 of June 10, 2015, it was decided that the
Government, through the Ministry of Justice,
should create a working group and submit,
according to the established procedure, the
draft law for the amendment and completion
of some legislative acts aimed at the special
activity of investigations resulting from
the problems identified in the application
of the legislation corresponding to. Since
then, several drafts have been submitted to
amend the ASI (special investigation activity)
legislation, but due to conflicting opinions, the
work continues today.

Conclusions

The entire evolutionary process of ASI in
relation to PP and human rights can be divided
into several consecutive stages, each stage
being specific to certain special features.

The first stage is also the longest, covering
the period between antiquity and the XIX-
th century. Specific to this stage is the fact
that there was no distinction between the
procedures of ASI and those of PP. Because
certain rights of the litigants were not required
to be respected, evidence was collected both
publicly and secretly. The general population
had no rights, only the aristocracy enjoyed
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them. If the conflict report arose between an
aristocrat and a peasant or slave, justice was
always on the side of the aristocrat.

The second stage starts from the XIX-
th century and lasts until the end of the 20th
century. The recognition of the rights of the
person conditioned the resolution of conflict
reports based on the law, which led to the
emergence of the CPP in which certain rules
for collecting evidence to establish the truth
were already indicated. Guaranteeing the
rights of the person suspected of committing
a crime was ensured by detailing the evidence
collection procedure and offering equal
chances for defense. As a result, there was a
split between the special investigations and
the criminal process, because non-transparent
evidence collection procedures by their nature
could not ensure equal chances of defense. In
these conditions, ASI developed separately
from PP as a kind of secret information
activity, being focused on several directions:
reactive, aimed at ensuring the good course of
PP; preventive, aimed at revealing, preventing
and ending crime preparation activities and
threats that endanger the security of the state;
search and identification of persons and
bodies. During this stage, ASI was regulated
by classified departmental acts. We should not
lose sight of the fact that towards the end of
this stage the standards of respect for human
rights increased, which led to the removal of
ASI from the secret initials.

The third stage begins with the legalization
of ASI. For the Republic of Moldova this
moment corresponds to the adoption of
Law no. 45/1994 on the operative activity
of investigations. Thus, for the first time at
the law level, the legal instruments (MSI)
have been informed to the general public. At
the same time, certain guarantees have been
established in order to respect the rights of the
investigated persons, the performance of MSI
being prohibited for the achievement of other
purposes and tasks than those indicated in the
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law. During this stage, special investigations
continued to be developed in the same
direction as in the previous stage.

The fourth stage begins by integrating
ASI in CPP. In general, we can distinguish
two models of integration: the first West-
European and the second East-European.
Specific to the first model is the full integration
of ASI in the CPP, which has its beginning
in the years after 1970. According to this
model, the special investigations are carried
out throughout the PP and does not matter
whether or not the criminal prosecution is
started because it does not exist. It is only the
criminal investigation (no3HaHue) exercised
by the police in the activity of which the MSI
are carried out. If necessary, the results of the
special investigations are used in the court as
evidence.

Specific for the second model is the fact
that ASI is not integrated to the CPP. In the
countries that have adopted this model, they
continue to operate separate laws that regulate
ASI. This model has its beginning in the early
years of this millennium. Our country joined
this model in 2012, the year in which the
legal reform was made in the field of special
investigations, producing essential changes
at concept level and crime fighting strategy.
Thus, by reforming ASI, it was tried to divide
this kind of activity into two parts. The first
part has a reactive character and is regulated
by the CPP, and the second has a preventive
character, of searching and revealing the
threats to the citizen and the state and is
regulated by Law n0.59/2012 on the special
investigation activity. Therefore, the first
party is responsible for fulfilling the task of
investigating and discovering crimes, and
the second of the rest of the tasks indicated
in art.2 of Law n0.59/2012. In this way only
the information obtained by performing the
first part of the ASI are used in the probative
process, the rest of the information will
continue to be only informative.
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War crimes, until yesterday - circumstances described in history books, today - bloody events that
shock and threaten the entire world map. The security of any nature of the entire world is threatened by
the events in Ukraine. In these circumstances, it is all the more important to discuss SECURITY today,
since we are in a period when social, political, geopolitical events are planning a real threat to the
security system of the Republic of Moldova. The security system of the Republic of Moldova, in addition
to economic, social, political and corruption threats, is also threatened by the mercenary phenomenon,
especially in the situation of the intensification of the war in Ukraine and the pre-existence of the
separatist region on the left of the Dniester.

Keywords: mercenary, soldier, conflict, freelancer, fight, misdemeanor, special status.

ACTIVITATEA MERCENARILOR - O PROVOCARE LA ADRESA SECURITATII
NATIONALE

Infractiunile de razboi, pana mai ieri - circumstante descrise in cartile de istorie, astazi - evenimente
sangeroase care socheaza si amenintd intreg mapamondul. Securitatea de orice naturad a intregii lumi
este amenintatd de evenimentele din Ucraina. In aceste circumstante, este cu atdt mai important sa
discutam astazi despre SECURITATE, cu cat, ne aflam intr-o perioada in care evenimentele sociale,
politice, geopolitice, planeaza o amenintare reald la sistemul de securitate al Republicii Moldova.
Sistemul de securitate al tarii noastre, pe langa amenintarile de ordin economic, social, politic,
coruptional, este amenintat si de fenomenul mercenariatului, in special in situatia intensificarii
razboiului din Ucraina si a preexistentei regiunii separatiste din stanga Nistrului.

Cuvinte-cheie: mercenar, soldat, conflict, liber profesionist, luptd, infractiune, statut special.

L'ACTIVITE MERCENAIRE - UN DEFI A LA SECURITE NATIONALE

Crimes de guerre, jusqu’a hier - circonstances décrites dans les livres d’histoire, aujourd’hui -
événements sanglants qui choquent et menacent toute la carte du monde. La sécurité de toute nature
du monde entier est menacée par les evénements en Ukraine. Dans ces circonstances, il est d’autant
plus important de parler de SECURITE aujourd’hui, puisque nous sommes dans une période o
des événements sociaux, politiques, géopolitiques planifient une menace réelle pour le systeme de
securité de la République de Moldavie. Le systéme de sécurité de la République de Moldova, outre les
menaces économiques, sociales, politiques et de corruption, est également menacé par le phénomene
mercenaire, en particulier dans la situation d’intensification de la guerre en Ukraine et de préexistence
de la région séparatiste a gauche du Dniestr.

Mots-clés: mercenaire, soldat, conflit, freelancer, combat, crime, statut particulier.
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JEATEJbHOCTHh HAEMHHMKOB - BBI30B HAIIMOHAJIbLHOM BE3OITACHOCTH

Boennvie npecmynienus, ewe euepa - 0OCMOSMEIbCMEA, ONUCAHHBIE 6 YYEOHUKAX UCMOPUL,
Ce200Hs - Kpogasvle cobblmus, KOmopble ROMpACaom u yeposicarom eceli kapme mupa. besonacnocmu
60 6ceM mupe yepodcaiom codvimusi Ha Ykpaune. B smux yciosusx mem 0Oonee adiCHO Ce200Hs.
o0ocyoums BE3OIIACHOCTD, nockonvky mvl HAX00UMCSL 8 NEPU0O, Ko20a COYUATbHbIE, NOIUMUYECKUE,
2eononumuyeckue coobimus Co30aiom peaibhylo yepo3y cucmeme dezonachocmu Pecnyonuxu Mondosa.
Cucmeme OeszonacHocmu Hawelu CMpPaHvl, NOMUMO IKOHOMUYECKUX, COYUATLHLIX, NOAUMUYECKUX U
KOPPYRYUOHHBIX YePO3, MAKHCe Yepodicaen (HeHoOMeH HAeMHUYeCmEd, 0COOEHHO 6 CUMYayuu dCKAIayul
BOUHbL 8 YKpaUHe U Cyuecmeosanusi Cenapamucmcko20 pecuota Ha iesom bepezy /fnecmpa.

Knrouesvle cnosa: naemnux, conoam, xougaukm, @gpuiancep, 6opvba, npecmynieHue, 0cooOblil

cmamyc.
Introduction

In the context of the latest international
events, in which the involvement of third parties
in armed conflicts taking place in other states
is increasingly attested, the negative impact of
mercenaries’ activity on the observance of the
provisions of international law and the norms
of international treaties must be highlighted.

However, the activity of mercenaries of
principle 1s a transnational crime, if for its
qualification the primordial condition is that
the perpetrator is not a citizen and/or not
enrolled in the army of states involved in the
armed conflict.

Thus, in the situation where, at the basis of
a social crisis, there are certain violent actions,
directed against the sovereignty, territorial
integrity, constitutional order of a state, we
are obviously in the presence of violations of
human rights both internally - of the citizens of
the respective state, as well as internationally
[12, p. 561-567].

Methodology and methods

The study of the proposed theme is based on
the use of a combination of scientific research
methods, in order to investigate some aspects
less addressed in the doctrine.

Under the respective conditions, the use
of the analytical and research method was
indispensable to be able to highlight the
problem of the mercenary activity and the
threat that this phenomenon represents on the
national security of the Republic of Moldova.
Also, the use of the comparative method was
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necessary to establish the degree of danger of
the studied crime as well as the facts found
in the doctrine regarding this subject. Finally,
as a logical continuity, the reasoning method
(inductive-deductive) was used, the use of
which allowed us to ascertain certain elements
and to form an own opinion regarding the
activity of mercenaries as a phenomenon of
high threat to the state security.

Ideas and discussions

According to the Military Doctrine of the
Republic of Moldova, approved by Parliament
Decision no. 482/1995 regarding the military
doctrine ofthe Republic of Moldova, “The main
purpose of the military policy of the Republic
of Moldova is to ensure the military security
of the people and the state, the prevention of
wars and armed conflicts through the means of
international law” [8].

The Security Policy of the Republic of
Moldova according to the Military Doctrine,
stated above, “is determined by its foreign and
internal policy, by the permanent neutrality
proclaimed constitutionally, and has an
exclusively defensive character based on the
following priorities:

— in the political field - the peaceful
settlement ofthe contradictions arising between
the states and the exclusion of the military
confrontation through the collective efforts
of the countries, starting from the principles
and norms of international law; establishing
political, economic and military relations,
which exclude the injury and independence of
the state;

Ne 1, 2022



Vera MACOVEI

MERCENARY ACTIVITY - A CHALLENGE TO NATIONAL SECURITY

— in the military field - maintaining
the defense capacity of the state at the level
that ensures military security, strengthening
confidence measures, expanding mutually
beneficial military collaboration based on
the principles of respect for sovereignty,
independence and non-interference in the
internal affairs of other states” [8].

The Republic of Moldova implements
the Military Security system consistently
performing the following activities:

— At the global level - participation in
the activity of the world community in order
to prevent wars and armed conflicts and the
peaceful settlement of contentious issues;
the creation of the conditions that, in case
of an external military danger, will ensure
the realization of the right of the republic to
the assistance of international organizations;
active participation in building the unique
international collective security system;

— Attheregional level - the establishment
of bilateral and multilateral friendly relations
with the states of the region, which will ensure
a high level of mutual trust and openness in
the military field, as well as mutual help in
case of jeopardizing collective security;

— At the national level - the creation of
a military potential, sufficient to ensure the
military security of the state.

Military threats involve the use of force
and, therefore, their effects are devastating for
many of the entities targeted, regardless of the
levels of socio-political cohesion and power
that are characteristic of them. These types of
threats can range from harassment and raids
to territorial occupation, invasion, blockade
and/or bombing. Consequently, security, on
the one hand, has acquired a multidimensional
character due to the various factors that
influence it, and on the other hand, the security
environment itself requires a deeply nuanced
approach to old and new risks, dangers and
threats. Also, security is no longer exclusively
the domain of the armed forces, but involves
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the effective and efficient cooperation between
all the components of the security sector, both
at the national and international level, both
from the military field and from the other
fields of social life [14, p. 12].

Over time threat has been permanently
present in the relationships between people,
so it has perfected its specific forms and
methods, under the basis of the causes of
countless conflict states that shadowed the
evolution of human society. Named as such
or not «threaty, whether it was expressed
by words or by gestures, has always been a
potential danger [1, p. 67].

The author Grigore Alexandrescu rightly
argues that: “The real perception and the
appropriate reaction to the existing or
emerging threats to the Security represents
only an approach of this activity of major
importance in strengthening the confidence
between states. This is a sine-qua-non
condition of achieving the team spirit in the
fight against the threats of the 21st century
and the construction of a stable international
security system” [2, p. 16].

On the other hand, says G. Alexandrescu:
“The existing military potential disproportion
is likely to worry some states or groups of
important states. The sewerage of military
accumulations to solve the open historical
problems  between states explains the
disproportionate emphasis placed on the
military component of the Security, even in
the current period when threats from other
sectors present greater and closer dangers.”
[Ibidem]

We believe that, military threat, military
conflict is the danger that can lead to the
most disastrous consequences, directly and
seriously endangering the state security. This
is also the opinion of the author I. Richicinschi
who mentions: “ Moral, material or even
human losses are considered as consequences
of conflicts, which endanger the life and health
of people, endangers the making of urgent
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and special significance decisions and which
can generate instability in the region” [18, p.
110].

In the opinion of G. Alexandrescu, which
we support: “The military sector has an
independent dynamic of development, even in
the states where civil control over the army
is effective. Whereas military capacity is still
a reality whose existence is decisive both by
supporting and promoting the interests of states
in the international environment, as well as
national security and, in the case of common
alliances can be born the confusion of the
signals that the states generate continuously.
The fear of defeat determines the states to
bring their armed forces to the parameters
necessary to reject the effects of perceived
threats” [2, p. 16].

For the prospect of that consideration, some
states, in parallel with the training of the armed
potential, resort to attracting in the military
conflicts between the states of mercenaries,
among whom persons are often willing to
execute any order. However, according to the
specialized literature, “the conflict implies the
confrontation between various social groups,
societies or states in the tendency to achieve
contradictory interests and, in this sense,
their outbreak is a reality, which we face. The
impact of conflicts is a disastrous one because
it causes disorder and destabilization, the
society that is engaged is not able to ensure
peace and social order, the confrontations
are violent and the force is often applied ...
[18, p. 110]. In such circumstances, as recent
events demonstrate, the practice of mercenary
is widened, which is used in military conflicts
on a large scale.

The author A. Cauia rightly claims that:
“As long as there have been people with legal
status that allows them to use force to destroy
the adversary, there have been different
categories of people affected by hostilities who
participated directly in them, having different
goals” [5, p. 34].
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We only mention that the practice of
mercenary activity does not always imply
that the respective persons are affected in
some way by the hostilities generated by the
armed conflict and that this was the factor
that motivated their decision to get involved
in the conflict. For the most part, as the data
available at the moment show, the decision
to participate in mercenary activities was
based on the precarious material and financial
situation of the respective persons and their
families, and in some cases - certain beliefs,
personal ideas, etc.

Despite the significant reduction in the
danger of the thawing of the armed conflict
once caused by the self-proclaimed authorities
on the left of the Dniester, supported by
the Russian military forces, the Republic
of Moldova continues to face threats of a
military nature, which come, first of all,
from the military formations of the separatist
regime from Tiraspol. Coupled with the rather
worrying participation of people from the left
of the Dniester in the conflicts in Ukraine,
confirmed by the judicial practice of the
Republic of Moldova, [15] the situation in
question continues to present a hypothetical
danger for the national security of the Republic
of Moldova.

In that context, we support the idea of Mr.
Moraru Sergiu who states that: “/t is necessary
to carry out the reform of the entire national
security system as consistently as possible
with the widest possible involvement of all
concerned actors, in particular, civil society,
which should have an important role in the
regulation, supervision and democratic control
over the security structures of the state” 13, p.
50].

More than ten years ago, the conception of
national security approved by Lawno.112/2008
for the approval of the conception of national
security of the Republic of Moldova stated
that:  “National Security represents the
fundamental condition of the existence of
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the people in the Republic of Moldova, of
the Moldovan state and is an objective of the
country. The objectives of the national security
of the Republic of Moldova are: ensuring
and defending independence, sovereignty,
territorial integrity, constitutional order,
democratic development, internal security,
strengthening the state of the Republic of
Moldova. A special place in this regard is the
defense and promotion of national values,
interests and objectives. National security is
not only the security of the state, but also the
security of the society and the citizens of the
Republic of Moldova, both on the territory of
the Republic of Moldova and abroad” [11].

In conception it was mentioned that, “the
existence of the separatist regime amplifies the
discrepancy within the unique legal framework
of the Republic of Moldova, conditioning the
impossibility of providing legal assistance to
the citizens of the Republic of Moldova from
the left of the Dniester (Transnistria), at the
same time endangering the international
Jjudicial cooperation in this segment.

The Republic of Moldova, being a multi-
ethnic and multinational state, threatening
the appearance of elements of chauvinism,
nationalism and separatism is persistent.”
[11]

We consider that the absence, and at
present, of a control over the localities on
the left of the Dniester (Transnistria) and on
the Transnistrian segment of the Moldovan-
Ukrainian border, on which the involvement
of the organized crime in the migration of
citizens is attesting to participate in military
conflicts, can generate a serious threat to the
national security of the Republic of Moldova.
In the dramatic event of relaunching the
military conflict on the territory of our
country, this factor can also generate interest
in recruiting mercenaries.

In this context, the opinion of the former
MP in the Parliament of the Republic of
Moldova, Mr. Roman Botan, is significant,
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according to which: “The risk of expanding
the instability area on the Ukrainian territory,
Jjoint exercises of separatist and Russian troops
in the eastern districts, the informational-
subversive actions, the involvement of foreign
citizens and foreign legal entities in internal
policy issues, foreign propaganda by which
public opinion is distorted, have influence on
groups with extremist attitudes in the Republic
of Moldova™ [3].

The above-mentioned reasons for our
conviction that the military security of a state
is also greatly endangered by the presence of
mercenary phenomenon on the territory of the
state or in the respective geopolitical region.
However, it is much more difficult to estimate
the military forces involved in the conflict
on the side of a certain state, if it uses the
mercenary forces/services.

Mercenaries most often enter the epicenter
of conflict in a practically invisible way in
terms of control and evidence of traffic at
the border. The practice shows that most
mercenaries arrive in that country by illegally
crossing the border. From here, it is important
to mention that, in the prevention segment, first
of all, it is to be emphasized on the security at
the border, in order to avoid the penetration
of the respective platforms on the territory
of the state in which they are to be used as
mercenaries. However, it is not excluded,
neither is the legal crossing of the border by
the recruited persons, taking into account the
possibilities of the free traffic regime.

Thus, it is also necessary to strengthen
the bilateral relations on the international
scale in the context of ensuring international
security. In the Decision of the Parliament
no.153/2011 for the approval of the Strategy
of the National Security of the Republic of
Moldova, it is mentioned that “international
security depends directly on the quality of
bilateral relations between the members of
the international community, although the
vision of the states and their contribution in
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this process is different. The essential role in
ensuring international security is played by
the states possessing major political-military,
economic and informational resources, which
thus influence the situation at both regional
and global level” [16, p. 5; 9].

In the sense of the above, it is important
to refer to the text of the military doctrine of
the Republic of Moldova, according to which:
“The Republic of Moldova considers partners
in the activities of maintaining international
peace and security, preventing armed conflicts
all states and international organizations,
whose policy does not cause harm to its
interests and does not contradict the Statute of
the United Nations (the emphasis is ours). The
state ensures the creation and optimization of
the legislative framework of military security,
improves the mechanism of elaboration of
military policy, control over the adoption of
military-political decisions, takes care of the
preparation of citizens and armed forces to
defend the homeland, to increase the prestige
of the military service, to social insurance of
the military” [8].

In an interview for the Tribuna.md, Roman
Botan claims that: “The national defense field
must be a major concern of the authorities
and this was the desire of the Liberals in
the Government. The military security of the
Republic of Moldova can be ensured by well
-organized armed forces, capable of acting
promptlyandefficientlyforsuppressingexternal
military threats, especially - in the context
that in the region there is an undeclared war
between Ukraine and the Russian Federation.
Fortifying the capacity of the National Army,
strengthening the dialogue with international
structures, political and military cooperation
on the international arena, including NATO
(in the context of the recent decision of the
Constitutional Court of Neutrality), represents
a necessity to protect national interests and to
strengthen the defense capacity of the Republic
of Moldova* [3].
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On the other hand, according to the author
N. Popescu, “ensuring national stability
and security should come back, first of all,
to internal factors; and the competition of
external forces should be just an additional
element. However, the ability of Moldova to
successfully overcome the crises that affect the
security of the status is quite doubtful, which
argues the possibility of direct involvement
of external factors in resolving the security
problems of Moldova, in order not to allow the
proliferation of instability”. [17, p.]

It is important to mention in the given
context that, on June 22, 2018, the General
Assembly of the United Nations adopted the
UN resolution on the withdrawal of Russian
military troops from Transnistria, which is
an important step in carrying out the security
policy of Moldova. Even more so as today
“we follow a continuous transformation of
the international security environment, with
political, economic, military, information,
social, ethnic and cultural implications, in
which armed conflicts in different regions of
the world take place” [9].

We return to the idea that the military
security of one or another state depends, first
of all, on its ability to respond to a military
threat, but, as we convince ourselves, and on
the effective counteracting the phenomenon
of mercenaria. However, the activity of
mercenaries in the last period knows a
worrying ascendence worldwide. The more
diverse forms of manifestation of the activity
of mercenaries and the dramatic effects it
produces do not fall, in any way, only in the
domestic law of the states.

As the author A. Cauia rightly mentions,
the activity of mercenaries “goes far beyond
the limits of the domestic law of a state and
constitutes an attack on social values that fall
within the spectrum of the general interest of
states, as well as on the stability of international
relations. The activity of mercenaries violates
all norms of peaceful cooperation between
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nations and presents an increased danger for
the entire international community” [6, p.
100].

On another note, we mention the opinion
of the author A. Cauia, according to which
“belonging to the armed forces constitutes the
criteriononthebasis ofwhichthe differentiation
of participants in military operations and their
legal status can be achieved.” [ibidem]

In the given context, it is important to
reiterate that the criminal law of the Republic
of Moldova in article 141 of the Criminal
Code of the Republic of Moldova criminalizes
the activity of mercenaries - “the mercenary’s
participation in an armed conflict, in military
actions or in other violent actions aimed at
overthrowing orundermining the constitutional
order or violation of the territorial integrity of
the state” [7].

Thenotion of mercenary is defined inart.130
Criminal Code of Moldova, according to the
provisions of which by “mercenary is meant
the specially recruited person, in the country
or abroad, to fight in an armed conflict, which
takes part in the military operations in order to
obtain a personal advantage or a remuneration
promised by one party to the conflict or on its
behalf, who is neither a citizen of the party, nor
a resident on the territory controlled by a part
of conflict, is not a member of the armed forces
of a part to the conflict and was not sent by a
state, other than the party to the conflict, in
an official mission as a member of the armed
forces of the respective state.”

Paragraph (2) of art. 141CP RM qualifies
as a crime: “Employing, training, financing or
other assurance of mercenaries, as well as their
use in an armed conflict, in military actions or
in other violent actions aimed at overthrowing
or undermining the constitutional order or
violation of the territorial integrity of the
state” [7].

We mention here the opinion of scholars S.
Brinza and V. Stati, who claim that “for the
qualification of the act based on paragraph
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(1) art. 141 of the Criminal Code, it does not
matter if the participation in an armed conflict,
in military actions or in other violent actions
is or is not active. Such a circumstance can be
taken into account when individualizing the
punishment” [4].

In this context, we mention that the
mercenary activity is not only the fact of a
certain person being in the epicenter of the
armed conflict. Important for the qualification
is precisely the fact of undertaking certain
actions as a method of the objective side of
the mercenary’s activity. Otherwise, when
the deed takes the form of passive behavior,
identifying the signs of the composition of the
offense provided for in art. 141 of the Criminal
Code of the Republic of Moldova will be a
much more difficult logical-legal operation.
[12, p. 561/567].

Starting from the belief, motivated
previously, that the activity of mercenaries
is at the top of the list of serious challenges
to the security of the state, we can claim that
the research of this negative phenomenon in
order to optimize the legal framework that
criminalizes it is the order of the day. The
researches in the given field are as current
as possible, being imposed, to a large extent,
by the actual situation of the Republic of
Moldova.

AsImentioned, the mercenary phenomenon
in the Republic of Moldova recently shows a
significant growth trend.

In an interview given to the Tribuna portal,
the deputy in the Parliament of the Republic
of Moldova, Roman Botan, president of the
National Security, Defense and Public Order
Commission, mentioned that “the Republic of
Moldova continues to face risks and threats
to national security - both internal, as well
as external. These come, obviously, from the
foreign military formations stationed illegally
on the sovereign territory of the Republic
of Moldova and those of the separatist
regime from Tiraspol, from the aggressive
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anti-constitutional policy carried out by its
“leaders” [3].

Following what has been reported, we
must recognize that the security system of the
Republic of Moldova, in addition to economic,
social, political and corruption threats, is also
threatened by the mercenary phenomenon,
especially in the situation of the intensification
of the conflict in Ukraine and the pre-existence
of the separatist region on left bank of the
Dniester.

Conclusions

In conclusion, we express our conviction
that, in the National Security Strategy of
the Republic of Moldova, the component
of combating the mercenary phenomenon
should be given greater attention. In addition
to the fact that the activity of mercenaries is
criminalized in the criminal law, at the current
stage, measures to prevent and combat this
phenomenon are to be provided in the National
Security Strategy, as it is a phenomenon that
presents a real threat to national security.
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It was established that there are still families, whose climate creates premises for the formation of
criminal personality such as: conflicting families, hyper-authoritarian families and hyper-permissive
families, etc. So, the family environment can be appreciated in terms of structure, economic and social
conditions and educational deficit. The family environment can have very different legal, social, moral,
pedagogical deficiencies, related to situations such as: infidelity, abandonment, divorce, cohabitation,
death, drug addiction, sexual vices, etc., without mentioning the very absence of the family environment,
as in the case of orphaned, abandoned children in public care. Conducting this study, we notice that the
role of the family in the formation of personality is considerable. We say this because children are born in
the family, then in the same family they grow up and are educated, they acquire some habits, habits, thus
forming certain personalities. The study found that the disorganized family has a special influence on the
formation of deviant personality behavior, which is the family that loses its integrity due to the separation
of the parties due to reasons such as: dissolution of marriage by divorce, death of one parent, etc.

Keywords: family, delinquency, deviance, crime, personality.

IMPACTUL SITUATIEI CRIMINOGENE A FAMILIEI iN COMITEREA
INFRACTIUNILOR VIOLENTE S$IIN FORMAREA SCOPULUI CUPIDANT

S-a stabilit ca exista familii, climatul carora creeaza premise pentru formarea personalitatii infractionale
cum ar fi: familiile conflictuale, hiperautoritare si familiile hiperpermisive, etc. Deci, mediul familial
poate fi apreciat sub aspectul structurii, al conditiilor economico-sociale si a deficitului educativ. Mediul
familial poate prezenta carente foarte diverse de ordin juridic, social, moral, pedagogic, legate de diferite
situatii: infidelitate, pardsire, divort, concubinaj, deces, narcomanii, vicii sexuale etc., fara a mai aminti
de insasi absenta mediului familial, ca in cazul copiilor orfani, abandonati, aflati sub tutela asistentei
publice. Efectuand acest studiu, observam ca rolul familiei in formarea personalitatii este considerabil.
Aceasta o afirmam din cauza ca in familie se nasc copiii, apoi in aceaasi familie cresc si se educd, capata
careva deprinderi, obiceiuri, formdandu-se astfel anumite personalitafi. In concluzie, s-a constatat ca o
influenta deosebitd asupra formarii comportamentului deviant al personalitatii o are familia dezorganizata
- familia care i5i pierde integritatea ca urmare a separarii partilor datoritd unor motive precum: desfacerea
casatoriei prin divort, decesul unuia dintre parinti, etc.

Cuvinte-cheie: familie, delincventd, devianta, criminalitate, personalitate.
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I’IMPACT DE LA SITUATION CRIMINELLE FAMILIALE DANS LA COMMISSION DE
CRIMES VIOLENTS ET LA FORMATION DU BUT DE CUPIDON

1l a été établi qu’il existe encore des familles, dont le climat crée des prémisses a la formation de la
personnalité criminelle telles que : les familles conflictuelles, les familles hyper autoritaires et les familles
hyper permissives, etc. Ainsi, [’environnement familial peut étre apprécié en termes de structure, de
conditions économiques et sociales et de déficit éducatif. Le milieu familial peut présenter des carences
Juridiques, sociales, morales, pédagogiques tres différentes, lices a des situations telles que : infidélité,
abandon, divorce, concubinage, déces, toxicomanie, vices sexuels, etc., sans parler de | ’absence méme
du milieu familial , comme dans le cas des enfants orphelins et abandonnés pris en charge par [’Etat. En
menant cette étude, nous remarquons que le réle de la famille dans la formation de la personnalité est
considerable. Nous disons cela parce que les enfants naissent dans la famille, puis dans la méme famille
ils grandissent et sont éduqués, ils acquierent certaines habitudes, habitudes, formant ainsi certaines
personnalités. L’étude a révélé que la famille désorganisée a une influence particuliere sur la formation
d’un comportement de personnalité deviant, ¢ est-a-dire la famille qui perd son intégrité en raison de
la séparation des parties pour des raisons telles que : dissolution du mariage par divorce, décés d’un
parent, etc.

Mots-clés: famille, délinquance, déviance, crime, personnalité.

BJIUSIHUE CEMEWHOM KPI/IMI/IHA.JI"LHOI\/'I OBCTAHOBKH HA COBEPIIEHME
HACHWJIBCTBEHHBIX IPECTYILUIEHUMA U ®OPMUPOBAHUE KOPBICTHOM LIEJIN

Yemanoeneno, umo 0o cux nop cywjecmeyrom cemvil, KAUMAM KOMOPbIX cO30dem npeonoCculiKu
o popmuposanus 1U4HOCMU NpecmynHukd. TakosvimMu AGAAIOMCA: KOHQIUKMHbIE CeMbl,
2UNEPasmMopumapHsle cemblu U cuneppaspewumensusie cemvu u op. Takum obpazom, cemelinyio cpeoy
MOJCHO OYEeHUMb ¢ MOYKU 3PEHUs. CMPYKMYPbl, IKOHOMUUECKUX U COYUANbHBIX YCI08Ull U dedhuyuma
obpazosanus. Cemelinas cpeoa Modxcem UMens camvle pasHsie npasogvle, COYUATbHbIE, HPABCNBEHHbLE,
nedazoeuueckue HeOOCMAamKU, CEA3AHHbIE C MAKUMU CUMYAYUAMU, KAK HeBEPHOCTb, OCMABIEHUe, PA3600,
CONCUMENLCMBO, CMEPNb, HAPKOMAHUS, NOJI08bLE NOPOKU U M.N., He 2080Ps Yice O CAMOM OMCYMCMEUU
cemetiHoll cpedbl, KaK U 8 cyyae oCUupomesuux oemeitl, OPOULEHHBIX HA 20CYOAPCMBEHHOe NONeYeHuUe.
IIposoos Ooannoe ucciedosanue, agmopvl 3aMe4aion, Ymo poib cembi 8 OPMUPOBAHUU TUYHOCNU
cyujecmeenHa. Ymeepoicoenue 000CHOBAHO MeM, YUMo 8 Cembe POAHCOAOMCs Oemu, 3amem 8 IMOIL Hce Cembe
OHU PACMYM U 60CNUMBIBAIOMCS, NPUOOPEMAIOM KAKUe-mo Npusbluku, N08AOKU, POPMUPY mem cambim
onpeoenennvle IuYHOCMU. B pamkax ucciedoeanus ycmanosieHo, umo ocoboe euustue Ha popmuposanie
0eBUAHMHO20 N0BEOeHUs TUYHOCMU OKA3bI8AeN 0e30P2AHU08AHHAS CeMbsl, NPeOCMAasaAwas cooou
cembvlo, Ympauusaowyio YeioCmHoCms 8 C8:3U ¢ pacCmaeanuemM CMOpoH No MAakum NPUYUHAM, KAK
pacmopdicerue bpaka nymem pazeood, cMepmsb 00OHO20 U3 pooumenetl, U m.o.

Knioueswie cnosa: cemvs, npasonapyuienue, oesuayus, npecmynieHue, 1u4HOCb.

Introduction

The family, like any other social
institution, has always been characterized by
misunderstandings. This is also understandable,
because the family unites people who are
interested in communicating with each other,
on the one hand, and possessing their own
interests that cannot always coincide with the
interests of their life partner, on the other hand.
At the current stage, the social institution of the
family is suffering, it is going through a period
of transition, due to the change in the role and
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position of women in society. In the conditions
of the transition period, the inconsistency
informs us that, the misunderstanding between
the specific, historical family needs and the
possibilities of satisfying these needs in the
modern family are also present. Today, the
family does not give the population what it
expects - a good and permanent material supply;
elderly parents no longer receive attention
and warmth from children who are trained
in the field of work; children are deprived of
systematic control by their parents [8, p. 124].
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The criminogenic subsystems of criminality
are indispensably linked with the behavior
that violates the law - criminal subsystems.
Directly, this connection is made at the level
of individual behavior, in the well-known
triad form “personality - situation - crime”.

Research methods. In order to achieve
the goal and fulfill the proposed objectives,
we resorted to the method of analysis
and synthesis of information on the topic
selected from the specialized literature,
and the following methods were also used:
the historical and systematic method, the
comparative legal method. The analysis of
judicial practice is also an important source in
conducting scientific research on intentional
murder.

The scientific works of scholars from
Romania, the Russian Federation, and the
Republic of Moldova were used in the study
process. Important to the development of this
work was the normative base that includes
the national legislative acts: the Constitution
of the Republic of Moldova, the Family Code
of the Republic of Moldova.

Obtained results and discussions

Discovering the social mechanism of action
of the criminogenic family - means to locate
the nodes and characteristics of the crime of
the criminogenic family with other subsystems
of crime.

V. N. Cudreavtsev claims that the causes
of illegal individual behavior cannot explain
the causes of law violations in general, but
on the contrary “only the plurality of social
conditions of people’s life gives the possibility
to understand the life of some individuals™ [5,
p. 28]. It seems correct to attribute criminality
to those social phenomena, which are not only
related to some spheres of social life, but to all
spheres of society’s life - economic, political,
spiritual. Criminality must be researched
and viewed from the point of view of its real
connection with the macrostructure of society,
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with its main legalities of operation and
development.

Criminality has common roots with
other social phenomena, also with positive
phenomena. It is not the criminogenic factors
thatarein contradiction withthe social structure,
but its consequences, manifested through
criminal behavior. Criminology faces the
problem of determining which contradictions
of the social level are related to the violation
of criminal and legal prohibitions.

The macrostructural misunderstandings
of the family, which are related to criminal
behavior, are reduced to two groups:

a) characteristics of the family in all
historical eras of existence;

b) those which emerge from the experiences
that the family is now enduring.

The family, like any other social
institution, has always been characterized by
misunderstandings. Thisisalsounderstandable,
because the family unites people who are
interested in communicating with each other,
on the one hand, and possessing their own
interests that cannot always coincide with the
interests of their life partner, on the other hand.
Atthe current stage, the social institution of the
family is suffering, it is going through a period
of transition, due to the change in the role and
position of women in society. In the conditions
of the transition period, the inconsistency,
the misunderstanding between the specific,
historical family needs and the possibilities of
satisfying these needs in the modern family is
also apparent. Today, the family does not give
the population what it expects - a good and
permanent material supply; elderly parents
no longer receive attention and warmth from
children who are trained in the field of work;
children are deprived of systematic control by
their parents [5, p. 28].

The analysis of the crime between
different criminogenic subsystems, which
form the criminality, allows to follow the
way, which connects the uncertainties of
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the family institute with other factors of
the macrostructure, which forms the mass
criminal behavior. The material inequality of
the different contingents of the population,
which determines the formation of the goal
and the greedy interest of the least satisfied,
is reflected on the “financial policy” of the
family, orienting the family to dispossession,
the size by any means of income. Alcoholism,
like drug addiction, is also an important
factor in the process of forming a person,
predisposed to committing a crime and a
disorganized family situation.

Conflict situations, for the most part, are
determined by the subjective qualities of the
people who participate, at the same time, of
the offender and the injured party. That is why
the macrostructural familial and extrafamilial
relationships that lead to the negative formation
of the personality at the same time determine
the criminogenic situation in the family.

In criminology, socio-cultural factors have
a predominant role in the positive or negative
socialization of individuals. Numerous
theories regarding the causes and conditions
of the appearance of criminal behavior fall into
the large group of sociological theories. These
theories focus mainly on socio-cultural factors
and highlight the inconsistency between
cultural values and aspirations on the one
hand and the norms and legitimate means on
the other, hence the appearance of individuals
who try to realize their aspirations, social and
individual ideals and goals through the use of
illicit means.

From birth, the individual gets to know the
surrounding world and socio-cultural factors.
From here, the child will socialize positively
or negatively in his/her family relations, then
school, profession, etc. [5, p. 180].

In asserting the fact that biological factors
can independently generate criminal behavior,
that the predisposition to such behavior is
biologically determined and can be transmitted
through heredity, data are often given about
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the fact that among criminals there are many
people with mental disorders [5, p. 80].

Such attitudes can be noticed in people who
refuse to collaborate, they cannot be impressed
by moral discussions, arguments of this nature
having no influence on their bad habits. This is
how people who can’t stop biting their nails,
those who eat greedily, those who eat loudly,
etc. are characterized. This type of person
does not do hard work, but is characterized by
external disorder and unkempt appearance [2,
p. 47].

In the difficult criminal process of trials
and circumstances, which lead to the birth
of criminality, an important role is played by
some negative components of family relations.
Interacting with each other in a certain way,
and also with other determined criminogenic,
lead to the commission of crimes.

Knowing the mechanism of action
of criminogenic family factors gives the
opportunity to forecast, to plan, to form a
ring of the crime prevention system, which
are directed at different aspects of this sphere.
We imagine crime as a system, the structure
of which includes as sub-systems blocks of
criminogenic factors that are attributed to the
class, group or individual level, on the one
hand, and criminal behavior on the other.

Mechanism of antisocial action of criminal
factors — this is the functioning of the system
of phenomena that generates the occurrence
of criminal behavior. This mechanism arises
from the interaction of the set of factors, which
are at different levels of the structure and
also sets of the same level, rank and factors
within the set. By means of a concrete link of
the criminal mechanism, crimes occur, their
particular types, the accumulation of crimes,
and also the criminal factors themselves are
reflected [3, p. 180].

In the crime system, the subsystem of
criminogenic factors from the family sphere is
interwoven or rather framed - the criminogenic
family or family crime. The phenomenon of
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family crime includes within itself the family
causes of criminal behavior within the family.

Studying the problem of the correlation of
the biological and the social in the personality
ofthe criminal requires a multilateral approach,
with the use of achievements in the field of
philosophy, sociology, psychology, biology,
criminology and other sciences, examining the
individual not from abstract anthropological
positions, but as a product of a concrete
historical process. In this sense, people have
a social nature, and personality can only be
formed under the conditions of including the
individual in the system of social relations.
The social character of people’s vital activity
is their distinctive feature. This by no means
is ignoring biological factors, which can only
bear the character of conditions that favor
criminal behavior.

In asserting the fact that biological factors
can independently generate criminal behavior,
that the predisposition to such behavior is
biologically determined and can be transmitted
through heredity, data are often brought about
the fact that among criminals there are many
people with mental disorders [4, p. 154].

At the level of individual behavior, the
criminogenic family subsystem is presented
as a criminogenic family situation, which is
in bilateral contact with antisocial orientation
and crime.

Committing a crime in criminology 1is
accepted as a result of the interaction between
the person and the situation. This moment of
the crime is characterized by a longer period
of time, in which the person accumulates in
him/herself impulses that emanate from the
situation, judging the situation, selects the
possible variants of behavior and makes the
decision to commit the crime.

Multiple researches confirm the role
and importance of the criminogenic family
situation in committing violent crimes.

The content of the criminogenic family
situation consists in the contradictions that
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lead to the formation of family conflicts. The
situation can be viewed at three levels:

- social level - the objective conflict existing
in the sphere of family relations between
different population groups: husbands and
wives, daughters-in-law and mothers-in-law,
parents and children, etc.;

- group level - conflicts
families;

- individual level - the subjective reflection
of the conflict in the psyche of the participants
in the conflict, concentrated in emotions,
decision-making.

Following some research, we can say that
every third or fourth crime committed against
the husband can be explained by the fact that
the wife had a provocative behavior [4, p.
154].

The analysis of the criminogenic family
situation involves the determination of the
accumulation of factors that influence the
commission of the crime, their spread, the
classification of the situations: the results
of such an analysis are necessary for the
differentiated substantiation of the prevention
of conflict families.

At the current stage, we can mention the
main criminogenic factors, which are the basis
of serious crimes committed against spouses.
These are the conflicts:

- of domination;

- infidelity of spouses;

- the tendency towards liberation;

- avarice.

Of course, in real life, these factors often
appear not in isolation, but overlap each
other.

The dominance conflict. At the basis of
the conflict were mutual claims, arising in
connection with the consumption of alcohol by
the husband or wife, or both, disagreements
regarding domestic and family obligations,
arguments with the parents of the husband or
wife, disagreements regarding the education
of the children, the distribution of financial

in specific
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means, the tendency towards authority in the
family, the quarrels of one of the spouses with
the friends of the other spouse.

The use of alcohol by one of the family
members in correlation with the inability of
others to form interpersonal relationships
with this family member, as sociological
research shows, not infrequently leads to the
appearance of harshness, most often directed
against the husband. It is known that alcohol
is a catalyst that influences the commission of
violent crimes.

Many criminals interviewed mentioned that
they do not agree with how family obligations
were carried out in their families. It also
irritates the other spouse’s tendency to burden
him/her with some or other matters. The fight
for the division of debts, but most often for
the right not to execute them, in the genesis
of crimes against the spouse, takes the third
place, following the offender’s alcoholism and
the first place being self-confidence in the role
of head of the family.

Theinvestigatedintra-familydisagreements,
which lead to the commission of crimes
against one of the spouses, ultimately come
down to the tendency to dominate, to disobey
the rights acquired by the spouse and also to
the possibility of acquiring new rights towards
the spouse.

So, the dominance conflict is based on the
opposite positions of the man and the woman
regarding the most important issues within the
family, the inability to agree with the interests
of the partner, to cooperate in his/her activity
with him/her, and the reliance on other people
close to him/her.

The conflict of spouses’ infidelity, which
manifests itself by committing violent crimes
against one of the spouses, develops under
the influence of such factors as: detection
of infidelity, doubts regarding fidelity, the
presence of relationships with the husband
or wife before marriage. As an individual
factor, the “disordered” intimate life can also
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be highlighted, which in itself presents the
next step after simple impermanence, which
consists in the frequent change of partners.
A more important situation is the already
established infidelity itself, and first of all the
infidelity of the injured party. The so-called
disordered intimate life, which leads to the
aggressiveness of the husband, is present in
6.7% of all criminogenic family situations.

The conflict of the tendency towards
liberation is found in every fourth case of
violence against the husband or wife. This is
the situation, in which, after a while, one of
the spouses becomes unbearable for the other,
a fact that is related to the illness, pregnancy,
bad character of the victim, with the difference
in the psychological thinking of the parties and
also with the appearance of interest or plans to
remarry.

The conflict of cupidity is present in an
inconsiderable part of crimes between spouses.
Here we are talking about murder for the
purpose of receiving inheritance, insurance,
evading the obligation to pay alimony. Part of
the intrafamilial cupidity murders are part of
the so-called conjugal affairs.

Sometimes these kinds of crimes cross
the boundaries of family relationships, for
example the person who wants to receive
some advantages faster, resorts to the services
of a professional killer.

The family environment can be appreciated
from the aspect of structure, economic-
social conditions and educational deficit.
The family environment can present very
diverse deficiencies of a legal, social, moral,
pedagogical nature, related to situations
such as: infidelity, abandonment, divorce,
cohabitation, death, drug addicts, sexual vices,
etc., not to mention the absence of the family
environment itself, as in the case of orphaned,
abandoned children, in the care of public
assistance.

The differentiation of social classes
determines the existence of contradictory
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relations between them. In this sphere of
relations, estrangement appears mainly due
to the contradiction between the equality of
people, which is only declarative. In reality,
there is enormous inequality in the distribution
ofthesocial product. Thisinequality determines
the appearance of some forms of social
inequity, makes some social groups occupy
a disadvantageous position from a material
and social point of view, manifesting, as a
consequence, negative attitudes. Due to these
conditions, aggravated by the economic crisis
in our country, there have been opportunities
to get rich without work, generating enormous
social parasitism. Individualistic attitudes,
disdain for work, ignoring or even violating the
rights of other members of society appeared in
terms of personality structures.

The unequal destruction of knowledge,
in turn, leads to the separation of physical
work from intellectual work, making certain
social groups occupy a socially disadvantaged
situation.

Greedy crime can be characterized as a
subsystem, which is part of the “criminality”
system. The “greedy crime” subsystem
includes both the plurality of greedy crimes
and the multitude of greedy factors.

Within these factors, at the social level,
three contradictions play an important role:

- between different social groups with
different levels of material development;

-between material needs and the possibilities
related to their realization;

- between the official norms and the de facto
behavior of a part of the population.

For the formation of the cupidity goal, an
important role is played by the difference in
material development of different social strata.
Thus, the disproportions that establish personal
incomes impose moral requirements on the
members of society, especially those with a
low income, the importance of which cannot
be ignored. As long as there are people who
prosper from a material point of view, there

Ne 1, 2022

129

will appear individuals from among the others,
who will claim to equalize the situation, or at
least to get closer to the desired ideal.

The greedy orientation of criminals to a large
extent is determined by family relationships,
which activate misunderstandings between the
needs of the material state and the possibilities
of their realization and also the birth of the
desire not to be left behind by other families.

The institution of the family contains its
own determinants in the quality of which
three misunderstandings arise: between the
interests of the material order; between
material and spiritual beginnings; between the
professional and family role of the woman. In
the absence of soul understanding and also the
disturbance of stability, selfishness, ignorance
of the interests of those close to you, lack of
mutual understanding can appear. As a result
of this situation, conflicts related to wealth, in
some cases, take on a fierce character. This is
most often observed in the settlement of civil
cases related to the division of wealth between
spouses.

The absence of one of the parents reflects
negatively on the character and intensity of
family control over children’s behavior. In this
way, the absence of grandparents in the family
also influences, which is more noticeable in
families where one of the parents is missing.

For adult greedy criminals, a characteristic
violation of family relationships is that most
of them do not have families of their own. Not
infrequently, even greedy criminals consider
relationships with close relatives as a factor
that can hold them back from committing a
crime for fear of causing them to suffer.

Mutual understanding and mutual control
decrease in alcohol-consuming families, and
the members of such families, especially
minors, are prone to criminogenic-cupidity
action.

A person’s cupidity orientation is usually
formed gradually. Its appearance is largely
related to the unfavorable correlation in the
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individual consciousness of three dominant
types of behavior:

- material enrichment needs,

- the needs in spiritual enrichment,

- respect for property.

The family educational regime proved to
be the main cause of failure in the integration
process and, implicitly, the essential cause of
minors’ behavioral deviance. The researched
parents did education in an empirical way,
based on intuition and habit. The family’s
educational deficiencies are manifested by:
total lack of interest in the child’s education; the
excess of care, the indulgence of exaggerated
affection; lack of unity of opinion in the
educational measures of the family members;
the parents’ lack of moral authority due to
character deficiencies, vices, etc.; the inability
to provide the child with positive human models
through their own example of behavior; lack of
understanding and affection due to selfishness
and indifference towards the child; excessive
severity, unconscious or intentional, which
creates an anxious family climate; the use of
acts of violence as educational means.

Themostfrequentmanifestationofchildren s
maladjustment, due to the deficiencies of
the family environment, is vagrancy, 20%
of minors left their family or school before
committing crimes; among them, 18% come
from behaviorally deficient families. There are
multiple forms of family structure deficiencies.
In 20% of cases, the family had only one
parent, due to its disorganization through
divorce, 18% through abandonment and 3%
through death; in 5% of cases the family had
been reconstituted through marriage, having a
stepparent, 88% of these families had a conflict
environment.

The shock produced by the parents’
separation was the decisive moment that
marked the evolution towards behavioral
deviance. The general deterioration of living
conditions leads some people to look for
solutions to obtain compensatory income by
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which they can improve their living conditions,
using illegal means. There is a decrease in
the authority and social control function of
the family. The emergence of accentuated
permissive states towards the deviant behaviors
of minors is taking shape more and more.

Permissiveness in  association  with
indifference towards the future of one’s
own children, negatively influences their
personality, even causing them to commit
criminal acts. The precarious living conditions
of some families have contributed to the
emergence of the social phenomenon known
as “street children”, who take shelter in train
stations, bus stations, basements of buildings,
heating networks and whose source of
existence is begging, theft, etc. frequently
becoming victims of pedophiles.

The family influences the formation of
the child’s behavior primarily through the
relations between the parents. When one of the
parents is a stepparent, he/she will generate
in the child's soul a certain affective reserve
and maybe even a feeling of rejection. The
attachment to the real parent, who has left the
family (through divorce or death) creates this
affective state of rejection or indifference for
the child and leads some to acts of vagrancy.
There are situations where the family consists
of both natural parents, but the atmosphere is
negative, either because they are alcoholics
or because they are criminals themselves.
These extreme attitudes generate either an
exaggerated demand pushed to the point of
terror, or an impermissibly great indulgence,
with the child tolerating any kind of behavior.
The child terrorized by beatings will look
outside the family for a development through
aggressive behavior towards younger peers.
The one who is spoiled too much in the
family will easily become a criminal by
appropriating goods that do not belong to him/
her, knowing that his/her parents will defend
him/her. Parents will have to be concerned
with providing the child with a model of
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behavior that he/she can then imitate as an
adult citizen [4, p. 154].

According to its functionality, the family
environment can be analyzed according to
several indicators, the most important of which
are considered:

1) the interpersonal reporting model of
the parents, meaning the level of closeness and
understanding, agreement or disagreement in
relation to various issues;

2) the degree of cohesion of the family
members;

3) the way the child is perceived and
considered;

4) the set of attitudes of the members in
relation to different norms and social values;

5) the manner of manifestation of parental
authority;

6) the degree of acceptance of various
children’s behaviors;

7) the level of satisfaction felt by the
members of the family group;

8) the dynamics of the emergence of tense
and conflictual states;

9) the model of application of rewards
and sanctions;

10) the degree of openness and sincerity
shown by the members of the family group 5
[4].

The childs choice of a pro-social or pro-
delinquent behavior is influenced by the
education styles and the relationships between
the family members and the child:

1) authority-liberalism  or
permissiveness and

2) love-hostility or attachment-rejection
[6, p. 119].

coercion-

Conclusions

Therefore, it has been established that
a disorganized family produces negative
effects in the context of social relations, of the
personality of the members, and through its
appearance of “honorability” or “normality” it
often prevents the active intervention of social

Ne 1, 2022

131

protection and social control institutions.
Highlighting the negative role of these
family deficiencies on the process of human
personality development, we list the following
defense reactions:

- affective reactions: anxiety, depression,
states of excitement, obsessions, phobias,

insecurity; characterological ~ reactions:
aggressiveness, immaturity of affective
processes;

- cognitive reactions: school performance
failures;

- psychosocial reactions: conflicts with
family, community, negative identification.

Thus, we determine that a dysfunctional
family, by structure, by climate, by the
educational style, by abuses of all kinds,
generates dysfunctions at the psychological
and structuring level of the personality
starting from the period of minors, these
constituting, more or less, as premises for a
deviant or delinquent behavior of the child
and adolescent, becoming a criminal at the
age of majority. As we mentioned, children are
educated according to the family situation, that
is, they assimilate everything they see in the
family. Thus, if violence prevails in the family,
then when they become adults, they will also
apply violence to their children.

The family educational regime proved to
be the main cause of failure in the integration
process and, implicitly, the essential cause of
minors’ behavioral deviance. Parents often
educate children empirically, relying on
intuition and habit. The family’s educational
deficiencies are manifested by: the total
lack of interest in the child’s education; the
excess of care, the indulgence of exaggerated
affection; lack of unity of opinion in the
educational measures of the family members;
the parents’ lack of moral authority due to
character deficiencies, vices, etc.; inability to
provide the child with positive human models
through their own example of behavior; lack of
understanding and affection due to selfishness
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and indifference towards the child; excessive
severity, unconscious or intentional, which
creates an anxious family climate; the use of
acts of violence as educational means.

A pressing problem in the Republic of
Moldova is family violence. As a rule, few
people subjected to violence turn to law
enforcement. It is worrying that the victims
of violence are women and children. The
phenomenon of aggression knows no socio-
economic, racial, ethnic, religious or age
limits.

However, there are also situations that
demonstrate in one way or another the fact
that a two-parent family is not absolutely
necessary for the child to be happy. Children
are much happier if the two parents who have
permanent disagreements divorce. So, even if
the family is complete, but the moral climate
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in it leaves something to be desired, it cannot
constitute a good educational environment.
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The article considers some topical issues of the status and dynamics of illicit trafficking of drug
addiction and drugs, psychotropic substances among adolescents and young people. Dissertation
works dedicated to the prevention of cases were noted on criminal-legal and criminological aspects
of the fight against illicit trafficking of drug addiction, drugs, psychotropic substances, in particular,
the prevention of drug addiction among adolescents and young people, causes and conditions of drug
addiction and crimes committed on this ground among adolescents and young people, the study of the
identity of this category of persons, the prevention of involvement of adolescents in the consumption of
drugs and psychotropic substances. The current state of scientific research at the monographic level is
analyzed. A set of criminological and criminal-legal issues that are important for scientific research
and resolution has been identified and systematized in order to develop a conceptual, criminal-legal,
socio-criminological and organizational-methodological framework for the prevention of drug addiction
among adolescents and young people as well as the prevention of drug addiction and drug crimes by this
category of persons.

Keywords: drugs, psychotropic substances, drug addiction, drug business, youth, drug crimes,
prophylaxis measures.

PROBLEME ACTUALE DE PREVENIRE A TRAFICULUI ILEGAL DE SUBSTANTE
NARCOTICE SI PSIHOTROPICE PRINTRE ADOLESCENTTI SI TINERI

Prezentul articol trateaza cdteva probleme de actualitate ale prevenirii dependentei de droguri §i
ale traficului ilicit de stupefiante si substante psihotrope in randul adolescentilor si tinerilor. Acesta
este dedicat dreptului penal §i aspectelor criminologice ale luptei impotriva dependentei de droguri si
traficului ilicit de stupefiante si substante psihotrope, in special - prevenirea dependentei de droguri in
randul adolescentilor si tinerilor, caracteristicile criminologice ale infractiunilor de droguri savarsite
de acestia, studiul cauzelor si imprejurarilor care duc la aparitia dependentei de droguri in randul
adolescentilor si tinerilor si a infractiunilor comise, studiul personalitatii acestor categorii de persoane,
prevenirea implicarii adolescentilor in consumul de stupefiante si substante psihotrope. Stadiul actual
al cercetarii stiintifice, asupra problemei vizate, este analizat la nivel monografic. In vederea dezvoltirii
unor fundamente conceptuale, de drept penal, socio-criminologice, organizatorice si metodologice pentru
prevenirea dependentei de droguri in rdndul adolescentilor si tinerilor si a infractiunilor de droguri
savdrsite de aceasta categorie de persoane, au fost identificate §i sistematizate un sir de probleme de
drept penal, solutionarea carora se atestd a fi una imperativa.

Cuvinte-cheie: stupefiante, substante psihotrope, dependenta de droguri, trafic de droguri, tineret,
criminalitate, masuri de prevenire.
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PROBLEMES ACTUELS DE PREVENTION DU TRAFIC ILLEGAL DE SUBSTANCES
NARCOTIQUES ET PSYCHOTROPES CHEZ LES ADOLESCENTS ET LES JEUNES

Cet article traite de plusieurs questions d'actualité de la prévention de la toxicomanie et du trafic illicite
de stupéfiants et de substances psychotropes chez les adolescents et les jeunes. Il est consacré au droit
pénal et aux aspects criminologiques de la lutte contre la toxicomanie et le trafic illicite de Stupéfiants
et de substances psychotropes, en particulier - prévention de la toxicomanie chez les adolescents et les
Jeunes, caractéristiques criminologiques des délits liés a la drogue commis par eux, étude des causes et
des circonstances conduisant a l'émergence de la toxicomanie chez les adolescents et les jeunes et des
crimes commis, étude de la personnalité de ces catégories de personnes, Prévention de l'implication
des adolescents dans la consommation de stupéfiants et de substances psychotropes. L'état actuel
de la recherche scientifique sur le probleme concerné est analysé au niveau monographique. Afin de
développer des fondements conceptuels, juridiques pénaux, socio-criminologiques, organisationnels et
meéthodologiques pour la pré-arrivée de la toxicomanie chez les adolescents et les jeunes et des délits liés
a la drogue commis par cette catégorie de personnes, un certain nombre de probléemes de droit pénal ont
éte identifiés et systématisés, dont la solution est attestée comme impérative.

Mots-clés: stupéfiants, substances psychotropes, toxicomanie, trafic de drogue, jeunesse, criminalité,
mesures de prévention.

AKTYAJIbHBIE MPOBJEMBI IPEJOTBPAIIEHUSI HE3AKOHHOT'O OBOPOTA
HAPKOTHMUYECKHUX CPEJCTB U ICUXOTPOMHBIX BELECTB CPEJIM MNOJAPOCTKOB
U MOJIOEKH

B oannoti cmamve paccmompensl Hekomopble akmyanbHble 60nPOChl NPOPUIAKMUKU HAPKOMAHUY U
HE3AKOHHO20 060POMA HAPKOMUHECKUX CPEOCE U NCUXOMPONHBIX 8eUeCms Cpeou NOOPOCHIKO8 UMOTOOCHCU.
Ommeuenvl ouccepmayuonuvie pabomsl, NOCEAUEHHbBIE Y2ON0BHO-NPABOGHIM U KPUMUHONOSUYECKUM
acnekmam 60pboblL ¢ HAPKOMAHUEl U HE3AKOHHBIM 0OOPOMOM HAPKOMUUECKUX CPEOCTE U NCUXOMPONHBIX
eeujecme, 8 HACMHOCMU, - ONPOCAM NPOPUIAKMUKYU HAPKOMUIMA CPeOU NOOPOCMKO8 U MOLOOENHCU,
KPUMUHOLOUYECKUM OCOOCHHOCIAM COBEPULAEMBIX UMU HAPKONPECTYNIEeHUU, U3YYEHUI0 NPUYUH U
0bcmosmenbeme, nPUBOOSIYUX K HAPKOMAHUU CPeOU NOOPOCMKO8 U MOJIOOENHCU U COBEPULAEMBIX HA SMOT
nouge npecmynieHuil, U3y4eHur TUYHOCMU OAHHOU Kame2opuu niooetl, npoQuiaKmuke 8061e4eHuUs.
nOOPOCMKO8 8 nompeobneHue HapKOMU4eCcKUx cpeocmes u NCUXOMpOonHuIx eeujecms. IIpoananusupoeano
COBPEMEHHOEe COCMOAHUE HAYYHBIX UCCIe008AHUL NPoOIeMbl HA MOHOZpAuieckom yposHe. B yensax
Paspabomiu KOHYenmyauibHblx, Y20l08HO-NPABOBHIX, COYUATLHO-KPUMUHOIOSUYECKUX U OPAHUZAYUOHHO-
MEMOOUUECKUX OCHO8 NPeQYNPeNCcOeHUs. U NPODUIAKMUKU HAPKOMAHUU CPeOU NOOPOCIKOB U MOLOO0EHCU
U HAPKONPECMYNIeHUll, COBEPUIAEMBIX OAHHOU Kame2opuell uY, 8blA61eH U CUCeMAMUUPOBAH KOMIIEKC
KPUMUHOLOSUYECKUX U Y2OTI08HO-NPABOBBIX BONPOCO8, UCCIEO08AHUE U PEULeHIEe KOMOPbIX NPeOCMaBIsAemcs
HeoOX00UMbIM.

Knrouesvle cnosa: napxomuueckue cpeocmea, nCUXomponuvie 6eujecmed, HapKoOManus, HapKoousHec,
MONI00edHCH, HAPKONPECHYNHOCMb, MePbl NPODUIAKMUKU.

Introduction negatively affect the moral and moral spirit

Among the negative social and legal of society, undermine national security [1, p.

phenomena that have been rapidly spreading
since the end of the 20th century, in the
globalizing world, drug addiction and drug
trafficking should be especially noted, which
are extremely dangerous for the health of
the nation, deform public consciousness, in
recent years have become dangerous, cause
serious damage to the economies of countries,
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3-4].

It is no coincidence that in the «Concept
of the National Security of the Republic of
Azerbaijan» dated May 23, 2007, among
the threats to the national security of
the Republic of Azerbaijan, along with
attempts on the independence, sovereignty,
territorial integrity and constitutional order
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of Azerbaijan; actions directed against
the performance of state functions in the
field of ensuring the rule of law, protecting
public order and protecting human rights
and freedoms; separatism, ethnic, political
and religious extremism, regional conflicts
and transnational organized crime, including
human trafficking and drug trafficking, were
also noted.

The “State Program to Combat Illicit
Trafficking in Narcotic Drugs, Psychotropic
Substances and Their Precursors and Drug
Addiction for 2019-2024”, approved by
the Decree of the President of the Republic
of Azerbaijan dated July 22, 2019, states:
“Today, illicit drug trafficking and drug
addiction is one of the main problems that
concern the whole world. This problem is a
factor that deals a big blow to the moral and
ethical values of human society, negatively
affecting  socio-economic  development,
posing a serious threat to human life and
health, leading to an increase in crime.”

Content

Drug addiction, which is a socio-legal and
medical pathology, and the illegal circulation
ofnarcotic drugs and psychotropic substances,
which is spreading on this soil and acquiring
dangerous proportions, has become one of the
most negative factors that adversely affect the
physical and mental health of the population,
the socio-demographic situation, and the
economic situation of society. , politics, law
and order, social stability and the future of
the nation, have become one of the most
serious disasters faced by every country and
the whole world as a whole.

Narcologist  A. Kangerli notes:
“Historically, many peoples of the world
were subjected to genocide by other peoples
... Today, genocide began, directed not against
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any one nation, but against the whole of
humanity: the drug mafia, choosing teenagers
and youth as a target all over the world, turns
them into its victims and destroys them
regardless of language, religion, race, gender,
place of residence and other characteristics”
[2,p. 3]

I. V. Kobzeva notes that the fight against
drug addiction, due to its social and political
significance, has now come to the fore and,
having overcome the borders of individual
states, has become a worldwide problem [3,
p. 3].

It should be noted that special international
organizations have been created and are
working to unite efforts in the fight against
drug trafficking, and programs aimed at joint
activities of states are being adopted and
implemented. At the end of the 20th century,
the UN General Assembly declared 1991-2000
the Decade of Combating Drug Addiction and
invited each state to adopt comprehensive
national programs to combat drug addiction
and drug addiction [4, p. 3-4].

Adolescents and young people involved
in the use of narcotic drugs and psychotropic
substances lose positive socially significant
ties with society, and in many cases, as aresult
of drug addiction, they themselves commit
criminal acts related to drug trafficking and
other crimes of increased public danger [5,
p. 4].

Adolescents and young people have
overcome the barrier of fear of drugs, some
of them already perceive psychostimulants
and other drugs as an element of youth
subculture, evidence of entry into reference
groups [6, p. 3-4].

If earlier this social evil was an attribute of
only marginalized sections of the population,
today drugs, psychostimulants and their use
have even penetrated into schools. Drugs
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have become available to anyone who is
interested in them. The terrible consequences
of drug addiction and the devastating effects
of drugs on the human body are often not well
understood by teenagers and young people.
The widespread and intensive spread of drug
addiction, especially among adolescents
and young people, is largely due to these
circumstances [7, p. 3-5].

Since the end of the 20th and beginning of
the 21st centuries, there has been an increase
in the use of more dangerous psychoactive
substances by adolescents. This, in turn,
leads to a higher level of physical and mental
dependence of minors on narcotic drugs and
psychotropic substances, tendencies to a
constant increase in the dose of consumption
and, ultimately, to their rapid social and
psychophysiological degradation [8, p. 5-7].
As E. G. Gasanov rightly notes, “unlike
alcohol, a person who has experienced
temporary relief and improvement in well-
being when taking drugs has an acute need
for repeated drug use. Then there is a habit
of taking drugs and a desire to take them in
large doses or try drugs with a stronger effect.
Gradually, a person finds himself in a state
of drug addiction, suffers from the disease of
drug addiction, and, as a rule, degrades as a
person” [9, p. 10].

The social danger of drug addiction also
lies in the fact that people who use drugs for
non-medical purposes inevitably become drug
addicts, weak-willed and irresponsible people
who, being under the influence of drugs or
in a state of drug syndrome, can commit a
variety of crimes. The need to take drugs,
high prices for illegally distributed drugs and
lack of funds to purchase them will provoke
many drug addicts to commit crimes against
property [4, p. 4-5]. Drug addicts who do not
have any source of income to overcome the
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withdrawal syndrome commit mercenary and
mercenary-violent crimes - theft, robbery,
robbery, etc. And this is no coincidence. So,
according to 2019 data, the retail price of 1
kg of opium on the black market was 10-15
thousand dollars, heroin - 40-50 thousand
dollars, marijuana - 8-12 thousand dollars,
hashish - 6-8 thousand US dollars. Thus,
we can say that there is a close relationship
between drug addiction and crime.

Drugs and psychostimulants have become
widespread means for turning the younger
generation into immoral and weak-willed
people, destroying their future [3, p. 3-4].
The undermining of the foundations of the
family, the weakening of family ties, the
irresponsibility and  socio-psychological
incompetence of parents, their immoral
lifestyle, the growth of domestic violence, etc.,
affect the still weak psyche of adolescents, in
some cases leading to their drug addiction
[10, p. five; 16, p. 3].

Practicalmeasurestoimprovetheadolescent
environment are often fragmented, covering
only some aspects of the socialization of the
younger generation, and the implementation
of these measures is very difficult due to the
unresolved other problems [12, p. four].

In the last decade, the fight against the
growing drug addiction of the population has
become especially relevant, since ensuring
the health of the nation is one of the most
important tasks of the state, and the future of
each state and society depends on the solution
of this task. Accordingly, the negative
social and legal changes taking place in
society pose the task of developing new and
improving traditional forms and methods for
the prevention of negative social deviations,
primarily drug addiction, before the social
and human sciences, including criminology
[13, p. 3-4].
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At present, when new, more dangerous
forms and types of drug addiction among
adolescents and young people are increasingly
appearing, it seems impossible to strengthen
the fight against drug crime and increase the
effectiveness of preventive activities in this
direction without the use of criminological
knowledge and conducting criminological
research.

As you know, the main task of criminology
as a science is to develop methods and
means of preventing crime in general and its
individual, especially dangerous types based
on the study of the state and dynamics of
crime, its structural elements, specific trends
and patterns characteristic of this negative
socio-legal phenomenon. in a certain section
of time and space, the causes and conditions
of crime and crimes, the identity of the
offender.

E. O. Alaukhanov specifically emphasizes
that in the modern era of globalization
and regionalization, the solution of urgent
problemsofcombatingcrimeseemsimpossible
without taking into account the results of
criminological research and analysis, a deep
and comprehensive study of existing trends
and patterns in a real criminological situation
[14, p. 4.-5].

All this testifies to the exceptional
importance of the development and
implementation of a complex of criminal-
criminological, organizational and
methodological measures aimed at preventing
illicit trafficking in narcotic drugs and
psychotropic substances among adolescents
and young people.

It should be noted that, given the
exceptional relevance of the fight against
drug addiction, this problem has always
been given great attention by legal scholars,
numerous scientific articles, monographs
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have appeared, dissertations devoted to the
study of various aspects of the problem have
been written and defended.

General  theoretical, as well as
criminological and criminal law problems of
illicit drug trafficking, the essence and content
of the concept of «narcotismy, legal aspects
of the fight against drug crime, the identity of
drug users and their typology, issues related
to the latency of drug addiction, general
social and special criminological aspects and
organizational foundations for the prevention
of illicit trafficking in narcotic drugs and
psychotropic substances were studied by such
authors as V. M. Aliev, A. A. Gabiani, A. N.
Anisimov, K. E. Igoshev, S. E. Vitsin, V. N.
Burlakova , T. A. Bogolyubova, 1. I. Karpets,
V. N. Kudryavtsev, N. F. Kuznetsova, B. S.
Zaidov, E. G. Gasanov, F. M. Dzhavadov, I. M.
Ragimov, Sh Samedova, G. M. Minkovsky, V.
I. Omigov, L. I. Romanova, Kh. J. Alekberov,
N. T. Aliev, S. V. Borodin, Yu. I. Gilinsky,
E. G. Gasanov , K. K. Goryainova, A. A.
Muzyka, A. V. Naumov, E. F. Pobegailo, L. I.
Romanova, M. L. Prokhorova, V.1. Luneev, D.
A. Shestakov, V D. Malkov, V. S. Ovchinsky ,
Yu. V. Golik, A. I. Dolgova, M. P. Kleymenov,
etc. Issues of differentiation of criminal
liability for crimes committed by adolescents
and youth, problems of lawmaking and
improvementof current legislation in this area,
criminological aspects, features of prevention
and prevention criminal acts committed by
this category of persons are considered in
special monographic studies, including at the
level of doctoral dissertations, carried out by
such authors as V. A. Pleshakov (1998), A. L.
Osintsev (2000), N. G. Andryukhin (2002), P.
S. Myasnikov (2002), N. A. Selezneva (2004),
D. B. Dryzhenko (2004), V. V. Sharapova
(2004), G. M. Pogorelova (2004), E V.
Kosheleva (2005), Yu. A. Melnikov (2007),
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N. A. Telesheva-Kuritskaya (2007), V. V.
Popandopulo (2007), V. N. Tkachev (2007),
K. A. Dolgopolov (2008), I. V. Chernenko
(2008), V. M. Voloshin (2008), A. S. Laushkin
(2008), R. A. Kolonichenkov (2009), N. Yu.

Komlev (2009), R. V. Novikov (2010), A.
V. Davidenko (2013), N. Yu. Skripchenko
(2013), etc.

Among the dissertations devoted directly
to the prevention of drug addiction and drug
addiction among adolescents and youth,
criminal law and criminological aspects of
the fight against illicit trafficking in narcotic
drugs and psychotropic substances, the
criminological features of such crimes, the
study of the causes and conditions leading to
drug addiction among adolescents and youth
and the crimes committed on this basis, the
study of the personality of this category of
offenders, the prevention of cases involving
adolescents in the consumption of narcotic
drugs and psychotropic substances, it should
be noted the monographic studies conducted
by such authors as S. L. Panov (1998), V. A.
Zhabsky (1999), A. E. Metsaeva (1999), B. P.
Prudnikov (1999), O. P. Rybalkina (2001), V.
N. Drannikov (2001), T. M. Sudakova (2002),
I V. Kobzeva (2003), T. G. Gazizova (2003),
A. P. Alekseeva (2004), A. A. Kornilov
(2004), E. A. Moskina (2006), E. P. Novikova
( 2006), N. Yu. Zhilina (2009), I. Yu. Samo
Khvalov (2009), L. V. Gotchina (2011), R.
T. Ismailov (2013), L. S. Kuzina (2020) and
others.

It should be noted that the problems
of combating drug addiction and drug
trafficking in general, and, in particular,
the illegal circulation of narcotic drugs and
psychotropic substances among adolescents,
have been studied in Azerbaijan at the level
of dissertations. Thus, the criminological and
criminal procedural aspects of this problem
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have become the subject of scientific research
by such authors as Sh. A. Babaev (Features of
the methodology for investigating drug crimes
committed by minors, 2010), S. Yu. narcotic
drugs and psychotropic substances, 2001), S.
S. Mamedov (Manifestations of drug crime in
society and the problems of combating them
by means of criminal procedure legislation,
2006), and dissertations of such authors are
devoted to criminal law and criminological
aspects of the problem, as G. G. Aslanov
(Criminal-legal and criminological struggle
against the cultivation of plants with narcotic
properties, 2008), G. G. Aliyev (Social-
legal and criminological problems of drug
addiction, 2005), A. G. Gasanov (Criminal
- legal and criminological problems of
combating the smuggling of narcotic drugs
and psychotropic substances, 2007), E. G.
Gasanov (Criminal legal and criminological
problems of combating drug crimes: anti-
drugs, doctoral dissertation, 2000), B. S.
Zaidov (Actual problems of combating drug
addiction and drug trafficking in Azerbaijan,
doctoral dissertation, 2005).

At the same time, it should be noted that
a comprehensive and systemic, scientifically-
theoretically and methodologically verified
and perfect concept and strategy for the
prevention of illicit trafficking in narcotic
drugs and psychotropic substances among
adolescents and youth, criminal law,
criminological and organizational and
methodological foundations for the fight
against drug addiction and drug addiction
among adolescents and young people is not
yet developed to a level adequate to modern
threats and challenges [11, p. 7-8].

According to Doctor of Law B. S. Zaidov,
“Despite the study of various aspects and
manifestations of drug-criminal acts in the
science of criminal law and criminology
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of the independent Azerbaijan Republic,
comprehensive criminal law and forensic
studies on international, regional and national
aspects have notyetbeen carried out. problems
of drug addiction and drug trafficking in the
long, medium and short term, as well as
on topical issues of effective combat and
prevention of such forms of universal and
global criminal manifestations” [15, p. 5].

Against the background of an increase
in the level of the spread of drug addiction
among adolescents and young people, there
is an insufficient level of development of
preventive measures and mechanisms for
their implementation. The characteristic
criminological,  socio-demographic  and
psychological features of this category of
persons have not been fully studied, their
typology has not been carried out. The
complex of factors that determine drug
addiction in adolescents and young people,
the totality of the causes and conditions that
cause it, have not been sufficiently studied at
the monographic level. The combination of
all these facts necessitates the development
of a scientific concept for preventing the
spread of drug addiction among adolescents
and young people and a new set of preventive
measures, optimal and effective mechanisms
for their implementation, which should be
reflected in this concept and strategies and
action plans based on it [11, p. 4-6].

We believe that in order to develop
a conceptual, criminal law, socio-
criminological, organizational and
methodological basis for the prevention
and prevention of drug addiction among
adolescents and young people and drug crimes
committed by this category of persons, it is
necessary to provide a scientific solution to
the following set of tasks:

- comparative analysis of the state and
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dynamics of'illicit trafficking in narcotic drugs
and psychotropic substances among minors
and youth in the Republic of Azerbaijan and
abroad;

- identifying the main trends and patterns
that determine the modern criminological
characteristics of crimes related to drug
trafficking and psychotropic substances
committed by adolescents and youth, based
on a study of the state, structure, dynamics
and level of this type of crime at the national
and regional levels;

- study of the main stages of the formation
and development of the criminal legislation
of Azerbaijan and foreign countries, which
determines the responsibility for involving
adolescents in criminal activities, including
illicit trafficking in narcotic drugs and
psychotropic substances;

- comparative legal analysis of modern
legislation that defines responsibility for
crimes committed by minors in Azerbaijan
and abroad, including for illegal trafficking in
narcotic drugs and psychotropic substances;

- analysis of objective and subjective
elements of crimes related to the involvement
of adolescents in the consumption of narcotic
drugs and psychotropic substances;

- definition of objective and subjective
elements of crimes, enshrined in Articles 234-
239 of the Criminal Code of the Republic of
Azerbaijan, providing for criminal liability
for minors;

- development of proposals for improving
the provisions of the criminal legislation
providing for liability for crimes in the
field of illicit trafficking in narcotic drugs
and psychotropic substances committed by
adolescents and youth;

- creation of criminological and socio-
psychological  «portraits»  of  juvenile
delinquents involved in drug trafficking, and
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adolescents with drug addiction, based on the
study of their socio-demographic and moral
and psychological characteristics;

- statistical and criminological analysis
of drug crime among adolescents and young
people and its structural elements, taking into
account latency and geographical factors;

- study of'a complex of factors contributing
to the spread of drug addiction among
adolescents and young people, the main
causes and conditions of illicit trafficking in
narcotic drugs and psychotropic substances
in educational institutions;

- determination of the characteristics of
crimes committed by adolescents on the basis
of drug addiction, as well as victimological
characteristics of adolescent and young drug
addicts, the causes and conditions for their
crimes;

- study of the causes and conditions that
determinethe criminal behaviorofadolescents
who use drugs, determining the place of drug
addiction and drug intoxication in the system
of criminogenic factors;

- analysis of the dynamics of the
regional distribution of narcotic drugs
and psychotropic substances (marijuana,
hashish, opium, heroin, amphetamine,
methamphetamine, etc.) among adolescents
and young people, distribution of narcotic
drugs and psychotropic substances by their
types, increase or decrease in different
seasons, generalization of results analysis,
identification of existing trends, conducting
criminological and analytical studies aimed
at determining a set of circumstances and
factors that contribute to the commission
of drug crimes by adolescents and young
people, and on this basis, the development
of preventive scientific and theoretical
provisions and practical recommendations
aimed at improving the effectiveness of
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measures to combat drug addiction among
adolescents and youth;

- carrying out work on the collection,
statistical, criminological and analytical
research of information about persons
and criminal structures involved in drug
trafficking, the most common methods of
illegal production and packaging of narcotic
drugs and psychotropic substances, places
of their illegal production (manufacturing),
types of newly emerging psychoactive
substances etc.;

- development of criminological maps of
regions where drug addiction among teenagers
and young people is most often registered,
and drug crimes committed by them,;

- study of the scientific, theoretical and
methodological foundations for the creation
of criminal law, criminological, socio-
psychological, organizational, technical and
information support for the fight against drug
addiction and drug addiction;

- identification of prerequisites that
actualize the renewal and improvement of the
system for the prevention of drug addiction
and drug crime among adolescents and young
people in the modern period;

- analysis of the practice of preventing drug
addiction and drug crime among adolescents
and youth in foreign countries, studying the
effectiveness of this practice, studying the
possibility of applying the most effective set
of measures in Azerbaijan;

- analysis of the current state of the
formation of a system of legal support for
the prevention of drug addiction among
adolescents and youth at the international
and national levels, development of sound
proposals for identifying existing problems
in this area, improving the existing system
of organizational and legal support for the
prevention of these problems;
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- development of a set of socio-
psychological, organizational and legal
proposals and recommendations aimed at
improving the activities for the prevention
of drug addiction among adolescents at the
republican and regional levels;

- studying the state, structure and dynamics
of crimes related to drug addiction and illicit
trafficking in narcotic drugs and psychotropic
substances among adolescents and youth in
Azerbaijan, making short-term and medium-
term forecasts based on identifying existing
trends and patterns;

- development of strategies and tactics
to combat drug crime among adolescents
and young people, special action plans that
combine a set of urgent legal, organizational,
technical, scientific and
methodological measures for the short and
medium term.

socio-economic,

Findings

The possibilities of conceptualizing the
drug prevention system among adolescents
and youth should also be explored. In our
opinion, it is necessary to develop and
implement the «Concept of Comprehensive
Prevention of Drug Abuse among Adolescents
and Youthy, a strategy based on this concept
for the prevention of drug trafficking among
adolescents and youth, as well as appropriate
action plans [13, p. four; 11, p.7-10].

Thus, it should be noted that the
measures taken so far to prevent and
eliminate the dangerous socio-economic,
psychological, criminological, = medical
and other consequences of drug addiction
among adolescents and young people in
Azerbaijan have not yet yielded the expected
results. Consequently, activities in this area
should be reorganized more thoroughly and
comprehensively, systematically. A resolute
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and uncompromising fight against drug
trafficking among adolescents and young
people, especially drug addiction, should
be a priority, and a set of organized and
urgent measures should be developed and
implemented in this area.

In the implementation of this set of
measures, not only public control, health and
education bodies, but also non-governmental
organizations, in a word, all structures of
society, should take an active part, scientific
foundations, methodology and mechanisms
for systemic and comprehensive joint efforts
should be developed.
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The implications that alcoholism has for modern human culture are quite concerning. Nothing
spreads faster than the vice of alcohol. On the one hand, alcoholics, drug addicts are always ready
to commit antisocial acts, alcohol consumption and drugs being one of the major causes of crime,
and on the other hand they produce degeneration, children of alcoholics and drug addicts very often
also become criminals or physically and intellectually degenerate. consumption, drug addiction and
substance abuse. It is a social problem for modern society. This sinister and misguided understanding
of alcohol consumption, which has caused regrettable criminal acts and great harm to the individual,
gives up nothing in favor of understanding what alcohol actually represents. The consequences of
drunkenness (usually due to the consumption of alcohol in large quantities) and unrestrained habits
are also detrimental to the general well-being of society as they are fatal to the happiness of the
individual.

Keywords: alcoholism, severe alcoholism, drug addiction, substance abuse, mental disorder.

ELEMENTE DE DREPT COMPARAT PRIVIND RASPUNDEREA PENALA PENTRU
FAPTELE SAVARSITE IN STARE DE EBRIETATE

Dimensiunile pe care le ridica alcoolismul in societatea contemporand sunt de-a dreptul alarmante.
Nimic nu se raspdndeste mai iute ca viciul consumului de alcool, narcomania si toxicomania. Ea
reprezintd o problemad sociala pentru societatea modernd. Pe de o parte, alcoolicii, narcomanii sunt
gata oricand sa comita fapte antisociale, consumul de alcool si substantele drogante fiind una din
cauzele majore ale criminalitatii, iar pe de altd parte ele produc degenerescenta, copii alcoolicilor si a
narcomanilor foarte frecvent devin §i ei infractori sau degenerati din punct de vedere fizic si itelectual.
Aceasta sinistra si eronata intelegere a consumului de alcool, care a provocat regretabile acte criminale
si deosebite daune pentru individ, nu cedeaza nimic in favoarea intelegerii a ceea ce reprezintd alcoolul
in fapt. Consecintele starii de ebrietate (datorata de obicei consumului de alcool in cantitati mari) si
obiceiurile netemperate sunt, de asemenea, prejudiciabile bunastarii generale a societdtii aga cum sunt
fatale si pentru fericirea individului.

Cuvinte-cheie: alcoolism, etilism, narcomanie, toxicomanie, tulburare mentala.
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ELEMENTS DE DROIT COMPARE SUR LA RESPONSABILITE PENALE POUR LES
ACTES COMMIS EN ETAT D'EBRIETE

Les dimensions que l'alcoolisme souléve dans la société humaine contemporaine sont carrément
alarmantes. Rien ne se propage plus vite que le vice de la consommation d'alcool, de la toxicomanie et de
la toxicomanie. 1l représente un probleme social pour la société moderne. D'une part, les alcooliques et les
toxicomanes sont toujours préts a commettre des actes antisociaux, la consommation d'alcool et de drogues
étant l'une des principales causes de criminalité, et d'autre part ils produisent une dégenérescence, les
enfants d'alcooliques et de toxicomanes deviennent trés souvent des criminels ou dégénérent physiquement
et intellectuellement. Cette compréhension sinistre et erronée de la consommation d'alcool, qui a causé
des actes criminels regrettables et des dommages particuliers a l'individu, ne donne rien en faveur de la
compréhension de ce que représente réellement 'alcool. Les conséquences de l'ivresse (généralement due a
la consommation d'alcool en grande quantité) et des habitudes non tempérées sont également préjudiciables
au bien-étre général de la société car elles sont fatales au bonheur de l'individu.

Mots-clés: alcoolisme, éthylisme, toxicomanie, trouble mental.

3JIEMEHTBI CPABHUTEJIBHOT'O ITPABA OTHOCHUTEJBHO YTOJIOBHOM
OTBETCTBEHHOCTMU 3A JESAHUS, COBEPILIEHHBIE B COCTOSIHUMN
AJIKOI'OJIBHOI'O OIIbSIHEHU S

Macwmabwl, Komopbvle anKo20nU3M NPUBHOCUM 8 COBPEMEHHOE 00WeCme0, BbI3bIBAION CEPbE3HYI0
mpesozy. Huumo ne pacnpocmpansiemcsi Goicmpee, 4em nopox aiko2onu3md, HapKOMAHUU U MOKY CUKOMAHUU.
Omo coyuanvras npobrema cospemennozo obwecmsa. C 0OHOU CMOPOHbI, AIKO2OTUKU U HAPKOMAHbL
6ce20a 20mosbl K AHMUOOWECMBEHHbIM OCUCMBUAM, NOMPEONieHUe AIKO20s U HAPKOMUKOS SGISACM Sl
OOHOIUL U3 OCHOBHBIX NPUYUH NPECHIYNHOCMU, d C OPY2Oll CHOPOHbI, OHU 8bI3bIBAIOM 0e2eHepayur, 0emu
ANIKO2OUKOB U HAPKOMAHOS OUEHb YACITO CHIAHOBSMCS NPECTYNHUKAMU WU (DUZUHECKU U UHMELLEKMYATIbHO
8bIPOJICOAOMCA. Dmo 3106ewee U OWUDOUHOe NOHUMAHUE NOMPedIeHUs. AIKO20s, KOMopoe Npuseio
K NPUCKOPOHBIM NPECMYNHbIM OesHUAM U 0cobomy yuwiepOy O JUYHOCMU, HUYe20 He Odem 6 NOib3y
NOHUMAHUS 020, YMO HA camom Oelle npedcmasisem coboll ankozons. Ilociedcmeus nvsanemea (00b14HO
u3-3a ynompeonerust aako2ons 8 OONbULUX KOTUYECMBAxX) U HeyMePEeHHbIX NPUBLIYEK MAaKdice nacyoHvl 0is
00we2o brnazononyuus 00uiecmed, NOCKOAbKY OHU 2yOUMenbHbl /s CUACTbsL TUYHOCTIU.

Kniwouesvie cnosa: ankoconuzm, Hapromawus, nompebdieHue, 310ynompeobnenue,
ncuxuyeckKoe paccmpoucmeso.

namaoiiocu,

Introduction

The analysis of the phenomenon of
drunkenness or the state of intoxication
along the evolution of historical periods and
respectively of the evolution of the regulations
related to it, an example of those at the
national level from the first written Romanian
regulations of Vasile Lupu, Matei Basarab,
later the Caragea Code and Callimachus; of
modern regulations such as the Romanian
Penal Code of Alexandru Ioan Cuza from
1865, as well as that of Carol II from 1937,
respectively of the contemporary ones from
1969, correspondingly, the new Penal Code
of Romania from June 28, 2004.), systematic
(analysis of the aspects of the institution of
drunkenness or the state of intoxication of
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the crime in relation to other institutions of
criminal law in the system of the branch of
criminal law, such as those of the phases or
stages of the crime, the unity and plurality of
the crime and criminals, the individualization
of the criminal punishment, as well as in
relation to a series of crimes from the special
part of the Criminal Code), comparative
(appreciation of the concepts related to the
institution of drunkenness or the state of
intoxication of the offender in relation to
other criminal legislations of other countries,
respectively, of their doctrines and judicial
practice in the field; also as a method of
comparison the presentation or analysis of the
old criminal legislation in relation to the new
or current criminal regulations was used.

Ne 1, 2022



Alexandru MARIT, Constantin BUIOR

ELEMENTS OF COMPARATIVE LAW ON CRIMINAL LIABILITY FOR ACTS COMMITTED WHILE INTOXICATED

Researching the correlation between
drunkenness, alcoholism and crime, legal
scholars, unfortunately, often do not make
a demarcation between such notions as
“intoxicated state”, “drunkenness” and
“alcoholism”. And a confusion of these notions
complicates finding out their essence and that
connection with crime, which we can trace
when we delve deeper into the consequences
of alcohol abuse [5, p. 6.].

During the process of biological and
social maturation, the individual forms his/
her own personality by gradually learning
and assimilating the prevailing socio-cultural
model, which favors antisocial personality
orientation [7, p. 52.].

The family is the first way of socialization
of the individual. The family is the one that
offers the most suitable framework for the
transmission of behavioral models, norms and
values. The first steps of the transformation
of the biological being into the human being
take place within the family. The first life
experiences, the first social contact, the first
notions regarding duty, responsibility, the first
rules of behavior, the person learns them in the
family [8].

Drunkenness and alcoholism lead to the
destruction of the personality, degradation,
loss of social qualities and particularities, the
formation of a solid antisocial orientation,
which is expressed in the neglect of family
interests, in aggressive actions and in
committing crimes against those who try
to opposes drunkenness. Drunkenness has
always brought serious moral, physical and
material damage to the personality, as a result,
people lose everything, sometimes fortunes.
But its influence during the economic crisis
is particularly harmful, when many families
live in miserable conditions, without receiving
their salaries month after month, without other
sources of livelihood, they beg.

In such situations, the father or mother, who
drinks, presents a tragedy, an impasse for the
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family. Under the influence of drunkenness,
the person becomes malicious, vindictive,
jealous, aggressive, ready to commit the most
serious crimes [6, p. 29].

In families where the parents lead a parasitic
way of life, do not work, systematically and
abusively consume alcoholic beverages, where
greed, selfishness, cupidity prevail, or have
criminal antecedents, the risk of antisocial
manifestations in children is greatly increased
[7.p. 52].

Used materials and applied methods. In
the preparation of this work, the juridical-
normative normative-historical, regional and
national legal framework that ensures the legal
protection of people with alcoholic deviance,
drug addiction in terms of the history of
criminal law, aspects of comparative criminal
law, and criminology were studied and used.
The following methods were used: historical,
comparative, logical, analysis and synthesis,
systemic.

Obtained results and discussions

The French criminal law used, until the new
Criminal Code, an identical expression both for
the justifying facts (art. 327-328) and for those
that exclude imputability (art. 64), namely, i/
n’y a crime, ni delict, similar situation, in a
way, to the Romanian criminal law. However,
doctrine and jurisprudence have translated
the above expression differently (in contrast
to Romanian doctrine and jurisprudence),
as it refers to justifying facts (and which
produce effects in rem), or it refers to causes
of imputability (and which produces effects in
personam).

Thus, most authors group the causes of non-
responsibility into objective causes of non-
responsibility (justifying facts) and subjective
causes of non-responsibility (causes of non-
responsibility). Keeping the same grouping,
other authors call the causes of imputability as
causes of innocence [1]. Such differentiation
was also made in the Romanian criminal
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doctrine elaborated on the basis of the Penal
Code from 1936, in the sense that the existence
of explicit causes of non-imputability (causes
of innocence) and implicit causes of non-
imputability (justifying facts; self-defense,
state of necessity, the order of the law, etc.).

Italian criminal legislation adopts a
position close to the French one. The legislator
uses the same non e punibile (non-punishable
formula), both in the case of objective causes
of non-punishability (legitimate defense, state
of necessity and others), as well as in the case
of subjective causes (error of fact, fortuitous
case, physical coercion, etc.).

Although under an identical regulation,
the doctrine distinguishes the two categories
in relation to their specific effects; thus, the
objective causes (justifying causes) exclude the
criminal offense, the act being committed under
the conditions of the law and in fulfillment of a
right or obligations imposed by the law; while
subjective causes are circumstances that affect
guilt (colpevolezza). Other authors divide
the causes of non-punishability into causes
of exclusion or modification of imputability
(accidental case, error, age, mental alienation,
drunkenness) and causes that exclude criminal
responsibility (order of the law, self-defense,
state of necessity); there are also authors
who believe that there are causes likely to
exclude imputability (age, mental alienation,
drunkenness, deaf-mutism); causes that
exclude the normality of the volitional act
(physical coercion, fortuitous case, error, etc.),
and justification causes or objective causes,
which exclude the crime (legitimate defense,
state of necessity, order of the law); the act
committed in these circumstances is not illegal,
but in accordance with the law.

Unlike the French and Italian legislation,
the German one uses its own terminology for
each of the causes of exclusion of responsibility
that we have referred to. Thus, § 32, referring
to self-defense, the state of necessity, etc.,
uses the expression “does not act unlawfully”
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(handelt nicht rechts-widrig), and in the case
of circumstances that exclude guilt, §35 uses
the expression “acts without guilt” (handelt
ohne Schuld); as a result, in the doctrine a clear
distinction is made between the causes that
remove the illegality of the act and the causes
that remove the guilt. In German doctrine, the
notion of imputability is used with a different
meaning than in the works of French and
Italian authors; it refers to the legal situation
in which a person is found who has been
attributed the commission of a criminal act.
These latter causes could intervene only after
the illegal nature of the act has been established
(so the assessment of guilt is a later stage and
only concerns the acts that did not previously
benefit from a cause that removes their illegal
nature).

A similar regulation is contained in the
American model Penal Code which provides,
in separate chapters, the causes of justification
(for example, the state of necessity, self-
defense); causes that exclude culpability (for
example, ignorance, coercion, etc.) and causes
that exclude responsibility (for example,
mental alienation).

In foreign legislation, there are other causes
that remove the existence of the illegal act or
guilt, in addition to those that would coincide
with the regulations of the Romanian criminal
law. Thus, the Italian criminal law considers
justified the deed of the one who harms or
endangers a social value with the consent of
the one who can legally dispose of it (art. 50
of the Italian Penal Code); likewise (art. 51!
Criminal Code), if the person who commits an
act, apparently illegal, was in the exercise of
a right (for example, the person who benefits
from an easement to pass through another
person’s garden cannot be considered to have
committed an act of domestic violence); also,
if the agent acted in fulfillment of an obligation
imposed by law or by an order of the legitimate
authority (art. 51' Penal Code); likewise,
according to art. 53 of the Penal Code, it is
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justified for the civil servant to use weapons in
the specific situations provided by the law (for
example, to respond to violence or to defeat
active resistance).

Italian doctrine discusses the existence
of tacit justifying facts such as medical-
surgical activity, violent sports activity and the
provision of commercial information.

In German law, the act committed with
the approval of the authority (for example,
gambling) is considered justified; likewise, if
the apparently illegal act was committed with
the victim’s consent, or if the subject used state
coercion as a result of the law’s order (service
order, military order), or as a result of a limited
right to correction; also, if the citizen acted
“pro magistru” replacing the state authority
(for example, any citizen can detain the one
who is suspected of committing a crime,
even if doing so would cause him/her bodily
harm), still thus, it can be legally opposed to a
person’s attempts to remove the constitutional-
democratic order (for example, it is justified to
oppose by any means the establishment of a
military dictatorship).

It does not constitute a guilty action,
according to German legislation, that
committed by the agent by exceeding the
limits of legitimate defense due to disturbance,
fear or fright (§33, German Penal Code); or if
the subject fulfilled a non-mandatory service
provision, believing it to be mandatory; or if
the agent acted in error regarding the illegal
nature of the deed (§ 17).

In the German doctrine, it 1is also
discussed whether the permitted risk could
be considered an autonomous justifying
cause; in one view, only the legislator can
create justifying causes; outside the law, no
other justifying causes can be conceived; as a
result, the permitted risk could be a structural
principle common to several justifying causes
and not an autonomous justifying cause. So,
for example, in the case of necessity, the
agent is allowed to act, even if saving the
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values protected by law is uncertain and his/
her action is risky, provided that he/she has
proceeded to the scrupulous verification of
the conditions in which he/she acts and the
chances of success of salvation. With these
duties, the one who acts risky, without the
existence of the premises of a justifying
cause, can benefit from such a privilege (state
of necessity, consent of the victim), even if,
until the end, his/her action did not succeed
because the premises of success, scrupulously
evaluated by agent, have not been confirmed.
Thus, the pilot who tries to save a group
of people isolated and threatened by the
flood, using an old plane, given to reform,
therefore an inadequate means for achieving
the proposed goal, will not be responsible
if in the end the action fails and the plane is
destroyed, in the extent to which an objective
evaluation would have shown that there were
chances of success and the attempt was worth
making. Likewise, the doctor who attempts a
risky operation, without the patient’s consent
(not being able to obtain it), being convinced
that there are chances of saving him/her [1,
p. 211]. In such situations, the agent acts
with eventual intention regarding the illicit
result, but the existence of some possibilities,
thoroughly verified, of success and the state
of emergency that required a quick decision
justifies the rescue attempt even in these
conditions.

In the French criminal doctrine, the order of
the law (command of the legitimate authority)
is admitted as an explicit, general character
justifying fact, in addition to the legitimate
defense. They also have the character of
justifying facts, the state of necessity and the
consent of the victim. In addition to these, there
are also particular justifications for certain
crimes (truth proof, therapeutic abortion).

In the Romanian Penal Code of 1936, the
execution of the order of the law or the order of
the authority were provided as justifying acts,
in addition to some implicit justifying causes
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(the authorization and consent of the victim,
the exercise of a profession, arts, crafts; the
performance of the ritual of recognized cults,
sports and sports competitions).

In the Romanian criminal doctrine, it was
widely discussed whether the acts committed
in a state of voluntary drunkenness could
be attributed to the agent as having been
committed only with intention or if he/she
could be held responsible for fault, since he/
she, at the time of committing the act, did not
have the full capacity to understand and act
and, as such, could not predict the outcome.

In the American doctrine, it is emphasized
that the courts tend to interpret the notion of
voluntary drunkenness very broadly; if such a
state was notreached through coercion or fraud,
the agent is liable for all crimes committed
while intoxicated, even if the drunkenness
was particularly profound, completely altering
the subject’s ability to understand and will,
the subject reaching a state similar to mental
alienation. In the doctrine, this tendency is
combated by proposing that the state of mental
alienation caused by drunkenness (for example,
delirium tremens) excludes the liability of
the agent; also, voluntary drunkenness is a
mitigating circumstance in the case of an
inexperienced person.

According to some authors and part of
the jurisprudence, the person in a state of
voluntary drunkenness is to answer, just
like the person who would not have been
in such a state, according to whether he/she
committed the act with intention or through
fault: thus, the drunk who kills his/her rival
will commit intentional homicide, and a
drunk driver who causes a traffic accident by
driving at excessive speed will be responsible
for manslaughter. In reality, the drunk person
is not in normal mental conditions, because
his/her perceptions and reactions are strongly
influenced by the consumption of alcoholic
beverages; in this case, the assimilation of
the drunk person with a normal person who

148

could commit an act intentionally and out of
fault leads to a fiction of mental capacity, to
an occult form of objective responsibility.

To overcome this impasse, part of the
doctrine resorted to the actio libera in causa
hypothesis, arguing that there was the mental
capacity of the subject at the time when he/
she consumed the alcoholic beverages,
becoming irresponsible. As a result, the agent
could be liable for an illegal act committed
while intoxicated; he/she will be liable for
an intentional act (willful intent) if he/she
had the idea that in the state he/she is in he/
she could cause an illegal result and accepted
this eventuality, or he/she will be liable for a
negligent act, if he/she should and could have
provided that in a state of intoxication it could
cause an illicit result.

Such a solution would, however, leave
unpunished the acts committed by fault when
the law only provides for the possibility of them
being committed with intent (for example,
theft, outrage, disturbance of public peace,
etc.), i.e., precisely the acts that drunk persons
commit frequently. But the solution appears
debatable in the case of complete voluntary
drunkenness and because the agent’s ability to
understand you is seriously altered, as a result
of the distortion of mental processes caused
by voluntary drunkenness, it is impossible to
hold the subject’s intention or culpa. One is
the agent’s intention or culpability to become
intoxicated and another is his/her intention
or culpability in relation to the illegal acts
committed while intoxicated. The solution
proposed by other authors seems closer to the
truth, namely, to avoid a principled solution
and to solve this issue, case by case, in
relation to the concrete situation; there could
be circumstances when the agent, in a state of
voluntary drunkenness, would have committed
the deed provided for by the criminal law with
intent (direct or indirect) or through fault, as
there could be situations when the agent’s
state of irresponsibility appears obvious and
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when any criminal liability to be excluded [1,
p. 243].

In the French doctrine, Merle and Vitu
argue that they would take another point
of view, namely, that the person in a state
of complete voluntary drunkenness must
always answer for a crime committed with
possible intent; however, the French Court
of Cassation admitted that, being a matter of
fact, the decision must be taken on a case-by-
case basis; Garraud is of the opinion that in
the above situation there would be liability for
fault if the crime committed is sanctioned due
to fault; in the opposite case, only the crime of
drunkenness will be punished. Pannain shows
that the Italian doctrine and jurisprudence
considers that it is not possible to decide, in
principle, whether the crime committed while
drunk should be considered as having been
committed with intent or by mistake, but only
in relation to the concrete data. Padovani
proposes a reconsideration of the whole matter
regarding the state of drunkenness. According
to his opinion, the agent who put him/herself
in a state of incapacity should be liable for an
intentional act if he/she had the representation
of the illegal consequences and accepted the
risk of their production. If he/she acted out of
fault, he/she should be punished with a lesser
punishment than for the intentional act (to
avoid the solution of not being punished if
the said act is not criminalized and when it is
committed out of fault).

The experience of German legislation
is interesting. The German Penal Code
criminalized, in paragraph 323 a, the intentional
or negligent provoking of drunkenness
by the perpetrator him/herself (voluntary
drunkenness), as an autonomous crime, if
the agent in this state committed an illegal
act that cannot be punished because of due to
drunkenness the agent became irresponsible.
According to some authors, the agent could be
sanctioned by applying §323 a, even if he/she
did not foresee the possibility of committing
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an illegal act in this state. In jurisprudence, it
was argued, on the contrary, that the possibility
of committing an illegal act must have been
foreseeable by the agent. Finally, other authors
consider that the provisions of §323a would
constitute an autonomous crime, a reality in
itself, independent of the act committed while
drunk, the only condition being that there
was such an illegal act and that it could not
be punished; this condition has an objective
character, not being necessary to exist in
the representation of the agent. In this way,
complete voluntary drunkenness can no longer
lead to the removal of the crime (when the fact
committed in this state would emanate from
an irresponsible person) but is incriminated by
itself.

This conception of voluntary drunkenness,
criminalized as an autonomous fact, was
criticized in its turn, the most important
objection being that in this way, a way of life
is criminalized and not a determined fact that
affects social values protected by the criminal
law. To support the incrimination, the theory
of exceeded risk was invoked; voluntary
drunkenness can be criminalized because it
creates an inadmissible risk, that of committing
a crime while drunk. In this vision, the risk
would be a third fundamental form of guilt that
would be between dishonesty and fault, which
would contravene the traditional conception
according to which beyond dishonesty and
fault tertium non datur.

The number of interpretations due to
drunkenness in public places is among the
indicators of socially disruptive behavior
often present in statistical analyses. To be
useful, international comparisons between
these indices must be based on a definition of
“intoxication in public places” and the police
must conduct uniform action based on this
definition. This says that the social, ethnic
and economic situation determines the risk
of drunkenness in public places as well as the
amount of alcohol absorbed. Subjects from
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the lower social class often tend to behave,
under the influence of alcohol, in a noisy
manner. On the other hand, as they generally
consume alcohol in public places and then
have to return home, their exuberant behavior
has many chances to attract the attention of the
police. The same thing happens in the case of
immigrants who not only suffer from the same
inconveniences, but in addition often present
difficulties related to housing, difficulties that
lead to an increase in the appetite for scandal
and fighting in the unwelcoming barracks
where they live.

In addition, some social groups - immigrants
and some young people - present their own
way of general behavior, which can influence
both their particular behavior and the amount
of alcohol they consume. Also, “drunken
behavior” depends not only on alcohol
consumption, but also on the position and
social context of each individual.

Disregarding the differences in behavior
when consuming the same amount of alcohol,
international comparisons between the
number of arrests for drunkenness can distort
the reality due to the variety (differences) of
the regulations applied by the police, which
can be explained by the lack of police force or
the need to concentrate attention also on more
serious cases of delinquency.

In England and Wales, the absolute number
of drunken offenses found increased from
47,717 in 1950 to 108,871 in 1974 and their
number per 10,000 inhabitants aged min. 15
years went from 14 in 1950 to 21.2 in 1968;
per 10,000 inhabitants aged 14 or over, this
number, which was 27.9 in 1970, fell to 26.9
in 1974.

In Finland, arrests for drunkenness varied
from 146,998 in 1950 to 276,206 in 1976,
respectively from 5,210 to 7,485 per 100,000
inhabitantsagedatleast 15 years. Itisinteresting
to note that the ratio of the number of arrests
for drunkenness to the total amount of alcohol
consumed in Finland has also decreased over
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the same period. Since the attitude of the police
towards alcohol consumers has not changed
during this period, this proves that either
Finns behave much better in society under
the influence of alcohol, or that they consume
more at home, where drunken states are lesser
visible. It is also possible that the volume of
alcohol consumed in Finland on each occasion
is reduced and instead the number of occasions
to drink is increased, although the surveys
carried out in this country do not confirm this
last hypothesis.

In Sweden, the number of people imprisoned
for drinking increased from 103,041 in 1971
to 110,187 in 1976, respectively from 16.2 to
16.9 per 1,000 inhabitants aged 15 and over.
The number of convictions for such offenses
increased from 67,996 to 75,531 in 1975.

In Poland, the number of prosecutions for
drunken offenses per 100,000 inhabitants over
the age of 15 fell from 1,239 in 1953 to 717 in
1975. The number of people detained in rehab
centers per 100,000 inhabitants was 1,295 in
1959and 1,252 1n 1975. The number of drunken
prosecutions and rehabs per 100,000 liters of
alcohol consumed was considerably lower in
1975 than in 1955, thinking, as in the case
of Finland, if the police followed a constant
policy during this period, the behaviors under
the influence of alcohol improved.

The diversity of societies’ attitudes and
reactions to abnormal behavior clearly shows
that it depends on the level (%) of blood alcohol
tolerated by drivers in Europe, which varies
from 0 in some Eastern European countries to
mc/100 ml of blood in Ireland. This big gap
between opinions and between practices in
the matter of alcoholism at the wheel shows
not only the diversity of attitudes in Europe,
but also the impossibility of international
comparison of statistics related to the state
of intoxication at the wheel [9, page 15]. An
international organization, for example WHO,
on its own or with the road safety organizations,
should perhaps deal with the normalization of
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the maximum levels of blood alcohol tolerated
in Europe.

Statistics with prosecutions for offenses
related to driving under the influence of
alcohol are greatly influenced by the way the
police enforce the regulation, in addition to
the number of cars and km. routes can change
the spectacular part in limited periods. The
number of crimes related to driving under
the influence of alcohol depends not only on
mileage, but also on the number of drivers or
cars on the street.

We must take into account, equally, the
improvement of road networks (high-ways)
and the construction of automobiles. It is also
true that, from an epidemiological point of
view, alcohol plays a substantial role in the
number of traffic accidents and has an important
contribution to fatal traffic accidents. In reality,
even if up to 50% of drivers killed on the road
have blood alcohol levels above the legal
limit, fatal accidents occur equally in Muslim
countries where no alcohol is consumed at all
[2].

Some personality characteristics, such as
aggressiveness or impetuosity, also contribute
to accidents. Their combination with excess
alcohol, which is often found in young people,
can be disastrous. This is why several groups
are particularly exposed to road accidents,
even if alcohol consumption is relatively low;
even if it is not possible to reveal the general
trend of European countries, accidents made
under the influence of alcohol represent an
important proportion of the total number of
road accidents. In some countries, random
blood alcohol tests have been banned; when the
law was changed to allow these police checks
of drivers, the result was that the number of
crimes decreased. Such surprise controls,
carried out in several states of the United
States of America, carried out on the basis of
the law, produced the same effects [3].

It was not possible to obtain long-term
statistics related to the consequences of driving
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undertheinfluence ofalcohol, onrepresentative
groups of people from European countries. On
the contrary, according to information from
several countries, the situation has deteriorated
over time. In Norway, for example, there were,
in 1950, 710 convictions for such crimes; in
1976 their number reached 7,156. In Sweden
the number of drunk driving convictions
increased from 7,052 in 1971 to 8,482 in 1975;
the number of convictions for driving under
the influence of alcohol increased from 7,722
in 1971 to 8,755 in 1976. The total number
of these 2 types of crimes, which are distinct
from each other, therefore went from 14,774
to 17,237 and the number of convictions from
13,497 to 15,382. In France, the number of
drunk driving license suspensions increased
from 2,429 in 1954 to0 9,683 in 1977.

Also, in countries where statistics exist,
the total number of consequences due to
drunkenness has increased. However, it is not
known exactly whether the ratio of convictions
between drivers and kilometers traveled has
also increased. In the case of Finland, it has
been calculated that if the absolute number
of drunk driving cases “known to the police”
increased considerably between 1950 and
1975, the number of cases of drunk driving
in relation to the number of automobiles,
multiplied by the consumption of alcoholic
beverages experienced a vertical and observed
decrease during the 1950s to 1960s, then
remained constant during the 1970s.

All countries publish the number of victims
in traffic accidents, some of them even the
names of the injured, but most of them do not
indicate the number of deaths attributed to
alcohol. In fact, according to a recent analysis,
only 8 countries publish this data. Switzerland,
which is one of them, had 111 deaths in traffic
accidents due to alcohol consumption in
1954, reaching 270 in 1977. The number of
fatal accidents due to alcohol expressed as a
% of the total number of fatal road accidents
increased in Poland from 32.2% in 1950 to
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30% in 1975. In Finland, the number of deaths
in road accidents known to the police and due
to alcohol reached 83 in 1950 and 194 in 1975,
respectively 22.7% and 23% of the total fatal
traffic accidents [9, page 18].

In countries (the majority) which do
not distinguish alcohol-related fatal traffic
accidents from all accidents, traffic fatality
per 100,000 inhabitants generally increased
from 1950 to 1975. It can be believed that
in most of these countries the proportion of
alcohol-related accidents reached at least if
not exceeded 25%. It can be concluded that
the mortality in traffic accidents involving
alcohol has increased a lot and that it is high in
most European countries. Romania reports the
figure of 10.8% as representing road accidents
due to alcohol, France registering 30% [4].

Conclusions

In conclusion, it should be mentioned that
drunkenness and alcoholism bring serious
moral, physical and material damage to
the personality. Consequently, people lose
everything.

So, people who abuse alcoholic beverages or
illicitly consume drugs and other psychotropic
substances, including people suffering from
chronic alcoholism, drug addiction and
substance dependence can benefit from
treatment in outpatient or inpatient narcological
institutions, as well as short-term treatment in
curative and preventive territorial institutions.

Combating crimes committed while
intoxicated would be reduced if the state
prohibited the sale of alcoholic beverages to
minors, the sale in unauthorized places, by
creating correctional institutions and reducing
the number of alcoholics, raising the general
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level of training, technical-professional
training and creating vacancies for work.

It is understandable that situations in which
individualsconsumealcoholorothersubstances
in order to give themselves courage in order
to commit the crime without which, being
aware of their conscience, they might not have
committed it, would be well appreciated in the
sense of aggravating the punishment. But when
the crime was committed while intoxicated
by a minor at the urging of adults, or when
the effect of these substances was not known
to them from the start, due to circumstances
beyond their control, these situations could be
appreciated as mitigating or at least, not to be
taken into consideration when determining the
punishment.
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Central public administration is a component of a state's global public administration system, both
as an activity and as a system. Being in close relationship with society and the state, the dynamism of
political, social, economic and cultural processes imposes on central public administration the need to
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subordinated to the Government in carrying out the state policy consists largely in the activity of these
public administration authorities that have attributions in a single branch or in a concrete field of activity
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AUTORITATEA PUBLICA DE SPECIALITATE — MIJLOC DE REALIZARE A DREPTULUI
LA ASIGURAREA SOCIALA A CETATENILOR

Administratia publica centrald, atdt ca activitate cdt si ca sistem, reprezintd o parte a sistemului global
al administratiei publice a unui stat. Fiind intr-o relatie strdnsa cu societatea si statul, dinamismului
proceselor politice, sociale, economice si culturale impune administratiei publice centrale necesitatea
adaptarii la noile realitati pentru a ramane functionald. Rolul autoritatilor publice centrale de
specialitate din subordinea Guvernului in realizarea politicii de stat constd in mare masurd in activitatea
acestor autoritati ale administratiei publice care au atributii intr-o singurd ramurd sau intr-un domeniu
concret de activitate si sunt create pentru a exercita doar o latura de specialitate a administratiei
publice, activeaza in domenii, ramuri de activitate concrete. Pentru asigurarea transparentei si eficientei
decizionale, autoritdtile administratiei publice centrale de specialitate sunt supuse evidentei de stat,
conform unui regulament, aprobat de Guvern.

Cuvinte-cheie: protectie sociald, asigurari sociale, asistenta sociald, finantare, Casa Nationala de
Asigurari Sociale.

AUTORITE PUBLIQUE SPECIALISEE - MOYENS DE REALISER LE DROIT A
L'ASSURANCE SOCIALE DES CITOYENS

L'Administration publique centrale, a la fois en tant qu'activité et en tant que systéme, fait partie
du systéme global d'administration publique d'un Etat. En relation étroite avec la société et I'Etat,
le dynamisme des processus politiques, sociaux, économiques et culturels impose a l'Administration
publique centrale la nécessité de s'adapter aux nouvelles réalités pour rester fonctionnelle. Le role des
autorités publiques centrales spécialisées subordonnées au gouvernement dans la mise en ceuvre de la
politique de I'Etat consiste en grande partie dans l'activité de ces autorités de l'administration publique
qui ont des attributions dans une seule branche ou dans un domaine d'activité concret et sont créées pour
exercer uniquement un coté spécialisé de l'administration publique, elles travaillent dans des domaines
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concrets, des branches d'activité. Afin d'assurer la transparence et l'efficacité de la prise de décision, les
autorités spécialisées de I'Administration publique centrale sont soumises aux registres de I'Etat, selon
un document approuvé par le gouvernement.

Mots-clés: protection sociale, assurance sociale, aide sociale, financement, Maison Nationale de
l'assurance sociale.

MPO®UIBLHAS BETBb TOCYIAPCTBEHHOM BJACTH — CPEJCTBO PEAJIM3AIIAA
ITPABA HA COIIMAJIBHOE CTPAXOBAHUME I'PA’KJIAH

Llenmpanvroe nyonuunoe ynpaeienue (U KaK O0essmervbHOCMb, U KAK CUCMeMa) npedcmasisiem
coboU uacmo 2100aNbHOU cucmemsbl YAPAGLeHUs. 20Cy0apcmeom. Haxooscy 6 mecHou 63aumocesisu ¢
00Wecmeom u 20Cy0apcmeom, OUHAMUIM NOTUMUYECKUX, COYUATLHBIX, IKOHOMUUECKUX U KYVIbMYPHBIX
npoyeccog Halazaem HA YEHmpanvbHoe nyOnuuHoe YHpasieHue HeoOXoOuMOoCmy adanmayuu K
HOBLLM peanusim, umoovl OCMmA8amvCst QYHKYUOHATbHLIM. Ponb cneyuanuzuposanivix yeHmpaibHbix
0p2ano8 20CyOapCmeeHHoU eiacmu, noodunennvix Ipasumenvcmsy, 6 peanuzayuu 20cy0apCmeeHHoll
NOIUMUKU 3aKTIOUACTNCS 8 OCHOBHOM 8 OEsEeNbHOCTIU IMUX OP2AHO8 20CYOaPCMBEEHH020 YNPAGTIeHUs,
001a0aIOWUMIU NOTHOMOYUSMU 8 OOHOL OMPACTU UL 8 KOHKPEMHOU chepe desimenbHOCmU U CO30AHHbIX
071 OCYWecmaenus MoIbKO 0OHOU CMOPOHbL CHeYUATUSUPOBAHHBIX 8 20CYOAPCMEEHHOM YNPAGIEHUU,
Oeticmeys 6 KOHKPemHuIX oonacmsax, ompacisx. /s obecneuenus npo3pasHocmu u d@ghexmuernocmu
NPUHATUSL PEeULeHUL OP2atbl YEHMPATbHO20 NPOPUILHOLO 20CYOAPCEEHHO20 YAPAGIEHUSL NOOIeHCaAm
20CY0apCmeeHHoMy yuemy 6 COOMEEmCmeuU ¢ NON0ICeHUeM, YmeepicoeHtvim IIpagumenscmeom.

Knwouesvie cnosa: coyuarvnas 3awuma, COYUAIbHOE CMPAX08AHUe, COYUANbHASL HOMOWb,
Gunancuposanue, Hayuonaivnas kacca coyuanbioeo cmpaxo8amusl.

Introduction as the activity through which the aims and
objectives of the government are achieved.
We notice that the author makes a delimitation
between the Government and the central
public administration. We find the same idea
in Dwight Waldo who revealed that “the
process of public administration consists in the
actions to achieve the government’s intention
or desire. John Pfiffner and Robert Presthus
reveal that public administration, as a field of
activity, is mainly concerned with the means for
implementing political values, and we observe
a clear involvement of the government in the
central public administration. We find the same
idea in James W. Davis who states that public
administration can be best identified with the

The central public administration, both as
an activity and as a system, represents a part of
the global system of public administration of a
state. Being in a close relationship with society
and the state, the dynamism of political, social,
economic and cultural processes imposes on
the central public administration the need to
adapt to the new realities in order to remain
functional. The central public administration is
carried out by the authorities of the executive
power with general powers, primarily by
the Government and the Head of State, to
the extent that they exercise administrative
functions, along with the specialized central

public administration bodies [1, p. 177].
Exposure of basic content

From a wide variety of definitions, we
mention a few, presented by loan Alexandru
in the Tratat de administratie publica
(Treatise on public administration), definitions
formulated by different American authors,
such as: John J. Corson and J.P. Harris, who
concisely define central public administration
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executive branch of government. Nicholas
Henry formulates a complex definition of public
administration, which differs from political
trends, both by emphasizing bureaucratic
behavior and, above all, by the system of its
own structures and methodologies applied to
achieve government goals [2, p. 66].

From all of this, we conclude that the
presented definitions are helpful, because
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public administration involves activity, is
tangential to politics, tends to be concentrated
in the executive branch of government, differs
from private administration and is concerned
with law enforcement.

The national authors defined the central
public administration as an autonomous power
of the state, consisting of a set of authorities
and public bodies, vested by law with a certain
competence for the purpose of administering the
public domain of the state, implementing for this
purpose the legislative-normative framework
which regulates important relations related to
the realization of the administrative function
of the state. Both in terms of organizational
structure and in material-functional terms, the
public administration has dug a new philosophy,
acquiring a unique configuration in the global
system of administration. Being designed to
satisfy the general interest expressed by the law,
the public administration constitutes the activity
by practicing the law, being very closely related
to the executive power [3, p. 221].

So, the central public administration consists
of the specialized central public administration
authorities and the autonomous administrative
authorities. The specialized central public
administration includes all the administrative
authorities, established to satisfy, under the
leadership of the Government, the general
interests of society at the level of the entire
country. The authorities of the specialized
central public administration translate into life,
based on the law, the Government’s policy,
ensure the execution of its ordinances, decisions
and provisions, manage the areas entrusted to
them and are responsible for their activity.

The structure of the specialized central
bodiesofthepublicadministrationisconstituted
by: the ministerial administration (ministries)
and the extra-ministerial administration (other
central administrative authorities subordinate
to the Government).

Ministries and other central authorities of
the public administration constitute a distinct

Ne 1, 2022

155

category of bodies within the system of public
administration authorities, having the role of
organizing the execution and concrete execution
of the laws, being, thus, specialized, relevant
bodies. We also specify the fact that they carry
out this activity throughout the country, being
central authorities of the public administration.

The determining role in the activity of the
specialized central authorities is constituted
by two elements: material competence and
territorial competence. These elements mainly
define the place of these bodies in the system
of public administration authorities as an
important link, subordinate to the Government,
as the central authority with general material
competence, which coordinates and controls
the entire activity of the ministries and other
specialized central bodies of the public
administration.

According to the Supreme Law, ministries
are specialized public administration bodies
that implement the Government’s policy and
exercise, in accordance with the law, public
administration in the fields of activity for
which they are responsible [4].

The fields of activity and the structure of the
specialized central bodies are not established
by constitutional norms, the initiative for
this purpose belongs to the Parliament, being
carried out by organic laws. In all the states of
the European Union, the minister is responsible
for the organization and internal management
of his/her ministerial department, subject to
the application of the general regulations in
the field of public office and public accounting.
The minister combines the political function
with the administrative one [5, p. 98].

Thus, the specialized central public
administration authorities are legal entities
under public law, they have a treasury account,
public patrimony under administration and
a seal with the image of the State Coat of
Arms and their name in the state language.
The specialized central public administration
authorities are financed from the state budget.
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To ensure transparency and decision-making
efficiency, the authorities of the central
specialty public administration are subject
to state records, according to a regulation
approved by the Government.

If we were to consult the legislation in
force on the set topic, we would find that
the specialized central public administration
carries out its activity respecting the following
organizational principles: a) institutional
hierarchy; b) delimitation of the functions
of developing and promoting policies from
the functions of their implementation; c)
clear assignment of responsibilities and
competences, avoiding their ambiguity,
duplication and overlap; d) deconcentration of
public services; e) simplicity and clarity of the
institutional structure [6, art.4].

The national specialists in the administrative
sphere in the specialized works establish the
attributions of the specialized central public
administration in terms of organization that it
indisputably represents - from a quantitative
and qualitative point of view - one of the
most important aspects through which the
administration carries out its functions
within the social system. Knowing the fact
that the limits and content of administrative
activity derive from the attributions of public
authorities established by the Constitution
and other normative acts and observing their
nature, we will be able to state that, within the
public administration, the activities related to
the organizational side have a greater weight
in relation to with the other sides or attributes
of the management process.

The command attribute can be found in
the activity of the specialized central public
administration in two ways. On the one hand,
the public administration collaborates in the
adoptionofpoliticaldecisionsbypreparingthem,
and on the other hand, it adopts administrative
decisions aimed at creating the organizational
framework and concrete conditions for the
implementation of political decisions. Control
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is also an important moment of administrative
activity; it is intended to measure the results
of the administrative action in the application
of political decisions and to reschedule the
activities, making the necessary corrections.
The control must determine an intensification
of the implementation of administrative
actions to ensure the performance of public
administration functions [7, p. 22-23].

Art.107 of the Constitution of the Republic
of Moldova establishes more precisely the
fact that the central specialized bodies of the
state are the ministries. They translate into
life, under the law, the Government’s policy,
its decisions and dispositions, manage the
areas entrusted to them and are responsible
for their activity. In order to lead, coordinate
and exercise control in the field of economic
organization and in other fields that do not
directly fall under the attributions of the
ministries, other administrative authorities are
established, under the law. [4, art. 107].

In our view, the currently functioning
ministerial network corresponds, in principle,
to the needs required by the competences
related to the activity of the specialized central
public administration. For comparison, we
will mention that in such countries as Austria,
Hungary, Spain, Ireland, Norway, Switzerland
there are 10 to 12 ministries, 16 ministries
each in Albania, Denmark, Lithuania, Poland
and Romania [9, p. 85].

If we are to examine the manner of
constitution of the specialized central bodies,
we can refer to art. 10 of Law no. 98 of May 4,
2012 regarding the specialized central public
administration where it is mentioned that the
Ministries are established, reorganized and
dissolvedbytheParliamentunderthe conditions
of Law no. 98 of May 4, 2012 regarding the
specialized central public administration and
in accordance with Law no. 64-XII of May
31, 1990 regarding the Government. The
proposals regarding the establishment of the
ministries must contain arguments regarding
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the legal basis for their establishment, the
mission, the basic functions, the limited staff
and the structure of the ministries, as well as
regarding the budgetary allocations necessary
to ensure their activity. The creation of
ministries is carried out in accordance with
the priority directions and primary tasks of
the Government’s activity, established in its
activity program [6, art.10].

In addition to the ministries, other central
administrative authorities are part ofthe structure
of the specialized central public administration,
namely: the National Bureau of Statistics; the
Agency of Land Relations and Cadastre; Office
of Interethnic Relations; Moldsilva Agency;
Material Reserves Agency; Tourism Agency.
The central administrative authorities under the
Government are constituted by the Parliament,
at the proposal of the Prime Minister, for the
purpose of management, coordination of the
activity and exercise of control in the field
of organization of the economy, as well as in
other fields, which do not directly fall under the
attributions of the ministries. They are led by
general directors or executives, appointed or
released from office by the Government. State
inspectorates are formed by the Government, in
order to exercise control over the execution of
the laws of the republic.

So, what concerns the organization of the
central specialized bodies, they fall under the
Law on the Government and their constitution.
Administrative authorities such as: the National
Bank, the Court of Accounts, the Information
and Security Service, the Central Electoral
Commission, the National Commission of the
Financial Market have central competence
and ensure administration through specialized
central bodies and do not fall under the
jurisdiction of the Government [9, p 68].

Asaresultoftheidentificationofthespecialized
APC (Central Public Administration), we can
mention that the general characteristic of the
Central Public Administration subordinated to
the Government in the functional framework,

Ne 1, 2022

157

consists in the fact that each specialty central
authority exercises the functions underlying
the administration in the respective field. The
administrative capacity for use and exercise
is a subject of administration and, obviously,
a subject of administrative law, each of these
authorities obtains it from the moment it
becomes a legal person. The tasks, functions
and powers of each central branch authority
are determined by the Internal Regulation of
each authority, approved by the Government
Decision.

At the same time, according to the doctrine,
all central specialized authorities, regardless of
the branch (sphere) they administer, exercise
a series of identical functions, which can be
grouped into:

— strategy functions, which ensure the
establishment of sectoral objectives for the
implementation of the Government Program;

— regulatory functions, with the aim
of developing and submitting for approval
the normative and institutional framework
necessary to achieve the strategic objectives
in the respective field,

— functions of representation, internally
and externally, of the state of the Republic
of Moldova and of the Government in the
relevant field;

—  state authority functions that ensure the
follow-up of the application of the regulations
in the field;

— administrative  functions of  his
patrimony and public property in the respective
field;

— functions of synthesis, as well as
guidance, support and control. The functions
of each specialized central body as a subject
of public administration, in part, are fixed in
the internal regulation of organization and
operation [10, p. 157].

Carrying out the state policy, the specialized
central public authorities, subordinated to the
Government, carry out their activity respecting
the following principles:
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1) organizational: a) institutional
hierarchy; b) delimitation of the functions
of developing and promoting policies from
the functions of their implementation; c)
clear assignment of responsibilities and
competences, avoiding their ambiguity,
duplication and overlap; d) deconcentration of
public services; e) simplicity and clarity of the
institutional structure;

2) functioning:a)legality;b)effectiveness
in achieving objectives and accomplishing
set tasks; c) economic management of
public property and efficient use of allocated
public funds; d) strategic planning; e) inter-
institutional collaboration; f) ensuring internal
public financial control; g) responsibility for
the activity; h) rationalization and promptness
of procedures and administrative activities; 1)
efficient service to citizens; j) ensuring access
to information, the publication of public
government data and transparency in the
decision-making process [0, art.4].

The principles of the central specialty
public administration are applied:

a) to the Government’s exercise of
control over the legality and appropriateness
of the activities of ministries, other central
administrative authorities and organizational
structures within their sphere of competence;

b) to the verification and assessment by
the Government of the health of the public
interest services provided by the ministries,
other central administrative authorities and the
organizational structures within their sphere of
competence;

c) to the exercise by the ministries and
other central administrative authorities of
the hierarchical control over the legality
and appropriateness of the activity of the
organizational structures within their sphere of
competence, as well as to the verification and
evaluation of the quality of the public interest
services they provide;

d) to the performance by the competent
administrative court, in accordance with the
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legislation in force, of the judicial control of
the legality of the administrative acts issued
by the ministries, other central administrative
authorities and the organizational structures
within their sphere of competence.

Conclusions

Thus, we can conclude that the place and
role of the specialized central public authorities
subordinated to the Government in the
implementation of state policy largely consist
of the activity of these public administration
authorities that have powers in a single branch
or in a concrete field of public administration
activity and are created to exercise only a
specialized side of public administration, they
operate in fields, concrete branches of activity
[11,p. 18].
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The right to work is one of the fundamental human rights stated in both local and international
acts. It is usually realized on the basis of an individual employment contract, resulting in the formation
of a legal relationship between the employer and the employee. The relevance of mandatory social
insurance and mandatory health insurance organizations cannot be overstated. Obligatory insurance
in work relationships strives to give socio-economic assurances to employees who are legally required
to be insured by both the public social security system and the compulsory health insurance system. The
monthly payment of the social insurance contribution by the employer and the health insurance premium
by the employee generates the right to multiple benefits and services established by law.

Keywords: employee, employer, insured social risk, social security contribution, premium and social
security benefit.

ASIGURARI OBLIGATORII iN CADRUL RAPORTURILOR DE MUNCA

Unul din drepturile fundamentale ale omului, proclamat atat in actele interne cdt si in cele
internationale este dreptul la munca. Realizarea acestuia are loc, de cele mai multe ori, in baza
contractului individual de munca, generdnd aparitia raportului juridic intre angajator si salariat. O
importanta deosebita o au institutiile asigurarilor sociale obligatorii si a asigurarilor obligatorii de
asistenta medicald. Asigurarile obligatorii in cadrul raporturilor de munca au drept scop oferirea
garantiilor socio-economice salariatilor care, in virtutea legii, sunt asigurati obligatoriu atat in sistemul
public de asigurari sociale cat si in sistemul asigurarilor obligatorii de asistenta medicala. Achitarea
lunara a contributiei de asigurari sociale de catre angajator si a primei de asigurare medicala de catre
salariat genereaza dreptul la multiple prestatii si servicii stabilite de lege.

Cuvintele-cheie: salariat, angajator, risc social asigurat, contributie de asigurari sociale, prima si
prestatie de asigurare sociala.

ASSURANCES OBLIGATOIRE DANS LES RELATIONS DE TRAVAIL

L'un des droits fondamentaux de la personne proclamés dans les lois nationales et internationales est
le droit au travail. Sa réalisation a lieu, la plupart du temps, sur la base du contrat de travail individuel,
générant l'apparition de la relation juridique entre l'employeur et l'employé. Les institutions d'assurance
sociale obligatoire et d'assurance maladie obligatoire revétent une importance particuliere. L'assurance
obligatoire dans les relations de travail vise a fournir des garanties socio-économiques aux salariés
qui, en vertu de la loi, sont obligatoirement assurés a la fois dans le systeme public d'assurance sociale
et dans le systeme d'assurance maladie obligatoire. Le paiement mensuel de la cotisation d'assurance
sociale par l'employeur et de la prime d'assurance maladie par le salarié donne droit a de multiples
prestations et services établis par la loi.

Mots-clés: employé, employeur, risque social assuré, cotisation d'assurance sociale, prime et
prestation d'assurance sociale.

Y This article was developed within the Project "Consolidated protection of the patient's rights in the mandatory medical
assistance insurance system" (Protectia consolidatd a drepturilor pacientului in sistemul asigurarilor obligatorii de asistenta
medicala) with code 20.80009.0807.30, State Program (2020-2023), carried out within the Interuniversity Center of Medical
Law of the Research Institute and Innovation, Moldova State University.
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OBA3ATEJBHOE CTPAXOBAHHUE B PAMKAX TPYJIOBBIX OTHOIIEHUM

OO0HUM U3 OCHOBHBIX NPAG UEL0BEKA, NPOBO3LTAUEHHBIX KAK 60 BHYMPEHHUX, MAK U 8 MENCOYHAPOOHBIX
akmax, Aengemcsa npaeo Ha mpyo. Eeo peanusayus uawe 6ceco npoucxooum HA OCHOBAHUU
UHOUBUOYATBHO2O MPYO0BO2O 002080pd, NOPOACOAIOWE20 BUOUMOCHIL NPABOOMHOULEHUS MENCOY
pabomooamenem u pabomuuxom. Ocoboe 3uaueHue umMerom UHCMumymsl 00513ameabHO20 COYUATLHO2O
Ccmpaxoeanus u 0053amMenbHO20 MeOUYUnCcKo2o cmpaxosanus. ObsazamenvHoe cmpaxo8anue 8 pamKax
Mpyo0o8bIX OMHOWEHUL HANPABLEHO HA NPedoCmasieHue COYUANIbHO-IKOHOMUYECKUX 2apaHmull
pabomuuxam, KOmopvle 6 CUIy 3aKOHA 3ACmpaxosanvl @ 0053amenbHOM NopsdKe KAK 8 cucmeme
20CY0apCmeeHH020 COYUATbHO2O CMPAXO8AHUS, MAK U 8 cucmeme 0083amenrbHO20 MeOUYUHCKO2O
cmpaxosanus. Edicemecsiunas yniama 63Hocd COYUAIbHO20 CMPAxo8anus pabomooamenem u 83HOCA
MEOUYUHCKO20 CMPAX08AHUSL PADOMHUKOM NOPOAHCOAem NPABO HA MHONCECBEHHBIE Tb2OMbl U YCAYeU,

YCMAaHOB/1EHHbLE 3AKOHOM.

Knrwuesvie cnosa: pabomuux, pabomooamenv, 3ACMPAXOBAHHLIL COYUALLHBIU PUCK,

63HOC

COYUAIbHOCO CMPAXO6AHUA, CMPAX06as npemusl U nocobue COYUANbHO2O CMPAXO6AHUA.

Introduction

One of the fundamental human rights,
proclaimed both in domestic [1] and
international acts [2], is the right to work.
Its realization takes place, most of the time,
on the basis of the individual employment
contract, generating the appearance of the
legal relationship between the employer and
the employee. At the same time, considering
the multiple risks that do not always result
from being an employee, but can affect him/
her during the exercise of the right to work,
the legislation in force establishes a series
of socio-economic guarantees intended to
contribute to the removal or reduction of the
consequences of social risks. In this context,
the institutions of mandatory social insurance
and mandatory healthcare insurance are of
particular importance. The purpose of these
regulations is to intervene in situations where
the employee is affected by a certain insured
social risk (age, disability, accident, illness,
maternity, job loss or death) or the insured
event is present (illness or condition).

The essence of the public social security
system

The public social insurance system in the
Republic of Moldova is regulated by Law no.
489 of July 8, 1999 [3] and aims to protect
insured persons in the event of social risks.
According to art. 4 of the law stated above, the
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person who carries out activity based on the
individual employment contract is among the
categories of persons who are compulsorily
insured, by the effect of the law. This quality
conditions the benefit of social insurance,
which represent monetary or in-kind rights
that belong to insured persons under the law,
correlative to social insurance contributions.

It is important to mention that, by Law no.
60 of April 23, 2020 [4], changes were made
in Law no. 489 of 07.08.1999 regarding the
public social insurance system. According to
the changes entered into force from January 1,
2021, the obligation to pay the individual social
insurance contribution from salary payments
calculated for the period starting in January
2021 was canceled for employees. Thus, from
this date, only employers pay contributions to
the state social insurance budget. The size of
the contribution is provided for in Law no. 489
of July 8, 1999.

Social insurance benefits guaranteed to the
employee

The social insurance benefits offered to the
employee, in the event of the occurrence of
social risks, are various and their granting is
conditional on the presence of the contribution
period. The latter constitutes the entirety
of the contributory periods as well as the
non-contributory ones, established by law,
which the employee confirms. Regulations
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in this sense are contained in articles 5, 50
of Law 156 of October 14, 1998 [5]. Among
the multiple periods that are included in the
internship, the period of caring for an adult or
a severely disabled child stands out. Although
undeniably important from a social point of
view, this period, after 1999, caused multiple
controversies and was not always included in
the contribution period. Starting from January
01, 2017, only the period of care of a child
with a severe disability under the age of 18
by one of the parents, guardian, curator, until
employment as a personal assistant began
to be included in the contribution period
[6]. The period of care for an adult with a
severe disability remained outside the legal
regulations. In this context, the intervention
of the Constitutional Court of the Republic of
Moldova was needed, which constitutionally
recognized the text “of a child with a severe
disability under the age of 18” from article 5
para. (2) let. d) from Lawno. 156 0f 14.10.1998
regarding the public pension system, to the
extent that the period of care of the person
with a severe disability by one of the parents,
guardians, curator, up to their employment
as a personal assistant is assimilated to the
contribution period, regardless of the age
of the severely disabled person [7]. Starting
from 01.01.2020, the employee’s contribution
period includes the period of care of a child
with a severe disability under the age of 18
or a person with a severe disability by one
of the parents, by the guardian or curator,
until employment in the position of personal
assistant [8]. Although in order to benefit
from social security benefits the employee
or former employee must confirm the period
of contribution, its duration will be different,
depending on the benefit category.
Addressing pensions, we highlight that at
the current stage in the Republic of Moldova,
in the public social insurance system, the
following categories of pensions are offered:
old-age pension; disability pension, survivor s
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pension; special pension, early retirement for
long career [5].

The old-age pension will be granted to
people who confirm a minimum contribution
period of 15 years and the age established by
law. According to the provisions of art. 41, 42
of Law 156 of 14.10.1998, in order to benefit
from a full pension, men must confirm in
2022 the retirement age of 63 years and the
contribution period of 34 years, and women
- the age of 60 years and the period of 33
years (for women, the increase will occur
on 01.07.2022). In the case of the disability
and survivors pension, the age is directly
proportional to the contribution period, which
varies from 2 to 15 years. From 01.01.2022,
employees (former employees) can also benefit
from a long-career pension, if they confirm a
contributory contribution period of 5 years
greater than that generally established by law,
regardless of age. At the same time, certain
categories of employees can realize their right
to a special pension [9].

We must note that, in the situation where
the person meets the conditions to benefit from
several categories of pensions, he/she can only
opt for one of them. At the same time, starting
from 01.01.2019, the right to pension is also
offered to people who have established their
residence abroad of the Republic of Moldova
[10]. The amendments were based on the
Decision of the Constitutional Court of the
Republic of Moldova regarding the exception
of unconstitutionality of art. 36, paragraph (1)
of Law 156 of October 14, 1998 on the public
pension system [11].

In addition to pensions, the public social
insurance system guarantees employees
several social insurance benefits offered in the
form of allowances, aids or balneosanatorial
treatment. Among them we highlight: the
allowance for temporary incapacity for work
caused by common illnesses or accidents
not related to work, allowance for disease
prevention (quarantine); benefit for the
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recovery of working capacity; maternity
allowance; the allowance for raising the
child up to the age of 3, allowance for the
care of a sick child; death aid. In this case,
the total contribution period to be confirmed
is 3 years. Insured people who have a total
contribution period of up to 3 years, benefit
from the right of social insurance payments if
they confirm a contribution period of at least
9 months in the last 24 months preceding the
date of occurrence of the insured risk or the
date of birth of the child in the case of the risk
ensured the growth of the child. Regardless
of the duration of the contribution period,
the allowance will be granted for temporary
incapacity for work caused by tuberculosis,
AIDS or an oncological disease; maternity
benefit and death benefit [12].

The condition of contribution period of
a certain duration is not necessary to be met
even in the case of benefits for work accidents
and occupational diseases. In this case, the
employee is entitled to benefits for medical
rehabilitation, benefits for the recovery of
working capacity, benefits for professional
rehabilitation; allowance for temporary work
incapacity; allowance for temporary transfer
to another job, disability allowance; death
benefit [13].

The public social insurance system also
provides for a series of protection mechanisms
for people looking for a job. Among them,
former employees who are actively looking
for a job and are registered with the territorial
subdivisions of the National Employment
Agency stand out. At the current stage,
employment measures include: measures to
promote employment (employment services;
active employment measures); employment
facilitation programs; unemployment
insurance. ~Employment measures are
provided from the state budget and the state
social insurance budget, as well as from other
financial sources. The unemployment benefit
will be established for the unemployed who
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cumulatively meet the following conditions:
they do not earn income from work activities
at the time the unemployment benefit is
established; have activated and completed a
contribution period in the public state social
insurance system of at least 12 months in the
last 24 calendar months preceding the date of
registration; does not refuse a suitable job or
participate in the active employment measures
offered by the territorial subdivision according
to the individual employment plan of the
unemployed [14].

The essence of mandatory health care
insurance

Mandatory medical assistance insurance
represents an autonomous system guaranteed
by the state for the financial protection of
the population in the field of health care by
establishing, on the principles of solidarity,
fromtheaccountofinsurance premiums, money
funds intended to cover the costs of treating
the states conditioned by the occurrence of
the insured events (illness or condition). This
institution has enough tangents with the other
institution of compulsory insurance, which we
have addressed above. Although compulsory
health care insurance (as a legal institution
approached in a strictly formal sense) largely
follows the classic cliché of the structure of
the insurance institution in the field of civil
law, they have common elements, especially
in terms of the characteristic features, with the
institution mandatory social insurance from
the branch of social security law [15, p. 247].

The mandatory healthcare insurance system
also covers employees, who have the dual
status of insured and insured person. According
to the provisions of Law 1585 of 27.02.1998,
the insured for employed persons (employees)
is the employed person him/herself, including
the natural person, other than the one employed
by individual employment contract [16]. It is
important to note that in the case of social
insurance, the contribution is paid only by
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the employer, and in the case of mandatory
medical assistance insurance — only by the
employee. Thus, in the insurance premium
payment report, the employee has the status
of insured, and consequently the quality of
insured person is generated. This statute gives
the employee the right to benefit from the full
volume of medical assistance provided for
in the Single Program of mandatory medical
assistance insurance (hereinafter Program)
[17]. Assistance is provided by medical service
providers contracted by the National Medical
Insurance Company. The size, manner and
terms of payment of compulsory health care
insurance premiums are regulated by special
law [18].

It is welcome to note that any employee
can, in addition to the services provided under
the mandatory medical assistance insurance,
also benefit from other services based on the
optional health insurance or through direct
payments offered to the medical service
provider. This fact is also valid for the pension
system, the legislation of the Republic of
Moldova, regulating optional pension funds
[19]. Although these aspects go beyond the
limits of mandatory insurance in employment
relationships, they offer the employee
additional possibilities to benefit from certain
benefits or services.

As an insured person, the employee has
the right to choose his/her family doctor; to
be given medical assistance throughout the
territory of the Republic of Moldova; to benefit
from medical services in the volume and
quality provided by the Program, regardless
of the size of the paid insurance premiums; to
initiate actions against the insured, the insurer,
the medical service provider, including to
obtain material compensation for the damage
caused by their fault.

At the same time, the legislation in force
highlights for him/her a series of obligations,
among which: registration with the family
doctor and presentation of the act at the time
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of addressing the medical and pharmaceutical
service provider.

Assistance and medical services intended
for the employee

According to the Program, every employee,
if he/she confirms illnesses and conditions
that require medical assistance financed from
the means of compulsory medical assistance
insurance, has the right to various types of
assistance and medical services: emergency
pre-hospital, primary, specialized ambulatory
assistance, including dental, hospital; high
performance medical services, community and
home medical care, palliative care.

Prehospital emergency medical care
is provided in case of medical - surgical
emergencies and includes activities aimed at
stabilizing the vital physiological parameters
of the patient, and the primary one includes
activities of prophylaxis, early detection of
diseases, consulting, with curative and support
purposes, aimed at meeting the health needs of
the people registered with the doctor family,
within the limits of his/her competences. We
emphasize that both the medical -surgical
emergencies, which condition the provision
of urgent pre-hospital medical assistance, as
well as the illnesses and conditions that give
the right to primary medical assistance, are
provided for in the Program.

Specialized ambulatory care is granted
to the persons insured by the professional
specialist doctor together with the average
staff involved in the medical act and includes
all the activities, including organizational-
methodical ones, which belong to the
competence of the specialist and the respective
staff. In contrast to this, hospital medical
assistance 1s granted to people through
hospitalization in cases when all possibilities
of providing medical assistance in ambulatory
conditions are excluded or the patient’s health
condition requires to be supervised in hospital
conditions. Treatment in hospital conditions
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for all profiles is considered short-term, except
phthisiopneumology, psychiatry, narcology,
oncological radiotherapy (curative cases) and
hemablastoses, which are considered long-
lasting. Both the professional specialist and
the family doctor have the right to prescribe
high-performance medical services.

Of particular importance are community
and home medical care. Beneficiaries of
home medical care are people who suffer from
chronic diseases and /or have undergone major
surgical interventions and geriatric patients
who present a certain level of dependency
and a limited ability to travel to a health care
provider. A welcoming thing was the coverage
by the Program, starting from 01.01.2022
of community medical care. The list of
community and home care services provided
from the mandatory medical assistance
insurance funds is established by the normative
acts approved by the relevant Ministry. These
include community mental health services and
youth-friendly health services provided by
community mental health centers and youth-
friendly health centers.

Also starting with 01.01.2022 has been
covered by the program palliative care. This
represents the provision of health services for
the active and complex support of patients
whose disease no longer responds to curative
treatment. Palliative care services are provided
by health care providers authorized for that
type of service, regardless of the type of
ownership and legal form of organization.
Beneficiaries of palliative care are patients of
all ages, with advanced chronic diseases and
other diseases with a limited prognosis, who
have a life expectancy of less than 12 months,
with uncontrolled symptoms, significant
psycho -emotional or spiritual suffering and/
or who present a certain level of addiction.

Conclusions

In conclusion, we highlight that both
mandatory social insurance and mandatory
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medical assistance insurance, although they
can be supplemented by optional insurance,
constitute important guarantees offered to
employees (former employees). Both people
who are employed in the field of work, and those
who no longer have the status of employee,
but have a period of contributions during their
life, are entitled to various benefits and social
insurance services. At the same time, each
employee will benefit from various types of
assistance and medical services.
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The attempt to define alcoholism has been almost permanently marked by uncertainties, conflicts and
ambiguities, the definitions used reflecting the cultural, religious or scientific ideas of the moment. Multiple
definitions of alcoholism represented a barrier in communication between doctors and researchers and
prevented an accurate diagnosis.The term alcoholism is maintained signifying a behavioral disorder
with complex determinism, socio-psychological and biological, manifested by repeated and excessive
alcohol consumption, with individual repercussions, affecting the mental and somatic health of the
drinker, as well as his/her family and professional relationships, its economic and social status. The type
and amount of beverage are less relevant to the diagnosis of chronic alcoholism, as well as the duration
of consumption, due to individual differences in “sensitivity” to alcohol, its rate of metabolism, the rate
at which tolerance and dependence are established, and the time interval in which complications occur.

Keywords: alcoholism, drug addiction, addiction, pathology, mental disorder.

TOXICOMANIA, ALCOOLISMUL, NARCOMANIA - DETERMINANTE ALE
CRIMINALITATII

Incercarea de a defini alcoolismul a fost marcatd aproape in permanentd de incertitudini, conflicte
si ambiguitati, definitiile folosite reflectand ideile culturale, religioase sau stiintifice ale momentului.
Multiple definitii ale alcoolismului au reprezentat o barierd in comunicarea dintre medici si cercetdtori
si a impiedicat un diagnostic de acuratete. Termenul de alcoolism se mentine semnificind o tulburare de
comportament cu determinism complex, socio-psihologic si biologic, manifestata prin consum repetat i
excesiv de alcool, cu repercusiuni individuale, afectand sandatatea psihica si somatica a consumatorului,
precum si relatiile sale familiale si profesionale, statutul sau economic si social. Tipul §i cantitatea de
bautura sunt mai putin relevante pentru diagnosticul de alcoolism cronic, la fel ca si durata consumului,
datorita diferentelor individuale privind “sensibilitatea” la alcool, viteza lui de metabolizare, viteza cu
care se instaleaza toleranta §i dependenta, si intervalul de timp in care apar complicatiile.

Cuvinte-cheie: alcoolism, etilism, narcomanie, toxicomanie, patologie.

TOXICOMANIE, ALCOOLISME, NARCOMANIE - DETERMINANTS DE LA
CRIMINALITE

La tentative de définir l'alcoolisme a été marquée presque continuellement par des incertitudes, des
conflits et des ambiguités, les définitions utilisées reflétant les idées culturelles, religieuses ou scientifiques
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du moment. Les définitions multiples de l'alcoolisme ont été un obstacle a la communication entre les
cliniciens et les chercheurs et ont empéché un diagnostic précis. Le terme alcoolisme est maintenu
signifiant un trouble du comportement au déterminisme complexe, socio-psychologique et biologique, se
manifestant par une consommation répétée et excessive d'alcool, avec des répercussions individuelles,
affectant la santé mentale et somatique du consommateur, ainsi que ses relations familiales et
professionnelles, son statut économique et social. Le type et la quantité de boisson sont moins pertinents
pour le diagnostic de l'alcoolisme chronique, tout comme la durée de la consommation, en raison des
différences individuelles de “sensibilité¢” a l'alcool, de son taux de métabolisme, de la vitesse a laquelle
la tolérance et la dépendance se développent et du délai dans lequel les complications surviennent
Mots-clés: alcoolisme, éthylisme,narcomanie, toxicomanie, pathologie.

TOKCUKOMAHMNA, AJIKOI'OJIN3M, HAPKOMAHMUS - AETEPMUHAHTbI
HNPECTYIIHOCTH

THonvimxu 0amuv onpedenenue arKo2onuMy noumu 6ce20a ObLiyu OMMedeHbl HeOnPeoeleHHOCHAMU,
KOHGpIUKmMamu 1 08YCMbICIEHHOCIbIO, UCNONb3YeMble ONPedeNeHUs. OMpAadiCaiu KyibmypHble,
PenucUo3Hble UNU HAyuHble udeu mozo epemenu. MHodcecmeennvie onpedenenus aaKoeoIuUMa
npedcmasisiiu cobou dapvep 6 odWeHUU MedHCOY BPAamMu U UCCIe008AMENSIMU U NPENnImMCme08aIu
NOCMAHOBKe MOYHO20 OUAcHO3d. TepMuH aiKo2OnU3M COXPAHAEMCcs U 0003Hauaem paccmpoucmeo
NOBEOEHUsL CO  CILOJCHBIM —~ OCMEPMUHUSMOM, — COYUAbHO-NCUXONOSUYECKUM U  OUOTO2UYECKUM,
nposignsiouleecs: 8 MHO2OKDAMHOM U YPe3MEPHOM YNOmpeOieHuu aiKkoeons ¢ UHOUBUOYATbHbIMU
NOCIeOCMEUAMU, GIUSIOUUMU HA NCUXUYECKOE U COMAMUYECKoe 300p06be Nblouje2o, d Makice Ha e20
cemetinble U NPopeccuoHaIbHble OMHOUEHUS, HA €20 IKOHOMUYECKUT U coyuabHbll cmamyc. Tun u
KOIUYeCme0 HANUMKA UMEIOm MeHbuiee 3Ha4eHue 015 OUASHOCMUKU XPOHUYECKO20 ANKO20MUMA, a
Makdice NPOOOIHCUMENbHOCI NOMPEONeHUs U3-3a UHOUBUOYAILHBIX PAZTUYUL 8 «4YECIEUMETbHOCHIUY
K QIKO20JII0, CKOPOCMU €20 MemaboIu3Ma, CKOpoCmu YCmano8ieHus. MOLePaHmHOCMU U 3a8UCUMOCTI,
U BPEMEHHOU UHMEPBA, 8 KOMOPOM BOZHUKAIOM OCLONCHEHUSL.

Knrwueesvie cnoesa: AJlIKO2ONIU3M, HAPKOMAHUA, nompe@zeﬂue, 3J10yn0mpe6ﬂeﬂue, namoiocusi,
ncuxudeckoe paccmpoﬁcmeo.
Introduction problems, with etiological implications

for the abusive consumption of alcohol,
have determined numerous attempts at
classification, by establishing various
typologies or by differentiating according to
the stage of the process. In the 20th century,
the American researcher Elvin Morton
Jellinek tried to emphasize in several works,
more and more elaborated, the types of
alcohol consumption, through the criterion of
dependence. Thus, the last of these works [8,

The attempt to define alcoholism was almost
constantly marked by uncertainties, conflicts
and ambiguities, the definitions used reflecting
the cultural, religious or scientific ideas of the
moment. Multiple definitions of alcoholism
represented a barrier in communication
between clinicians and researchers and
prevented an accurate diagnosis. Although the
basic elements of the concept of alcoholism
have been described since antiquity, from the

time of Hippocrates, until the 19th century,
scientific methods were not applied in its study.
The use of psychiatric hospitals as a place of
treatment for alcoholics, the development of the
public health movement and the promotion of
the disease concept in alcoholism encouraged
research in the field of alcoholism.

The polymorphism of clinical mani-
festations and the multitude of psycho-social
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p. 56] is considered to be the most complex
and practical for specialists in the fields of
medicine, psychology and criminology.
Jellinek distinguishes four phases of
alcoholism. There is a pre-alcoholic stage,
when someone will find relief in alcohol, after
which consumption will become a pleasure
and not any other, but downright sought and
desired. In the prodromal stage , amnesias or
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actions in short-circuit states of consciousness
intervene. The subject does not frequently
remember what he/she did or said (it is an
extremely dangerous moment). In a third,
crucial stage, alcoholism sets in. The subject
drinks uncontrollably and a lot, frequently and
at any part of the day; professional activity
suffers great damage. Finally, the last stage is
that of chronic alcoholism, characterized by
continuity, systematic intoxication, psychotic
centering of life on alcohol consumption.

Alcoholism, as a disease, was recognized
in 1933 by the American Medical Association
and the American Psychiatric Association and
was introduced into the standard nomenclature
of diseases so that in 1934 it was also
included in the manual for the codification
of the causes of diseases. In 1952, the first
edition of the “Diagnostic and Statistical
Manual” (Diagnostic and Statistical Manual
of Mental Disorders 1st Edition - “DSM-17)
of the American Psychiatric Association
where alcoholism was regarded as an alcohol
»addiction” and was included in the non -
psychotic mental disorders chapter.

Used materials and applied methods.
The international normative framework was
studied and used in the preparation of this
paper, regional and national framework that
ensures the legal protection of people with
deviant alcoholism, substabce dependence,
drug addiction in matters of criminal law,
legal medicine, psychology and criminology.
The following methods were used: logical,
comparative, analysis and synthesis, systemic.

Obtained results and discussions

Alcoholism is the set of pathological
phenomena determined by alcohol abuse [4,
p. 23]. Alcoholism or acute alcoholism is the
transient condition caused by the consumption
of a large amount of alcoholic beverages in
a short period of time, usually characterized
by excitement with mental confusion and,
sometimes, by coma.
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The harmful effects of alcohol on the
human body are expected over time with
greater probability, as the average daily dose
of ingested alcohol exceeds approximately 40
grams of pure alcohol. And from a conceptual
point of view, learning to drink alcoholic
beverages repeatedly and in large quantities
leads to alcoholism, to acute alcoholism.
Therefore, an alcoholic is a person who abuses
alcohol (also called hyperconsumption). A
drinker, a consumer of alcoholic beverages is
not to be confused with an alcoholic, although
according to a US statistic, out of 70 million
drinkers, about 5 million can be considered
alcoholics.

On the other hand, according to the
definition from 1949, given by the World
Health Organization, the category of alcoholics
can include “those excessive drinkers whose
dependence on alcohol has reached such a
degree that they present a sensitive mental
disorder or an interference with their physical
and mental health, with their interpersonal
relationships and with theirsocialand economic
function that cannot be exercised normally or
that presents developmental disturbances”.

More than a century ago, French professor
and criminologist Georges Vidal stated that
“alcoholism is not only a serious danger for the
individual, whose health is ruined and death is
hastened, it directly threatens the family and
society, first the family through the disastrous
effects of heredity, then through misery, the
demoralization of its members, leaving and
the corruption of children that always pushes
them to begging, to prostitution, to vagrancy,
through public demoralization, the increase of
suicide, madness and crime”.

According to other authors, such as Robert
Goldenson [5, p. 87], an alcoholic shows the
following symptoms: increasing consumption,
morning consumption under various pretexts,
uncontrolled and absurd behavior, “white spots
of consciousness “, the so - called “breaks
of film” (amnesia episodes). Alcoholism
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involves an intermittent but rhythmic
drugging of the brain by alcohol, which over
time leads to a series of organic and psychotic
disorders: pathological intoxication, vitamin
and nutritional deficiencies, vulnerability to
various diseases, alcoholic delirium (“delirum
tremens‘‘), hallucinations, Korsakoff syndrome
and Wernicke’s syndrome.

Specialists in psychology believe that
alcoholism is a neuropsychic disease that
requires appropriate treatment and recovery
measures. It uses the method of conditioned
responses (association ofalcohol withrepulsive
reactions), psychotherapy and sociotherapy.
However, the psychologist Anthony Ward
Clare pointed out the confusing nature of the
term “alcoholism”, showing that lately it has
beenreplaced by the term ““ alcohol dependence
syndrome “ (“ dependent drinker ). The latter
defines a state characterized by seven essential
elements [1, p. 76]:

* an uncontrollable need to drink alco-
hol;

* astereotypical way of drinking, namely
the ingestion of alcohol at regular intervals to
prevent or remove the symptoms of abstinence
syndrome;

* alcohol intake comes to the fore in rela-
tion to other activities;

* change in alcohol tolerance, which is
usually increased, and its increase is an impor-
tant sign of growth alcohol addiction;

* repeated abstinence syndromes that ap-
pear 8-12 hours after the last drink, as a result
of the decrease of alcoholemia; characteristi-
cally - they appear in the morning upon wak-
ing up;

* relief drinking which represents the hab-
it of drinking early in the morning;

*  reinstatement after a period of absti-
nence.

Alcoholism represents an extremely
importantproblemformedicineandpsychology
today, because the repeated consumption of
alcohol transforms the ingested substance into
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a drug, and it is very widespread throughout
the world and at all ages (from childhood to
old age). Having such a magnitude, the dire
consequences of this monodrug alone or in
combination with other drugs determine the
destruction of human life, perhaps of creative
destinies: in music, painting, plastic arts,
science, fiction, etc. That is why the problem
of alcoholism is a central health problem,
which must concern public authorities in all
countries. The negative effects are far too
great and humanity must pay far too much
for the misfortunes and dramas caused by this
drug addiction, alongside of course the other
abusive consumption of narcotics.

Chronic alcoholism 1is the state of
intoxication due to long-term abuse of
alcoholic beverages. It is characterized by
damage to internal organs (liver, stomach,
brain, etc.), nervous disorders (for example,
tremors), decreased physical and intellectual
capacity, mental disorders, etc. [2, p. 11]. A
similar phenomenon is dipsomania (from
dipsa *“ = thirst) and (“ mania “ = madness),
which represents a psychopathic manifestation
consisting in the abusive consumption of
alcoholic beverages.

The deterioration of the personality with
the loss of its characteristic features becomes
more and more obvious and constant, and it
is no wonder that eventually alcoholics come
to resemble each other so strikingly. Memory,
attention, ideation, the critical and self-critical
sense decrease a lot, the will almost disappears
andisreplaced by an indolence with an inability
to control and resist sudden impulses, their
activity and behavior finally being reduced to
how to be able to procure and ingest alcohol
[6, p. 25].

Physiological addiction is earlier and
signifies the imperative psychological need,
with a pathological character, to continue
drinking alcohol in order to resolve a
subjective feeling of comfort to reduce mental
tension. Physical dependence, later, means
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the rapid appearance after no more than 24
hours of a withdrawal syndrome when alcohol
consumption has been stopped or reduced.
The withdrawal syndrome involves complex
somatic and mental symptoms, embarrassing
for the patient - digital and tongue tremors,
sweating (often extremely serious), confusional
- dream episodes, and “delirium tremens* [9,
p. 14].

Specialists in the medical field and scientists
have reached a consensus regarding the fact
that alcoholism represents the initial stage of
a disease. For example, the American Medical
Association considers alcohol as a drug and
stated that “drug addiction is chronic, it is a
disease of the human brain characterized by
the compulsive search for that drug and its
use despite its devastating consequences.
This results from a complex interconnection
of biological vulnerability, environmental
exposure and other favorable factors”.
Currently, statistics have shown that in both
men and women, alcoholism is a genetically
determined disease in the proportion of 50-
60%, the remaining 40-50% representing the
consequences the influences of external factors
[3 p. 151-157].

A study from 2011-2018 by the National
Institute of Alcohol Abuse and Alcoholism
was conducted on a group of 4,422 adults
considered alcoholics and discovered that,
after one year, some of them were no longer
alcoholics, even though only 25.5% of those
analyzed had received adequate medical
treatment, with the following results:

*  25% remained dependent on alcohol
consumption;

e 27.3% are in the process of healing
(some of the symptoms of alcoholism can still
be observed in them);

¢ 11.8% are asymptomatic drinkers (those
drunks considered clinically and psychologi-
cally abnormal, but not always pathological);

*  35.9% recovered completely, and of
these approximately 17.7% were considered
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alcohol consumers with a low risk of addic-
tion, and another 18.2% were those coming
after a long period of abstinence.

On the other hand, however, the results of
a long-term study (of 60 years) carried out
by George Vaillant from Harvard Medical
School, during which the behavior of two
groups of men was considered alcoholics
followed, indicated the following: “the return
to controlled alcohol consumption rarely lasted
more than 10 years without returning to the
two extremes - total abstinence or falling into
alcoholism”. Also, G. Vaillant observed that
“the return to controlled alcohol consumption,
as reported in short-term studies, is often an
illusion” [10, p. 1043-1051].

The number of people who use and abuse
alcohol is constantly increasing, at the same
time, a continuous decrease in the age of onset
of consumption is noted. Also, in Romania
and the Republic of Moldova (together),
the number of alcohol-dependent patients is
estimated at approximately 2 million, one in
six men and one in twenty women consuming
alcohol frequently and in large quantities [9,
p. 14].

From a psycho-social point of view, but
also from a legal point of view, many problems
(in the family, marital, work or medico-
legal) can be recognized as being related to
alcohol consumption, and mainly to excessive
consumption (which leads to alcoholism).
The tense family climate generated by the
alcohol consumption of one of the partners
frequently causes neurotic decompensations
in the non-drinking partner, which in turn
burdens the case file of psychiatric hospitals.
Alcohol consumption by one or both parents
has negative consequences on the children’s
personality formation, a large part of which
will present behavioral, neurotic and even
psychotic  disorders requiring repeated
hospitalizations in child neuropsychiatry
and psychiatry departments. Fetal alcohol
syndrome, encountered quite frequently in
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alcohol-dependent women and especially in
those who abuse alcoholic beverages during
pregnancy, is characterized by a complex
somato -psychic symptomatology, dominated
by the disruption of the normal development
of the structure of the future personality of
these children [6, p. 25].

Among the medico-legal cases, a large
share is represented by abusive consumers or
alcohol addicts. One murder out of two, one
suicide out of four, 15% of work accidents,
one third of traffic accidents are due to
alcohol. The number of work accidents is 4-5
times higher among alcoholics than among the
general population, and 20% of crimes seem
to be attributable to alcohol; however, the data
are difficult to interpret due to the increased
frequency of antisocial personality disorder
among alcoholics [7, p. 11].

Conclusions

In today’s society, there is a dramatic
increase in alcohol consumption at all ages, in
all socio - economic categories and in the case
ofboth sexes. Alcoholism represents a problem
with deep implications, which go beyond the
clinical or psychological aspects, and are also
interesting the social life of communities,
within the peoples of the whole world.

The expenses borne by society for
the consequences of excessive alcohol
consumption, to which is added the cost of the
treatment of traffic victims due to alcohol and
the sums invested for the alcoholic beverages
industry, represent an extremely important
problem of every state, all over the world.
There is no clearly determined border until
the phase when alcohol becomes toxic for
the human body, and this fact is depressing,
as some drinkers become “addicted”. Non-
dependent and the so-called “small consumers™
use alcohol for pleasure and for the benefit
it brings. Dependent consumers, however,
use the drink to fight against the unpleasant
and very upsetting symptoms of frustrations
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accumulated throughout life. The explanation
lies in psychological factors, based on the
anxiolytic effect of alcohol. The drama,
however, lies in the addiction that alcohol
creates.

A first distinction must be made between
the acute and chronic effects of alcohol
consumption. The short-term effects are the
equivalent of acute ethanolic intoxication,
from the state of alcoholic impregnation to
drunkenness, its signs disappearing completely
after the elimination of the toxic. Chronic
alcoholism manifests itself over time and is
due to important metabolic disorders, which
regress slowly and not always completely.
It generates serious complications, the most
common of which are those of the nervous
system (from polyneuropathy to dementia)
and the digestive system (the most common
being cirrhosis of the liver). Just before the
appearance of somatic complications, in
chronic alcoholics important mental disorders
appear with serious repercussions on the
level of social adaptation and sometimes on
the medico-legal level. Chronic alcoholism
implies, with defining value, the notions of
tolerance and especially from mental and /or
physical addiction.

Tolerance means the need to increase the
doses of the substance over time, in order
to achieve the same effect. The opposite of
tolerance 1is sensitization, which involves
achieving the state of intoxication with
smaller and smaller amounts of alcohol.
Alcohol tolerance is variable from one subject
to another, it depends on age, sex, credit
predispositions, eating habits, physical and
mental state, oldness of intoxication.

The place that alcoholism occupies
in psychiatric pathology is considerable.
Knowledge of the problems raised by
alcohol consumption, as well as the somatic
and psychiatric complications induced or
aggravated by alcohol, proves necessary
not only for medical personnel, but also for
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humans, who daily face situations in which
alcohol plays the main role. Although it is
viewed with tolerance, it is actually a real
social scourge, which endangers certain
categories of the population both through
the mental and somatic degradation it
causes, as well as through the medico-legal
consequences.

High rate of psychotic complications
disorders caused by the abusive consumption of
alcoholic beverages is reported very frequently
inthe specialized literature of the last decades. A
particularly important aspect is the therapeutic
approach to this severe complication, since
there is no universally accepted therapeutic
scheme. In this sense, the comparative
evaluation of different therapeutic schemes
quantifying their effectiveness is particularly
interesting. It should not be neglected that in
addition to an adequate therapy of the patient’s
psychosomatic condition, it is also necessary
to institute an individual, group or even family
cognitive and persuasive psychotherapy to
consolidate the results.

Epidemiological studies in all civilized or
less civilized countries emphasize the wide
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spread of the pathological level of drunkenness
(alcoholism), with its harmful, organic and
social consequences.
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