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In scopul efectudrii unui studiu complex al infractiunii ,, Atragerea minorilor la activitate criminald
sau determinarea lor la savarsirea unor fapte imorale”, sub diverse aspecte si reglementari constituie
examinarea legislatiei penale a altor tari, fapt care ne permite sa efectuam o analiza comparativd intre
normele juridico-penale autohtone §i cele straine. Realizarea studiului de drept penal comparat permite
preluarea practicilor bune din legislatia straind precum §i modificarea legislatiei nationale in vederea
lichidarii lacunelor existente in legislatia penala autohtona. La baza studiului elementelor de drept
penal comparat privind infractiunea prevazuta la art. 208 Cod penal al Republicii Moldova a fost pusa
legislatia penala a urmdtoarelor tari: Statele Unite ale Americii, Germania, Olanda, Spania, Elvetia,
Franta, Ucraina, Rusia etc.

Cuvinte-cheie: pedeapsa penald, lege, aplicarea legii, legislatie nationald, legislatie straina, drepturi,
drept penal comparat.

COMPARATIVE CRIMINAL LAW ELEMENTS REGARDING THE OFFENSE PROVIDED
FOR IN ARTICLE 208 CRIMINAL CODE OF THE REPUBLIC OF MOLDOVA

In order to carry out a complex study of the “Attraction of minors to criminal activity or their
determination to commit immoral acts” offence, in various aspects and regulations constitutes the
examination of the criminal legislation of other countries, which allows us to carry out a comparative
analysis between domestic and foreign criminal legal norms. The performance of the comparative
criminal law study allows the taking over of good practices from the foreign legislation as well as the
modification of the national legislation for the liquidation of the existing loophole in the domestic criminal
legislation. The study of the elements of comparative criminal law regarding the offense provided for
in art. 208 of the Criminal Code of the Republic of Moldova are based on the criminal legislation of
the following countries: the United States of America, Germany, Holland, Spain, Switzerland, France,
Ukraine, Russia, etc.

Keywords: criminal punishment, law, law enforcement, national legislation, foreign legislation,
rights, comparative criminal law.

ELEMENTS DE DROIT PENAL COMPARE CONCERNANT L’ INFRACTION PREVUE A
L’ARTICLE 208 DU CODE PENAL DE LA REPUBLIQUE DE MOLDOVA

Afin de réaliser une étude complete de l'infraction « Attraction des mineurs a des activités criminelles
ou leur détermination a commettre des actes immoraux » sous différents aspects et réglementations, nous
examinons la législation pénale d’autres pays, ce qui nous permet d’effectuer une analyse comparative
entre les normes juridiques et pénales nationales et étrangeres. L’étude de droit pénal comparé nous
permet de reprendre les bonnes pratiques de la législation étrangere et de modifier la législation nationale
afin d’éliminer les lacunes du droit pénal national. La base de [’étude des élements de droit pénal
comparé concernant l’'infraction prévue a [’article 208 du Code pénal de la République de Moldova a
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été soumise la législation pénale des Etats-Unis d’Amérique, Allemaghe, Hollande, Espagne, Suisse,
France, Ukraine, Russie, etc.

Mots-clés : sanction pénale, loi, application de la loi, législation nationale, législation étrangere,
droits, droit pénal compareé.

AIEMEHTBI CPABHUTEJIBHOT'O YT'OJIOBHOT'O ITPABA B OTHOIIEHUN
HPECTYIVIEHUU, TPEAYCMOTPEHHBIX CTATBEU 208 YI'OJIOI'HOI'O KOJAEKCA
PECIIYBJIMKHN MOJIIOBA

B yensax kommnexcmoco ucciedo8anus npecmynieHus «80GIEUCHUE HEeCOBEPUICHHONCMHUX 6
npecmynuyro 0essmelbHOCHb Ul CKIOHEHUEe UX K COBEPUUEHUIO AMOPANbHbIX 0eUCEU» 6 PA3IUYHbIX
ACNEKMAxX U NOAOHCEHUSX, HeOOXOOUMO UZYHUUMDb Y20T08HOE 3AKOHOOAMENbCMBO OPYeUX 20CY0aApCme, 4mo
10360/15em NPOGECMU CPAGHUMENbHBIU AHAIU3 MENCOY OMEUeCMBEHHBIMU U 3APYOENCHBIMU YEOL068HO-
npagosvimu  Hopmamu. HMccnedosanue CpasHUMENbHO20 Y2OL06HO20 NpPAa NO36015em NePeHsImb
NONONCUMETHBII ONbIM 3aPYOEHCHOLO 3AKOHOOAMENbCEA U BHECMU USMEHEHUS 8 OMedeCcmEeHHOe
3AKOHO0AMENbCMBO, C YEIbl0 YCMPAHEHUS UMEHOWUXCS HEOOCTNIAMKO8 8 OMeUeCmBeHHOM Y20108HOM
npase. OCHOBaHUEM 05t CPABHUMENbHO20 UCCAE008AHUS NPECIYNILEHUsL, NPEOYCMOMPEHHO20 CMAMbell
208 VK PM, cmano ucnonvb3osauue Y2ol068HO20 3AKOHOOAMENbCMEA CAeOYIWUX 20CYOapCms.
Coeodunennvix [lImamoe Amepuxu, I'epmanuu, Tonanouu, Ucnanuu, [lsetiyapuu, @panyuu, Yxpauno,

Poccuu u op.

Knrwoueevle cnosa:  yeonogmoe

HakxkasdaHue,

3dKOH, npaseonpumeHernue, HAYUOHAIbHOE

3aKOH0aam€ﬂbcm60, 3apy5€9fCHO€ 3aKOH000m€ﬂbcm60, npaea, cpasnumellbHoe yc0Jl106HOE npaeso.

Introduction

Interest in children’s rights arose in the
second half of the 19th century, when the first
movement concerned with child development
issues arose, that were advocating for the pro-
tection of the children against neglect, exploi-
tation and violence. After the first World War,
the idea of the rights of the child caught the at-
tention of the world for the first time. In 1924,
the League of Nations adopted the Declaration
of Geneva. In 1959, the United Nations adopt-
ed the Declaration of the Rights of the Child.
On November 20, 1989, the UN Convention
on the Rights of the Child was adopted. It en-
tered into force in September 1991 and has
been ratified by the majority countries in the
world.

The protection of the rights of the child re-
mains a priority for all countries of the world.
Minors represent the category of society that
should benefit from increased protection from
the state.

It is important to specify that according to
the content and the technical-legislative way
of expression, the rules of right, meant to pro-
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tect minors, are different in the laws of the
states of the world.

Research methods used. In order to achieve
the stated goal, a series of methods were ap-
plied in the present scientific approach, among
which: the logical, systemic, comparative
method.

Research content

Through the analysis of the criminal laws
of the countries of the world, we have con-
cluded that the legislation of the United States
of America provides sufficient guarantees for
the protection of the minor and his/ her devel-
opment. According to the author Rubaseva A.
according to the US legislation of 19™ century,
the offense was committed by that person, who
caused physical or moral damage to the minor,
or forced him/ her to practice a certain activ-
ity, so as to endanger his/ her life and health
[9, p.39]. It was forbidden to leave the child
unaccompanied in theatres, concerts or places
where alcoholic beverages were sold, as well
as selling them to minors was strictly forbid-
den. Likewise, the minor could not be forced
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to practice begging. We mention that there
were certain premises where the entry of mi-
nors was strictly forbidden, it was also forbid-
den through minors to distribute pornographic
materials to mature people.

Similar rules were also regulated in Ger-
many’s criminal law of the 16" century. The
German legislature provided for criminal lia-
bility for the abduction of the minor in order to
induce him to commit immoral acts, beggary
or other offences.

The Austrian legislature did not create the
optimal legal framework for the protection of
the minor’s interests, thus for the determina-
tion of the minor to commit immoral acts or
other offences, the custodial sentence was not
provided.

Currently, when the main source of domes-
tic law is international treaties on the rights
of the child, considerable differences in the
provisions of other states and the Republic of
Moldova for the protection of children are not
many.

The criminal laws of other states, in a dif-
ferent way, solve the problem of the introduc-
tion of rules on the protection of children and
their content. Most states (Switzerland, Spain,
Poland) have introduced in the criminal code
the separate chapter on the protection of mi-
nors and family; but some states (China, the
Netherlands) have not provided for such chap-
ters in criminal legislation, but the subject of
child and family protection is regulated in oth-
er chapters of the criminal code.

The most important right of the child,
which is protected by the legislation of other
states, is his/ her right to protection against
the determination to commit criminal acts and
agitation harmful to his/ her health, which af-
fect the moral and spiritual development of
the child.

In some legislations, the legislator ex-
pressly provided for certain actions that are
forbidden to be performed in the presence of

the minor. An eloquent example of this is the
Dutch Criminal Code, which provides for im-
prisonment for up to two years or a fine of up
to 2500 euros, for the person who: provides,
offers or presents to the minor an image or
objects, the demonstration of which is con-
sidered harmful to minors up to the age of 16
years, provided that the person showing the
object or image, knows with certainty or as-
sumes that the minor has not reached the age
of 16 years [10]. That rule is unique, and we
have not found such provisions in the legisla-
tion of other states.

Similarly, we did not find a norm simi-
lar to the one provided by art. 135 Criminal
Code of Switzerland, according to which: the
person who produces, imports, stores, issues,
advertises, exhibits, offers, displays, provides
or makes available audio recordings, photo-
graphs, images, or other objects that are not
protected because of its insignificant cultural
or scientific character, where violent, brutal
actions are demonstrated in relation to hu-
mans or animals, thus intentionally violating
the values of society, is punished by imprison-
ment for up to 3 years or a fine in the amount
of up to 40 000 Swiss francs [12].

In particular, the criminal laws of other
states prohibit the dissemination of a concrete
type of information: concerning the intention
to commit criminal acts, pornography, etc.

In the Criminal Code of Spain [4], the leg-
islature provided for a section on family re-
lations, which itself includes three chapters.
Chapter III entitled “Offences against family
rights and relations”, which is divided into
two paragraphs: “Failure to fulfil obligations
relating to the protection of minors and the
creation of a desire to abandon the home™ and
“Abandonment of the family, the minor and
the irresponsible person”. Such detail contrib-
utes to the formation of a detailed mechanism
for protecting the normal development of the
minor’s personality [7, p.61].
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Likewise, we mention that some rules of the
Criminal Code of Spain provide for criminal
liability for beggary (art. 233), for the prac-
tice of prostitution (art. 187), the use of porno-
graphic materials (art. 189). Such a legislative
technique offers the possibility to structure the
criminal rules relating to the protection of mi-
nors as well as to determine the value of the
protected rules.

The Criminal Code of Germany, Sweden
and Denmark provides for criminal liability
for determining the minor to commit certain
immoral acts, such provisions are included in
the criminal rules that provide for criminal lia-
bility for actions that endanger the good moral
development of the minor (having sexual rela-
tions, committing other immoral acts).

Those rules are well structured in a cer-
tain chapter of the special part, where offenc-
es against the family and minors, which are
based on the good development of the child,
are expressly provided for [8, p. 22].

Likewise, Criminal Code of France pays at-
tention to the development of the minor and
the protection of the family. Compared to other
criminal laws, the Criminal Code of France has
a special chapter dedicated to the protection of
minors from some criminal attempts, namely:
Chapter VII “On Attempting Minors and the
Family” in the Second Section “On Attempt-
ing the Human Personality” of Book Two. In
the content of the nominated chapter, we note
the existence of incrimination rules similar to
the one provided in art.208 of Criminal Code
of the Republic of Moldova, as well as others
with a specificity in relation to the offense un-
der investigation [2, p. 56].

It is well known that in French law, the to-
tality of criminal acts is divided into three cat-
egories: 1. Misdemeanors; 2. Contraventions;
3. Offences.

According to French criminal law, acts that
endanger the moral development of the minor
constitute contraventions, i.e. law violation of
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a lesser harm degree than misdemeanors and
with a higher degree of harm than offences.
What makes them similar is that both felonies,
as well as misdemeanors and offences are law
violations enshrined in the same codification.

According to the art. 227-18 of the Criminal
Code of France, constitutes a contravention of
“direct incitement of a minor to illegal con-
sumption of narcotic substances”. The crimi-
nal liability for such an act will be aggravated
if the victim of the crime will be a minor who
has not reached the age of 15, or if the crimi-
nal actions were committed inside any school
or educational institution. The cited norm has
its practically analogous correspondent within
art.209 Criminal Code of the Republic of Mol-
dova [2, p. 57].

At the same time, art 227-18-1 of the Crim-
inal Code of France provides for criminal li-
ability for “direct incitement of a minor to
transport, preserve, propose or transmit nar-
cotic substances”. In the view of the French
legislature, such a criminal act is capable of
harming social relations with regard to the
normal development of minors. In the sense
of the domestic legislator, the commission
by a person who has reached the age of 18
of the actions of transport, storage, transmis-
sion, etc., with the attraction of minors, will be
sanctioned not according to art.208 Criminal
Code of the Republic of Moldova, but as the
case may be, either on the basis of letter b)
para. (3) art.217, or on the basis of letter b)
para.(3) art.217 Criminal Code of the Repub-
lic of Moldova [2, p. 58].

Also, according to art. 227-19 of Criminal
Code of France condemns the act of “direct in-
citement of a minor to the systematic and abu-
sive consumption of alcoholic beverages”. In
order to be in the presence of the stated crimi-
nal act, it is not enough that the perpetrator has
determined the minor to consume alcoholic
beverages. It is necessary that the consump-
tion of alcoholic beverages is abusive and es-
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pecially systematic (on a regular basis). The
cumulative failure to meet these two charac-
teristics of the alcoholic beverages consump-
tion will deprive of qualitative importance the
incitement of the minor to the consumption of
alcoholic beverages.

Art. 227-20 of the Criminal Code of France
provides for the “direct incitement of a minor
to the practice of beggary”. And if as a victim
poses a minor who has not reached the age of
15, then the criminal liability for such an act is
aggravated. So, compared to the local legisla-
tor, the french one decided to indiscriminately
criminalize the act of inciting a minor to prac-
tice beggary.

However, the above-mentioned norm en-
tails some differences from the analogical
norm of the national criminal law. First of all,
we note the different prejudicial action set out
in the incrimination rule. If in art. 208 Crimi-
nal Code of the Republic of Moldova as such
actions may serve, alternatively: “attraction”,
“instigation” or “determination”, then within
the norm from art. 227-21 Criminal Code of
France, the legislator uses only the notion of
“incitement”.

Similarly, in order to be in the presence of
the criminal act provided for by French crimi-
nal law, it is necessary to have the systematic
nature of the criminal activity to which the
minor is determined. Also, in the provision of
the rule, the French legislature does not indi-
cate the special age of the subject of the crime.
Moreover, as a subject of the respective crime,
as an innovation (as, moreover, in the case of
the above-nominated), the legal entity may
also be a legal entity, except for public author-
ities, a fact provided by art. 227-28-1 Criminal
Code of France [2, p. 58].

Next, we propose to review the provisions
of the criminal laws of the states that were part
of the USSR, so that the standard model of the
criminal codes of the CIS states is the criminal
code of the former USSR.

The Ukrainian legislature also provided for
criminal liability for some acts against minors.
Thus, Chapter XII of the Criminal Code [5],
entitled “Crimes against public order and mo-
rality”, art. 304 of that chapter, provides for
criminal liability for the determination of mi-
nors to commit criminal acts, the consumption
of alcoholic beverages, the practice of beg-
gary or gambling. For that act, the Ukrainian
legislator provides a sentence of up to 5 years
in prison. Compared to the provisions of art.
208 of the Criminal Code of the Republic of
Moldova, there are some provisions of the
Criminal Code of Ukraine, which the domestic
legal-criminal norm (art. 208 Criminal Code)
does not include, for example, the consump-
tion of alcoholic beverages, but by examining
the meaning of the word “lechery”, left room
for discussion on its meaning.

In art. 202 of the Criminal Code of Estonia
[6], as well as the criminal liability for luring
minors into criminal activity, but when de-
scribing the crime composition in the norm it-
self, terms from the Criminal Code of Ukraine
of 1960 are used.

The Criminal Code of Armenia provides
for criminal liability for the determination of
minors to systematically consume alcoholic
beverages, the consumption of narcotic sub-
stances (outside the doctor’s prescription),
beggary as well as the performance of porno-
graphic actions [10].

Compared to the Moldovan legislator, the
Armenian legislator expressly provided for
the actions falling under the scope of the re-
spective offense, thus, there is no need for the
interpretation of the criminal law by the law
enforcement bodies.

The Criminal Code of Kazakhstan [2, p.
60], which entered into force on January 01,
2015, provides for a separate chapter, entitled
“Criminal offences against the family and mi-
nors”, which regulates criminal liability for
the determination of minors at:
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- Committing the offences;

- Committing immoral acts (consumption
of alcoholic beverages, narcotic substances);

- Practicing prostitution (including the
threat of violence, blackmail, etc.).

However, if the offense is committed by
a person practicing pedagogical activity, the
legislator provides as a punishment the pro-
hibition for life to practice pedagogical activ-
ity.

In some European countries, criminal li-
ability is not provided for the determination
of minors for criminal offences or other im-
moral acts. An example of this is the Criminal
Code of Sweden [13]. The Criminal Code of
Sweden generally lacks a chapter dedicated to
the protection of minors. But the protection of
minors takes place by other rules laid down in
the Criminal Code.

Art.12 provided in Chapter XVI of the
Criminal Code of Sweden, entitled “On Crimes
against the Social Order” of Part Two, “the act
of the person spreading among children or
young people, literature, images or a techni-
cal record, which, on the basis of their content,
may lead to rudeness or aggression, or other-
wise create a serious danger to the moral edu-
cation of young people, must be condemned
for the deviation of young people from the
path to fine or imprisonment for a period not
exceeding 6 months.

The Criminal Code of Sweden also stipu-
lates some unusual rules for determining the
punishment in case of committing the crime
by a minor under the influence of another per-
son. Namely, according to art. 5 of Chapter
XXII “On Attempt, Preparation, Understand-
ing and Participation” of the Second Party, “if
someone was determined to be a participant in
the offense, by coercion, deception or taking
advantage of early age, naivety or dependent
position, then the punishment of that partici-
pant may be less than that provided for the
offense committed. And in exceptional cases,
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punishment in general may not be inflicted.”
[2, p. 58].

Likewise, Criminal Code of Croatia pro-
tects the child’s interests in domestic legisla-
tion. In Chapter X VI, entitled “Crimes against
Marriage, Family and Youth”, the legislator
provided in art. 213 of the Criminal Code “Ne-
glect and mistreatment of the child”, which in-
cludes the regulations similar to those in art.
208 Criminal Code of the Republic of Mol-
dova.

Therefore, art. 213 of the Criminal Code
of Croatia provides for criminal liability for,
inter alia, forcing the child to beg or conduct
that is harmful to child’s development, an act
committed by the parent, adopter, guardian or
other person obliged to maintain and educate
the child [3].

In paragraph 2 of art. 213 of the Criminal
Code of Croatia, the legislator aggravates the
criminal liability, thus, if the victim has en-
gaged in the practice of beggary or prostitu-
tion or other forms of antisocial or delinquent
behavior. In general, the offense in para. (2)
art. 213 of the Criminal Code of Croatia re-
sembles the offense provided in para. (2) art.
208 Criminal Code of the Republic of Mol-
dova [2, p. 61].

We mention that the Moldovan legislator,
in art. 208 Criminal Code of the Republic of
Moldova uses the word “determines”, in turn,
art. 213 of Criminal Code of Croatia uses the
word “obligation”, also as acts to which the
child is obliged to commit, Croatian criminal
law indicates: beggary or other such conduct
harmful to child’s development, presuming,
including, prostitution, a fact deduced from
the systematic interpretation in relation to the
provision in para. (3) art.213 of the Criminal
Code of Croatia, the subject of the offense
may be the parent, adopter, guardian or other
person obliged to support and educate the
child.

The Criminal Code of Georgia also pro-
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vides for some criminal rules aimed at the pro-
tection of children.

Thus, art. 171 of Criminal Code of Georgia
[11], provides for criminal liability for determin-
ing the minor to practice prostitution or other
perverse actions, the practice of prostitution or
other immoral acts, as well as the consumption
of narcotic or psychotropic substances.

The Romanian legislation also provides
sufficient legal guarantees for the protection of
the minor, thus, in Title I Offenses against the
person, in Chapter II Offenses against bodily
integrity or health, the criminal liability for the
crime of ill-treatment applied to the minor is
provided (art. 197 Criminal Code) [1]. Accord-
ing to the text of the law, the offense consists
in putting in serious danger, through measures
or treatments of any kind, the physical, intel-
lectual or moral development of the minor, by
the parents or by any person in whose care the
minor is. They shall be punished by imprison-
ment from 3 to 7 years and the prohibition of
the exercise of certain rights.

The offense of ill-treatment applied to the
minor was incriminated in this Chapter of the
criminal law, because it was rightly consid-
ered that it endangers first of all the physical
or mental integrity of the person and second-
arily the social relations related to the family,
respectively the social coexistence.

However, Title I of the special part of the
new Criminal Code, intended for the pro-
tection of the person, was supplemented by
Chapter VII entitled “Trafficking and exploi-
tation of vulnerable persons” which comes to
ensure, if not mainly, then at least voluntarily,
the protection of minors, as one of the catego-
ries of vulnerable persons, from some criminal
attacks, including social relations regarding
their normal development [2, p. 56].

Conclusions

Comparative criminal law represent a field
of criminal science whose objects of study

are the norms and legal institutions belonging
to some different systems of criminal law, in
order to know their meaning and content, as
well as the differences between these norms
and institutions. From this perspective, we
considered the scientific approach dedicated
to the study of the crime of attracting minors
to criminal activity or the determination of
minors to commit crimes through the lens of
comparative criminal law to be appropriate.

In order to improve national legislation,
it is necessary to use a comparative analysis
with the laws of other states. Therefore, in the
process of elaborating this paper, we consulted
the criminal legislation of: Georgia, Ukraine,
Romania, France, Croatia, etc., and we found
that each legislator created sufficient condi-
tions for protecting the interests of the minor.
In some states there is a special chapter on the
protection of the minor in others - no, but as |
mentioned in the paper, the basis of the provi-
sions on the protection of the minor is interna-
tional treaties, for this reason the provisions of
the criminal laws analyzed in the paper pos-
sess certain common signs.
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