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The division of the entire system of law into public law and private law comes from ancient times,
which we have referred to in several previous personal publications. In this article we will analyze the
evolution of private law in the Republic of Moldova. Private law constitutes one of the fundamental
subdivisions of the science of law as a whole. At the level of the Republic of Moldova, the subdivision in
question represents a distinct specific in the context that: (i) it is stratified into numerous branches of law
and (ii) it constitutes a symbiosis of several national, supranational and international private legislati-
ons that correspond to modern trends of evolution of related social relations. One of the main branches
of domestic private law is civil law, namely the rules tangent to the branch of law in question regulate a
considerable number of social relations varied in terms of structure and content. This article will briefly
address evolutionary-historical aspects of the private law legislation of the Republic of Moldova. In
particular, we will analyze the influence of the Model Civil Code of the CIS States, on the one hand, and
European legislation, on the other. Historical aspects will be divided into three periods.

Keywords: private law, public law, Civil Code, Republic of Moldova, Commonwealth of Independent
States, European Union, European legislation.

ISTORICUL CODIFICARII MATERIEI DE DREPT PRIVAT iN REPUBLICA MOLDOVA

Divizarea intregului sistem de drept in drept public si drept privat vine din cele mai vechi timpuri,
la care ne-am referit in mai multe publicatii personale anterioare. In prezentul articol vom analiza
evolutia dreptului privat in Republica Moldova. Dreptul privat constituie una dintre subdiviziunile
fundamentale ale stiintei dreptului in ansamblu. La nivelul Republicii Moldova, subdiviziunea in cau-
zd reprezintd un specific distinct in contextul in care: (i) este stratificat in numeroase ramuri de drept
si (ii) constituie o simbioza a mai multor legislatii private nationale, supranationale si internationale
care corespund tendintelor moderne de evolutie a relatiilor sociale aferente. Una dintre principalele
ramuri de drept privat autohton este dreptul civil, or anume normele tangente ramurii de drept in ca-
uza reglementeaza un numar considerabil de raporturi sociale variate din punct de vedere a structurii
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si continutului. In prezentul articol vor fi abordate succint aspecte evolutiv-istorice ale legislatiei in
materie de drept privat a Republicii Moldova. In particular, vom analiza influenta modelului Codului
Civil al Statelor CSI, pe de o parte si a legislatiei europene, pe de altd parte. Aspectele istorice vor fi
divizate in trei perioade.

Cuvinte-cheie: drept privat, drept public, Cod civil, Republica Moldova, Comunitatea Statelor Inde-
pendente (CSI), Uniunea Europeanad, legislatie europeana.

HISTOIRE DE LA CODIFICATION DU DROIT PRIVE EN REPUBLIQUE DE MOLDOVA

La division de [’ensemble du systeme de droit en droit public et en droit privé provient des temps
anciens, auxquels nous avons fait référence dans plusieurs publications personnelles précédentes.
Dans cet article, nous analyserons [’évolution du droit privé en République de Moldova. Le droit
privé constitue ['une des subdivisions fondamentales de la science du droit en général. Au niveau de
la République de Moldova, la subdivision en question représente une spécificité distincte dans le con-
texte que: (i) elle est stratifiée en de nombreuses branches du droit et (ii) elle constitue une symbiose
de plusieurs législations privées nationales, supranationales et internationales qui correspondent aux
tendances modernes d’évolution des relations sociales afférentes. L’une des principales branches du
droit privé national est le droit civil, a savoir que les régles tangentes a la branche du droit en question
régissent un nombre considérable de relations sociales variées en termes de structure et de contenu.
Cet article abordera briévement les aspects historiques évolutifs de la législation de droit privé de la
République de Moldova. En particulier, nous analyserons [’influence du Code Civil modéle des Etats
de la CEI d’une part, et de la législation européenne, d’autre part. Les aspects historiques seront
divisés en trois périodes. )

Mots-clés: droit privé, droit public, Code Civil, République de Moldova, Communauté d’Etats In-
dépendants, Union Européenne, législation européenne.

UCTOPUSA KOAUDPUKALIUN YACTHOTI'O ITPABA B PECIIYBJIMKE MOJIJIOBA

Pasoenenue gcetl npagosotl cucmemsl Ha NyOIUUHOE NPABO U YACHHOE NPABO BOCXOOUM K OPEGHUM
8peMeHaM, O YeM Mbl YNOMUHANU 8 HECKONbKUX NPedblOyux ceoux nyonukayusax. B oanuoi cmamoe
Mbl BPOAHAIUZUPYEM I80TIOYUI0 YACcmHO20 npasa & Pecnybnuxe Mondosa. Yacmuoe npago - 00uH u3
@dyHOamenmanbHuIX pazoenos wpuoudeckoll Hayku 6 yenom. Ha yposne Pecnyonuku Monoosa paccma-
mpueaemoe noopazoeienue npeocmasisem coool Omuyemuusyio cneyuhuKky 8 KOHmeKcme, 8 KOMopoM.
(i) ono cmpamuguyuposano nHa muodcecmso ompaciell npasa u (ii) npeocmasisiem cobou cumoOU03
HEeCKONbKUX HAYUOHANbHBIX, HAOHAYUOHAIbHBIX U MEHCOYHAPOOHBIX YACHHbIX 3AKOHOO0AMelbCm8s, KO-
mopwvie COOMBemMcmayn CO8PEMEeHHbIM MeHOeHYUAM PA38UMUL COYUATbHBIX omHoueHull. OOHOU U3
OCHOBHbBIX OMpAciell BHYMPEHHe20 YACMHO20 NPAsd AGIAemcsl 2pANCOAHCKoe nPaso, Mo ecib HOPMb,
omHocAwUecs K OAHHOL OMPACiy NPasd, pe2yiupyom 3HA4UmMenIbHoe KOAUYeCmeo COYUdibHbIX Oml-
HOWleHUU, OMAUYAIOWUXCA O CIPYKMYpe U CO0epixcanuto. B cmambe maxaice Kpamrko paccmompenvl
960HOYUOHHO-UCMOPUYECKUEe ACHeKMbl 3aKOHOOamenbecmaa o uacmuom npase Pecnyonuku Mondosa.
B uacmuocmu, mul npoananuzupyem enuauue modenu I pasxcoanckoeo kooexca 2ocyoapcme CHI, ¢
OOHOI CMOPOHDL, U e8PONENCKO20 3AKOHO0AmenlbCcmad, ¢ Opyeot. Mcmopuueckue acnexmsi Oyoym pas-
Oenenvl Ha mpu nepuood.

Knroueswle cnosa: uacmrnoe npaso, nyonuunoe npaso, I pasxcoanckuil kooekc, Pecnyonuka Mondosa,
Coopyoscecmeo Hesasucumwvix Tocyoapcme (CHI'), Eeponetickuii Coto3, egponelickoe 3akoHoO0ameb-
cmeo.

distinct Tn contextul in care: (i) este stratificat
in numeroase ramuri de drept si (ii) constitu-
ie 0 simbiozd a mai multor legislatii private
nationale, supranationale si internationale care

Introducere

Dreptul privat constituie una dintre subdi-
viziunile fundamentale ale stiintei dreptului

in ansamblu. La nivelul Republicii Moldova,
subdiviziunea in cauzd reprezintd un specific
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lele ramuri de drept privat autohton este drep-
tul civil, or anume normele tangente ramurii
de drept in cauzd reglementeaza un numar
considerabil de raporturi sociale variate din
punct de vedere a structurii si continutului.

In prezentul articol vor fi abordate succint
aspecte evolutiv-istorice ale legislatiei in ma-
terie de drept privat a Republicii Moldova.

1. Prezentare generala a cronologiei
evolutiei dreptului civil al Republicii
Moldova

Din punct de vedere cronologic, istoria
dreptului privat al Republicii Moldova poate
fi divizata in trei etape, dupa cum urmeaza:

- 1991-2002 — perioadd in care a fost
in vigoare Codul civil al RSSM, adoptat la
26.12.1964;

- 2002-2019 — perioada de aplicare a pre-
vederilor Codului civil al Republicii Moldova,
adoptat la 06.06.2002;

- 2019-prezent — perioada de aplicare a Co-
dului civil modernizat.

1.1. 1991-2002

a.)In ceea ce vizeazia prima perioada,
aceasta incepe cu adoptarea la 26.12.1964,
in sedinta a IV-a a fostului Soviet Suprem al
Republicii Moldova de legislatura a VI-a, a
Codului civil, care urma sa fie pus in aplicare
incepand cu 01.07.1965. Acest cod era format
din 603 articole, grupate in 8 titluri, dupd cum
urmeaza: Dispozitii generale; Dreptul de pro-
prietate; Dreptul obligatiilor; Dreptul de autor;
Dreptul asupra unei descoperiri; Dreptul asu-
pra unei inventii, propuneri de rationalizare si
prototip industrial (abrogat prin Legea nr. 735
din 22.02.1996); Dreptul succesoral; Capaci-
tatea juridica a cetatenilor strdini si a persoa-
nelor fard cetdtenie. Aplicarea legilor civile ale
statelor straine si a tratatelor internationale.'

Titlul I continea 88 de articole cuprinse in
5 capitole si vizau dispozitii cu privire la per-
soane, conventii, reprezentare si prescriptie.
Pe parcursul timpului, in special dupd anul

' Codul civil al RSSM din 26.12.1965.

1990, dispozitiile cu privire la persoanele ju-
ridice au cazut in desuetudine.

Titlul II cuprindea 66 de articole care re-
glementau raporturile de proprietate — pro-
prietatea socialistd asupra mijloacelor de
productie sub forma de proprietate de stat si
proprietate cooperativ colhoznica. Categorii-
le de bunuri ce se aflau in proprietatea perso-
nala erau limitate, ele referindu-se la cele de
uz curent, de consum personal, de confort, si
de gospodarie casnica.

Titlul III era divizat in doua parti:
dispozitii generale cu privire la obligatii si
diferite categorii de obligatii.

Prevederile primei parti impuneau con-
cluzia ca aceste norme aveau menirea de a
asigura dezvoltarea ecomimiei planificate.
Referitor la cea de-a doua parte, codul preve-
dea onorarea lor iTn modul corespunzator si in
termen, prevazand si interdictia de a refuza in
mod unilateral executarea obligatiilor.

Titlul IV - dreptul de autor, completat cu
dispozitiile Legii privind dreptul de autor
si drepturile conexe, reglementa raporturile
care apar in legatura cu crearea si valorifica-
rea operelor literare, de artd, stiintifice pre-
cum si a drepturilor conexe acestora.

Titlu VII - dreptul succesoral era desti-
nat reglementarilor raporturilor succesorale.
Normele incluse in titlul specificat dispuneau
ca succesiunea putea fi legala si testamentara.
In cazul mostenirii legale erau previzute trei
clase de mostenitori, iar pentru unele catego-
rii de persoane era prevazut dreptul la o cota
obligatorie din succesiune.

Titlul VIII, prin intermediul articolelor
596 — 603, era consacrat reglementarii rapor-
turilor cu elemente de extraneitate — capaci-
tatea juridica a cetatenilor strdini si a apatri-
zilor, a persoanelor juridice strdine, indicand
expres legile ce guvernau aceste raporturi.?

1.2. 2002-2019

In ceea ce priveste a doua perioada, aceas-
ta incepe cu intrarea in vigoare a noului Cod

2 Codul civil al RSSM din 26.12.1964.
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civil. Este necesar a mentiona cd procesul de
adoptare a noului Cod civil a inclus in sine o
faza prealabild, un demers care s-a finalizat cu
adoptarea codului. Astfel, la 03.11.1994, Parla-
mentul a adoptat Hotararea nr. 954 — XIII, prin
care a desemnat grupul de elaborare a proiec-
tului de cod civil. La 19.10.2000, Parlamen-
tul adopta in prima lectura proiectul Codului
civil, instituind la 26.10.2000, prin Hotararea
nr. 1315, o comisie speciald care va prezenta
Parlamentului proiectul nominalizat.

La 6 iunie 2002 Parlamentul a adoptat noul
Cod civil structurat in cinci carti, dupa cum
urmeaza: Cartea I — Partea generald; Cartea
II — Drepturile reale; Cartea III — Obligatiile;
Cartea IV — Dreptul succesoral; Cartea V —
Dreptul international privat.?

In Cartea I, Partea generala, sunt cuprin-
se patru titluri: Dispozitii comune, Persoane-
le, Actul juridic si Termenele. Meritul acestei
Carti rezida in reglementarea detaliatd a unor
astfel de institutii precum: actul juridic, obiec-
tul raportului juridic, termenele de prescriptie.

Cartea a II-a - Drepturile reale — cuprinde
cinci titluri: Patrimoniu, Posesiunea, Proprie-
tatea, Alte drepturi reale si Registrul bunurilor
imobile. In aceasti carte pentru prima dati au
fost reglementate Tn mod amanuntit, pe langa
dreptul de proprietate, si alte drepturi reale nu-
mite dezmembraminte ale dreptului de propri-
etate — uzufructul, uzul, abitatia, servitutea si
superficia.

Cartea a III-a - Obligatiile — este cea mai
voluminoasa si continea aproximativ 900 de
articole, divizate 1n trei titluri: Despre obligatii
in general, Despre contracte si Categoriile de
obligatii. In titlul I sunt reglementate institutii
ca pluralitatea de creditori si debitori, cesiunea
de creantd si preluarea datoriilor, efectele nee-
xecutdrii obligatiilor, mijloacele de garantare a
executarii obligatiilor si stingerea obligatiilor
s.a. Cel de-al doilea titlu contine norme refe-
ritoare la continutul si incheierea contractului,
la efectele juridice, interpretarea si Incetarea

3 Codul civil al Republicii Moldova din 06.06.2002
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lui. In titlul I isi gasesc reglementarea diverse
categorii de obligatii, precum: vanzarea-cum-
pararea, schimbul, donatia, locatiunea, etc.

Cartea IV contine VII titluri: Dispozitii
generale cu privire la mostenire; Mostenirea
testamentard; Mostenirea legald; Succesiunea
vacantd; Regimul juridic al mostenitorului;
Confirmarea dreptului la mostenire; Partajul
averii succesorale.

Cartea V contine II titluri: Dispozitii gene-
rale cu privire la dreptul international privat;
Norme conflictuale.

Noul Cod civil, in raport cu cel aplicabil an-
terior, contine o serie de institutii noi, pe care
vom incerca sd le enumeram in mod exhaus-
tiv 1n cele ce urmeaza. Astfel, noul Cod civil
consfinteste uzantele ca izvor de drept, stipu-
land ca: “uzantele se aplica dacd nu contravin
legii, ordinii publice sau bunelor moravuri”. De
asemenea, Codul civil reglementeaza autoapa-
rarea, ca mod de protejare a drepturilor civile.
Institutia curateld si tuteld este si ea reglemen-
tata in Codul civil, anterior aceasta fiind regle-
mentati in Codul familiei. In ceea ce priveste
institutia posesiunii, aceasta este abordatd ca o
stare de fapt, servind drept temei uzucapiunii
ca mod de dobandire a dreptului de proprietate.
Un loc aparte, ca noutate adusa de Codul civil,
il ocupa reglementarea dezmembramintelor
dreptului de proprietate: dreptul de uzufruct,
uz, abitatie, servitute si superficie.

1.3. 2019- prezent

La data de 01.03.2019 au intrat in vigoa-
re prevederile Codului civil modernizat, fapt
care a semnificat o evolutie considerabila a ca-
drului normativ civil al Republicii Moldova.
In acest context, specificam ci au fost realizate
o serie de modificari substantiale.

2. Corespunderea prevederilor Codului
Civil al Republicii Moldova din 06.06.2002
cu prevederile modelului Codului civil al
statelor CSI

Adoptarea Codului civil al Republicii Mol-
dova la 06.06.2002 a constituit o veritabila
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revelatie a dreptului civil in Republica Mol-
dova. Mentionam ca modelul de reglementare
a fost partial preluat din modelul Codului civil
al Comunitatii Statelor Independente (statele
CSI)

Contextual, e de specificat ca actul norma-
tiv model al statelor CSI are urmatoarea struc-
turd: Compartimentul I — Dispozitii comune
(art. 1- art. 219); Compartimentul II — Dreptul
de proprietate si alte drepturi reale (art. 220
— art. 307); Compartimentul III — Partea ge-
nerala a dreptului obligational (art. 308 — art.
448); Compartimentul IV — Tipuri speciale
de obligatii (art. 449 — art. 1033); Comparti-
mentul V — Proprietatea intelectuald (art. 1034
— art. 1145); Compartimentul VI — Dreptul
succesoral (art. 1146 — art. 1193); Comparti-
mentul VII - Dreptul international privat (art.
1194 — art. 1235).*

Astfel, se desprinde faptul cd diferenta
principala sub aspect structural dintre regle-
mentdrile Codului civil al Republicii Moldo-
va si Codul civil model al statelor CSI rezida
in reglementarea proprietatii intelectuale. In
acest context, specificdim cd normele aferente
dreptului proprietdtii intelectuale se regasesc
in acte normative diferite de Codul civil.

In continuare vom aborda asemanrile din-
tre reglementarile Codului civil al Republicii
Moldova si Modelul Codului civil al statelor
CSI, conform structurii actelor normative in
cauza.

La nivelul dispozitiilor generale, ambele
acte normative contin norme privind rapor-
turile reglementate de legislatia civild, struc-
tura legislatiei civile, uzantele, analogia legii
si a dreptului, actiunea in timp a legii civile,
raporturile dintre legislatia civild si tratele
internationale, temeiurile aparitiei drepturilor
si obligatiilor civile, exercitarea drepturilor,
apararea judiciard a drepturilor civile, meto-
dele de aparare a drepturilor civile, declararea
nulitatii actului ce contravine legii emis de

4 Modelul Codului civil al Comunitatii Statelor Indepen-
dente (CSI), aprobat la 17.02.1996.

o autoritate publica, autoapararea, repararea
prejudiciilor, apdrarea onoarei, demnitatii si
reputatiei profesionale, persoane (capacitatea
de folosinta si capacitatea de exercitiu a per-
soanelor fizice si juridice), tutela si curatela,
reorganizarea persoanelor juridice, societatilor
comerciale, tipurile particulare de societati co-
merciale, organizatiile necomerciale, actul ju-
ridic si reprezentarea, termenele.

Astfel, printre cele mai importante preve-
deri coincidente din Cartea I a Codului civil al
Republicii Moldova cu prevederile modelului
Codului civil al statelor CSI, consideram ur-
matoarele:

Ambele acte prevad raporturile reglemen-
tate de legislatia civila. Astfel, potrivit preve-
derilor art. 2 alin. (1) din Codul civil al Re-
publicii Moldova din 06.06.2002 in redactia
initiald: ,,Legislatia civild determina statutul
juridic al participantilor la circuitul civil, te-
meiurile aparitiei dreptului de proprietate si
modul de exercitare a acestuia, reglementeaza
obligatiile contractuale si de altd natura, alte
raporturi patrimoniale si personale nepatrimo-
niale conexe lor.”

Corespunzator, in conformitate cu prevede-
rile art. 1 alin. (1) din Modelul Codului civil al
Statelor CSI, ,,I'paxkmaHckoe 3aKOHOIATEIh-
CTBO OIIPE/IEIISICT MPABOBOE ITOJIOKEHHE y4acT-
HHUKOB TPa)KIaHCKOTO 000pOTa, OCHOBaHHS
BO3HUKHO-BCHHUSI U TIOPSJIOK OCYIIECTBICHHS
paBa COOCTBEHHOCTH H APYTHX BEIHBIX ITPAB,
IpaB Ha Pe3yJbTaThl MHTEIICKTYaTbHOU Jes-
TENBHOCTH, PEryJIHPYeT IOTOBOPHBIC M WHBIC
00s13aTeIbCTBA, & TAKKE JPYTUe UMYIIECTBEH-
HBIC ¥ CBS3aHHBIC C HUMH JINYHBIC HEMMYIIlE-
CTBEHHBIC OTHOIICHHS, OCHOBaHHBIE Ha pa-
BEHCTBE, aBTOHOMHH BOJIM ¥ IMYIIIECTBEHHON
CaMOCTOSATENILHOCTH UX Y4aCTHHKOB.”

De asemenea, art. 2 alin. (2) dispune asupra
reglementarii raporturilor de familie, locative,
de munca, de exploatare a resurselor naturale
si de protectie a mediului Tnconjurator.

In acelasi context, Modelul Codului civil al
Statelor CSIprevede urmatoarele: ,,Cemeiinsbie,
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TPYIOBbIE OTHOILIEHHS, OTHOILICHHS MO WC-
M0JIH30BaHUIO TPUPOIHBIX PECYPCOB U OXPaHE
OKpY>Kalollel cpejipl, OTBEYarolue MpHU3HA-
KaM, YKa3aHHBIM B a03alie mepBoM HaCTOsIIIE-
TO MyHKTAa, PETYIUPYIOTCS TPAKIAHCKAM 3a-
KOHOJIaTeIbCTBOM, €CIIM 3aKOHOJATeIbCTBOM
0 Opake U ceMbe, TPYHAOBBIM, 3€MEIbHBIM U
JPYTUM CHEeIHaIbHBIM 3aKOHOIATEIbCTBOM HE
IIPEyCMOTPEHO UHOE.”

In continuare, art. 4 reglementeaza uzanta in
calitate de izvor de drept civil. Astfel, potrivit
prevederilor respective: ,, (1) Uzanta reprezinta
o norma de conduita care, desi, neconsfintita de
legislatie, este general recunoscutd si aplicata
pe parcursul unei perioade indelungate intr-un
anumit domeniu al raporturilor civile. (2) Uzan-
ta se aplica numai daca nu contravine legii, or-
dinii publice si bunelor moravuri”

Concomitent, In acord cu prevederile art.
5 din Modelul Codului civil al Statelor CSI,
»l. OObl1aeM aemoBoro ob6opoTa MpU3HAET-
CSl CIIOKMBIIEECS U LIMPOKO MPUMEHSIEMOE B
KaKoH-1100 00JacTH MPEANPUHUMATEITHCKON
JIeSITEIbHOCTH MIPABUIIO TMOBE/ICHUS, HE MPe-
YCMOTpPEHHOE 3aKOHOJATeIbCTBOM, HE3aBUCH-
MO OT TOT0, 3a()MKCHPOBAHO JIN OHO B KAKOM-
6o nokymente. 2. OOpyau AenoBOro 00o-
poTa, MPOTHBOpEYAIINE OOS3aTeIbHBIM IS
YYaCTHHKOB COOTBETCTBYIOIIETO OTHOIICHUS
TIOJIOKEHUSIM 3aKOHOATENHCTBA MIIH JIOTOBO-
pa, He IpUMEHAIOTCS.”

Consecvent, Codul civil al Republicii Mol-
dova consacrd analogia legii si analogia drep-
tului. O reglementare similara se regaseste si
in Modelul Codului civil al statelor CSI. De
asemenea, art. 6 (care reglementeaza actiunea
in timp a legii civile) enuntd doud principii
fundamentale a actiunii in timp a legii respec-
tive: principiul neretroactivitatii legii noi si
principiul ultra activitatii legii vechi.

Contextual, in conformitate cu dispozitia
normei de la art. 4 din Modelul Codului civil
al Statelor CSI, ,,1. AKTHI Tpa)xIaHCKOTO 3a-
KOHOJIATEJIbCTBA HE UMEIOT 00paTHOW CHIIBI U
NPUMEHSIOTCSI K OTHOUICHUSM, BO3HHUKIIUM
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rnocJjie BBeJAeHUs ux B AercTBue. JlelicTBue 3a-
KOHA pacrlpOoCTpaHsIeTCs Ha OTHOILICHHUS, BO3-
HUKIIUE 10 BBEJCHHUSI €T0 B IEHCTBUE, TOJIBKO
B CJIyYasX, KOTJa 3TO MPsIMO MPEIyCMOTPEHO
3akoHOM. 2. Ilo oTHOIIEHUSIM, BO3HUKIITUM JI0
BBEJICHUS B JICCTBHE aKTa TPa)JIaHCKOTO 3a-
KOHOJIaTeJIbCTBA, OH MPUMEHSIETCS K TIpaBaM U
00s13aHHOCTSIM, BO3HUKIINM TIOCJIC BBEICHUS
€ro B JICHICTBHE, 32 UCKIIOUEHUEM OTHOIICHHIA
CTOPOH TIO JIOTOBOPY, 3aKJIIOUYCHHOMY 10 BBE-
JICHUSI B JICUCTBHE aKTa TPAXKTAHCKOTO 3aKO-
HOJIATEIJILCTRA.

Ecnu mocne 3akiio4eHust 0roBopa IMpH-
HST 3aKOH, yCTaHABJIMBAIONIHNI 00s3aTEIIbHBIC
JUIsSL CTOPOH IPaBHJIa, HHBIC, YEM T€, KOTOphIC
JICCTBOBAIM TPH 3aKIIOYCHUU JIOTOBOPA,
YCIIOBHSI 3aKJIFOYEHHOTO JIOTOBOPA COXPAHSFOT
CHITY, KPOME CITy4aeB, KOT/Ia B 3aKOHE YCTaHOB-
JICHO, 4TO €T0 ICHCTBHE PACIIPOCTPAHSIETCS HA
OTHOUICHHSI, BO3HUKIIINE U3 PaHEe 3aKIIF0YCH-
HBIX IOTOBOPOB.”

In continuare, prin intermediul prevederilor
art. 8 alin. (2) sunt indicate izvoarele aparitiei
drepturilor si obligatiilor civile. In acest sens,
era dispus: ,,Drepturile si obligatiile civile
apar:

a) din contracte si din alte acte juridice;

b) din acte emise de o autoritate publica,
prevazute de lege drept temei al aparitiei drep-
turilor si obligatiilor civile;

c¢) din hotarare judecatoreasca in care sunt
stabilite drepturi si obligatii;

d) In urma crearii $i dobandirii de patrimo-
niu in temeiuri neinterzise de lege;

e) in urma elaborarii de lucrari stiintifice,
credrii de opere literare, de artd, in urma in-
ventiilor si altor rezultate ale activitatii inte-
lectuale;

f) in urma cauzarii de prejudicii unei alte
persoane;

g) in urma Tmbogatirii fara justa cauza,

h) In urma altor fapte ale persoanelor fizice
si juridice si a unor evenimente de care legis-
latia leagd aparitia unor efecte juridice in ma-
terie civild.”
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Articolul omolog din Modelul Codului civil
al Statelor CSI, prin intermediul prevederilor
alin. (1), dispune: .,...rpakJIaHCKUE MpaBa H
00513aHHOCTH BO3HUKAIOT:

1) U3 AOrOBOpPOB M MHBIX CIEJIOK, IPEny-
CMOTPEHHBIX 3aKOHOM, a TAKXKE M3 JJOTOBOPOB
Y UHBIX CJICJIOK, XOTS U HE TIPEAYCMOTPEHHBIX
3aKOHOM, HO HE MPOTUBOPEUAILUX EMY;

2) U3 aKTOB TOCYJapCTBEHHBIX OpIraHOB,
KOTOpBIE MPEIYCMOTPECHBI 3aKOHOM B Kaue-
CTBE OCHOBaHUS BO3HMKHOBCHHS TpaXkIaH-
CKHX IIpaB U 003aHHOCTEMH;

3) u3 cyneOHOro penieHusl, yCTaHOBHBIIIC-
r0 TPAXKJIAHCKUE TIpaBa 1 00S3aHHOCTH;

4) B pe3ynbTare CO3/laHUs U MpUoOpeTe-
HUSI UMYIIECTBA MO0 OCHOBAHUSIM, HE 3arpe-
IICHHBIM 3aKOHOM;

5) BCIEACTBHE CO3/[aHUS TPOM3BEICHUI
HayKH, JIMTEpaTypbl, UCKyCCTBa, HU300peTe-
HUI U MHBIX PE3yJbTaTOB MHTEIUICKTYAIbHOM
JeSITeIbHOCTH,

6) BCieACTBUE IPUUMHEHUS Bpela Apyro-
MYy JIHILY;

7) BcleACTBUE HEOCHOBATEIBHOTO 00OTra-
IICHUS;

8) BclleICTBUE UHBIX JIEUCTBUM rpaxaaH U
IOPUINYCCKHX JIUIL;

9) BciencTBre COOBITUMH, C KOTOPBIMHU 3a-
KOHOJIaTEIbCTBO  CBS3BIBACT HACTYIUICHUE
I'Pa)KJaHCKO-IIPAaBOBBIX MOCJIEICTBUM.”

Ulterior, prevederile art. 11 din Codul civil
al Republicii Moldova in redactia initiala re-
glementau metodele de aparare a drepturile
civile, care se realizeaza prin:

,»,a) recunoasterea dreptului;

b) restabilirea situatiei anterioare incalca-
rii dreptului §i suprimarea actiunilor prin care
se Incalcd dreptul sau se creeaza pericolul in-
calcarii lui;

¢) recunoasterea nulitatii actului juridic;

d) declararea nulitatii actului emis de o au-
toritate publica;

e) impunerea la executarea obligatiei in
natura;

f) autoaparare;

g) repararea prejudiciilor;

h) incasarea clauzei penale;

1) repararea prejudiciului moral;

J) desfiintarea sau modificarea raportului
juridic;

k) neaplicarea de catre instanta de judecata
a actului ce contravine legii emis de o autori-
tate publica;

1) alte cai prevazute de lege.”

Prevederi similare se contin si Tn Modelul
Codului civil al Statelor CSI. In acest sens,
conform art. 12 din actul nominalizat, ,,3amura
IpaXXAaHCKHUX MIPAB OCYIIECTBISETCS MyTeM:

1) npu3Hanus npasa;

2) BOCCTAHOBIICHMS TIOJIOKECHHS, CyIIle-
CTBOBABILIETO /10 HApyILIEHUs IPABa;

3) mpecedeHus IEHCTBUM, HaApPYIIAOIIAX
NPaBO WJIM CO3/IAIONIMX YTPO3y €ro Hapyuie-
HUS;

4) mpu3HAHUS CHEJKU HeIeHCTBUTEIBHON
Y MPUMEHEHHUS TOCIEACTBUI €€ HEIACHUCTBU-
TEJIbHOCTH;

5) npu3HaHUs HEIEHCTBUTENLHBIM aKTa To-
CYIapCTBEHHOTO OpraHa;

6) MPUCYXXJEHUS K HCIIOJHCHHUIO 00s3aH-
HOCTHU B HaType;

7) BO3MeEIICHUS YOBITKOB;

8) B3BICKaHUS HEYCTONKH,

9) KOMIeHca MOPaIbHOTO Bpe/a;

10) npekpalieHust UM U3MEHEHUs TpaBo-
OTHOILICHUS;

11) HempuMeHEHHUsI CyIOM aKTa Tocyaap-
CTBEHHOTO OpraHa, He COOTBETCTBYIOIIETO 3a-
KOHOJIaTEJIbCTRY;

12) uHbIMH crioc00aMu, IPEAYCMOTPEHHBI-
MU 3aKOHOM .

Ultimul articol din Titlul T reglementeaza
apdrarea onoarei, demnitatii si reputatiei pro-
fesionale. Prevederile corespondente din Mo-
delul Codului civil al Statelor CSI se regasesc
la textul art. 19.

In continuare, in textul titlului II se contin
prevederi privind regimul juridic al persoane-
lor n general.
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Cu referire la persoanele juridice, prin inter-
mediul prevederilor art. 55 din Codul civil al
Republicii Moldova in redactia initiala a aces-
tuia, este definitd persoana juridica dupa cum
urmeaza: ,,Persoand juridica este organizatia
care are un patrimoniu distinct si rdspunde pen-
tru obligatiile sale cu acest patrimoniu, poate
sa dobandeasca si sa exercite in nume propriu
drepturi patrimoniale si personale nepatrimoni-
ale, sa-si asume obligatii, poate fi reclamant si
parat in instanta de judecatd.” O prevedere si-
milard se contine in norma de la art. 61 alin. (1)
din Modelul Codului civil al Statelor CSI. Ast-
fel, in conformitate cu prevederile respective,
,,JOPHIYECKNM JIUIIOM MTPU3HAETCS OpraHnu3a-
IHsI, KOTOpasi IMEET B COOCTBEHHOCTH, XO351ii-
CTBEHHOM BEJICHUH HJIM OTICPATHBHOM YIIPaB-
JeHrH 000COOIICHHOE MMYIIIECTBO U OTBEYAeT
10 CBOMM 00$13aTEILCTBAM STHM UMYILECTBOM,
MOXKET OT CBOETO MMEHH NPUOOpETaTh U OCY-
IECTBIISITh UMYIIICCTBEHHBIC U JINYHBIC HEUMY-
[IECTBEHHBIE MPaBa, HECTU 00S3aHHOCTH, OBITh
HCTIIOM M OTBETYMKOM B cyze.”

In continuare, mentionam faptul ca in tex-
tul ambelor acte se regasesc prevederi cu pri-
vire la capacitatea de folosintd si capacitatea
de exercitiu a persoanelor fizice si juridice,
dispozitii cu privire la formele de organizare
juridica a persoanelor juridice cu scop lucra-
tiv si nelucrativ, precum si norme referitoare
la modalitati de reorganizare/transformare a
persoanelor juridice cu scop lucrativ.

Titlul III poartd denumirea de ,,Actul juri-
dic si reprezentarea”, o denumire similara fi-
ind atribuitd si compartimentului corespunza-
tor din Modelul Codului civil al Statelor CSI
—,,CHIeTIKH U MPeACTaBUTEIBCTBO

Astfel, in textul art. 195 era expusa definitia
actului juridic, acesta fiind definit drept ,,ma-
nifestarea de catre persoane fizice si juridice
a vointei indreptate spre nasterea, modificarea
sau stingerea drepturilor si obligatiilor civi-
le.” Respectiv, art. 152 din Codul civil model
consacra urmatoarele definitie a actului juriric
,»CIelKaMu TIPU3HAIOTCS NIEHCTBUS TpaxIaH
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U IOpUINYECKUX JIUI, HAlpaBJICHHBIE Ha
YCTaHOBIICHHE, H3MEHEHHUE WIIN TIPEKPAIICHHIE
rpakIaHCKHUX TIpaB ¥ 00s3aHHOCTEH.”

Ulterior, urmeaza dispozitiile cu privire la
nulitatea actului juridic. Codul civil distinge
nulitatea absolutd de nulitatea relativa a actului
juridic. In acelati context, art 165 din Modelul
Codului civil al Statelor CSI reglementeaza
,»OCIIOPUMBIE U HUYTOXHBIE CIETKH .

In continuare, remarcam faptul ca prevede-
rile modelului Codului civil al statelor CSI se
suprapun cu prevederile Codului civil al Re-
publicii Moldova doar sub aspect structural.
Astfel, in cadrul ambelor acte se regasesc re-
glementari cu privire la dreptul de proprietate
si alte drepturi reale, obligatiile, contractele,
tipuri speciale de obligatii, dreptul succesoral,
dreptul international privat, in ordinea speci-
ficata.

3. Influenta legislatiei europene asupra
legislatiei civile a Republicii Moldova

La 01.03.2019 au intrat in vigoare modifi-
carile operate la textul Codului civil al Repu-
blicii Moldova, etapa cunoscutd sub denumi-
rea de modernizarea Codului civil.

Cele mai importante surse legislative de
referinta In sensul elaborarii proiectului de mo-
dificare a Codului civil al Republicii Moldova
(In continuare — proiectul) sunt urmatoarele:

- Proiectul Cadrului Comun de Referinta
(Draft Common Frame of Reference) al Uni-
unii Europene, dezvoltat de mediul academic
din Europa, publicat in 2008;

- Codul civil german;

- Codul civil francez, inclusiv modifica-
rile operate prin Ordonanta nr. 2016-131 din
10 februarie 2016 de reformare a dreptului
contractelor, a regimului general si a probei
obligatiilor (Ordonnance n° 2016-131 du 10
feévrier 2016 portant réforme du droit des con-
trats, du régime général et de la prevue des
obligations);

- Codul civil al Italiei; al Olandei; legile de
drept privat ale Estoniei; noile coduri civile
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ale Cehiei (2014), Ungariei (2014), Argentinei
(2015);

- Noul Cod civil al Romaniei, In vigoare
din 1 octombrie 2011;

- Codul civil al Federatiei Ruse, cu modi-
ficarile operate prin reforma pusd in aplicare
intre anii 2013 si 2015;

- dreptul european — in special Directi-
vele In materie de drept privat si al protectiei
consumatorilor. De asemenea, s-a luat in cont
Proiectul de Regulament al Parlamentului eu-
ropean si al Consiliului privind Legislatia eu-
ropeana comund in materie de vanzare (Com-
mon European Sales Law Regulation - CESL),
care 1nsd nu a fost adoptat la nivelul UE.

Scopul Proiectului a fost de a moderniza
dreptul privat al Republicii Moldova, conform
ultimelor tendinte europene si internationale
in materie, de a face legislatia civila mai exac-
ta si mai previzibila, de a reglementa mai bine
drepturile personalitatii i limitele acestora, de
a proteja mai bine valabilitatea contractelor,
de a responsabiliza administratorii persoane-
lor juridice de drept privat’.

Sub aspectul dispozitiilor comune, proiec-
tul completeaza art. 1 al Codului cu principiul
protectiei vietii intime, private si de familie,
cel al bunei-credinte si al protectiei consuma-
torului. In acelasi context, proiectul introduce
principiul recunoscut deja de cétre Curtea Eu-
ropeand a Drepturilor Omului, de interpretare
si aplicare a legii Intr-un mod uniform si cert
(art. 4 alin. (4) din Codul civil modernizat).

In acelasi context, in scopul dezvoltirii
principiului bunei-credinte, care, in dreptul
privat, indeplineste numeroase functii de com-
pletare a lacunelor legislative si de ordonare
a comportamentului subiectelor de drept civil,
dupa modelul art. I. — 1:103 din Proiectul Ca-
drului Comun de Referintd (DCFR), se defi-
neste buna-credintad. De asemenea, se defines-

5 Nota informativa asupra proiectului de moderniza-
re a Codului Civil al Republicii Moldova. http://justice.
gov.md/public/files/transparenta_in_procesul decizional/
coordonare/2017/aprilie/Nota_informativ_proiect amenda-
re_Cod_civil xxxxxxx.pdf

te caracterul rezonabil pe baza modelului art.
I. — 1:104 DCFR.

,»Dupa modelul art. 7 Cod civil Quebec, art.
15 Cod civil al Romaniei si art. 10 Cod civil
al Federatiei Ruse se defineste si reglemen-
teaza abuzul de drept, adica exercitarea unui
drept subiectiv exclusiv cu intentia de a cau-
za altei persoane un prejudiciu sau a-i dauna
in alt mod. Proiectul de asemenea introduce
principiul recunoscut in dreptul privat, nemo
auditur propriam turpitudinem allegans, adica
interdictia invocdrii comportamentului propriu
ilicit sau de rea-credinta (art. 14 din Codul ci-
vil modernizat), care este legiferat de art. 1:4
alin. (2) s1(3) Cod civil al Ungariei, art. 1 alin.
(4) Cod civil al Federatiei Ruse, precum si §6
alin. (2) Cod civil al Cehiei.

Totodata, avand in vedere ca in raporturile
juridice civile notificarile joaca un rol decisiv,
fie atunci cand se comunica un act juridic (se
inainteazd o pretentie, se face o oferta de a con-
tracta sau se face o notificare de rezolutiune a
raportului contractual) sau a unei informatii
intr-un scop juridic (se ofera anumite informa-
tii consumatorului), proiectul introduce noul
art. 22 in Codul civil, pe baza modelului art.
I. — 1:109 DCFR. Se recunoaste ca notifica-
rea poate fi facuta prin orice mijloace adecva-
te circumstantelor daca legea sau actul juridic
nu impune o anumita cerintd de forma. Pentru
protectia consumatorilor se prevede ca orice
clauza contrard dispozitiilor prezentului arti-
col in detrimentul consumatorului este nula.

In ceea ce priveste reglementirile cu privire
la persoane, s-a introdus sintagma ,,resedinta
obisnuita”, care este practic echivalatd cu ter-
menul ,,domiciliu”.

Cu referire la modificarile operate la nor-
mele care reglementeaza persoanele juridice,
completarile proiectului la art. 177 din Codul
civil modernizat, se referd la mai multe tendin-
te legislative moderne:

* posibilitatea ca o persoana juridica sa aiba
mai mulfi administratori (fapt admis expres de
Legea privind societatile pe actiuni si Legea
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privind societdtile cu raspundere limitatd).
Alin. (5) introduce regula supletiva ca fieca-
re administrator poate actiona de sine statator,
contrariul (cd mai multi sau toti administrato-
rii trebuie sd aprobe un act juridic al persoanei
juridice) poate fi prevazut in actul de constitu-
ire, dar este opozabil tertilor doar daca in re-
gistrul de publicitate aferent acelei persoanei
juridice s-a facut o mentiune expresa in acest
sens. Ultima cerinta are ca scop de a scuti tertii
de sarcina de a verifica actul de constituire al
persoanei juridice In privinta acestui aspect;

* posibilitatea ca o persoana juridica sa aiba
ca administrator o altd persoand juridica. S-a
statuat cd persoana juridica cu scop lucrativ
poate avea 1n calitate de administrator o alta
persoand juridicd. In privinta persoanei ju-
ridice cu scop nelucrativ, ele vor putea avea
administrator o altd persoana juridica doar in
cazurile expres prevazute de lege;

* 1n raporturile cu tertii, persoana juridica
este angajatd prin actele juridice ale adminis-
tratorului cu exceptia cazului cand actele ast-
fel incheiate depasesc limitele Tmputernicirilor
sale prevazute de lege. Norma respectiva deja
se regaseste in Legea privind societatile cu
raspundere limitatd si transpune art. 10(2) din
Directiva 2009/101/EC;

* inregistrarea administratorului in regis-
trul de publicitate prevazut de lege face inopo-
zabila tertilor orice incélcare cu privire la de-
semnarea acestora. Norma respectiva deja se
regaseste in art. 74 alin. (2) din Legea privind
societatile cu raspundere limitatd si transpune
art. 9 din Directiva 2009/101/EC;

Cu privire la actul juridic si la reprezentare,
in convergentd cu noile tendinte de uniformi-
zare a dreptului contractelor, s-a decis exclu-
derea art. 207 din Cod, astfel incat cauza nu
mai este o conditie de validitate de sine-stata-
toare a unui contract sau a altui act juridic. Pe
langd argumentele privind caracterul imprevi-
zibil si dificil de probat al acestei conditii, de-
cisiv a fost si faptul ca Codul civil francez, cel
care a legiferat prima datd cauza contractului,
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a renuntat la ea in urma modificarilor operate
prin Ordonanta nr. 2016-131 din 10 februarie
2016 de reformare a dreptului contractelor, a
regimului general si a probei obligatiilor. Un
numar foarte limitat de state europene men-
tin cauza in calitate de conditie de validitate a
contractelor.

De asemenea, s-a introdus art. 325 din Co-
dul civil modernizat conform caruia, in cazuri-
le expres prevazute de lege, la cererea persoa-
nei indreptatite, instanta de judecatd poate sa
pronunte o hotdrare judecatoreasca care, din
data ramanerii definitive, tine loc de act juri-
dic daca debitorul refuza, fara justificare, sa
incheie actul juridic, iar toate celelalte conditii
de validitate vor fi intrunite.

Cu privire la nulitate, capitolul respectiv
a fost reformat esential, avand in vedere de-
ficientele constatate in jurisprudenta volumi-
noasa in cauzele in care se invoca nulitatea,
fie pe cale de actiune, fie pe cale de exceptie
procedurala. Grupul de lucru a recunoscut ca-
racterul drastic al nulitatii, care poate duce la
pierderea proprietatii si la desfiintarea unor si-
tuatii care demult s-au consumat. Pornind de
la modelele oferite de Codul civil al Romaniei
si Codul civil al Federatiei Ruse, in redactia
Legii federale N 100-®3 din 7 mai 2013, s-a
stabilit criteriul clar de delimitare intre nuli-
tatea absoluta si nulitatea relativd, dupa cum
urmeaza: ,,(1) Actul juridic este nul dacad nu-
litatea sanctioneaza incalcarea unei dispozitii
legale prin care se ocroteste un interes general
(nulitate absolutd). (2) Actul juridic este anu-
labil daca nulitatea sanctioneaza incalcarea
unei dispozitii legale prin care se ocroteste un
interes particular (nulitate relativa).” ¢

Clarificarea trebuie coroboratd cu abroga-
rea art. 220 alin. (1) din redactia precedenta a
Codului civil, din care rezulta o prezumtie de
nulitate absoluta, farda a examina natura intere-
sului protejat prin nulitate. La alin. (3) se in-
troduce prezumtia de nulitate relativa, in cazul
in care natura nulitatii nu este prevazuta ex-

¢ Tbidem.
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pres si nici natura interesului ocrotit nu reiese
in chip neindoielnic (in acelasi sens, art. 1252
din Codul civil al Romaéniei si art. 168 alin. (1)
Cod civil al Federatiei Ruse). De asemenea, se
recunoaste dreptul partilor de a constata nuli-
tatea absoluta sau de a declara nulitatea relati-
va prin acordul acestora, sigur cd, doar atunci
cand existd temei pentru o asemenea nulitate.
Altfel, insusi acordul de constatare a nulitatii
ar fi nul.

In scopul protectiei consumatorilor, pornind
de la Codul de consum al Italiei, s-a introdus
conceptul de nulitate de protectie a consuma-
torului, care este o cauza de nulitate absoluta,
chiar dacd protejeaza un interes particular, al
consumatorului. Totodata, o asemenea nulita-
te se va pronunfa doar daca si doar Tn masura
in care, ea avantajeazd consumatorul. in rest,
contractul va trebui mentinut.

Art. 334 in redactia Codului civil moder-
nizat rezolva o problema frecventa aparuta in
practica notariala si in jurisprudentd prin ofe-
rirea raspunsului la Intrebarea daca incalcarea
unei norme imperative atrage nulitatea actului
juridic atunci cand norma imperativa nu pre-
vede expres sanctiunea nulitatii. In acest sens,
se foloseste distinctia identificatd de doctrina
contemporand intre nulitatea expresa si nuli-
tatea virtuala: (2) Actul juridic sau clauza care
contravin unei dispozitii legale imperative
sunt nule sau anulabile daca aceasta sanctiu-
ne este prevazuta expres de dispozifia legala
incalcata (nulitatea expresd). (3) Actul juridic
sau clauza care contravin unei dispozitii lega-
le imperative ce nu prevede expres sanctiunea
nulitatii sunt nule sau anulabile daca aceasta
sanctiune trebuie aplicata pentru ca scopul dis-
pozitiei legale incalcate sa fie atins (nulitatea
virtuald). Astfel, in absenta unei prevederi ex-
prese a sanctiunii nulitatii in norma imperati-
va Incalcata, cel ce invoca nulitatea va trebui
sa demonstreze ca nulitatea trebuie aplicata
pentru ca scopul dispozitiei legale incalcate
sa fie atins. Per total, solutiile stabilite de pro-
iect favorizeaza valabilitatea actelor juridice

si plaseaza nulitatea ca o sanctiune extrema si
exceptionala.

Conceptul de act juridic ineficient este fo-
losit In mai multe sisteme de drept dezvolta-
te pentru a indica situatia juridica a unui act
care, desi nu este nul (nu este ilegal In vreo
privintd), este lipsit de un element constitu-
tiv (de regula, de consimtamantul unei per-
soane anume) pentru a produce efecte juridi-
ce. In Germania, conceptul este cunoscut ca
schwabende Unwirksamkeit, in Italia - ineffi-
cacita, DCFR foloseste ,,ineffectiveness”, iar
doctrina ruseasca vorbeste despre ,,cieinka,
9YbU TPABOBBIC IOCIEACTBUS HAXOIATCA B
cocTosiHMM nojBemeHHoctn” . Ceea ce apro-
prie ineficienta de nulitatea absolutd, este
ca, ambele fiind actiuni in constatare, sunt
imprescriptibile. Ceea ce aproprie ineficien-
ta de nulitate relativa este cd ambele pot fi
remediate prin obtinerea consimtamantului
persoanei corespunzitoare. insi, ineficienta
nu poate fi egalata nici cu nulitatea absolu-
ta si nici cu cea relativa. Art. 357 defineste
ineficienta, prevede cd ea poate fi inldtura-
ta, permite invocarea ei atat pe cale de acti-
une cat si cale de exceptie procedurala, iar
instanta este obligata sa o invoce din oficiu.
Actiunea 1n constatare a ineficientei actului
juridic cat si exceptia prin care se invoca in-
eficienta sunt imprescriptibile dacad legea nu
prevede altfel.

Cu privire la termene, art. 404 din Codul
civil modernizat (durata maxima a termenului
de prescriptie extinctivd) introduce o noutate
esentiald in materie de prescriptie, si anume
ca, In toate cazurile, termenul de prescriptie
extinctiva nu poate depdsi durata maxima de
10 ani de la data incalcarii dreptului, iar in
cazul actiunilor cu privire la repararea preju-
diciului patrimonial si moral cauzat prin de-
ces sau vatamarea sanatatii, 30 ani de la data
incalcarii dreptului. Insd, in orice caz, nu se
permite scurtarea termenului prescriptiei cu
mai putin de 1 an si nici extinderea termenului
prescriptiei peste 10 ani.
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Cu privire la drepturile reale, prevederile
introduse in Codul civil modernizat au drept
obiectiv revenirea la sistemul traditional de a
reglementa regimul bunurilor imobile si anume
se revine la principiul ca tot ce se afla pe teren
face parte din teren (superficies solo cedit). In
acest sens, se introduce regula ca bun imobil
se considera terenul, iar constructiile, lucrari-
le, drumurile, alte amenajari de pe el, fac parte
componentd din teren (cf. §93-95 Codul civil
german; § 50 Partea Generala a Codului civil
al Estoniei, 2002; art. 968 Cod civil Letonia,
1994; art. 900 si 951 Cod civil Quebec etc.).
Astfel, proprietarul terenului cu constructie nu
poate vinde sau ipoteca constructia, dar poate
pastra terenul.

Cu privire la obligatii, una din metodele
modernizdrii este abrogarea si recodificarea
legilor speciale care au acelasi obiect de re-
glementare ca si normele existente in Codul
civil: Legea nr. 198-XV din 15 mai 2003 cu
privire la arenda in agriculturd; Legea nr. 59-
XVI din 28 aprilie 2005 cu privire la leasing;
capitolele I si II privind contractul de asigu-
rare din Legea nr. 407-XVI din 21 decembrie
2006 cu privire la asigurari; Legea nr. 256 din
9 decembrie 2011 privind clauzele abuzive in
contractele incheiate cu consumatorii; Legea
nr. 8 din 26 februarie 2016 privind drepturile
consumatorilor la Incheierea contractelor.

Recodificarea are ca obiectiv in primul
rand excluderea, in masura posibila, a parale-
lismelor 1n legislatia civila, care, la randul sau,
contribuie la aplicarea uniforma a legislatiei si
usureaza sarcina practicienilor de cunoastere a
legislatiei civile.

In special, au fost introduse modificari in
materie de neexecutare a obligatiilor. Acest
capitol, expus in redactie noud de catre pro-
iect, este unul din capitolele cheie ale mo-
dernizarii propuse la Codul civil. In primul
rand, fiindcd reglementarile sale inlocuiesc
complet nu doar fostul capitolul V (Efecte-
le neexecutdrii obligatiei), ci si Capitolul
IIT (Contractul sinalagmatic) din Titlul II si
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Capitolul VII (Rezolutiunea, rezilierea si re-
vocarea contractului) din Titlul II. Astfel, ca-
pitolul oferd un sistem unic, coerent de mij-
loace juridice (numite si remedii juridice) ale
creditorului in caz de neexecutare a obligatiei
in general si a obligatiilor contractuale in
particular. Fortificarea sistemului de reme-
dii are loc si prin excluderea unor norme din
capitolele din Titlul III dedicate contractelor
numite, care doar dubleaza regulile din acest
capitol sau care contin derogdri nejustifica-
te de la regulile respectivului capitol. Norme
speciale privind remediile juridice unei parti
contractante intr-un contract numit ar trebui
pastrate daca ele sunt necesare avand in ve-
dere particularitdtile contractului sau daca
o politicd speciald de protectie a unei parti
contractante o impune. Textul Capitolului
VII se bazeazda pe Capitolul 3: Mijloacele
in caz de neexecutare (Chapter 3: Remedies
for non-performance), art. II1.-3:101 - III.—
3:713 DCFR, care pornesc de la principiile si
conceptiile Conventiei de la Viena din 1980
privind contractele internationale de vanzare
de marfuri (la care Republica Moldova este
parte) si Principiile UNIDROIT ale contrac-
telor comerciale internationale.

In ceea ce priveste contractele in general,
noutatea principald introdusa de art. 993 are
menirea de a preciza caracterul dispozitiv al
dispozitiilor cuprinse in Cartea a 3-a. In asa
fel, partile vor avea certitudinea cd pot ame-
naja continutul contractului dupa necesitatile
lor fard riscul de anulare subsecventa a unei
clauze. La moment, numeroase formulari ale
dispozitiilor privitoare la obligatii si contrac-
te sunt ambigue, fiindcd ele edicteazd reguli
de conduita fara a fi insotite de sintagma ,,sub
sanctiunea nulitatii” (astfel indicand caracterul
imperativ) si nici nu sunt insotite de sintagma
,,daca contractul nu prevede altfel” (astfel indi-
cand caracterul dispozitiv). Cu titlu de exem-
plu, mentionam art. 971 in redactia preceden-
ta, caracterul caruia nu este cert, dar logica ar
sugera cd el are caracter dispozitiv. Rigorile
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certitudinii juridice impun o noud abordare in
interpretarea caracterului acestor dispozitii.

Principiul  caracterului  dispozitiv ~ al
dispozitiilor legale din Cartea a 3-a comporta
urmatoarele limitdri: a) ea priveste doar ace-
le dispozitii legale care se refera la drepturi-
le, obligatiile si alte efecte juridice produse
de contract, inclusiv distribuirea riscurilor in
contract. Prin urmare, dispozitiile legale care
reglementeaza conditiile de validitate ale con-
tractelor (inclusiv capacitatea sau cerintele de
forma; ori clauzele esentiale ale unui contract
numit) isi pastreaza caracterul imperativ; b)
chiar daca o dispozitie legala se refera la efec-
tele juridice produse de contract, ea este impe-
rativa dacd sanctiunea nulitatii este prevazuta
de aceasta

Codul civil modernizat introduce un nou ca-
pitol privind obligatiile precontractuale, avand
in vedere cresterea importantei obligatiilor
precontractuale de informare care asigurd ca
partile sa fie informate Tnainte de luarea decizi-
ei de a intra in contract. In special, de informa-
rea precontractuald are nevoie consumatorul,
care se prezuma a fi partea vulnerabila a con-
tractului. Alte obligatii precontractuale regle-
mentate de capitol sunt obligatia de pastrare a
confidentialitatii la negocierea unui contract,
precum si cea de negociere cu buna-credinta.
Capitolul de fata este modelat pe baza capito-
lului III, Cartea II din DCFR.

In ceea ce priveste clauzele abuzive in con-
tracte, actele incheiate cu consumatorii, noua
reglementarea distinge intre: a) clauzele abu-
zive 1n contractele incheiate cu consumatorii
(art. 1072), sunt atat cele cuprinse in listele
exemplificative de la art. 1077-1079, cat si
oricare alte clauzad intr-un contract dintre un
profesionist si un consumator, care nu a fost
negociatd individual se considera abuziva daca
este propusa de catre profesionist si dezavan-
tajeazd considerabil, contrar bunei-credinte,
consumatorul; b) clauzele abuzive in contrac-
tele dintre profesionisti (art. 1073), care sunt
clauzele propuse de catre o parte §i care nu

au fost negociate individual si numai daca ele
sunt cuprinse in lista prevazutd de dispozitiile
art. 1077 si deviaza considerabil, contrar
bunei-credinte, de la bunele practici comer-
ciale. Astfel lista clauzelor abuzive in aceste
contracte este inchisd; c) clauzele abuzive in
alte contracte decat cele prevazute la art. 1072
si 1073, care sunt clauzele propuse de catre o
parte si care nu a fost negociate individual si
numai daca ele sunt cuprinse in lista prevazu-
ta de dispozitiile art. 1077 si dezavantajeaza
considerabil, contrar bunei-credinte, cealalta
parte. Astfel lista clauzelor abuzive in aceste
contracte este inchisa.

Contextual, specificim ca a fost introdusa
o institutie noua, sub denumirea de ,,Fidu-
cia”. Grupul de lucru, in comun cu Ministerul
Justitiei, a elaborat proiectul modificarilor si
completarilor la Cartea 3, inclusiv noul Titlu
IV (Fiducia). In scopul modernizirii dreptu-
lui privat al Republicii Moldova si, in special,
pentru a raspunde la necesitatile practice apa-
rute 1n circuitul civil i comercial tot mai com-
plex, dar si a asigura implementarea unor nou-
tati introduse prin alte modificari si completari
operate la Codul civil, s-a decis introducerea
institutiei fiduciei in Codul civil prin comple-
tarea Cartii 3 cu Titlul IV. Conform proiectu-
lui, fiducia este definita ca ,,un raport juridic
in care o parte (fiduciarul) este obligatd sa
devina titularul unei mase patrimoniale (masa
patrimoniala fiduciard), sa o administreze si
sa dispunad de ea, in conformitate cu conditiile
care guverneaza raportul (conditiile fiduciei),
in beneficiul unui beneficiar sau pentru a pro-
mova un scop de utilitate publica”.

Desi fiducia se bazeaza pe trust-u/ din siste-
mul de drept anglo-saxon, numeroase state din
sistemul continental de drept (la care apartine
si sistemul de drept al Republicii Moldova) au
introdus 1n ultimele decenii conceptul de fi-
ducie. Proiectul de fata se bazeaza pe Cartea
X — Fiducia (Book X — Trusts) din Proiectul
Cadrului Comun de Referintd (Draft Com-
mon Frame of Reference) al Uniunii Europe-
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ne, dezvoltat de mediul academic din Europa,
publicat in 2008. Suplimentar, au fost studi-
ate si s-au tinut cont de ultimele evolutii le-
gislative pe plan international si european si
in special: a) Codul civil francez, in redactia
Legii nr. 2007-211 din 19 februarie 2007, prin
care a fost introdus in Codul civil francez Ti-
tlul XIV,,Despre fiducie”; b) noul Cod civil al
Romaniei, In vigoare din 1 octombrie 2011;
¢) Codul civil al regiunii Quebec; d) proiectul
Directivei UE privind masele protejate (draft
EU Directive on Protected Funds) publicat in
2004.

Cu privire la mostenire, au fost introduse
modificdri care au conditionat o noua redactie
a Cartii IV (care se va intitula ,,Mostenirea”),
pornind de la modelul oferit de Codul civil
german, precum si modul in care acest model
a fost preluat de un alt stat post-sovietic, dar
devenit european, Estonia, prin Legea cu pri-
vire la mostenire din 2009 a Estoniei. La fel,
s-au luat in cont ultimele evolutii legislative
din: a) Franta — Legea franceza de reformare a
succesiunilor din 2006, Loi n°2006-728 du 23
Jjuin 2006; b) Romania — noul Cod civil al Ro-
maniei in vigoare din 2011 si noul Cod de pro-
cedura civila al Romaniei in vigoare din 2013;
¢) dreptul european — in special evolutiile in-
troduse prin Regulamentul (UE) nr. 650/2012
din 4 iulie 2012 privind competenta, legea
aplicabila, recunoasterea si executarea hota-
rarilor judecatoresti si acceptarea si executa-
rea actelor autentice in materie de succesiuni
si privind crearea unui certificat european de
mostenitor (in vigoare din 17 august 2015).

Proiectul Cartii IV urmeaza dispozitiile tra-
ditionale si statornicite de divizare amostenirii
in clase. Schimbarile conceptuale importante,
bazate pe modelul german, sunt: 1) mutarea
categoriei de subiecti mostenitori — parintii
defunctului in clasa a II - a de mostenitori.
Aceasta este o abordare tipicd pentru Europa
continentald, atat in Germania, cat si in Fran-
ta sau Romania. Fratii/surorile defunctului si
ceilalti descendenti ai parintilor defunctului

Ne 1, 2021

vin la mostenire, ca parte a clasei a Il-a, in
absenta parintilor defunctului. 2) sotul supra-
vietuitor este mostenitor legal, Tnsa nu face
parte din nici-o clasd de mostenitori, ci mos-
teneste impreuna fie cu mostenitorii clasei I,
II sau cu buneii. Cota succesorala a sotului
supravietuitor este fixa: 1/4 din mostenire
daca vine in concurs cu mostenitorii clasei I
(copii, In absenta lor — nepotii s.a.m.d.); sau
1/2 mostenire daca vine in concurs cu mos-
tenitorii clasei II (parintii defunctului, fratii/
surorile, sau descendentii lor) sau buneii. In
lipsa mostenitorilor de clasa intai si a doua si
daca buneii nu sunt 1n viata, sau daca acestia
au renuntat la mostenire sau au fost declarati
nedemni, sotul supravietuitor culege intreaga
mostenire. (art. 2185 din Cartea IV in noua
redactie). Aceste doua schimbari consolidea-
za clasa I ca fiind cea a descendentilor de-
functului si se asigurda o adevaratd devoluti-
une, adicd trecerea mostenirii citre genera-
tille mai tinere. Totodata, se reduce numarul
de mostenitori legali de clasa I si, astfel, se
eviti divizarea exagerati a proprietatii. In
continuare se recunoaste venirea descenden-
tilor (nepotilor) la mostenire pe baza dreptu-
lui de reprezentare, preluand locul copilului
defunctului, sau venirea stranepotilor atunci
cand nici copilul si nici nepotul defunctului
nu sunt in viata la data deschiderii mosteni-
rii s.a.m.d. Copiii defunctului mostenesc in
cote succesorale egale (art. 2178 alin.(4) din
proiectul Cartii IV). In cazul cand copilul de-
functului nu era in viata la momentul deschi-
derii mostenirii, copii sai (nepotii defunctului
de la acest copil) mostenesc cota succesorala
a acestui copil in cote egale. O altd schimbare
este cd, daca un copil al defunctului este de-
clarat nedemn, aceasta nu dezmosteneste si
descendentii sai, ci, potrivit art. 2174 alin.(2),
in acest caz cota succesorald a nedemnului se
culege de catre descendentii sdi (in exemplu
de mai sus, nepotii defunctului). Se mentine
reguld ca, in cazul in care defunctul nu are
rude si nici sot supravietuitor sau acestia nu
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pot mosteni din anumite motive, mostenitor
legal este statul (art. 2190 din Cartea IV a Co-
dului civil modernizat).’

In ceea ce priveste normele de drept
international privat, grupul de lucru, in comun
cu Ministerul Justitiei, a elaborat proiectul
modificarilor si completarilor la Cartea a cin-
cea, precum si altor acte legislative. In acest
scop, au fost studiate si s-au inut cont de ulti-
mele evolutii legislative pe plan international
si european si in special: a) Legea de punere in
aplicare a Codului civil german, Codul civil al
Romaniei, al Federatiei Ruse, al Quebec-ului
etc.; b) Conventia de la Haga nr. 35 din 13 ia-
nuarie 2000 privind ocrotirea internationala a
adultilor; ¢) Conventia de la Haga nr. 30 din 1
iulie 1985 privind legea aplicabila fiduciei si
recunoasterea ei; d) Legea model UNCITRAL
privind tranzactiile garantate, editia 2016; e)
Regulamentul (CE) nr. 593/2008 al Parla-
mentului European si al Consiliului din 17 iu-
nie 2008 privind legea aplicabild obligatiilor
contractuale (Roma I); f) Regulamentul (CE)
nr. 864/2007 al Parlamentului European si al
Consiliului din 11 iulie 2007 privind legea
aplicabila obligatiilor necontractuale (Roma
II) ; g) Regulamentul (UE) nr. 650/2012 din
4 iulie 2012 privind competenta, legea apli-
cabila, recunoasterea si executarea hotararilor
judecdtoresti si acceptarea si executarea acte-
lor autentice in materie de succesiuni si privind
crearea unui certificat european de mostenitor.
Scopul proiectului a constat in modernizarea
dreptului international privat al Republicii
Moldova, conform ultimelor tendinte europe-
ne si internationale in materie, de a face legis-
latia Tn materie mai exacta si mai previzibila.

4. Particularitatile reglementarii
raporturilor juridice aferente altor ramuri
de drept ale Republicii Moldova

4.1. Dreptul Familiei
Evolutia dreptului familiei in Republica
Moldova poate fi divizata in doua etape:

7 Codul civil al Republicii Moldova din 06.06.2002 (ver-
siunea modernizata)
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Etapa I: Perioada de aplicare a Codului ca-
satoriei si familiei, aprobat prin Legea nr.914-
VII din 16.12.1969 (1991-2000); Etapa II:
Perioada de aplicare a Codului familiei al
Republicii Moldova nr. 1316 din 26.10.2000
(2000-prezent).

Astfel, actualmente sunt in vigoare preve-
derile Codului familiei al Republicii Moldo-
va nr. 1316 din 26.10.2000. Prin intermediul
respectivului act normativ, sunt reglemen-
tate institutii precum: Casatoria; Drepturile
si obligatiile personale ale sotilor; Regimul
legal al bunurilor sotilor; Regimul contrac-
tual al bunurilor sotilor; Raporturile juridi-
ce dintre parinti si copii; Drepturile copiilor
minori; Drepturile si obligatiile parintilor;
Obligatiile de intretinere dintre membrii fami-
liei; Obligatia de intretinere dintre alti membri
ai familiei; Obligatia de intretinere dintre soti
si fostii soti; Contractul privind plata pensiei
de intretinere; Protectia si educatia copiilor
ramasi fara ocrotire parinteasca.®

4.2. Dreptul muncii

La inceputul anilor *90, Parlamentul Repu-
blicii Moldova a adoptat Legea cu privire la
protectia muncii din 02.07.1991, Legea asigu-
rarii pentru accidente de munca si boli profesi-
onale din 24.12.1999.

La data de 29.07.1994, dupa proclamarea
independentei Republicii Moldova, a fost
adoptata Constitutia Republicii Moldova, care
in art. 43 prevede ca orice persoana are dreptul
la munca, la libera alegere a muncii, la conditii
echitabile si satisfacatoare de munca, precum
si la protectia impotriva somajului.

Transformarile din viata economica si so-
ciala intervenite dupa proclamarea Republicii
Moldova ca stat independent, precum si tran-
zitia spre economia de piatd, au creat proble-
me noi pentru institutiile care coordoneaza,
organizeaza si reglementeazd activitatea in

vvvvv

de exemplu: cresterea rapida a numarului de

8 Codul familiei al Republicii Moldova nr. 1316 din
26.10.2000.
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agenti economici, aparitia sectorului privat,
cresterea somajului, intensificarea fenomenu-
lui de evitare a legilor, neconcordanta dintre
relatiile de munca reglementate in legislatia de
protectie a muncii In vigoare si cele existente
efectiv in societate si in ultimul timp cresterea
rolului partenerilor sociali (patronate, sindica-
te).

Republica Moldova, aliniindu-se la nor-
mele de drept international a ratificat un sir
de Conventii a Organizatiei Internationale a
Muncii in calitate de stat membru al acesteia.
Printre acestea se inscriu Conventia nr.81 pri-
vind Inspectia muncii in industrie si comert,
ratificatd de Parlament la 26 septembrie 1995
si Conventia nr.129 privind Inspectia mun-
cii in agriculturd, ratificatd la 26 septembrie
1997. Respectand cerintele Conventiilor OIM
si In scopul armonizarii legislatiei nationale
cu normele de drept international si legislatiei
Comunitatii Statelor Europene, Parlamentul
Republicii Moldova a adoptat la 10.05.2001
Legea nr.140- 160 XV privind Inspectia Mun-
cii. Prin Legea nr.139 din 14.06.2013 denumi-
rea autoritatii administrative a fost modificata
in Inspectoratul de Stat al Muncii. La data de
28.03.2003 a fost adoptat Codul muncii al Re-
publicii Moldova

Raporturile juridice de munca sunt regle-
mentate prin intermediul prevederilor Codu-
lui muncii al Republicii Moldova nr. 154 din
28.03.2003. Astfel, in principal sunt reglemen-
tate asemenea institutii, cum ar fi: Parteneriatul
social 1n sfera muncii; Contractele colective de
munca si conventiile colective; Contractul in-
dividual de munca; Timpul de munca si timpul
de odihna; Concediile; Salarizarea si norma-
rea muncii; Garantii si compensatii; Discipli-
na muncii; Securitatea si sandtatea in munca;
Réspunderea pentru incélcarea legislatiei cu
privire la muncd; Jurisdictia muncii; Suprave-
gherea si controlul asupra respectarii legislatiei
muncii.’

® Codul muncii al Republicii Moldova nr. 154 din
28.03.2003.
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4.3. Dreptul protectiei consumatorilor

Institutia protectiei consumatorilor s-a
afirmat odatd cu adoptarea Legii Republicii
Moldova nr.1453-XII din 25.05.93 cu privire
la protectia consumatorilor, ce a constituit un
pas important in acest domeniu §i a pus bazele
cadrului juridic pentru reglementarea rapor-
turilor juridice dintre consumatori si agentii
economici.

Legea privind protectia consumatorilor din
1993 a fost o transpunere fidela a sistemului de
protectie previzut de Legea privind protectia
drepturilor consumatorilor a Federatiei Ruse
din 07.02.92, potrivit careia drepturile consu-
matorilor erau clar reglementate, iar agentii
economici erau disciplinati prin sanctiuni eco-
nomice.

In acea perioada un organ special de con-
trol in domeniu nu exista, insa un rol princi-
pal il avea autoritatea de stocare si aprobare
a standardelor privind calitatea produsele si
serviciilor, si anume Departamentului Metro-
logie, Standardizare si Supraveghere Tehnica
(fostul ,,MoldovaStandard”), care ulterior s-a
reorganizat in Serviciul Standardizare si Me-
trologie (fostul Departament de Standardizare
si Metrologie), fiind in 2006 absorbit partial de
Ministerul Economiei, iar in partea functiilor
de control fiind creat Inspectoratul Principal
de Stat pentru Supravegherea Pietei, Metrolo-
gie si Protectie a Consumatorilor, care actual-
mente, dupa un sir de reorganizdri, este iden-
tificat ca Agentia pentru Supravegherea Pietei
si Protectia Consumatorilor.

Concomitent cu orientarea tarii noastre spre
un vector european ce a dus la elaborarea Pla-
nului de Actiuni Uniunea Europeand — Republi-
ca Moldova, Republica Moldova este incurajata
sd adopte o lege privind protectia consumatori-
lor in redactie noud, si anume Legea nr.105-XV
din 13.03.2003, ce a preluat partial modelul
european de definire si aparare a drepturilor si
intereselor consumatorului.

Pana in prezent, Legea nr.105-XV din
13.03.2003 a suferit un sir de modificari si
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completari, domeniul privind protectia consu-
matorilor fiind completat si de alte legi specia-
le, iar unele institutii precum clauzele abuzive
si contractele incheiate la distanta fiind regle-
mentate in Codul Civil, odatd cu modernizarea
acestuia la data de 01.03.2019.'°

4.4. Dreptul afacerilor

Normele aferente ramurii dreptului afaceri-
lor sunt dispersate in numeroase acte normati-
ve (Codul civil al Republicii Moldova, Legea
cu privire la societatile cu raspundere limitata,
Legea cu privire la societdtile pe actiuni, etc.)
Prin urmare, nu existd un act normativ unic
care ar reglementa raporturile de drept al afa-
cerilor.

Sub aspect istorico-evolutiv, privitor la
dreptul afacerilor in Republica Moldova, se
evidentiaza trei perioade: prima - de la 1991
pand la intrarea in vigoare a Codului civil
nr.1107 din 06.06.2002, a doua — de la intrarea
in vigoare a Codului civil al Republicii Mol-
dova nr. 1107 din 06.06.2002 pana la moder-
nizarea Codului civil, a treia —din 01.03.2019-
prezent.

Prima perioada. Potrivit Codului civil din
1964, cetatenii nu puteau detine in proprieta-
te mijloace de productie, iar averea personala
nu putea fi folositd pentru a se obtine profit.
Art.102 alin. (4) din acel cod stipula ca bu-
nurile proprietate personald a cetatenilor nu
trebuie sa serveascd pentru obtinerea de ve-
nituri neprovenite din munca. Venitul obtinut
din utilizarea eficientd a bunurilor personale
(de exemplu, chiria) se califica neprovenit din
munca, o asemenea activitate fiind considera-
ta infractiune si sanctionatd de legea penala.
Legea nr.460/1991 a reabilitat proprietatea
privata si a permis cetatenilor sa detina in pro-
prietate loturi de pamant ..., mijloace de pro-
ductie pentru infaptuirea activitatii economice,
productia si veniturile obtinute, precum si alte
bunuri cu destinatie de consum si de produc-
tie”. Aceasta reabilitare a dus la descatusarea

10 Legea nr. 105 din 13.03.2003 privind protectia con-
sumatorilor.

initiativei private. Astfel, legiuitorul, in logica
sa de liberalizare a economiei, a adoptat Le-
gea nr.845 din 03.01.1992 cu privire la antre-
prenoriat si intreprinderi, prin care a legalizat
activitatea de Intreprinzator i a permis con-
stituirea de persoane juridice de drept privat
cu scop lucrativ. Aceasta lege a servit ca pia-
tra de temelie economiei de piata si ca baza
dreptului afacerilor, deoarece a dat definitie
activitatii de intreprinzator, a stabilit subiec-
tele cu drept de a desfasura o astfel de activi-
tate (intreprinzatorii), a reglementat modul de
constituire, reorganizare si lichidare a acestor
subiecte. Legea nr.845 din 03.01.1992 a aparut
in sistemul de drept al statului ca o lege de sine
statatoare, reprezentand in esentd un mic cod
comercial. Ea continea dispozitii generale —de
drept privat si de drept public — dezvoltate in
alte acte legislative, si anume 1n legile cu pri-
vire la: societatile pe actiuni; la cooperatie; la
investitiile straine; la intreprinderea de stat; la
faliment; la patenta de intreprinzator, in regu-
lamentele: societatilor economice; inregistra-
rii de stat a intreprinderilor, etc. Toate aceste
acte formau un ansamblu de norme juridice,
numit de autorii prezentei lucrari dreptul afa-
cerilor. La noi insa, ca si 1n statele cu coduri
comerciale, in activitatea de Intreprinzator se
utiliza intregul arsenal de mecanisme juridice
din Codul civil.

A doua perioadi. Membrii comisiei de
elaborare a Codului civil si-au pus problema
reglementarii distincte, intr-o lege separatd,
a relatiilor dintre persoanele care desfasoara
activitate de intreprinzator sau in prevederi
incorporate in Codul civil. Majoritatea s-a
pronuntat pentru o reglementare unitara, ar-
gumentand ca elaborarea codurilor comerciale
tine de trecut. S-a mentionat in special faptul
ca exista tendinta de a se adopta coduri civile,
aducandu-se ca exemplu sistemul de drept al
Italiei si cel al Olandei care au coduri civile
unitare, ceea ce nu are impact negativ asupra
economiei acestor tari. Mai mult decat atat,
unele state din spatiul ex-sovietic (Federatia
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Rusa, Kazahstan, Georgia) de asemenea au
elaborat coduri civile care reglementeaza uni-
tar relatiile civile si cele comerciale.

Legislativul a sustinut ideile grupului de lu-
cru pastrand structura propusa. Codul civil al
Republicii Moldova nr.1107/2002 reglemen-
teaza relatiile aferente activitatii de intreprin-
zator, precum si statutul juridic al persoanelor
care isi propun sa desfasoare activitate de in-
treprinzator (denumiti in continuare intreprin-
zatori). Faptul acesta rezulta din dispozitia
art.2 alin.(4), potrivit careia legislatia civila
reglementeaza raporturile dintre persoanele
fizice si juridice, cele care au calitatea de pro-
fesionist, precum si cele care nu au respective
calitate. Daca Legea nr.845 din 03.01.1992 si
Codul civil din 1964 coexistau, iar aceasta co-
existenta, in principiu, punea temelia dualis-
mului, dispozitiile Codului civil nr.1107/2002
insd au inlocuit aproape integral cele ale Le-
gii nr.845 din 03.01.1992. Desi aceasta nu a
fost abrogata expres, majoritatea normelor ei
nu pot fi aplicate, deoarece normele Codului
civil cuprind intregul domeniu de reglementa-
re. Aceasta abrogare tacita duce la modificarea
sistemului de drept privat, iar dreptul civil in-
corporeaza normele private din dreptul aface-
rilor. Aceasta realitate insa nu priveaza autorii
de dreptul de a cugeta si a prezice o eventuala
desprindere a dreptului afacerilor si formare a
unei ramuri distincte de drept. !

Ulterior adoptarii Codului civil al Repu-
blicii Moldova la 06.06.2002, a fost adoptata
o serie de acte normative aferente domeniu-
lui dreptului afacerilor, precum Legea privind
societdtile cu raspundere limitatd nr. 135 din
14.06.2007, Legea privind inregistrarea de stat
a persoanelor juridice si a Intreprinzatorilor
individuali nr. 220 din 19.10.2007, Legea pri-
vind reglementarea prin autorizare a activitatii
de intreprinzator nr. 160 din 22.07.2011.

A treia perioadi. In contextul procesului
de modificare substantiala a Codului civil al

! Baies, S., Rosca N., Dreptul afacerilor, Vol. I.,
Chisindu, 2004, p. 11-12.
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Republicii Moldova, au fost modernizate o se-
rie de institutii definitorii domeniului in cauza,
in mod special cele care privesc institutia ad-
ministrarii persoanelor juridice, persoana ad-
ministratorului si obligatiile acesteia.

4.5. Dreptul proprietatii intelectuale

Crearea institutiilor, structurilor si instru-
mentelor necesare unei activitati eficiente de
protectie a proprietatii intelectuale s-a aflat in
centrul atentiei conducerii statului Republicii
Moldova chiar de la bun inceput.

Astfel, printre primele decrete ale Prese-
dintelui Republicii Moldova se numara si cele
cu privire la instituirea Agentiei de Stat pentru
Drepturile de Autor (ADA) din 25.11.1991 si
Agentiei de Stat pentru Protectia Proprietatii
Industriale (AGEPI) din 25.05.1992, care au
constituit piatra de temelie a sistemului natio-
nal de proprietate intelectuala.

Ulterior, in baza Codului cu privire la sti-
intd si inovare si a Hotararii Guvernului nr.
1016 din 13.09.2004, Agentia de Stat pentru
Protectia Proprietatii Industriale a fuzionat cu
Agentia de Stat pentru Drepturile de Autor,
noua institutie fiind denumitd Agentia de Stat
pentru Proprietatea Intelectuald (AGEPI). Prin
aceastd unificare institutionald, in Republica
Moldova s-au pus bazele unui sistem natio-
nal de proprietate intelectuala consolidat, care
cuprinde totalitatea elementelor administrativ-
organizationale, normative si de infrastructura
ce asigura protectia si valorificarea obiectelor
de proprietate intelectuald (OPI) la nivel nati-
onal, regional si mondial.

Rolul central in acest proces 1ii revine
AGE-PI, care organizeaza si gestioneaza siste-
mul national de protectie a proprietatii intelec-
tuale, elaboreaza si implementeaza strategia
de dezvoltare a acestuia, determina directiile
si asigurd realizarea politicii Republicii Mol-
dova in domeniul protectiei proprietatii inte-
lectuale.

La etapa de constituire a sistemului nati-
onal de proprietate intelectuala (1992-1995),
a fost creat nucleul de specialisti in domeniu,
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au fost adoptate primele acte normative, a fost
constituita institutia mandatarilor autorizati,
s-a extins colaborarea bilaterala si multilatera-
13 cu organizatiile internationale si oficiile de
brevete din strainatate etc., iar aderarea la cele
mai importante conventii internationale n do-
meniu a contribuit la integrarea Republicii
Moldova in sistemul international de protectie
a proprietatii intelectuale.

Perioada 1996-2003 este consideratd drept
etapa de perfectionare si modernizare a siste-
mului, care se caracterizeaza prin implementa-
rea legislatiei de proprietate intelectuala, prin
punerea in functiune a tuturor instrumentelor
juridice de protectie oferite de aceasta, printr-
un salt calitativ In ceea ce priveste pregatirea
si perfectionarea unui numar mare de specia-
listi si mandatari autorizati, prin crearea pri-
mei asociatii de gestiune pe principii colective
a drepturilor patrimoniale de autor, printr-o
colaborare fructuoasa cu OMPI (Organizatia
Mondiala a Proprietatii Intelectuale) si cu ofi-
ciile de proprietate intelectuald din alte state..
La aceasta etapa, cel mai important reper I-a
constituit armonizarea legilor in domeniul re-
spectiv cu normele in vigoare ale dreptului in-
ternational, in special cu prevederile Acordu-
lui TRIPS, fapt care a contribuit la aderarea, in
anul 2001, a Republicii Moldova la OMC. In
aceasta perioada, Republica Moldova a aderat
la o serie de acorduri si tratate administrate de
OMPI sau la cele din spatiul CSI.

Urmatoarele etape s-au axat pe consolida-
rea si popularizarea intensa a sistemului, ela-
borarea Strategiei de dezvoltare a sistemului
national de protectie a OPI pana in anul 2010,
a Strategiei nationale in domeniul proprietatii
intelectuale pana in anul 2020. Aceasta pe-
rioadd se caracterizeaza printr-o colaborare
stransa a AGEPI cu oficiile de PI din alte tari,
prin multiple activitati de promovare a PI, prin
atestarea primilor evaluatori ai OPI, dar in spe-
cial printr-o propagare masiva a cunostintelor
de PI in randul mediilor de afaceri, institutiilor
de invatamant preuniversitar, universitar si de

26

cercetare, organelor publice administrative, de
drept, vamale, etc.

Actualmente, asemenea dreptului aface-
rilor, normele aferente dreptului proprietatii
intelectuale se contin intr-o serie de acte nor-
mative organice:

- Legea cu privire la drepturile de autor si
drepturile conexe nr. 139 doin 02.07.2010

- Legea privind protectia marcilor nr. 38
din 29.02.2008

- Legea privind protectia desenelor si mo-
delelor industriale nr. 161 din 12.07.2007

- Legea privind protectia inventiilor nr. 50
din 07.03.2008

- Legea privind protectia soiurilor de plan-
te nr. 39 din 29.02.2008

- Legea privind protectia topografiilor cir-
cuitelor integrate nr. 655 din 29.10.1999

- Legea privind protectia indicatiilor geo-
grafice, denumirilor de origine si specialitatilor
traditionale garantate nr. 66 din 27.03.2008.

4.6. Dreptul concurentei

In Republica Moldova, sistemul regle-
mentdrii juridice a protectiei concurentei isi
are originea la Inceputul anilor 90 ai secolu-
lui XX prin aprobarea Hotararii Guvernului
RSS Moldova nr. 2 din 04.01.1991 cu privi-
re la masurile urgente de demonopolizare a
economiei nationale a R.S.S. Moldova, care
declard drept una din directiile principale ale
economiei dezvoltarea spiritului de concuren-
ta si limitarea activitatii monopoliste. Ulterior,
a fost aprobatd Legea Republicii Moldova nr.
906 din 29.01.1992 cu privire la limitarea acti-
vitatii monopoliste si dezvoltarea concurentei,
care a pus bazele sistemului reglementarii ju-
ridice a concurentei.

Reiesind din faptul ca legea mentionata mai
sus avea preponderant un caracter declarativ,
la 30.06.2000 a fost aprobata Legea cu privire
la protectia concurentei nr.1103, act normativ
care contine reglementari mai ample in ceea
ce priveste faptele anticoncurentiale.

Ulterior, in anul 2007, sub aspect insti-
tutional, a fost constituit primul organ spe-
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cializat in domeniul concurentei — Agentia
Nationala pentru Protectia Concurentei. Con-
comitent cu dezvoltare economiei nationale,
a aparut necesitatea adoptarii unui cadru nor-
mativ complex, care ar corespunde tendintelor
evolutive la nivel autohton.

Astfel, in plin proces de absorbtie, ajustare
si implementare a unor practici internationale
in domeniul activitatilor economice, le-
gislativul Republicii Moldova a adoptat la
11.07.2012 Legea concurentei. Actul norma-
tive in cauza a generat o noud oranduire de
protectie a concurentei si a concurentilor, pro-
movare, monitorizare, investigare, sanctionare
si implicare asupra mediului concurential spe-
cific al Republicii Moldova.'? In acelasi con-
text, a fost reformat organul national abilitat
cu protectia concurentei — Agentia Nationala
pentru Protectia Concurentei a fost transfor-
mata Tn Consiliul Concurentei al Republicii
Moldova.

Concluzii

Cu titlu de concluzie, mentiondm urmatoa-
rele:

- Istoricul evolutiei codificarii dreptului
privat In general si a dreptului civil in special
in Republica Moldova este divizat in 3 perioa-
de: a) 1991-2002 (perioada de aplicare a Co-
dului civil al RSSM din 1964); b) 2002-2019
(perioada de aplicare a prevederilor primului
Cod civil al Republicii Moldova in calitate de
stat independent); c) 2019-prezent (perioada
de aplicare a Codului civil modernizat);

- Prevederile primului Cod civil al Repu-
blicii Moldova au fost partial preluate din mo-
delul Codului Civil al statelor CSI;

- Prevederile Codului civil moderni-
zat au fost, in general, preluate din legislatii
de drept privat europene, precum si din acte
supranationale cu caracter diriguitor, fara forta
juridicd obligatorie (DCFR);

- Modernizarea Codului civil al Republi-

12 Gorincioi, C., Cercetarea instrumentelor juridice de
contracarare a actelor de concurenta neloiald. Chisinau, 2019,
p. 43-44
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cii Moldova (modificari intrate in vigoare la
01.03.2019) areprezentat o veritabila revolutie
a dreptului civil national in contextul in care
au fost operate modificari conceptuale de am-
ploare a actului normativ in cauza;

- In ceea ce priveste alte ramuri de drept
privat, specificim cd acestea sunt, alternativ,
(1) codificate (dreptul familiei, dreptul mun-
cii) sau (ii) dispersate 1n acte normative dife-
rite (dreptul protectiei consumatorilor, drep-
tul concurentei, dreptul afacerilor, dreptul
proprietatii intelectuale).

Referinte bibliografice

1.BAIES, S., ROSCA, N., Dreptul afacerilor,
vol. L., Chisinau, 2004. 458 p.

2.Codul civil al RSSM din 26.12.1964 (abro-
gat).

3.Codul civil al Republicii Moldova nr. 1107
din 06.06.2002.

4.Codul civil din Quebec din 1991.

5.Codul civil al Romaniei din 2009.

6.Codul civil al Federatiei
21.10.1994.

7.Codul civil francez din 1804.

8.Codul civil al Ungariei din 2014.

9.Codul civil al Cehiei din 2014.

10. Codul civil al Estoniei din 2002.

11. Codul civil al Letoniei din 1994.

12. Codul civil german din 1900.

13. Codul familiei al Republcii Moldova nr.
1316 din 26.10.2000.

14. Codul muncii al Republicii Moldova nr.
154 din 28.03.2003.

15. Codul cu privire la stiinta si inovare al Re-
publicii Moldova nr. 259 din 15.07.2004.

16. GORINCIOI, C., Cercetarea instrumente-
lor juridice de contracarare a actelor de concurenta
neloiala. Teza de doctor in drept. Chigindu, 2019,
208 p.

17. Hotararea Guvernului R.S.S. Moldova nr. 2
din 04.01.1991 cu privire la masurile urgente de
demonopolizare a economiei nationale a R.S.S.
Moldova (abrogat).

18. Hotararea
13.09.2004.

19. Legea cu privire la drepturile de autor si
drepturile conexe nr. 139 doin 02.07.2010.

Ruse din

Guvernului  nr. 1016 din




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

20. Legea privind protectia marcilor nr. 38 din
29.02.2008.

21. Legea privind protectia desenelor si mode-
lelor industriale nr. 161 din 12.07.2007.

22.Legea privind protectia inventiilor nr. 50
din 07.03.2008.

23. Legea privind protectia soiurilor de plante
nr. 39 din 29.02.2008.

24. Legea privind protectia topografiilor circui-
telor integrate nr. 655 din 29.10.1999.

25.Legea privind protectia indicatiilor geo-
grafice, denumirilor de origine si specialitatilor
traditionale garantate nr. 66 din 27.03.2008.

26. Legea Republicii Moldova nr. 906 din
29.01.1992 cu privire la limitarea activitatii mono-
poliste si dezvoltarea concurentei (abrogat).

27.Legea cu privire la protectia concurentei
nr.1103 din 30.06.2000 (abrogat).

28. Legea concurentei nr. 183 din 11.07.2012.

29. Legea Republicii Moldova nr.1453-XII din
25.05.93 cu privire la protectia consumatorilor.

30. Legea nr. 845 din 03.01.1992 cu privire la
antreprenoriat si intreprinderi.

31. Legeanr. 198-XV din 15 mai 2003 cu privi-
re la arenda in agricultura (abrogat).

32.Legea nr. 59-XVI din 28 aprilie 2005 cu
privire la leasing; (abrogat).

33. Legea nr. 407-XVI din 21 decembrie 2006
cu privire la asigurari; (abrogat partial).

34. Legeanr. 256 din 9 decembrie 2011 privind
clauzele abuzive 1n contractele incheiate cu consu-
matorii; (abrogat).

35.Legea nr. 8 din 26 februarie 2016 privind
drepturile consumatorilor la incheierea contracte-
lor. (abrogat).

36.Legea nr. 105 din 13.03.2003 privind
protectia consumatorilor.

37.Modelul Codului Civil al Comunitatii Sta-
telor Independente (CSI), aprobat la 17.02.1996

38. Nota informativa la Proiectul de moderni-
zare a Codului Civil al Republicii Moldova.

39. Proiectul Cadrului Comun de Referinta
(Draft Common Frame of Reference) al Uniunii
Europene, dezvoltat de mediul academic din Euro-
pa, publicat in 2008.

40. Regulamentul (CE) nr. 593/2008 al Parla-
mentului European si al Consiliului din 17 iunie
2008 privind legea aplicabild obligatiilor contrac-
tuale (Roma I).

41. Regulamentul (CE) nr. 864/2007 al Parla-
mentului European si al Consiliului din 11 iulie
2007 privind legea aplicabila obligatiilor necon-
tractuale (Roma II).

42.Regulamentul (UE) nr. 650/2012 din 4
iulie 2012 privind competenta, legea aplica-
bila, recunoasterea si executarea hotararilor
judecatoresti si acceptarea si executarea actelor
autentice in materie de succesiuni si privind crea-
rea unui certificat european de mostenitor.

28 Ne 1, 2021




CZU 342.727(478-24)
DOI: https://doi.org/10.52388/2345-1971.2021.1.02

FREEDOM OF SPEECH AS A FUNDAMENTAL RIGHT WITHIN
THE SITUATIONAL CONTEXT OF THE REPUBLIC OF MOLDOVA
AND TRANSNISTRIA

Marin DOMENTE
Doctor of Law, University of European Political and Economic Studies ,,Constantin Stere”,
Chisinau, Republic of Moldova
e-mail: domente.marin(@gmail.com
https://orcid.org/0000-0002-7572-5271

The right to freedom of expression and information is guaranteed by Article 10 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) in all member
states of the Council of Europe. The case law of the European Court of Human Rights (ECHR) ap-
plying Article 10 must be considered an international standard of authority on the protection of this
human right, including the right to express, transmit and receive opinions and information without the
interference of public authorities. Freedom of expression is one of the most cherished constitutional
rights in democracies. Freedom of expression affects every aspect of our social and political system
and receives explicit and implicit protection in every modern democratic constitution. Moreover, it is
frequently mentioned in public discourse and has inspired an impressive volume of legal and philo-
sophical literature. Since its inclusion in Article 19 of the Universal Declaration of Human Rights,
the right to freedom of opinion and expression has been protected in all relevant international human
rights treaties. In international law, the freedom to express opinions and ideas is considered essential
both at the individual level, insofar as it contributes to the full development of a person, and being a
cornerstone of a democratic society.

Keywords: freedom of speech, constitutional freedom, fundamental right, Republic of Moldova,
Transnistria.

LIBERTATEA DE EXPRIMARE CA DREPT FUNDAMENTAL iN CONTEXTUL
SITUATIONAL AL REPUBLICII MOLDOVA SI TRANSNISTRIA

Dreptul la libertatea de exprimare si informare este garantat de articolul10 din Conventia europeand
pentru protectia drepturilor omului si a libertatilor fundamentale (CEDQO) in toate statele membre
ale Consiliului Europei. Jurisprudenta Curtii Europene a Drepturilor Omului (CEDO), care aplica
articolul 10, trebuie consideratd un standard international de autoritate cu privire la protectia acestui
drept al omului, inclusiv dreptul de a exprima, transmite i primi opinii i informatii fara interferenta
autoritatilor publice. Libertatea de exprimare se numard printre cele mai pretuite drepturi constitutionale
din democratii.Libertatea de exprimare atinge fiecare aspect al sistemului nostru social si politic §i
primeste protectie explicita si implicita in fiecare constitutie democratica moderna. Mai mult, este
frecvent mentionata in discursul public si a inspirat un volum impundtor de literaturd juridica si filosofica.
De la includerea sa in articolul 19 din Declaratia universala a drepturilor omului, dreptul la libertatea
de opinie si de exprimare a fost protejat in toate tratatele internationale relevante privind drepturile
omului. In dreptul international, libertatea de a exprima opinii si idei este consideratd esentiald atdt la
nivel individual, in masura in care contribuie la dezvoltarea deplind a unei persoane si fiind o piatra
de temelie a societdtii democratice.

Cuvinte-cheie: libertate de exprimare, libertate constitutionald, drept fundamental, Republica
Moldova, Transnistria.
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LA LIBERTE D’EXPRESSION EN TANT QUE DROIT FONDAMENTAL DANS LE
CONTEXTE SITUATIONNEL DE LA REPUBLIQUE DE MOLDOVA ET DE LA
TRANSNISTRIE

Le droit a la liberté d’expression et d’information est garanti par [’article 10 de la Convention
européenne de sauvegarde des droits de I’homme et des libertés fondamentales (CEDH) dans tous les
états membres du Conseil de I’Europe. La jurisprudence de la Cour Européenne des Droits de [’Homme
(CEDH), appliquant!’article 10, doit étre considérée comme une norme internationale d’autoritéence
qui concerne la protection de ce droit de I’homme, y compris le droit d’exprimer, de transmettre et de
recevoir des opinions et des informations sans ingérence des autorités publiques. La liberté d’expression
est ['un des droits constitutionnels les plus chers dans les déemocraties.

La liberté d’expression touche tous les aspects de notre systeme social et politique et bénéficie d une
protection explicite et implicite dans toute constitution démocratique moderne. De plus, il est fréequemment
mentionné dans le discours public et a inspiré un volume imposant de littérature juridique et philosophique.
Depuis son inclusion dans [’article 19 de la Déclaration universelle des droits de [’homme, le droit a la
liberté d’opinion et d’expression est protégé dans tous les traités internationaux pertinents relatifs aux
droits de [’homme. En droit international, la liberté d’exprimer des opinions et des idées est considérée
comme essentielle a la fois au niveau individuel, dans la mesure ou elle contribue au plein développement
d’une personne et constitue une pierre angulaire de la société démocratique.

Mots-clés: liberté d’expression, liberté constitutionnelle, droit fondamental, République de Moldova,
Transnistrie.

CBOBOJA CJIOBA KAK ®YHJAAMEHTAJIBHOE ITPABO B CUTYALIUOHHOM
KOHTEKCTE PECITYBJIMKHU MOJIIOBA U ITPUTHECTPOBbSI

Ilpaso na c60600y evipasicenusi MHeHull U uHGopmayuu capanmupyemcs cmamoeii 10 Esponetickoil
KOHGEeHYUU 0 3auume npas yenosexa u ocHosHuix ¢80600 (EKIIY) 6o ecex eocydapcmeax-unenax Co-
sema Egponwl. [Ipeyedenmnoe npaso Esponetickozo cyoa no npasam yenogexa (ECIIH), npumensiowee
cmamwio 10, 00MAHCHO pAcCMampusamvCs Kax MeicOyHapoOHblLil CManoapm e1acmu 8 001ACmu 3auumbyl
9MO20 NPasa 4enosexa, 6KAIYAs NPABO GbIPANCAMD, NEPedasams U NOAYHAMb MHEHUs U UHGOpMayuio
be3 emewamenscmea 2ocyoapcmeenivix opeanos. Ceo600a blpasjiceHusi MHeHUs - 00OHO U3 Haubonee
BAICHBIX KOHCMUMYYUOHHBIX NPA8 6 demokpamudeckux cmpanax. C60600a 6bipadicenuss MHeHUs 6ausem
Ha 6ce acnekmul Hauleli COYUANbHOU U NOAUMULECKOU CUCTNeMbL U NOTYUaem NPAMYIO U KOCBEHHYIO 3a-
WUmy 8 Kaxicool co8peMeHHol 0eMoKpamuieckol Koncmumyyuu. bonee moeo, ona yacmo ynomunaemcsi
6 NYONUYHOM OUCKYPCe U NOCTYIHCULA 80OXHOBEHUEM O/ CO30AHUSL BHYUWUMETbHO20 00beMa Npaeosoll U
Gunocoghcrou numepamypuoi. C mMomenma exmovenust ¢ cmamoio 19 Beceobuyeli Oexnapayuu npag ueino-
6eKa Npago HaA 60000y MHEHULL U UX CB0O0OHOE GbIPAICEHUE 3AUWUULAEHICI B0 6CEX COOMBEMCMEYIOUUX
MEANCOYHAPOOHBIX 002080PAX NO NPABAM YeN08eKA. B MeacIyHapooHoMm npase c60600a 8blPAdICEHUsL MHEHULL
U udell cuumaemcs 6aMHCHOU KAk HA UHOUBUOIYATLHOM YPOGHE, NOCKOIbKY OHA CROCOOCMEYem NOTHOMY
Ppazeumuio 4enosexa, max u AeIsAemcs Kpaey20ibHblM KAMHeM 0eMOKpamu4ecko2o obujecmaa.

Knroueswle cnosa: c60600a ciosa, KOHCmMumyyuorHas c60600a, ochosHuvle npasa, Pecnyonuxa Mon-
oosa, [Ipuonecmposywe.

The actuality and importance of the theme

Constitutional democracy is a way of
organizing relations between government
and individuals inside national states. It is
essentially characterized by the acceptance
of a written or unwritten constitution that
performs as a higher law and guarantees even
against governmental powers certain human
rights that, according to historical and rational

agreement, people may never be deprived of,
such as life, freedom, property, equality, due
process and vote. Freedom of speech is prob-
ably the brightest star in the constellation of
constitutional rights.

In a first approach, freedom of speech could
be defined as a principle according to which
individuals must have the liberty to hold and
express ideas through oral language and writ-
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ing, symbolic gestures or images, in any plat-
form and concerning a variety of matters, from
politics to religion, economy to history, without
fearing or suffering censorship or punishment.
However, despite of what this broad concept
might suggest, freedom of speech is not con-
ceived anywhere as a right that grants protection
to everything that can be uttered. In free speech
legal doctrine, for instance, “the most stringent
protection of free speech would not protect a
man in falsely shouting fire in a theatre and
causing a panic”. This old sentence expresses a
view that remains as one of the most powerful
in free speech thinking and ruling everywhere:
freedom of speech is limited; it does not cover
all kinds of speech.

The right to freeexpressionis one of the main
fundamental human rights. Consecrated in the
Constitution of the Republic of Moldova, it
explains on the one hand the importance of ap-
plication as a mean of guaranteeing the expres-
sion of opinion and involvement of civil society
in the legal evolution of the state, and on the
other hand evokes the qualitative expression of
defending citizens’ rights and freedoms.

The actuality of the approached subject
also lies in the fact that by constitutionalizing
the right to freeexpression, at least two main
goals are achieved: firstly, the right of citizens
to freely express their personal opinions is
guaranteed;secondly, the citizen who resorts to
this possibility, is protected by the constitutional
norm, against any acts of persecution, sanction-
ing and punishment for his opinions expressed
according to the law.

Free speech is commonly thought to promote
democracy. Democracy rests on the principle
of self-government, whereby political decisions
ultimately belong to citizens either directly
or through representatives. In the logic of the
system, freedom of speech fulfills central
functions, such as allowing voters to make
informed choices in elections. Also, thanks to
freedom of speech, people can influence public
policies, and authorities are subject to criticism
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that may lead to their replacement. Abuse of
power and corruption can be denounced and
maybe prevented by fear of revelation. Beyond
that, conflicting interests in the community are
identified and accommodated in favor of social
stability, and individuals and minorities that
openly dissent may relieve frustrations and do
not need to use violence as an alternative to get
power, to fight government programs or to gain
attention for reformist claims. Finally, better
political deliberations should be taken with the
audience of all sides of debate.

The normative regulations, of the studies
in the field and of the incomplete fundamental
comparative analyzes confer an even more
serious connotation on the researched issue,
as the institution of the right to free expression
presupposes one of the few means of defend-
ing the citizens against state abuses. Defective
application of legal provisions in this regard
affects the interest of society as a whole.

Taking into account the citizen’s involve-
ment in the decision-making process through
the right to free expression, we express our
belief that at the moment the issue of studying
and ensuring the free expression of opinion is
of unquestionable actuality because:

- we are in a process of transition to democ-
racy, which shows that we are barely learning
what democracy is, which implicitly involves
ensuring the realization of the right to free
expression;

- the mechanism for realizing the right to
free expression is in continuous formation with
the involvement of new circumstances due to
the evolution of social life.

- the legal regulation and the realization of
the right to free expression require a perma-
nent analysis both of the legal framework in
the matter and of the practical activity of the
authorities in order to assess its efficiency and
the responsibility with which it is respected;

- the situation of power in the state and the
decrease of the citizen’s trust in the state au-
thorities became more and more accentuated,
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moment that emphasizes more and more the
need of viable solutions for the consolidation
of the trust and of the constructive dialogue
between these subjects.

Taking into account the stated moments,
we consider that the scientific investigation of
this subject is fully current, in order to eluci-
date the solutions likely to strengthen the role
of the right to petition for the development of
democracy.

Destined for the multifaceted research of the
right to free expression from the definition of
philosophical concepts to the forms of realiza-
tion it covers in all social relations, there is also
the need to substantiate unique concepts of the
institution of the right to free expression, with
the possibility of correct application. material
law through those of formal law.

The actualityof the paper derives from the
fact that in the field literature, it will bring its
additional contribution through the legal ap-
proaches performed, so it is a paper following
the implementation of scientific syntheses,
research, able to result in clear concepts, rules,
procedures, implementation based on strict
observance of legal provisions.

Scientific research methodology. The process
of investigating issues related to the constitu-
tional guarantees of freedom of expression is
based on the study of theoretical, normative-
legislative doctrinal material, the jurisdictional
experience of the ECHR, as well as the Repub-
lic of Moldova.

Regarding the methodological and theoreti-
cal-scientific support of the paper, it manifests
different research methods, such as:

a) the logical method that represents different
arguments on the deductive way;

b) the comparative method, extremely useful
in comparing the acts that regulate and guaran-
tee the freedom of expression of opinion;

c) the historical method based on revealing
the meaning of past events;

d) the sociological method that includes dif-
ferent sociological instruments;
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e) the quantitative method that contributes
to the systematization and legislative evidence,
storage and systematization of legal scientific
information.

Using the methods highlighted above, it
was possible to study and analyze the whole
complex of issues related to the international
and national regulations of the current constitu-
tional of the Republic of Moldova on the right
to freedom of opinion and expression.

Freedom of speech is among the most cher-
ished constitutional rights in liberal democra-
cies. It is entrenched in most contemporary
constitutions as well as in international human
rights treaties. It is often classified as a “first
generation right” — a right protecting individuals
from interference by the state. It is understood
to be foundational to liberal policies either in the
sense that it is a precondition to the existence of
a liberal policy and/or that it is tightly related
to liberal values such as autonomy, dignity and
liberty. At the same time, the scope of what
constitutes speech, what speech ought to be
protected, the weight or the value attributed to
the protection of speech vis-a-vis other rights
or policy concerns, and the reasons underlying
its protection are highly controversial. These
controversies have important political and legal
implications and they are reflected in the differ-
ential protection granted to speech in different
jurisdictions. [5]

Freedom of speech, case of the Republic of
Moldova and Transnistria

The primary philosophical challenge is to
explain why (and whether) speech ought to be
protected more (or differently) than non-speech
activities. When we protect speech we privilege
speech relative to non-speech activities. The
normative debate concerning the justifications
for protecting speech also sheds light on what
counts as speech. Only communicative action
that at least potentially promotes the values
underlying the protection of speech counts as
speech. Consequently, identifying the values
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underlying the protection of speech also influ-
ences what activities count as “speech.” Thus,
at least in legal discourse, the question of what
counts as speech and what counts as protected
speech are often interrelated. To address the
normative question of why speech is protected
as well as to identify what counts as speech we
examine below.[5]

The scope of what the right to free speech
includes is of course controversial. Often
the scope of what constitutes “speech” is
influenced by normative considerations. Yet,
it is evident that the term “speech” is much
too narrow to describe all the activities that
are traditionally covered by the right to free
speech. As Schauer noted: “What is ‘speech’
in ordinary usage isnot necessarily what is
‘speech’ for purposes of the concept of free
speech” [7]. Waving a flag, wearing a button
with political symbols and producing a movie
are also protected by the right to free speech.
In contrast, there are activities that are clearly
speech (in the ordinary sense of the word) that
are not protected by the right to free speech,
such as hiring somebody to commit murder.
Often the right to free speech protects commu-
nicative activity —namely activity that conveys
ideas, expresses emotions or sentiments, or
conveys or evinces attitudes. Yet not all com-
municative activity is protected; physically
attacking a person as an expression of hatred
is not covered by the right to free speech even
if it is a communicative activity.

The special protection of speech is part of a
more general phenomenon characterizing many
rights; rights protect certain forms of behavior,
e.g., speech, religion, equality, etc. They pro-
vide, therefore, differential protection to differ-
ent activities. One of the great challenges of a
theory of rights in general and a theory justify-
ing the protection of any particular right is to
explain the reasons underlying the differential
protection of activities, all of which seem to
produce similar benefits and generate similar
harms. In the context of speech, we can ask
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why should speech and non-speech activities
which are equally autonomy enhancing (or,
more generally, equally value enhancing) be
protected differentially [4]?

Among the classical justifications for free
speech is the claim that free speech is a pre-
requisite for democracy. As the very concept of
democracy is controversial, it is to be expected
that there are several different democracy-based
arguments for free speech. Is democracy valu-
able as a procedural method on grounds of fair-
ness or equality? Or is it based on the greater
likelihood of desirable decisions to emerge
from a democratic process? If it is the former,
the desirability of free speech need not hinge
on its quality or its expected consequences. If
it is the latter, then what counts is rational or
deliberative participation (that is more likely
to result in good or desirable decisions) and
the scope of the protection of speech ought to
reflect this concern.

In order to develop democracy pluralistic
state has to provide an overview of the prin-
ciples on the basis of which it develops diverse
options and program policy of governing the
country, to organize activities transparent to
government and to all public authorities, found
its embodiment in expressing the diversity of
conceptions and opinions that are interposed
between the individual and the state in the
relations that take place between the members
of the society and various state and non- state
institutions [8, p.37 ].

Ensuring pluralism in all species it’s in par-
ticular pluralism political, 1s regulated by mul-
tiple documents and instruments international
because at base basis philosophy of pluralism
it is the very idea of freedom of the individual
in the sense politically. With the freedom policy
in her company pluralistic citizen continues
to be manifest as in -a framework pluralistic
institutionalized state [2, p.26].

Being the center of numerous controversies
and debates at level national and international,
both from the perspective of theoretical, but
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also practical , theme achievement freely the
right to express freely the opinion, presents
a real interest , individually and collectively,
create a framework generous the discussion
also involves the need to clarify the report with
other rights or interests fundamental belonging
authorities national or individuals [6, p.44].

Freedom of expression of opinion is a right
integrator, a right generator, which generates
and other rights and freedoms are inextricably
linked with each other and there only in whole.
In this sense, are the relevant statements of
Frederic Sudre who believes that freedom of
expression of opinion is both a right in itself
and an as indispensable or injurious to the
realization of other rights (freedom of speech
is indispensable freedom of assembly, but may
bring prejudice to the right to life private); both
a right individual that takes the freedom spirit
of each person, and a law convivial, allowing
communication with others [8, p. 351].

The subjective right is the prerogative, con-
ferred by law in virtue of which the holder of
the right can and sometimes even must, to carry
out a certain conduct and to ask others conduct
a conduct proper law of his, under the sanction
provided by law, in order to capitalize the inter-
est staff directly, born and actual, legitimate and
legally protected, the agreement with interest
general and the rules of social coexistence [3,
p-136].

Article 8 of the Constitution of the Republic
of Moldova sets available through which un-
dertakes to comply strictly and in good faith the
obligations that in return the treaties to which
it is part, and regulation of constitutional of
Article 32 guarantees all member states the
right to free expression of opinion.

Limits the exercise of the right to freedom of
opinion and expression specifying -the fact well
known that any right ends there where begin
the rights of others. We attribute this sentence
full legal quality, because, really, every holder
of rights and freedoms has obligations, both in
terms of legal, and morally to exercise rights in

such a way that it should not to affect the rights
and freedoms of others. Being disseminated in
the public, it is normal that freedom of expres-
sion should be subject to some limitations of
the freedoms of others and the needs of defense
of the public interest [3, p. 24].

Organizing policy of any social human com-
munity gives rise to a complex variety of rela-
tionships between governors and the governed,
to which regulation by rules has as objective
to ensure a harmonization of interests, specific
to different socio-professional categories, and
exclusion ofpotential conflicts generated by
the violation of rights and legitimate interests
of citizens. No society can claim that has not
failed to totally meet the full requirements of
group or personal interests of people and to
prevent abuses of the public administration,
violation of rights and legitimate interests of
citizens protected by law. This is the reason for
which constitutions establishe, in general, ac-
cess to free justice and the right of any person
aggrieved by an authority public to address
court, to have their recognized rights violations
by public government, or the right of citizens
the address petitions topublic authorities [1,
p.121].

In terms of realization and application of law
mentioned we present and analyze the latest
developments of this right both in the Republic
of Moldova, as and in Transnistria.

Case study Transnistria

Authorities closely monitor and control the
public media, and Sheriff Enterprises dominates
private broadcasting, leading to widespread
self-censorship. The territory’s few independent
print outlets have limited circulation. Criti-
cal reporting can result in reprisals including
criminal charges, and the government also
uses bureaucratic obstruction and withholding
of information to inhibit independent journal-
ism.[10]

Legislation adopted in 2016 gave authorities
even greater control over state media outlets,
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including the power to appoint editorial staff,
and enabled officials to limit media access to
their activities and bar the use of recording
devices.[10]

Travel restrictions related to COVID-19
further limited access to the territory for Mol-
dovan and foreign journalists during 2020.
Separately, telecommunications regulators in
January suspended the license of LinkService,
a smaller competitor of Transnistria’s leading
internet service provider, which is owned by
Sheriff Enterprises. An appellate court blocked
the decision in April and allowed LinkService
to continue operating at least through the end
of the public health emergency.[10]

Legal restrictions on certain kinds of speech
discourage free discussion. Among other pro-
visions related to defamation or insult of the
authorities, the criminal code penalizes public
expression of disrespect for the Russian peace-
keeping mission.[10]

Speech-related prosecutions of dissidents,
activists, and ordinary social media users have
become more common in recent years, inhibit-
ing expression by other residents. In addition to
the cases against Communist Party politicians
during 2020, a criminal investigation regarding
incitement to extremism was opened in March
against Larisa Kalik, who had recently pub-
lished a book documenting abusive conditions
in the Transnistrian military. She fled the terri-
tory as a result. Also in March, it was reported
that pensioner Tatiana Belova and her husband,
SergheiMirovici, had been sentenced to three
years in prison for “extremism’ and “insulting
the president” via posts on Telegram in 2019.
Belova was released in July, but Mirovici re-
portedly remained in prison.[10]

Case study Republic of Moldova

The media environment is dominated by
outlets connected to political parties. With few
exceptions, nationally broadcasting television
stations are owned by people affiliated with
political parties. Reporters have previously
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faced difficulty accessing publicly important
information and threats of legal action from
public figures and politicians.[9]

Journalists were also affected by the govern-
ment’s COVID-19 response. In March 2020, the
Moldovan media regulator attempted to restrict
outlets from quoting unofficial sources, before
rescinding that decision a day later. Journalists
also faced longer waits for the fulfillment of
access-to-information requests due to COVID-
19-related policy changes.[9]

There is a good degree of academic freedom
in Moldova. However, the Orthodox Church
strongly indoctrinates the Moldovan educa-
tional system, with educational officials at all
levels frequently promoting the church and
Orthodox beliefs.[9]

Individuals have generally been able to en-
gage in discussions of political nature without
fear of retribution. However, under the PDM’s
rule, there were credible concerns that criticiz-
ing the government or affiliated actors could
lead to damaged career prospects. Private dis-
cussion was curtailed by surveillance against
the opposition, journalists, and civil society
actors. However, these fears subsided after the
2019 fall of the PDM government.[9]

Conclusions

Mass communication became particularly
of importance in politics and business to gov-
ernments and society, due to the possibilities
offered, to inform and influence people, which
has caused a certain blurring of forms of
traditional ways of communication. Political
parties, especially those who are in govern-
ment, but also those in opposition, sre always
in competition of disinformation, manipulation
of opinion by creating opinions favorable to
work their interests or ideology on which they
promote. Misinformation must be banned and
sanctioned.

Developing ofmodern technology in the
means of communication made the society
to confront with issues of regulatory policies
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particularly complex ones, in connection with
written media, with broadcasting and television
which are of nature to exert a great influence
on public opinion. Thus, misuse can bring to
significant harm to the rights and freedoms of
the individual, as well as conduct the bases of
democratic public life.

The information, in some cases, infringes
honor, dignity and reputation of professional,
and may be distorted by the critics, by manipu-
lating opinion, by misinformation, by hiding the
truth, through surveys of opinions or even by
silence. Such a situation should be banned and
imposed sanctions by standards legislation.

The right to free expression is the main topic
discussed in many works of local as and foreign
scientists which is represented as a mean of
preventing an injustice.

In connection with democracy, freedom
of speech tends only to justify the coverage
of ideas and messages with political content
or interacting in the political process. So, if
democracy was the only basis for protecting
freedom of speech, things like self-help litera-
ture, commercial advertising, sports journalism
and entertainment magazines would be left out
of perspective. More important: the same could
happen with allegedly defamatory or invasive
statements. Probably, these types of speech
would be understood as not belonging to the
constitutional worries, and in this case, greater
or lesser freedom related to them would then
depend on the legislative power. But this is not

how things are: freedom of speech is valued for
reasons other than democracy, and then, it justi-
fies much more than just political messages.
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In this article, the authors explore the theoretical and practical aspects of the procedure for
addressing the European Court of Human Rights. Many citizens of the Republic of Moldova apply to
the European Court of Human Rights for the protection of violated rights. For several years and as a
result of various factors, the Court has been overwhelmed by the number of individual applications.
However, the vast majority of these applications (over 95%) are rejected, without being examined
on the merits, because they did not meet one of the admissibility criteria provided by the European
Convention on Human Rights. This situation creates a double frustration. On the one hand, having
the obligation to respond to each request, the Court does not have the opportunity to focus, within a
reasonable time, on cases that require a substantive examination, and this is of no real use to litigants.
On the other hand, the actions of tens of thousands of applicants are rejected without appeal, often
after years of waiting. The proposals of the authors, who must increase the guarantees of human rights
protection, are very important.

Keywords: application, procedure, Court, European Convention on Human Rights, European Court
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PROCEDURA DE DEPUNERE A CERERII LA CURTEA EUROPEANA
A DREPTURILOR OMULUI

In prezentul articol autorii cerceteazd aspectele teoretico-practice a procedurii adresarii la Curtea
Europeana a Drepturilor Omului. Multi dintre cetatenii Republicii Moldova se adreseaza la Curte pentru
apararea drepturilor incalcate. De mai mulfi ani, si ca urmare a unor diversi factori, Curtea este coplesitd
de numarul de cereri individuale. Or, marea majoritate a acestor cereri (peste 95%) sunt respinse, fara sa
fie examinate pe fond, pentru ca nu a indeplinit unul din criteriile de admisibilitate prevazute de Conventia
Europeana a Drepturilor Omului. Aceasta situatie genereaza o dubla frustrare. Pe de o parte, avand obli-
gatia de a raspunde fiecarei cereri, Curtea nu are posibilitatea de a se concentra, in termene rezonabile,
pe cauzele care necesitda o examinare pe fond, iar acest lucru nu are utilitate reala pentru justitiabili. Pe
de alta parte, actiunile a zeci de mii de reclamanti sunt respinse fara drept de apel, deseori dupa ani de
asteptare. Prin urmare, sunt foarte importante propunerile autorilor care trebuie sa sporeasca garantiile
apararii drepturilor omului.

Cuvinte-cheie: cerere, procedura, instanta de judecata, Conventia Europeand a Drepturilor Omului,
Curtea Europeana a Drepturilor Omului.
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PROCEDURE DE DEMAND DEVANT LA COUR EUROPEENNE DES DROITS
DE L'HOMME

Dans cet article, les auteurs étudient les aspects théoriques et pratiques de la procédure de saisine de la
Cour européenne des droits de I'homme. De nombreux citoyens de la République de Moldova demandent
au tribunal la défense de droits violés. Pendant de nombreuses années, et en raison de divers facteurs,
le tribunal est submergé par le nombre de demandes individuelles. La grande majorité de ces demandes
(plus de 95%) sont rejetées, sans étre examinées au fond, car elles ne répondaient pas a l'un des critéres de
recevabilité fixés par la Convention européenne des droits de ['homme. Cette situation génére une double
frustration. D'une part, ayant l'obligation de répondre a chaque requéte, la cour n'a pas la possibilité de
se concentrer, dans un délai raisonnable, sur des affaires nécessitant un examen au fond, ce qui n'a pas
d'utilité réelle pour les justiciables. D'autre part, les actions de dizaines de milliers de demandeurs sont
rejetées sans droit d'appel, souvent apres des années d'attente. Par conséquent, il est trés important que les
propositions des auteurs accroissent les garanties de la défense des droits de I'homme.

Mots-clés: demande, procédure, cour, Convention européenne des droits de ['homme, Cour européen-
ne des droits de I'lhomme.

MPOIELYPA IIOJAUYM 3ASIBJEHUS B EBPOIIEMCKHI CY]I IO IIPABAM YEJIOBEKA

B npeocmasnennom mamepuane asmopwvl paccmMampusarom meopemudeckue U npaKmuuecKue
acnekmsl npoyedypsl obpawerus 8 Esponetickuti cyo no npasam uyenogexa. Muozue epaxcoane Pecny-
onuxu Monoosa obpawaromes 8 Egponetickutl cyo no npasam yeio8exka 3a 3auumou HapyuleHHuIxX npas.
B meuenue neckonvkux nem u 8 pesynomame oeucmsus paziuyHvlx paxmopos, Cyo OblLl nepezpyiceH
KOMU4eCcmeom uHOUBUOYaIbHbIX dcanod. OOnaxo, nodasisioujee OOIbUUHCIEO dMuUX 3aseienuil (bonee
95%) omxnousemcs H6e3 paccmMomperus no cyujecmay, NOCKOAbKY OHU He COOMBEMCMEYIom 0OHOMY U3
Kpumepues npuemiemocmu, npedycmompennolx Eeponeiickas konsenyusa o npasax uenosexa. /lanHas
cumyayusl evlzvieaent 08otiHoe pazouaposanue. C 00HOU cMOponsbl, 6Y0yuU 0053AHHBIM 0MEEeHaAmb Hd
Kaostcowll 3anpoc, Cyo He umeen 803MOHNCHOCTIU COCPe0OMOYUMb BHUMAHUE 8 PA3YMHble CPOKU HA Oeldx,
mpeodyowux SKCHepmu3sl N0 CYWecmay, U 3mo He umeem peaibHoll Noib3bl 0151 CMOPOH 8 CYOeOHOM Npo-
yecce. C Opy2oti CmopoHbl, 3as6/1eHUs 0eCAMKO8 MbLCAY 2PANCOAH OMKIOHAIOMCA 0e3 aneiAyulU, 4acmo
nocie MHO2UX Jlem 0#CUOanus. B smoti ces3u, 0c000 8axCHbIMU ABNAIOMC NPEOLONCEHUS d8IMOPO8, HA-
npasieHHvle Ha NO8blULeHIe 2aPAHMUL 3aWUmMbl NPA8 YelloseKd.

Knrueewie cnosa: sasenenue, npoyedypa, cyoebnas uncmanyus, Eeponeiickas konsenyus o npasax
yenogexa, Eeponeiickuii cyo no npasam uenogexa.

sub jurisdictia statelor parti la Conventie. In
consecingd, numarul potentialilor reclamanti
este imens: pe langa cele opt sute de milioane
de locuitori ai Europei si cetatenii din tari terte
care 1si au resedinta sau tranziteaza teritoriul
acesteia, trebuie sa avem in vedere si milioane

Introducere

Sistemul de protectie a drepturilor si liber-
tagilor fundamentale instituit prin Conventia
Europeana a Drepturilor Omului (in continu-
are ,,Conventia”) se intemeiaza pe principiul

subsidiaritatii. Este, in primul rand, de com-
petenta statelor parti la Conventie sa garante-
ze aplicarea acesteia, iar Curtea Europeana a
Drepturilor Omului (in continuare ,, Curtea”)
nu trebuie sa intervina decat atunci cand state-
le nu si-au respectat obligatiile.

Controlul exercitat la Strasbourg este acti-
vat, 1n principal, prin intermediul cererilor in-
dividuale, cu care Curtea poate fi sesizata de
catre orice persoana, fizica sau juridica, aflata

de asociatii, fundatii, partide politice, intre-
prinderi etc. Nu trebuie uitate persoanele care,
in urma unor acte extrateritoriale ale statelor
parti la Conventie, savarsite in afara teritorii-
lor acestora, intra sub jurisdictia lor.

Statele parti la Conventie, precum si Cur-
tea si grefa acesteia nu au incetat niciodata sa
reflecteze asupra adoptarii unor masuri pentru
a incerca sa faca fatd acestei probleme si sa
garanteze o administrare eficientd a justitiei.
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Printre masurile cele mai vizibile se numara
adoptarea Protocolului nr. 14 la Conventie
care prevede, printre altele, posibilitatea ca
cererile vadit inadmisibile sa fie examinate de
un judecator unic, asistat de raportori extraju-
diciari, si nu de un comitet format din trei ju-
decatori. Acest instrument, intrat in vigoare la
01 1unie 2010, introduce, de asemenea, un nou
criteriu de admisibilitate legat de gravitatea
prejudiciului suferit de un reclamant. Criteriul
are drept obiectiv sa descurajeze introducerea
unor cereri de catre persoane care au suferit un
prejudiciu nesemnificativ.

La data de 19 februarie 2010, reprezentan-
tii celor patruzeci si sapte de state membre
ale Consiliului Europei, toate avand obligatii
in temeiul Conventiei, s-au reunit la Interla-
ken, in Elvetia, pentru a discuta despre viito-
rul Curtii, In special despre blocajul datorat
afluxului mare de cereri inadmisibile. Printr-o
declaratie solemna, acestia au reafirmat rolul
central al Curtii in sistemul european de pro-
tectie a drepturilor si libertatilor fundamentale
si s-au angajat sa 1i consolideze eficacitatea,
pastrand in acelasi timp principiul cererii in-
dividuale [1].

Expunerea continutului de baza

Dreptul de recurs individual este in mod
indreptatit considerat ca semnul distinctiv si
principala reusita a Conventiei Europene a
Drepturilor Omului. Persoanele care considera
ca le-au fost incalcate drepturile fundamenta-
le se pot adresa Curtii Europene a Drepturilor
Omului. Totodatd, Conventia impune conditii
imperative de admisibilitate, pe care cererile
trebuie sa le respecte pentru a putea fi exami-
nate. De pilda, reclamantii trebuie sa fi epuizat
toate caile de atac de care dispun in temeiul le-
gislatiei interne si sa depuna cererea in termen
de 6 luni de la data hotararii interne definitive
[2, pag. 6-10].

Desi numarul de cereri inscrise pe rolul
Curtii a scazut cu aproape 50% in ultimii trei
ani, acesta ramane foarte impunator, fiind
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vorba despre cauze inaintate unei instante in-
ternationale, si continud sa ameninte eficien-
ta dreptului de recurs garantat de Conventie.
Cunoastem din experientd cd marea majoritate
a acestor cereri se vor lovi de un motiv de in-
admisibilitate si vor fi, In consecinta, respinse
de Curte. Cu toate acestea, ele vor trebui sa
fie examinate de juristi si de judecatori inainte
de a fi respinse. Ele ingreuneaza rolul Curtii
si Incetinesc astfel examinarea cererilor legi-
time care respecta conditiile de admisibilitate
si care pot avea ca obiect incalcari grave ale
drepturilor omului.

Experienta si statisticile sus-mentionate
aratd in mod clar cd majoritatea reclamantilor
individuali nu dispun de cunostinte suficiente
referitor la conditiile de admisibilitate. Se pare
ca acest lucru este valabil si pentru un numar
mare de consilieri juridici si practicieni in do-
meniul dreptului. In cadrul conferintei de la
Interlaken cu privire la reforma Curtii, statele
membre ale Consiliului Europei au identificat
aceasta problema si au solicitat ,,statelor parti
si Curtii sa asigure punerea la dispozitia po-
tentialilor reclamanti a unor informatii obiec-
tive si complete privitoare la Conventie si la
jurisprudenta Curtii, In special la procedura de
depunere a cererilor si la criteriile de admisi-
bilitate” (pct. 6 din Declaratia de la Interlaken
din 19 februarie 2010).

Pentru a-i informa pe potentialii reclamanti
si/sau pe reprezentantii acestora cu privire la
noile conditii de sesizare, Curtea a marit nu-
marul de documente de informare, punandu-le
la dispozitia publicului in toate limbile oficia-
le ale statelor parti la Conventie [3. pag. 152-
160]. Printre aceste documente figureaza si o
lista interactiva de puncte de verificat, precum
si videoclipuri care detaliaza conditiile de ad-
misibilitate si explicd cum se completeaza co-
rect formularul de cerere. Mai mult, paginile
web care contin informatii utile pentru poten-
tialii reclamanti sunt, In prezent, disponibile in
toate limbile statelor parti la Conventie [4].

Orice persoana care se considerd lezata in-
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tr-un drept al sdu garantat de Conventia Euro-
peana poate depune o cerere la Curtea Euro-
peana a Drepturilor Omului. Cererea urmeaza
a fi intocmita in scris in una din limbile oficia-
le ale statelor membre ale Consiliului Europei
si expediata Curtii prin posta. Cererea poate fi
depusa la Curte direct de catre reclamant, fara
intermedierea unui avocat. Pentru depunerea
cererii la Curte nu este perceputd nici o taxa,
insd reclamantul va trebui sa suporte cheltu-
ielile legate de Intretinerea corespondentei cu
Curtea (posta, fax, etc.).

Pentru a depune o cerere la Curte ea trebu-
ie sa satisfaca anumite conditii. Acestea sunt
stabilite in art. 34 si art. 35 ale Conventiei (ex:
epuizarea cdilor interne de recurs; respectarea
termenului de 6 luni; sa se refere la un drept
prevazut de Conventie; etc.).

Astfel, potrivit art. 34 din Conventia Eu-
ropeand a Drepturilor Omului, Curtea poate
fi sesizatd, printr-o cerere, de orice persoa-
na fizica, organizatie neguvernamentala sau
grup de particulari care se pretind victime
ale unei incalcari de cdtre una dintre Inaltele
Parti Contractante a drepturilor recunoscute
in Conventie sau in Protocoalele sale. Inaltd
Parte Contractanta se angajeaza sa nu im-
piedice prin nicio masura exercitiul eficace al
acestui drept.

Conform art. 35 din Conventia Europeana a
Drepturilor Omului:

1. Curtea nu poate fi sesizata decdt dupa
epuizarea cdilor de recurs interne, agsa cum se
intelege din principiile de drept international
general recunoscute, §i intr-un termen de 6 luni
incepand cu data deciziei interne definitive.

2. Curtea nu retine nicio cerere individuala
introdusa in virtutea articolului 34, in cazul
in care:

a) ea este anonimad, sau,

b) ea este in mod esential aceeasi cu o cere-
re examinata anterior de catre Curte sau deja
supusda unei alte instante internationale de an-
cheta sau de reglementare si daca nu contine
fapte noi.

3. Curtea declara inadmisibila orice cere-
re individuala introdusa in virtutea articolului
34, atunci cand ea considera ca:

a) ea este incompatibila cu dispozitiile
Conventiei sau ale Protocoalelor sale, in mod
vadit nefondata sau abuziva, sau,

b) reclamantul nu a suferit niciun preju-
diciu important, cu exceptia cazului in care
respectarea drepturilor omului garantate prin
Conventie §i Protocoalele sale impune o exa-
minare a fondului cererii, si cu conditia de a
nu respinge din acest motiv nicio cauza care
nu a fost examinata corespunzdtor de o instan-
td nationala.

4. Curtea respinge orice cerere pe care o
considera inadmisibila in aplicarea prezen-
tului articol. Ea poate proceda astfel in orice
stadiu al procedurii [5].

Subsecvent, constatim ca existd cerinte
stricte fatd de forma cererii expediate Curtii,
pentru a facilita examinarea acesteia, Curtea
a elaborat un formular de cerere care urmeaza
a fi completat. La cerere urmeaza a fi anexate
hotararile judecatoresti si alte documente sau
probe la care se face referire in cerere. Toate
anexele la cerere urmeaza a fi expediate in co-
pii, nu 1n original.

Odata primita, cererea este inregistratd de
grefa Curtii s1 1 se acorda un numar de ordine si
o denumire care se comunica printr-o scrisoare
reclamantului. Aceste date urmeaza a fi indicate
in corespondenta ulterioard cu Curtea.

Cererile inregistrate sunt examinate de cétre
Curte imediat ce este posibil. Datorita comple-
xitatii procedurii si numarului mare de cereri
pe rol, procedura de examinare a unei cereri
dureaza intre 3 si 7 ani [6].

La o anumita etapa a procedurii, cand Cur-
tea inifiazd procedura de examinare a cere-
rii, aceasta este comunicatd reprezentantului
Guvernului impotriva caruia este indreptata
cererea. Dupa comunicarea cererii Curtea va
solicita reclamantului sa-si angajeze un avo-
cat pentru a-1 reprezenta in procedurile in fata
Curtii. In cazul in care reclamantul nu dispu-
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ne de resurse suficiente pentru a-si angaja un
avocat, Curtea poate sa plateasca avocatului
un onorariu pentru reprezentarea reclamantu-
lui. Acest onorariu nu acopera toate cheltuie-
lile suportate de avocat, insa este menit sa nu
descurajeze reclamantul de a depune o cerere
la Curte cand nu poate plati un avocat.

In baza documentelor si explicatiilor pre-
zentate de parti, Curtea ia o decizie initial cu
privire la admisibilitate, iar apoi, daca cererea
este declarata admisibila, asupra fondului ce-
rerii in una din limbile oficiale ale Curtii (en-
gleza sau franceza).

Curtea poate constata violarea Conventi-
ei si acorda compensatii materiale si morale.
Prin hotararea Curtii in care se constata viola-
rea Conventiei nu se caseaza in mod automat
hotararile instantelor nationale, insa reclaman-
tul poate solicita, in anumite cazuri, redeschi-
derea procedurilor nationale (revizuire).

Statele s-au angajat sd se conformeze hota-
rarilor Curtii. Supravegherea executarii hota-
rarilor Curtii este pusa in sarcina Comitetului
de Ministri al Consiliului Europei.

In temeiul art. 35 din CEDO, Curtea nu
poate fi sesizatd decat dupa epuizarea cailor
de recurs interne, asa cum se intelege din
principiile de drept international general re-
cunoscute, si intr-un termen de 6 luni, ince-
pand cu data deciziei interne devenita defi-
nitiva si irevocabild. Curtea nu retine nici o
cerere individuald introdusa in aplicarea art.
34, daca ea este anonima sau daca ea este in
mod esential similard cu o cerere examinata
anterior de catre Curte sau deja supusa unei
alte instante internationale de ancheta sau de
reglementare si dacad ea nu contine fapte noi.
Curtea declara inadmisibila orice cerere indi-
viduala introdusa in aplicarea art. 34, atunci
cand ea considera cererea incompatibild cu
dispozitiile Conventiei sau ale protocoale-
lor sale, in mod vadit nefondata sau abuziva.
Curtea va respinge orice cerere pe care o va
considera inadmisibila, in orice stadiu al pro-
cedurii [7].
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Din continutul acestui articol rezulta clasi-
ficarea conditiilor de admisibilitate ale cereri-
lor la Curte in doua mari categorii:

1) Conditii generale de admisibilitate, apli-
cabile atat cererilor individuale, cat si celor
interstatale. Potrivit acestor conditii, Curtea
poate fi sesizata doar:

a) dupa epuizarea cailor de recurs interne;

b) in termen de cel mult 6 luni de la data
ramanerii deciziei interne irevocabile.

2) Conditii suplimentare de admisibilitate,
inaintate doar fata de cererile individuale de-
puse de catre particulari.

Potrivit cerintelor suplimentare, Curtea nu
va retine nici o cerere individuald introdusa in
aplicarea art. 34, dacd ea este:

a) anonima,

b) in mod esential similard cu o cerere exa-
minatd anterior de citre Curte si nu contine
fapte noi;

c¢) in mod esential similara cu o cerere deja
supusa unei alte instante internationale de an-
chetd sau de reglementare si nu contine fapte
noi;

d) incompatibild cu dispozitiile Conventiei
sau ale protocoalelor sale;

¢) in mod vadit nefondata sau abuziva.

In continuare vom analiza fiecare din-
tre conditiile de admisibilitate ce rezulta din
art. 35 al CEDO, cu scopul de a evidentia
particularitatile si specificul acestora, inclusiv
practica Curtii de la Strasbourg in declararea
inadmisibilitatii cererilor individuale.

1. Epuizarea recursurilor interne este o re-
guld internationald aplicata de toate instantele
judiciare sau cvasi judiciare care trateaza
drepturile omului la nivel international si sunt
competente de a examina recursurile indivi-
duale impotriva unui stat. Aceastd practica re-
flectd principiul general de drept international
intemeiat pe convingerea ca un stat trebuie sa
poata rectifica o eventuald incalcare a obliga-
tiilor sale internationale pe cai juridice interne
proprii, inainte de a fi supus unui control §i/
sau unei supravegheri la nivel international.
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Curtea se ocupd de caz numai atunci cand
autoritatile statale nu restabilesc dreptul incal-
cat §1 nu acorda o reparatie echitabila, ca efect
al acestei ncalcari.

Termenul ,,epuizarea recursurilor interne”
a fost interpretat in mai multe randuri ca o
obligatie a reclamantului de a epuiza toate re-
cursurile oferite de dreptul intern, cu caracter
administrativ sau judiciar. Dovada epuizarii
cailor de recurs interne revine reclamantului,
iar statului parat 1i revine obligatia de a formu-
la obiectii, in sensul cd reclamantul nu a epu-
izat caile de recurs interne si sa dovedeasca
existenta unor cdi de recurs interne suficiente
si eficiente, accesibile si adecvate.

Este important ca, atunci cand o cerere a
fost declaratd inadmisibild pentru ca nu au
fost epuizate cdile de recurs interne, aceasta
nu constituie decat un obstacol provizoriu:
Curtea poate reexamina aceeasi cerere, daca
aceasta 11 este din nou prezentata de indata ce
reclamantul a epuizat recursurile interne aflate
la dispozitia sa [8, pag. 142-144].

Atunci cand examineaza conceptul de epui-
zare a cailor de recurs interne, Curtea analizea-
za caile de recurs nationale prin prisma carac-
terului adecvat si efectiv, accesibil si practic,
accesibil si efectiv.

Astfel, Curtea a elaborate o interpretare
detaliata a caracterului adecvat si efectiv, care
tine de urmatoarele criterii: existenta acesteia
este destul de certa, are ca obiect plangerea in-
temeiatd pe pretinsa Incalcare, poate rectifica
efectiv incalcarea, este furnizatd de un orga-
nism independent, functioneaza cu suficienta
celeritate i oferd o perspectiva rezonabila a
unui castig de cauza.

Caracterul accesibil si practic presupune
ca o cale de recurs nu este accesibila daca re-
clamantul nu poate sesiza direct organismul
in chestiune, astfel cum este cazul unor curti
constitutionale. Un exemplu este Curtea Su-
prema din Rusia. Caile de recurs extraordinare
nu vor fi considerate cai de recurs accesibile,
cu exceptia cazului in care acestea constituie

singura cale de recurs aflata la dispozitia re-
clamantului.

In temeiul caracterului accesibil si efectiv, o
cale de recurs poate fi consideratd inaccesibi-
la din cauza limbajului in care sunt formulate
informatiile sau din cauza existentei unor im-
pedimente in exercitarea cdii de recurs. Numai
in circumstante cu totul iesite din comun se va
considera ca lipsa asistentei juridice constitu-
ie un obstacol in epuizarea unei cdi de recurs
interne. Faptul ca un potential reclamant nu se
afla in prezent in statul parat nu inseamna ca
se suspenda cerinta de a epuiza cdile de recurs
adecvate si efective existente in statul respec-
tiv [9].

In jurisprudenta Curtii s-a utilizat notiunea
de recurs ,,iluzoriu”, adica imposibil de exer-
citat, ca fiind: inadecvat, inutil, ineficient, in-
accesibil.

Recursul inadecvat vizeaza acel recurs
care tinde doar sa atenueze efectele unei vi-
olari a drepturilor omului prin acordarea unor
despagubiri, dar fara a inlatura cauza violarii.

Recursul inutil vizeaza situatiile in care
existenta unei jurisprudente bine stabili-
te implicd absenta oricarei sperante intr-o
solutionare favorabild a reclamantului. Astfel,
in masura in care existd o opinio communis
privitoare la absenta oricdror sanse de succes,
reclamantul nu este obligat sa-1 epuizeze. Spre
exemplu, dovedirea existentei unei practici
administrative de Incdlcare a Conventiei poate
duce la scutirea de cerinta epuizarii recursuri-
lor interne.

Recursurile ineficiente vizeaza competen-
ta unor autoritati care nu au puterea de a redre-
sa violarea dreptului, deoarece emit doar avize
consultative sau nu sunt de naturd a inldtura
violarea dreptului, ci doar efectele unei con-
damnari, spre exemplu — o cerere de gratiere.
Cu titlu de exemplu, sesizarile sau plangerile
adresate ombudsmanului nu constituie recur-
suri efective, deoarece ombudsmanul nu poate
adopta decizii cu forta obligatorie si executo-
rie, desi este independent fatd de executiv. De
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asemenea, nu este obligatorie parcurgerea cai-
lor extraordinare de atac din sistemul de drept
intern, a caror introducere depinde de puterea
discretionard a unei autoritati statale si nu de
vointa partii interesate.

Recursul inaccesibil vizeaza situatia in
care se poate dovedi cad exercitarea cailor de
recurs la instantele superioare, inclusiv la Cur-
tea Constitutionald, implicd costuri exagerate
pentru reclamant si nu este prevazuta posibili-
tatea asistentei judiciare.

Dacd reclamantul poate dovedi existenta
unor astfel de céi de recurs pe care nu le-a par-
curs din aceste motive, conditia epuizarii cai-
lor de recurs interne se considera indeplinita.
Nu se incadreaza in aceastd conditie simpla
banuiala sau indoiald ca unele cai de recurs ar
fi lipsite de succes in cauza respectivd. Pen-
tru ca un reclamant sa se poatd baza pe lipsa
efectivitatii cdilor de recurs interne, el trebuie
ca, 1n prealabil, sd fi invocat in substantd, in
fata instantelor interne sesizate, violarea Con-
ventiei. Obligatia de epuizare a cdilor de re-
curs interne vizeaza invocarea, in fata instan-
telor nationale, a incalcérii acelorasi drepturi
prevazute de CEDO, mentionate si In cererea
adresata Curtii, cel putin in substanta, adica nu
neaparat cu referire la prevederile Conventiei
[10].

II. Regula celor 6 luni instituie un ter-
men de decadere care limiteaza dreptul la
recurs. Aceastd reguld are ca scop asigura-
rea securitdtii juridice §i urmareste in acelasi
timp ca situatiile litigioase, prin raportare la
dispozitiile Conventiei, sa fie examinate Intr-
un termen rezonabil. De asemenea, aceasta re-
guld are menirea de a proteja atat autoritatile
statale, cat si alte persoane interesate de in-
certitudinea generata de scurgere prelungita
a timpului, fatd de data producerii incalcarii
denuntate prin cererea reclamantului.

Curtea a mai subliniat ca, pe de o parte, re-
gula celor 6 luni raspunde imperativului de a
lasa reclamantului o perioada de timp suficien-
ta care sd-1 permitd sd aprecieze oportunitatea
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introducerii unei cereri la jurisdictia europeana
si sd determine continutul acesteia, iar, pe de
alta parte, regula termenului de decadere mar-
cheaza limita temporala a controlului pe care
Curtea este competentd sa-1 exercite asupra
modului in care statele contractante asigurd,
in ordinea lor interna, respectarea drepturilor
si libertatilor garantate de Conventie si inve-
dereaza atat particularilor, cat si autoritatilor
statale perioada dincolo de care acest control
nu mai poate fi exercitat [11, pag. 1306].

Prin notiunea de ,,decizie interna definiti-
va” urmeaza a fi inteleasd decizia definitiva
si irevocabila pronuntatd in cadrul normal al
epuizdrii cdilor interne de atac, prin luarea in
considerare numai a cilor de atac ordinare. in
mod normal, termenul de 6 luni curge de la
data ramanerii definitive a deciziei celei mai
inalte autoritati nationale competente, chema-
td a se pronunta asupra problemei care face
obiectul cererii introduse in fata Curtii. Insa,
atunci cand o decizie sau un act al autoritatii
publice nu este susceptibil de nici un recurs,
termenul de 6 luni curge fie din ziua in care
actul incriminat a fost comis, fie din ziua in
care reclamantul a suferit direct consecintele
acelui act, luand astfel cunostinta de sdvarsirea
lui, sau din ziua cand ar fi trebuit sa cunoasca
acele consecinte daunatoare pentru el [11, pag.
1313-1320].

Data pronuntarii/comunicarii deciziei nu se
include in calculul termenului de 6 luni. Ter-
menul in discutie incepe sd curgd nu din ziua
pronuntarii/comunicarii deciziei interne defini-
tive, ci incepand cu a doua zi dupd pronuntarea
in public sau a doua zi dupa ziua notificarii ei
facute reclamantului sau reprezentantului aces-
tuia, iar lunile vor fi calculate ca luni calenda-
ristice, indiferent de durata lor efectiva. Spre
exemplu, din moment ce hotdrarea unei instan-
te supreme nationale care constituia ,,decizia
interna definitiva” privitoare la obiectul unei
cereri a fost pronuntatd la 26 mai 1992, prin
introducerea cererii la 26 noiembrie 1992 re-
clamantul a respectat termenul de 6 luni impus
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de Conventie, deoarece ziua pronuntarii decizi-
el interne definitive nu intrd in calculul acestui
termen [11, pag. 1305-1312].

Formularul de cerere este disponibil pe
site-ul Internet al Curtii. Descarcand formula-
rul, urmeaza de completat toate rubricile, fara
exceptie, si se trimite formularul completat,
insotit de copiile documentelor pertinente — nu
se trimite documente originale, deoarece aces-
tea nu vor fi restituite la finalul procedurii.

Exista riscul ca un dosar incomplet sa nu fie
examinat de Curte. Prin urmare, trebuie sa fie
completat formularul de cerere integral si cu
multd atentie. Orice omisiune in completarea
formularului sau simplul fapt de a nu anexa
copiile documentelor necesare poate determi-
na Curtea sa refuze inregistrarea cererii fara a
0 examina.

Urmeaza de adresat cererea Curtii Intr-una
din cele douad limbi oficiale ale Curtii, franceza
sau engleza, sau 1n orice alta limba oficiald a
unui stat membru al Consiliului Europei.

Nu este obligatoriu ca persoana sa fie repre-
zentata de un avocat in faza initiald a procedu-
rii. Daca totusi vom decide sa fim reprezentati,
trebuie sa trimitem Curtii o procura pe numele
avocatului ales, completatd si semnatd in mod
corespunzator.

Dupa ce formularul de cerere va fi comple-
tat in intregime, acesta trebuie expediat, im-
preund cu documentele pertinente, la adresa
urmatoare:

wMonsieur le Greffier
Cour européenne des droits de I’homme
Conseil de I’Europe
F-67075 Strasbourg Cedex”

Este preferabil ca cererea sa fie trimisa
prin scrisoare recomandata. Trebuie sa se tri-
mita cererea la Curte in termenul prevazut de
Conventie. Curtea va lua in considerare data
indicatd pe stampila postei. Cererea trebuie
expediatd Curtii numai prin posta.

In orice caz, formularul de cerere trebuie
trimis 1n cel mai scurt timp posibil dupa fi-

nalizarea procedurilor interne si pronuntarea
unei decizii definitive de cdtre instantele
nationale.

Scrisoarea se receptioneaza de Biroul cen-
tral al Curtii, care primeste in medie 1500
scrisori zilnic. Din cauza acestui volum mare
de corespondenta, Curtea nu va putea confir-
ma imediat primirea cererii dumneavoastra.

Biroul central triaza corespondenta, apoi o
trimite diviziei juridice competente, mai pre-
cis diviziei responsabile pentru statul impotri-
va caruia este indreptata cererea.

Astfel, o cerere Impotriva Republicii Mol-
dova va fi trimisa in divizia juridica care se
ocupa de toate cererile indreptate impotriva
Republicii Moldova si in care lucreaza per-
soane care vorbesc limba acestui stat si cunosc
legislatia autohtona.

Cererea va primi un numar si va fi analizata
de catre un jurist. Aceasta nu Tnseamna ca do-
sarul a fost acceptat, ci doar inregistrat. Daca
vom fi contactati de Curte, trebuie sa raspun-
dem 1n termenul acordat, altfel cererea noastra
ar putea fi pur si simplu respinsa sau distrusa.

Atunci cand Curtea va dispune de toate ele-
mentele necesare pentru examinarea cererii,
dosarul va fi atribuit unei formatiuni judiciare
a Curtii.

Pe intreaga duratd a procedurii, chiar
daca aceasta ne pare Indelungata, trebuie sa
asteptam sa fim contactati de Curte. Dat fiind
numarul mare de cereri introduse in fiecare an
(peste 50000) si numarul considerabil de do-
sare aflate pe rol, Curtea nu are posibilitatea sa
confirme primirea scrisorilor sau a documente-
lor receptionate si nu va putea oferi informatii
privind o datd aproximativa a examinarii unei
cereri.

Procedura in fata Curtii este scrisd. Astfel,
orice informatie pe care dorim sa o aducem la
cunostinta Curtii trebuie comunicata In scris.

Concluzii

In urma cercetarii si analizei efectuate
a procedurii de depunere a cererii la Cur-
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tea Europeana a Drepturilor Omului, putem
mentiona cd succesul unui recurs depus la
CtEDO depinde de o multitudine de conditii,
cerinte, factori si proceduri care necesita a fi
examinate, analizate si luate in considerare
de catre reclamanti si reprezentantii acestora
atunci cand se adreseaza cu o cerere in apara-
rea drepturilor si a libertatilor fundamentale
garantate de CEDO.

Astfel, conchidem ca adresarea la CtEDO
nu este ceva irealizabil, urmeaza doar de res-
pectat pasii concreti de inaintare a cererii si
de urmat indrumarile ghidurilor publicate pe
pagina web oficiala a Curtii.
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The article contains a study in the field of interaction and dependence of constitutional guarantees
of human rights in the Republic of Moldova on power, economy and capital. An example is given of the
set of meanings and forms of this democracy, the measure, level and values of the citizens who make up
a collective or make up the crowd, from the point of view of organizing the means by leading the people
over the state. The causal relationship is analyzed between the interaction and the direct dependence of
the implementation of the constitutional norms on the political will, the level of the economy, including
the interest and purpose of the capital dictatorship. This prism studies the real issue of democracy in
the Western sample regarding the completeness of citizens' expectations. The article provides an assess-
ment of democratic values in their presence, ie form. The most frequent and richest opinions, ideas and
doctrines are evaluated, for the general ideological purpose, in order to effectively achieve objectives,
including the subsequent onset of certain consequences. A comparative analysis is made regarding the
opinions of other authoritarian specialists in this field.

Keywords: democracy, Constitution, human rights, power, economy, capital, state of law.

INTERACTIUNEA GARANTIILOR CONSTITUTIONALE A DREPTURILOR OMULUI
CU PUTEREA, ECONOMIA SI CAPITALUL

Prezentul articol contine un studiu in domeniul interactiunii si dependentei garantiilor constitutionale
ale drepturilor omului in Republica Moldova de putere, economie si capital. Autorul analizeaza setul
de sensuri si forme ale acestei democratii, masura, nivelul si valorile cetatenilor care alcdatuiesc un
colectiv sau o multime de persoane, din punctul de vedere a mijloacelor si metodelor de aplicare a
principiilor democratice prin prisma implicarii cetatenilor in conducerea statului. Relatia cauzald este
analizata intre interactiunea si dependenta directa a punerii in aplicare a normelor constitutionale
prin vointa politica, nivelul economiei, luand in consideratie interesul si scopul capitalului. Este pusa
in discutie si problema reala a democratiei de tip occidental cu privire la asteptarile cetatenilor.
Articolul ofera si o evaluare a valorilor democratice in actuala lor forma si continut. Sunt analizate
cele mai frecvente si independente opinii, idei si doctrine. La fel, se efectueaza un studiu din punctul
de vedere general ideologic si obtinerea unor efecte obiective, inclusiv aparitia ulterioara a anumitor
consecinte. Se face, la fel, si o analiza comparativa cu privire la opiniile altor renumiti specialisti in
acest domeniu.

Cuvinte-cheie: democratie, Constitutie, drepturile omului, putere, economie, capital, stat de drept.

INTERACTION DES GARANTIES CONSTITUTIONNELLES DES DROITS DE L'HOMME
AVEC LE POUVOIR, L'ECONOMIE ET LE CAPITAL

Cet article contient une étude dans le domaine de l'interaction et de la dépendance des garanties
constitutionnelles des droits de I'Homme en République de Moldova vis-a-vis du pouvoir, de l'économie
et du capital. L'auteur analyse l'ensemble des significations et des formes de cette démocratie, la mesu-
re, le niveau et les valeurs des citoyens qui composent un collectif ou beaucoup de personnes, du point
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de vue des moyens et des méthodes d'application des principes démocratiques a travers le prisme de
l'implication des citoyens dans la direction de lI'Etat. La relation causale est analysée entre l'interaction
et la dépendance directe de la mise en wuvre des normes constitutionnelles par la volonté politique, le
niveau de l'économie, en tenant compte de l'intérét et du but du capital. Le véritable probleme de la dé-
mocratie de type occidental en ce qui concerne les attentes des citoyens est également analysé. L'article
fournit également une évaluation des valeurs démocratiques dans leur forme et leur contenu actuels. Les
opinions, idées et doctrines les plus courantes et les plus indépendantes sont analysées. De méme, une
analyse est effectuée du point de vue idéologique général et de la réalisation d'effets objectifs, y compris
l'apparition ultérieure de certaines conséquences. Une analyse comparative est faite sur les opinions
d'autres spécialistes célebres dans ce domaine.
Mots-clés: déemocratie, Constitution, droits de ['homme, pouvoir, économie, capital, état de droit.

B3AMMOJIEHCTBUE KOHCTUTYHUOHHBIX TAPAHTHMH ITPAB YEJIOBEKA C
BJIACTBIO, 5D KOHOMHUKOU U KAIIUTAJIOM

Cmambs codepoicum ucciedosanue 8 001acmu 83auUMo0eucmeuss U 3a6UCUMOCIU KOHCIUMYYUOH-
HbIX eapanmutl npas uenosexa 6 Pecnybnuxe Monoosa om eénacmu, skonomuku u xanumana. Ilpuso-
OUMCst npumMep MHONCECMBEHHOCMU CMBLCI08 U (POPM 3MOL OeMOKPAMUU, MEPbL, YPOBHS U YEeHHOCMEll
2pasicoaH, cOCMasIsWUX KOLIeKmus, 1ubo oopa3yiowux moiny, OMHOCUMENbHO OPSAHU3AYUL CHO-
0006 €€ npumeHerusl, Npu HaApPOOHOM YHPABILEHUU 20CYOAPCMEOM. AHATUZUPYEMCs NPUYUHHASL C853b
MeAHCOY 83aUMOOetiCmeueM U NPAMOU 3a8UCUMOCTbIO UCNOTHEHUS KOHCIMUMYYUOHHBIX HOPM O NOJAU-
MuU4ecKoll 80U, YPOBHs IKOHOMUKY, GKIIOYUAS UHMeEpeC U Yelb OUKmMamypsl Kanumanda. B smoii cesasu,
UsyueHa aKxmyaibHas npooiema 0emoKpamuy 3anadH020 00pasya OMHOCUMENbHO NOJIHOMbL 0AHCUOA-
HUtl epasxcoan. B cmamve npusooumcs oyenka 0eMoKpamuieckux yeHHOCmel 8 UX Hacmosiujem suoe,
cmoicie u popme. Oyenusaromes Haudoiee pacnpoCmpaHerHble U COCIMOSMmelbHble MHEeHUs, uoeu u
OOKMPUHBL - OM UX UOEOT02UYECKO20 00Uje20 NPEeOHASHAUeHUs: 00 (akmuiecku 0ocmueaemvix yeiuetl,
BKIIOUASl NOCTEOYIOUjee HACMYNIeHue onpedeleHHblx nociedcmautl. Ocyujecmenet, makaice, CpagHU-
MeNbHbI AHAIU3 OMHOCUMETLHO MHEHUsL OPY2UX A8MOPUMEMHbIX CReYUAIUCTO8 8 IMOU 001ACU.

Knroueswvie cnosa: oemoxpamus, Koncmumyyus, npasa uenosexa, 61acmv, 3KOHOMUKA, KANUMAIT,
npasosoe 20cyoapcmaeo.

Beenenue HBIX TEOPETUYECKU-IEMOKPATUYECKUX IIPU3M,
UCCIIEyeTCs UX MyThb U OKOHYATEJbHBIN 3(-
(dbeKkT nelcTBUH, BKIIOYAs Pa3HUIY MEKITY

OXXHNJaHUEM OT HepBOHaanBHOﬁ nacu a0 I1io-

Crarbs COREPKUT UCCIEAOBaHUE B 00ia-
CTH B3aUMOZCHCTBHS U 3aBUCUMOCTH KOHCTH-
TYLIMOHHBIX FapaHTUH NpaB yenoBeka B PM

OT BJIaCTH, DKOHOMHMKHU U KaIluTalla. Ananusu-
pyeTcsl NpUYMHHAS CBSA3b MEKAY B3aUMOJICH-
CTBHUCM U HpHMOfI 3aBUCUMOCTBIO HCIIOJIHEC-
HUA KOHCTUTYHUHOHHBIX HOPM OT HOJHUTHYC-
CKOM BOJIM, 5KOHOMHUKHM U KarmuTana. CKBO3b
9Ty MPU3MY U3y4aeTcs aKkTyaslbHas mpodiema
JIEMOKpATUy 3amajHoro oOpasna OTHOCH-
TENIFHO TIOJIHOTHI OXKMIAaHUH rpaxaad. B cra-
ThC HNPHUBOAUTCA OLCHKA JICMOKPATUYCCKUX
IIEHHOCTEH B WX HACTOSIIEM BHE, CMBICIIC
u ¢opme. IlponenpiBaeTcss CpaBHUTEIBHBIN
aHaJIn3 OTHOCUTCIIbHO MHCHUS JPYyTrux CIic-
IUAJIMCTOB B 3TOM 00iacTu. AHANU3UPYIOTCS
BCE HMEIOIIHE MECTO OBITh CYIIECTBEHHBIC
ACIICKTBI, UACHU U LCJIN, UCXOAAIIHNUEC U3 pCallb-
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Jy4aeMoOro pe3yJbTara, BKIOYash CKPBITHIN
CMBICIT IEMOKPATUIECKOTO TIPOEKTa IIETUKOM.
[IponenbiBaeTcss CpaBHUTEIbHBIA AHAIU3 B
COBOKYHHOCTI/I C MHCHHUCM )prrnx crieauain-
CTOB B DTOM 00JaCTH.

AKmyanbnocms JaHHOTO HCCIICOBAHUS
o0ycnoBlieHa TE€M, YTO B HACTOSIIEE BpeMs
OOJIBIIIMHCTBO TOCYIAPCTB CTPEMSTCS K CO3-
JAHUIO JIEMOKPATUYECKO-IIPABOBOTO rocyaap-
CTBa, I'ZI€ FJIaBHOfI IIEHHOCTBIO ABJISFOTCS npa-
Ba YeJIOBEKAa M HAPOJIOBJIACTHE Yepe3 JIeeT -
POBaHHBIX JeJIeraToB. BakHOCTb W3ydYeHUs
JAHHOW 00JIaCTH MCXOAUT OT MPSMOI 3aBHCH-
MOCTHU OTUX KOHCTI/ITYL[I/IOHHLIX I‘apaHTI/Iﬁ oT
MPOSIBJIEHUS] TOJUTUYECKOW BOJM, COpa3mep-
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HO MHTEpeCy KaruTalla ¥ YPOBHIO SKOHOMUKHU
rOCyAapcCTBa.

Ilenv uccnedosanus — yCTaHOBHUTH U WC-
ClIeZIOBaTh MPUYMHHYIO CBSI3b MEXIY KOH-
CTUTYIIMOHHBIMH TapaHTUSIMH TIPaB YeIOBEKa
OTHOCHUTEIBHO TPOSBICHUS MOJIUTHYECKOM
BOJIM, UCXOASI U3 BO3MOKHOCTEH SKOHOMUKHU
rOCyZlapCcTBa M MPEAIOUTSHHS KaluTasa.

Memooonozuueckan ocnoeéa padOTHI CO-
CTOMT U3 OOIIEU3BECTHBIX IMPUHIUIOB, BBI-
TEKAIOIINX W3 ITOCTABIEHHOHM 3a/1aud, Kyaa
BKJTFOYAIOTCS TUANIEKTHYECKUI METOJ] i HCTO-
pHU3M, M3Y4YCHHE M aHaJIU3 IMPaBONPUMEHH-
TEJNBHOW MPAKTUKH, U JJPyTHE.

Cmpykmypa padomur 00ycIOBJIEHa ee Lie-
JasMH U 3aa9amMu. OHA COCTOUT M3 HAyYHOTO
UCCIIeIOBaHMs (aKTOB, UX aHAJIN3a, BEIBOIOB
u 6ubnuorpaduvIecKoro Crmcka.

3anaonan demokpamus, npaea uenoeexa u
capanmuu Koncmumyyuu
Pecnyonuxku Monoosa

B crarbe npoBoauTcs uccienoBaHue B 00-
JacTU peayn3alui LEHHOCTEeH 3amagHoi Je-
MOKpAaTuH, IpaB U CBOOO]] YeJIOBEKa, rapaHTH-
poBanHbIX Koncrurynuein Pecnyonuku Mos-
JI0Ba, €€ B3aMMOJICHCTBUIO U 3aBUCUMOCTBIO
OT MOJUTUYECKON BOJIH, YPOBHS SKOHOMUKHU
rocy/lapcTBa U KaruTaia.

B Ipeambyne Konctutymun PecryOnuku
MosioBa OHa MPOBO3IVIAIIEHA [TIaBHBIM 3aKO-
HOM rocyzaapctsa. B nepsom pasnene Koncrtu-
Ty «OCHOBHBIE TPUHLUIBD JEKIapUpy-
eTcs moyoxenwue, uto «Pecmybmmrka Mongosa
— IEMOKpaTHUYECKOE ITPAaBOBOE rOCYAAPCTBO, B
KOTOPOM JIOCTOMHCTBO Y€JI0BEKa, €ro Mpasa u
CBOOO/TBI, CBOOOTHOE PA3BUTHE YEIOBEUECKOM
JUYHOCTH, CIIPABEJIMBOCTD U MOJIUTUYECKUN
IUTFOPAJIN3M SBJISIIOTCSA BBICHIMMM LIEHHOCTS-
MU U TapaHTupyrotcs» [1]. Jlannoe monoxe-
HUe sBisgercd (yHIaMEHTaJIbHOW OCHOBOM
KOHCTUTYLIHOHHOTO cTposi PM.

IlepBoe mnpencraBieHUE O JEMOKPATUU
Kak (OpMbI IPABICHUS BO3HMKIO B AHTUY-
Hoil I'peunn. [lpeBHerpeueckue ¢uaocodbl

YTBEPKAJIU, YTO BCE JIFOIU PABHBI OT POXKJIE-
HUSl U UMEIOT OJIMHAKOBBIE, IapOBAHHBIE TIPU-
ponoii npasa [2]. I'paxnane npesuei ['perun
CUMTAJIM CaMOU IJIaBHOM CBOOOY UelOBEKa U
€ro HEOTUYXJAaeMble MpaBa, NPUHAJICKAIINE
eMy OT poXxJaeHHus. DTy cBOOOIy rapaHTHpO-
BaJIa YacTHasi COOCTBEHHOCTh Ha UMYIIECTBO,
B TOM uuciie Ha 3emito. [loaromy B I'penrn
pas3BWICA CBOOOAHBIM PBIHOK, KOTOpBIA 00e-
CTIEYHMBAJl €€ JKUTENAM OoJiee BBICOKHH ypoO-
BEHb )KU3HHU, YEM y COCEHUX HAapoa0B. [leMo-
KpaTU4ecKue Tpajului cOOpaHMs T'paXkaaH,
MIO3BOJISITM TIPOSIBIISITh WHUIIMATHBY MX OOJIb-
LIOMY KOJIMYECTBY, YTO MPHUAABAJIO UM OUIY-
IIeHue CBOOOABI, BO3MOXKHOCTHU HEMOCpes-
CTBEHHO BJIUATh Ha BHYTPEHHIOIO 1 BHELLIHIOIO
MOJINTUKY, Ha BCE Ba)KHbIE BOIPOCHI CBOETO
rOpoAa-rocyaapcTBa, Kak *KM3HU HApola, TaK
1 €r0 B3aMMOOTHOILIEHUH ¢ coceqsiMU. B aTom
AQHTUYHOM OOII€CTBE IPaskJaHCKUMU [TpaBaMU
NI0JIb30BAJINCh HEMHOTHUE, PABEHCTBO IIpaB U
00s513aHHOCTEH MPU3HABAIOCH TOJIBKO BHYTPHU
cooOrecTBa rpaxaad. Benvka Oblia cTerneHb
KOHTpOJI OOILIeCTBa HaJ] YaCTHOW IKU3HBIO
uHauBKA. Teppuropust ropoja-rocyaapcrsa
HE JI0JDKHA ObliIa pacIuupsThCs, HHAY€ HEBO3-
MOHBIM CTaJIO OBl IMYHOE YYAaCTHE KaXKJOr0
rpakJaHMHA B HAPOAHOM coOopanuu. CoOTBeT-
CTBEHHO YHCJIO TMOJHOMPABHBIX I'PpaXKIaH He
JIOJDKHO YBEJIMUMBATBHCS CBBILIE ONPEIEIICH-
HOTO Ipefiena. B u310KeHHOM CMBICIIE yaep-
JKaH ONPEJECICHHBIM TEMOKPAaTUYECKHUN 1IEH3,
KOTOpBIM TrapaHTUPOBajl INPEUMYIECTBEHHO
Ka4eCTBO HAJl KOJINYECTBOM.
OcHoBonoararomuye NPUHIUILI 3ala HON
JEMOKPAaTUH COYWIM HENPUEMJIEMBIMHU JEMO-
KpPaTU4eCKHi IIeH3 MHCTHTYTa «AQUHCKOID»
JIEMOKpAaTHH, B YCIIOBUSX MOSBIIEHUS rocyaap-
CTBEHHBIX 00pa30BaHUI 1 NPEACTaBUIN HHYIO
MOJIEJIb IEMOKPAaTHYECKOM LIEHHOCTH, B KOTO-
PO IpaBa 4yeI0BeKa MPU3HAKOTCS 32 KaXKJIbIM
IpaXkJJaHKHOM, YTO BCE IPaKAaHEe U B JIIOOOM
KOJIMYECTBE 00JIajatoT IPABOM IIPUHSTHS yUa-
CTHSl B HApOJAHOM COOpaHUM U OIpe/eieHUs
CyZIbObI, KaK BHYTPH CBOET0 roCyAapcTBa, TaK
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Y BO BHEWIHEW ero noiautuke. [Ipu sTtom, He-
CMOTpsI Ha 3HaMEHHUTYIO (opmyny coducra
IIporaropa o Tom, uto «Mepa Bcex Belen —
YesoBek» [3], cMBICT 3amajiHON JEeMOKpaTHH
WCKIIFOUMJI Kakue Obl TO HM OBLJIO TEH3BI U
rapaHTUPOBaT JOMUHUPOBAHUE KOJIUYECTBA
HaJl KauyeCTBOM, B 00JIaCTH OOILECTBEHHOTO
KOHTPOJISl HAPOJIHOTO cOOpaHus MO onpeere-
HUIO BHYTPEHHEH CyIbOBI TOCYIapCcTBa, U €T0
BHEIIHEHN MTOJIUTHKE.

CerogHsi Je€MOKpPaTHYECKUM MPU3HAKOM
MPaBOBOTO TOCYIAapCTBa SIBISETCS peajbHOE
obecrieueHre paB u CBOOOT JIMYHOCTH. YPO-
BEHb BBIITOJIHEHHS] KOHCTUTYIIMOHHBIX rapaH-
TUW TpaB U CBOOOJ YelIOBEKa OTOXKIECTBIS-
€TCs C €ro 3peJOCThIO0 U COOTBETCTBUEM ITpa-
BOBOMY IOCy/AapcTBY. BakHO OTMETUTH, UTO
Ha TPaKTUKE, TTIaBEHCTBYIOIIEE MPaBo B MPH-
3HaHUU KaKOro-J1u00 rocyiapcTBa mpaBoOBBIM
U IEMOKpPATUYHBIM, 110 YMOJIYAHUIO, JIeJIETU-
pyercst CHIA u uX OTIeTbHBIM €BPOIEHCKUM
caTeJUINTaM, COCTABJISIOLUIUM OCh [IUBUIN30-
Ba"nHoro mupa. Umenno CIIIA, Heocnnopumo
CUMTAETCSl IPApOAUTENIEM 3aMaJHON MOJETN
JEMOKpaTUHU U JOMUHUPYET B €€ SKCIOPTE 110
BCEMY MUpY. B 3ToM cMbIcie, yCnenHo 3Kc-
nopTupyercsi momyisipHas Gopmyna ycmexa,
YTO JIy4IlEeHd rapaHTUEH IIpaB 4eJIOBEKa MO-
KeT OBbITh 3aKOH, KOTOPBIN MPU3BAH OXPAHSTh
BaKHEUIITNE MHTEPECHl JIMYHOCTHU, OOJICUECH-
Hele B ¢opmy mpaBa. OmHAKO, CUHUTAETCH,
YTO HUCTUHHO JE€MOKpaTHYECKOE IPaBOBOE
rOCyJapCTBO HaJeseT CBOMX Tpa)aaH, Kak
npaBaMH U CBOOOIAaMH, HO TaK M Hajaraer
Ha HHUX OIpejesIeHHble 00si3aHHOCTH. Bech-
Ma Ba)KHO, YTOOBI TIpaBa M cBOOOABI TpaXkaaH
OBUIM COOTBETCTBYIOIIUM 00pa3oM rapaHTH-
pOBaHbI, B IPOTUBHOM CJlydyae OHHU U3 Oyara
MPEBPAIIAOTCS B MyCThIE JIO3YHTH, HE MPe-
CTaBJISAIOIINE HUKAKOM LIEeHHOCTH. B mpaeane
MPaBOBOTO IOCY/IapCTBa IPaKJaHe OXKUAAIOT
MIPUHITUI TOCIIOJICTBAa B3aUMHOM OTBETCTBEH-
HOCTU MEXAY TOCyJapCTBOM U JIMYHOCTHIO.
Ormpenensst B 3akoHaX Mepy cBOOO/IbI JIMUHO-
CTH, TOCY/IapCTBO B ITHUX K€ Mpeeaax orpa-
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HUYMBAET ce0s B COOCTBEHHBIX PEHICHUIX
U JIEUCTBUAX, U COOTBETCTBEHHO HA00OPOT,
MIPAaBOMEPHBIE PEIICHUS U AEHCTBUS roCyaap-
CTBEHHBIX OPI'aHOB B OINPEJEIECHHBIX ClIyYa-
SIX MOTYT OIpaHUYUBATh CBOOOAY JINYHOCTH.
Takum oOpa3zom, MHCTUTYT MpaB U CBOOOA
JTUYHOCTH SIBJISICTCS. (DYHIAMECHTAIBHBIM B
obnactu KOHCTUTYHMOHHOrO MpaBa IMpaBo-
BOT'O FOCYJIapCTBa.

OpnHako, aHaIU3 TEOPUU U MPAKTUKU MPH-
MEHEHUS 3a11a/IHON MO/IENTU IEMOKPATUYECKUX
LIEHHOCTEW, TO3BOJISIET HAIVISIAHO MPOJEMOH-
CTPUPOBATH HECOOTBETCTBYIOLIEE COOTHOLIIE-
HUE TIPOJUKTOBAHHBIX TEOpUEH, OT (akTu-
YECKOTO MOJIOKEHHSI MTPEBO3HOCUMBIX TPHUH-
LMIIOB 3alaJIHOTO0 IIMBWJIM30BAaHHOIO MMpA,
KOTOpBIE JIOJKHBI UMETh MECTO B COBPEMEH-
HOM KM3HU y KaXJIOro IpakJaHWHa, HO Je-
(aKTO OKa3BIBAIOTCS TOCTYIMHBIMH JIMIIb JJIS
MaJioil ux yactu. IMEHHO B 3TOM CMBICIIE 3a-
MaJHbII OPUHIMO AEMOKPAaTUU HEOCIOPUMO
MOKa3bIBACT MpeoliIagaHue KOIWYecTBa Haj
KaueCTBOM M JIETKO TepefaeT BIacTh TOJIIIE,
KOTOPYIO OBICTPO MOAMEHSET JeHbIaMU. DTO
HANlOMUHAeT W3BeCTHBIM adopusm: «Tomma
MpecTynHa U OECCMBICICHHA, OHAa KpHuaja:
«Paciau Ero (Xpucta)!», B KOTOpOro u yBe-
poBainay. [ToaToMy cBOOOAHOMN HOKHA OBITH
HE O/IEeMOKpayeHHasi TojMa, a KaueCTBEHHbIN
KOJUIEKTHB, CIIOCOOHBIN OpraHu30BaTh paboTy
HaJl IOCTaBJICHHOM 3aa4eH.

[IpakTuka Moka3bIBaeT, YTO Ha MPOTSIKE-
HUU TPUJALATU JIET He3aBUcUMoOcTU Pecry-
Omrku MonjoBa UMIIOPTUPOBAHHBIN BapHAHT
3arajgHoON JIEMOKPAaTUU CTPEMHTEILHO Tepe-
Jlai BJIACTh HApOAY Yepe3 MapiiaMeHTapus3M,
KOTOPBIM B CBOIO OYEPE]h HE pEann30Ball 3a-
BETHYIO MEUTY, a IOPOINI INIOOAIbHYIO CMYTY,
KOTOPYIO MCHOJB3YET ISl UCKAXKEHUSI peaslb-
HOCTH B IJIa3aX HApoJa, 4YTOOBI MOJIb30BaThCs
MTOJITHOTOM ATOM BJIACTH U aJIMUHUCTPATUBHBIM
koMdopToMm, Tmpecnenys Leidb JIOCTUTHYTh
aOCOJIFOTHYIO BJIaCTh, B OOphOE 3a KOTOPYIO,
CMEJIO MPUMEHSIET UHTPUTU U TIOJTUTHYCCKHE
MIEPEBOPOTHI.
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B uacTHOCTH, yga4HBIM HPUMEPOM CITy-
KaT B ONPEJECIICHHON YacTU HEHCIONHIEMbIe
KOHCTUTYLIMOHHBIE TapaHTuu PecmyOnuku
MosnoBa, 4YTO TMOATBEPHKIACTCS PA3TUUHBI-
MU €XKErOJHbIMHU JIOKJa/laMUd O COOIIOIEHUU
mpaB 4enoBeka B PecnmyOnuke MonjoBa, kak
OBCE, l'ocnenapramentom CHIA, Tak u ps-
JIOM JIpYyTUX aKKpEIUTOBAaHHBIX MEXIyHa-
POIHBIX U €BPOIEHUCKUX opraHusauuii. IIpu
3TOM, HalpamuBaeTcs CIPaBeINBBINA BOIIPOC
0 IIeJIECO00Pa3HOCTH U OJIATOHAMEPEHHOCTH
TpeboBaHU IUBUIN30BAHHOTO MHPA 110 FOPU-
JMYECKOMY TPUBEACHUIO KOHCTHTYLIMOHHBIX
rapaHTuil npaB u cBOOO] YeJI0BeKa, B YACTHO-
ctH, Pecriybnrku MonoBa, B COOTBETCTBUE C
MEXTyHapOIHBIMU €BPONEHCKIMH HOPMaMH,
HO MPU OTCYTCTBUH Ha TO PEAJIbHBIX BO3MOXK-
HOCTEH M COOTBETCTBYIOLIETO MOTEHIIMANA Y
rocyaapcTBa.

B stoMm cnektpe, HanpammBaeTcs: IpuMep
MIPSIMOTO TOCTYTA K MOJIb30BAHUIO 3aM1aIHBIMU
JIEeMOKPATUYE€CKUMHU LEHHOCTSIMH TEMHU TPaXk-
JaHaMH, KOTOpbIe 00J1a/1al0T KauTalIoM U Ha-
00opot. Ha mpaxTuKe, KaX/Ibli I1ar OT CaMoro
POXKIIEHHS — MOKYIIKU MEJIEHOK, PacIalioHOK,
1 J10 TAHUXHUBI (TTOrpebasbHON IEpEMOHUN),
COBPEMEHHOTO Tpak/IaHWHA, CBSA3aH C KaIllnuTa-
nom. Takum 06pa3oM, TOCTYT K TPOCBEIICHUIO
U TOJTYYEHHIO CIIELHaIbHOrO BBICIIEro odpa-
30BaHUS 32 CUET rOCyJapCTBa 3aBUCHUT OT CIIO-
COOHOCTEH MHIUBHUAA, TO €CTh IUIATHBIN IS
OOJIBIIMHCTBA, K MEAUIIMHCKOMY OOCITYXKH-
BaHUIO - MOCJIE€ TMOKYIKH TMOJUCA, K MPaBOCY-
JIMIO — Yepe3 OIuIaTy yciyr ajBokara. To ecTs,
nepevnciieHHble Oyiara, TOCTYMHBI o0aare-
JISIM KamuTala, a paBHO OT €ro KOJIMYecTBa 3a-
BHCHUT UX YPOBEHb KadecTBa. [Ipu oTcyTCTBHM
(bMHAHCOBOW CIIOCOOHOCTH TpaXkKJIaHWHA, TO-
CYZIapCTBO HE OKAa3bIBa€T MOMOIIb B MOKYIIKE
MEIUIIMHCKOTO TOJINCA, OILIAaTe aJBOKATCKHUX
ycIIyr B OOJaCTH Tpa)<IaHCKOTo IpaBa, a B
YTOJIOBHOM CYAOIPOU3BOACTBE MPAKTHUKA TO-
Ka3bIBa€T HAa OTCYTCTBHE TapaHTHH KauecTBa
MIPEIOCTABIIEMON TOCYIapCTBOM IOpUAHYE-
CKOM MTOMOIIIH, HO B 3TO K€ CaMOe BpeMsi, TOCy-

JAPCTBO MPSIMO FapaHTUPYET IPakIaHUHY J10-
CTOMHYIO KM3Hb, B TOM UYHCJIE MUILY, OCKIY,
KUITUIIE, METUITMHCKUH YXOIl U HEOOX0IUMOe
conuanpHOe OOcmyxkuBaHue. Kak mapaokc,
HO NoJiaBIIsolee OOMBIIMHCTBO IPakKiaH, Mo-
Jy4yaeT MEHCUH U MOCOOUS 10 WHBAJTUIHOCTH
CYILIECTBEHHO HUXE MPOKUTOUHOTO MUHUMY-
Ma, OIIPENEIEHHOTO CAaMUM TOCyaapcTBoM. To
€CTh, IPEBO3HOCHUMBIE 3alaJIHbIE 1EMOKpATH-
YECKHUE LIECHHOCTH JOCTOMHOW KU3HM, IIpaB U
cBOOOJI YesloBeKa, KPacyloTcsl alneTUTHBIMU
JIeMKaTeCaM1 Ha IIPUBJIEKATENIbHOM, HO HE/10-
CTYIHOM BUTPHHE JUIsl OOJIBIICH YacTH Tpak-
naH. Takum 00pa3oM, HM3JI0KEHHBINH CMBICIT
COCTOATENIHO apTyMEHTHPYET CYIIECTBO BOJI-
IeOHOCTH OCHOBAHHUS POCTa IMOMYJISIPHOCTH
3amaJHON JEMOKpPATUM Yy TpaxkaaH, KOTOPBI
BHEIIIHE JIETKO MPEJOCTABISAET BIACTh HAPOLLY,
HO OBICTPO MOJMEHSIET €€ IeHbraMH.

Eme co 3HameHarenbHOM 1aThl MO0 00peTe-
Huto PecryOnukoit MonoBa HE3aBHCUMOCTH,
Korna OblIa mpoBo3niamieHa Jlexmaparus He-
3aBucuMoctu PecyOnmku MomioBa, B KOTO-
PO yTBEPKJAE€HBI HEHHOCTH O BEKOBOM CTPEM-
JICHUW Hapoja XUTh B CyBEpPEHHOU CTpaHe,
[IPOBO3IVIAIICHUN €€ HE3aBUCUMOCTH, IpHU-
3HaBas MPaBOBOE IOCYAPCTBO, FPAKIAHCKUI
MHUp, JEMOKpaTHIO, TOCTOMHCTBO YeJIOBEKa,
€ro npasa u cBOOO/Ibl, pa3BUTHE YEJIOBEUECKOM
JUYHOCTH, CIIPABEIVIMBOCTh U MOJIUTUYECKUI
IUTIOpaJIN3M BBICHIUMU LIEHHOCTSMH, CO3Ha-
Basg CBOKO OTBETCTBEHHOCTb M JOII IEpea
MPOIUIBIMH, HBIHEUTHUMH U OyIyUIUMH IIO-
KOJICHUSIMH, TIOJATBEPK/asi MPUBEPKEHHOCTD
0011eYeI0BEYECKUM IIEHHOCTSIM. .., Ka3aJloCh,
YTO HACTYMWJI IOJITOKJAHHBIM MOMEHT, KOTja
YCTaBIIUK HApPOJA MOXET MOAHITHCS U TOPIIO
pacIpaBUTh yCTAIYIO IPY/lb, BIOXHYTb CBEXKUN
BO3/IyX OOHA/Ie)KUBAIOLINX MTEPEMEH U pealu-
30BaTh OOPETEHHOE MPABO HA JTYUIIYIO KHU3Hb,
n30paHleM CBOUX HApOJHBIX [EJIEeraroB Ha
CBOOOJIHBIX U JIEMOKPATHUECKHUX BEIOOpAX MPH
TalHOM TOJIOCOBAHHH, B YCIIOBHUSIX BBITIOJIHE-
HUS TapaHTHI cBOOOABI BBIPAXKEHUS MHEHUS,
YTO BOIJIO B OCHOBY CMbICIIa COBPEMEHHOTO
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JIEMOKPATHUYECKOTO U IMMPABOBOTO rOCY1apCTBa.
BrniepBbeie Bonsi Hapoaa u3duMparh CBOMX Ha-
POIHBIX MPEACTaBUTENEH B MyOIMYHBIE Opra-
HBI BJIACTU | YIIPABISTH TOCYIaPCTBOM, ObLIa
rapaHtupoBana npunsaToi Koncrturynuei Pe-
cnyonuku Momnmosa ot 27.08.1994 roga. Oto
nociy>xuio ooperenuem [lapnamenra craryca
BBICIIETO MPEACTAaBUTEIBHOIO OpraHa Hapoaa
PecmyOnuku MongoBa v eTMHCTBEHHON 3aKO-
HOJATEJIbHOM BJIACThIO TOCynapcTra. ['paxnaa-
HE pecnyOJIMKY CTaJIU JKUTh MPEABKYILICHUEM
CKOpEHIIero HacTyIUIeHUs U300UIus U Onaro-
MIOJTyYHsl TI0 3arafHOMYy 00pa3iry.

Hecmotrpss Ha mnepednciieHHbIE YCHEXH H
KOHCTUTYLIMOHHBIE TAPAHTUHU, OCTAJACh OJHA
13 HauOoJiee BaXHBIX, MAJIOU3YYEHHBIX U aK-
TyaJIbHBIX TpoOsieM PecmyOmuku Momnnona,
- 3TO UppalMOHANbHBIA PE3YJAbTAT OT MPUHS-
TOW 3amaJHON JEMOKpaTHUeCKO (pOopMBbI Ha-
POJOBIACTHS, YTO MOATBEPIKAACTCS TOKA3aATe-
JSIMU TI0 OTCYTCTBHUIO PA3BUTHUS PECITyOIUKH
U yApYYaroluM KU3HEHHBIM YPOBHEM T'pax-
JlaH, HECMOTPS Ha BO3JIOKCHHBIE HAJIEK bl OT
MONyYEHHBIX CBOOOJBI CJIOBA, JIEMOKpPATHUH,
BEIOOPOB HAPOIHBIX JIEJIETATOB, YYHUTHIBAS
WX BBICOKHH M MPOdeCCHOHAbHBIN OpraHu-
3allMOHHBIA YPOBEHb, BKIIIOUAsl TPAMOTHO OT-
JIAXKEHHBIA MEXaHW3M HX NpoBeacHus. Bce
palMoOHaIbHBIE PACYETHI U MTONBITKU BBIBECTH
COOTBETCTBYIOIIUM IyTeM pPECHyONuKy U3
KpU3Kca ToTeprenud (Uacko, YTO MOBIIEKIIO
pazodyapoBaHUE M CTPEMUTEIIBHOE COKpaIle-
HUE JI0BEpUs Hapoia K CBOUM IIpEICTaBUTE-
JsIM B OpraHax BiacTu. M, cOOTBETCTBEHHO,
CHU3WIO aKTUBHOCTh YYacTHsl Tpa)x<JaaH Ha
ANIEKTOpaibHBIX nponeccax. OCHOBHAs MpH-
YHHA TPOOJIEMBI B H3JI0)KEHHOM CMBICIIE CBO-
JTUTCSL K TOMY, 4TO JAe-(hakTo, JeJerupoBaH-
HBIE HApOJOM MPEICTABUTENNU B MyOTUYHBIE
OpraHbl BJIACTH, SIBJISIOTCS BBIIBH)KCHIIAMU
KaruTana, peako oONajaroT CHelUalbHbIMU
3HAHUSMU U OMBITOM B OONACTH yMHpaBICHUS
roCyJapCTBOM, IMPUMEHSIOT aKTUBHbBIC JCH-
CTBHUSI IO CHUCKAHUIO 3JIEKTOPAJIbHBIX CUMIIa-
TUH y TpaXKIaH, U TOITOMY KHUBYT B OOJbIIIEH
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YacTU B JKECTKOM KaJeHIape BBIOOPOB, 4eM
0]l KOHTPOJIEM CaMOro OOIIecTBa U 3aKOHA.
CrpaBennuBo OTMETUTh Hed((EKTUBHBIE pe-
(OpMBI BBICIIIETO 3aKOHOJATEIBHOTO OpraHa,
0COOEHHO B 00J1aCTH MTPUBATU3AIINH, KOTOPHIC
CYIOOHOCHO OTpa3UIUCh Ha JKOHOMUKE H
KaK CJIEJCTBHE Oe3Ha/JEKHBIX MEPCIEKTUBAX
Pecny6muku Monnosa.

[locpeacTBoM mnpuBaru3anuu, Trocyaap-
CTBEHHOE€ HMYILECTBO (MPOM3BOJACTBA, 3a-
BO/bI, GabpuKyd W T.OI.) OBUIO TMepenaHo B
«YaCTHBIE PYKU» TPYISIIIETOCS HApojaa, 4uTo
NpecKa3yeMo MPUBENIO K UX ObICTpoMy OaH-
KpPOTCTBY M INOCJEIYIOUIeH nepenpoaaxe, rno
HCKYCCTBEHHO 3aHIKEHHOU 1I€HE, CHHJIUKATY.
B urore, rocynapcTBo ocTanocs 6e3 mpoMblIIiI-
JIEHHOCTH, Oe3 MPOM3BOJACTBA U O€3 JIeHeT, a
HAPOJ JUIIUJICS paboYrX MECT U BO3MOXKHO-
CTH COJIEP>KaTh CEMbH.

B »TOM cMmbIciie crnipaBeUIMBO BCIIOMHUTh
KaK KIJIACCUKU OXapaKTepHU30BalH, aKTyallb-
HYIO0 U CETOJHSI, IPAKTUKY MapJiaMEeHTapu3Ma:
«I'maBHOE 3aHATHE JEMYTAaTOB — 3TO OECKOHEU-
HBbI€ PA3MIarojbCTBOBAHUS U BBIMAHWBAHUE
B3STOK» [4]. AHAJOTUYHOTO MHEHUS TIpUJIEP-
xwuBaics u [To6enonocnes K.I1. kotoperii BbI-
CKazall MbIC]Ib 0 ToM, 4To «[lapmamenTapusm
— 9TO BENMYANIINK OOMaH HAIIero BPEMEHH,
nopokaarouiui nponaxuocts CMU, nonutu-
YEeCKUX MapTHii, YUHOBHUKOB U (anblib Oyp-
’Kya3HbIX BBIOOpPOB» [5]. JloBOIBHO OIHM3KO €
HUMU U IIPOPOUYECKH MYZIPO O 3alaJHbIX Mpa-
Bax 4eJloBeKa, BeIckasaics Jlenun B.1.: «Ilpa-
BO — 3TO BOJISI FOCIIO/ICTBYIOILIETO Kiacca, BO3-
BeJICHHAsl B 3aKOH». To ecTh, HHTEPIpPETUpPYs
JTaHHY!0 (QOpPMYIy COITIaCHO COBPEMEHHBIM
peanusiM U 0puaUUeckoi Gopme, momydaert-
ca cuenytomee: «BracTByromMil CUHIUKAT
obmangareneit kanutana, GOpMUPYET 3aKOHO-
JaTelIbHbIE OpPTraHbl CBOMMHM BBIIBHKCHIIAMH,
KOTOpbI€ MPUHUMAIOT HY>KHbIE 3aKOHBI, Gop-
MUPYIOIUE MPABOBYID CUCTEMY, MOTHOCTHIO
OTPHIAIOIIYIO BOJIIO U UHTEPECHl HApPOAa, HO
BCELIEJIO 3allMIIA0NIYI0 U 00CTyKUBAIOIIYIO
MHTEPECHI ITOTO CHHJINKATa». DTUM OOBSICHS-
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€TCsl HaCTYNUBIIUN B pecnyOlinKe MpaBOBOM
KpHU3HC, IPU KOTOPOM JIJIsl 3allIUThl HapyIlIEH-
HOTO TIpaBa PSIOBOTO Tpa)KJIaHWHA, yKa3aH-
HBIM oOpamaercss B Cyl, HO TaM JIEHCTBYET
BOJIS BJIACTBYIOIIETO CHHJIMKATa BO3BECHHAs
B 3aKOH, B INMUTBI KOTOPOTO HE BIIMCHIBAETCS
HMHTEPEC U JIOJIT 0 3aLIUTE MPUPOTHBIX MPaAB
1 cBO0OO/1 YeJI0BEKa, MOJIOKEHHBIX €MY OT POXK-
JICHUsI, PaBHO KaK W HE BIHCHIBAETCS BBITIOI-
HEHUE TPOIMHCAHHBIX IPaB TAPAHTUPYEMBIX
KoHncTuTynuei, HalMOHAIBHBIMU 3aKOHAMU U
MEXKyHAPOJAHBIMU COITIAILICHUSIMHU.

W3noxxeHHast MBICITh HCYEPITBIBAIOIIE ObLIa
pacronkoBana Mosedom ['eG6embpcoM, 3ame-
TuBIIUN 4TO «tOpHCTIpyneHIINs — MPOAaKHAS
JIeBKa B IMOJUTUKE [6].

Hamr coBpemennnk b. bepe3oBckuii Bbipa-
3uics eme npeamerHee: «Kamuran HaHuMaeT
Ha paboty BiacTh. Popma HaiiMa Ha3bIBACTCS
«BBIOOpEY. MHE 3Ta (ppaza moxazanach IoO-
3HaBaTeJIbHOM, MOCKOIBKY MBI BCE €I11e ObIBaeM
HAMBHBIMHU Ha BbIOOpax» U «llomuTHkH — 31O
HaéMHBIC paboune npeanpuHuMaresnei» [7].

[To oObeKTHBHOW MpHUYMHE, B MOCIEIHUE
rombl TeMa W30paHus TpaKIaHAMH CBOHX
MIpeJICTaBUTENICH B OpraHbl BIACTU U, COOTBET-
CTBEHHO, M300peTeHHE METOJ0B HApPOIHOTO
KOHTPOJISl HAJl HUIMH IIPUHUMAET BCE OOJIBITYIO
aKTyaJbHOCTb, PAacTET MHTEPEC U BaXKHOCTb
JUIS UCCJIEIOBAHUSA ATOTO MeXaHH3Ma Oolee
JETATBHBIM U TIIyOOKUM MeTonoMm. [TpmunHa
TOMY, 3TO HE HACTYIUJICHHE O’KHUAEMbIX IPaK-
JTaHAMU TOJIOKUTEIbHBIX IepeMeH. Ha npoTs-
KEHUU MOCIEAHUX TPEX NECITHUICTUA BUIUT-
Cs1 PKOHOMHYECKHI, COMAIIbHBIN, HAYYHBIN U
KyJIBTYPHBIN perpecc, ¢ KaXkJIbIM TOJJOM yBe-
JTUYUBAETCS MpoliieMaTrKa 00eCpaBIUBaAHUS
rpaxaaH pecnyOIMKHU, UX MaHUITYJIUPOBAHUE
M UCIOJIb30BAaHUE JIYKaBCTBOM, CO CTOPOHBI
MaJIOYMCIICHHOW TPyNIbl CUHAMKATA, BXOIS-
el B TaH/AEeM C HapOAHBIMU JiejeratamMu, Ha
KOTOPBIX BO3JArajiiCb MCKPEHHUE HaJEXK]Ibl
MepeMeH, MmyTeM U30paHus Ha OTKPBITHIX, Jie-
MOKpPaTH4YECKUX W CBOOOIHBIX BBIOOpax 3a-
MaJHoro 00pasia.

Jannast mpobiema, TJIaBHBIM 00pazoM,
MIPOUCXOUT B CHIIy TOTO, 4TO (PyHIaMEHT
3amaJHON JIEMOKPATUHM OCHOBAH HAa KaluTa-
mu3me. Ilpu 3TOM, MHTEpechl Kamuraja ra-
pantupoBansl cT. 126 Koncruryuuu PM [1],
KOTOpasi IpelyCcMaTpUBAaeT, 4YTO HKOHOMHUKA
Pecny6nmuku MonoBa SIBISICTCSI PHIHOYHOM,
COLMAJIBHO OPUEHTHPOBAHHON, OCHOBAHHOM
Ha YaCTHOW W MyOIUYHON COOCTBEHHOCTH H
CBOOOAHON KOHKypeHIMH. YTO rocymaapcTBo
JIOJDKHO OO€CIeYnuBaTh CBOOOIY TOPTOBIH H
MpeANPUHUMATEIBCKON €SI TENIbHOCTH, 3alH-
Ty JOOpOCOBECTHOW KOHKYPEHIIMH, CO3JaHHe
OJIaronpuUsATHBIX YCIOBUN AJI UCTIOIb30BAHUS
BCEX MPOU3BOJCTBEHHBIX (PakTopoB. VHBIMH
cloBaMH, rocynapcTBo OCHOBHBIM 3aKOHOM
rapaHTUPyeT KPUTEPHUI AJIsl IPUHSTUS SKOHO-
MUYECKUX PELIEHUH 10 CTPEMIIEHHIO K YBEIIU-
YCHUIO KalWTala M K MONyYEeHHIO MPUOBLIH,
YTO B 1I€JIOM COCTABJISIET KAlIUTAIU3M.

[IpuHrMas BO BHUMaHHE, YTO SKOHOMHUKA
Pecny6nmuku MongoBa SIBISICTCSI PBIHOUHOW
U 3aKOHOAATENIbHO TapaHTHUPYET CTpemiie-
HUE TOCY/IapCTBa K YBEJIMYEHUIO KAIUTAJIA U
MOJTYYECHUIO TPUOBUIM, TO COOTBETCTBEHHO
HaIpalIuBaeTcsl PasyMHBIA BBIBOJ, YTO 3TO
KallUTAJIUCTUYECKAas: CUCTEMa HSKOHOMUKH.
Kak n3BeCTHO, OCHOBHBIM NPaBUJIOM U JaKe
3aKOHOM  KalHUTAJUCTUUYECKOH SKOHOMHUKHU
SIBIISIETCSL POCT KaluTala — yBEJIUYECHHUE MpU-
obutn. Aurnuiickuii myomuunuct XIX Beka T.
Jx. Jlanauar mucan: «Kammran ... n3deraer
nryma u OpaHu ¥ OTJIM4YaeTcs 00sS3IMBOM HATY-
poiil. D10 mpapaa, HO 3TO euié He BCs MpaBJa.
Kanuran Goutcst OTCYTCTBUSI MPUOBUIA WITH
CJIMIIIKOM MaJleHbKOW MpUOBLITH, KaK IpUpoa
6outcs mycToThl. Ho pa3 umeercs B HamU4uu
JoCTaToyHasi MPUObLIb, KalUTal CTaHOBUTCS
cmensiM. OGecnieuste 10 MPOLIEHTOB U Karu-
TaJj COIVIaCEH Ha BCSKOE NMpUMEHEHUE, 1pu 20
MIPOLIEHTAX OH CTAHOBUTCS O’KUBJIEHHBIM, IPU
50 mpoueHTax MoJI0KUTENBHO TOTOB CJIOMATh
cebe rosoBy, mpu 100 mporieHTax OH MomMpa-
€T BCe 4YesioBeueckue 3akoHsbl, ipu 300 mpo-
LIEHTaX HET TAKOTO MPECTYIUICHUs], HA KOTOPOE
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OH HE PUCKHYI OBI, XOTS OBbI TIOJ] CTPaXOM BU-
cenuubl. Ecnu nryMm u OpaHb NPUHOCST MpH-
ObLTb, KaUTaJ CTAHET CIIOCOOCTBOBATH TOMY
u apyromy. JlokazaTenbCTBO: KOHTpabaHna U
TOproBiis pabamm» [ 8].

Hcxonst 3 3TOrO, CpaBeAsIMBO CTaBUTCS
10JT COMHEHHUE UCKPEHHSISI TOOPOCOBECTHOCTH
O00pBrOBI 32 TIpaBa ¥ CBOOOBI YeJIOBEKA B Jie-
MOKPAaTUYECKOM TOCYAApCTBE MpPU KaHUTalu-
CTHYECKOU 9KOHOMMKC, YUYUThBIBAA, 4YTO 3a MC-
CTO TIOJTYYCHHS 0KHMTaeMOU TPUOBLIH, 3Ta 00-
JacTh TPeOyeT PEeryasipHbIX U CYIIECTBEHHBIX
VHBECTHUIIMH, @ 3HAYUT HE OKYIaEMBIX pacTpar.
EcTecTBeHHO, 4TO BO3MOKHOCTh Kau€CTBEHHO
coOmronaTh mpaBa U CBOOOBI YEIOBEKa, B CY-
LICCTBEHHON YaCTH 3aBUCHUT OT YPOBHs U CTa-
OMJIBHOCTH 3KOHOMHUKHU rocynapcrtsa. Jpyroe
JIeNo, KOorja SKOHOMHYECKOW BO3MOXKHOCTH
MPOCTO HET U TOCYIAapCTBO MpeicKazyeMo 00-
pedeHo 0e3 BHeITHEeH MaTepruaIbHOM MTOMOIITH,
a cTaplire mapTHEPHI - OCH IIUBUIIM30BAHHOTO
MUpPa, 0CO3HAHO HACTAWBAIOT HA IPUHATHH U3-
HayaJIbHO HEBBINOJIHUMBIX, HO JIEKJIAPATUBHO
T'YMaHHBIX 3aKOHOB, M MEXTyHapOIHbIX COTIIa-
IICHHUI B 00JIACTH 3alIUTHI PAB YEIOBEKa, KO-
TOpbIE HE CIIOCOOCTBYIOT YBEIMUYEHUIO Kallu-
tana. C GoJbIION A0Iei BEpOsITHOCTH Hampa-
IMBACTCA paSYMHBIfI BBIBOJ, UTO AJid OIMpPEAcC-
JEHHOTO U A(()EKTUBHOTO KOPPEKTUPOBAHMS
MONUTHUYECKUX JEHCTBUI BIACTH, a TaKkKe
OKa3aHUs BJIWAHKA HA YIIPABJICHHUC HCKOTOPDbI-
MU BHYTPEHHUMH IMPOILIECCAMH CYBEPEHHOTO
rOCy/lapcTBa, «CTapIIne» HACTAaBHUKHU IO Jie-
MOKpaTruu, B JIMIC BHCHIHUX MMAPTHCPOB, CBO-
€BPEMEHHO MaHUMYJIHUPYIOT HAMOHAIbHBIMU
VOYIIEHUSIMHU B 9TOW 007aCTH, KOHCTaTUPYIOT
HUX B CBOUX I'OAOBBIX OTHCTAX, CAHKIIMOHUPY-
0T 4yepe3 MexayHapoaHbid nHCTUTYT ECITY
U OTUM Tpo(dhecCHOHANBHO MaHUITYIUPYIOT,
KaK CMEHOH OOIECTBEHHOTr0O MHEHHMS, TaK
MacCOBBIM OTHOILLIEHUEM HApOJa K 3TOM Hallu-
OHAJILHOM BJIACTH — HAXOJSIICHCS MO dJeK-
TOpaJILHOW 3aBHCHMOCTBIO M30uparenei, mo-
Oy’KI1ast 3Ty «HApPOIAHYIO» BIIACTh TAKKM 00pa-
30M MPOSIBUTH MOTUTUYECKYIO BOJIO B HY’)KHOM
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JUIsl HUX HampaslieHud. B Hacrosiiee Bpems,
ONOCPENOBAaHHBIM MEXaHU3M IIPUHSATHUS pellie-
Huit B PecrryOnuke MongoBa Bo MHOTOM 3a-
Bucut ot 3kcneptussl [IACE, Benenuanckoit
KomuccHu, paspemenuss MB®, cornacoBanus
co Becemupubsim bankom, ono6penus HITO, cy-
HIECTBYIOLIUX Ha 3anaanbie rpanTsl. K mpume-
py, B Havase ¢eBpais 2016 npeMbep-MUHUCTP
Mosnnossl [1aBen ®Ouinn 4eCTHO MpU3HAIICS:
«IIpoekT OromxkeTa yxke pazpaboraH, 00CyK-
JIeH C MpeIIpUHUMATENIIMHU, Ipodcoro3amMu U
narpoHaramMu. Ero 4epHOBHUK yXe mepenain
nemyraram. JIOJDKHO MPOWTH TOCIEaHee 00-
cyxkneaue ¢ MBO» [9].

CrnpaBeIMBO 3aMETUTD, YTO B OIPE/IEIICH-
HOM Mepe MOJUTHYECKash BOJISI BIIACTU TOCY-
JapCTBa, JJII CAMOCOXPAHEHUS 3aHUMAEMOI0
aMUHUCTPATUBHOTO MOJIO’KEHNUS, BBIHYK/ICHA
BBITIOJIHTH MUHUMAaJIbHBIE HOPMBI ITPaB YeJio-
BEKa B 00JIaCTH COLIMAJIbHBIX FapaHTUH I10 BbI-
T1aTe MeHCUH 1 3apabOTHBIX IJIaT OFHKETHU-
KaM, MHa4e HAYHETCS TOCYyJapCTBEHHBIN Xaoc,
IIPU KOTOPOM 3Ta BJIACTh BPATIN YACPKHUTCS.
Urto0bl cTaOUIM3UPOBATH CBOIO BIACTh B 3TOM
CMBICJIC, HApOAHBIM JieJieraraMm MPHUILIOCH
BBECTH pecnyOJIMKy B CaTe/UIUT KaHAuaaTa B
YJIeHbl TOCYAApCTB W3 CEMbHM LIMBUIM30BaH-
HOTO MHpa, YTO TapaHTHUPOBAJIO PETYISIPHYIO
(MHAHCOBYIO TOMOIIb, OKAa3bIBAIOILIYIO pe-
[IAKoIee 3HAYEHHE IO BBINOJIHEHUID MUHU-
MaJIbHbIX HOPM JUIsl TOJACpP)KaHUS >KHU3HE-
criocoOHOCTH rocynapcTBa. Takum oOpazom,
Omarogapst MposIBJICHHON MOJTUTUYECKOM BOJIE,
Ha HAIMOHAJIBHOM YPOBHE OBLIM 3aKperuie-
HbI MEKTyHapOJHbIE HOPMBI U CTaHAAPTHI 110
IpaBaM 4eJIOBEKa B 3aKOHOJaTeNbCTBE Pecry-
omuku Momnmosa. B ator mepuon Obuio mpo-
BO3MJIAILIEHO PABEHCTBO BCEX JIFOIEH, UX ITPABO
Ha *KU3HB, CBOOOIY 1 Onarononyudune. [ocynap-
CTBEHHAas BJIaCTh FapaHTUPOBaIa BCEM I'paxaa-
HaM pecnyOIMKH, THOCTPAHHBIM TpakJaHaM
U nuamM 0e3 rpaKIaHCTBa, IpaBa U CBOOOIBI,
npenycmorpennble  Koncturyumen, EKIIY,
BKJIKOYAsl U JIPYTHE 3aKOHOJATEJIbHBIE AKTHI,
oOIIepU3HAHHbIE TPUHIIUITBI 1 HOPMBI MEXK-
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JlyHapOJHOTrO MpaBa. bbuiM rapaHTHpOBaHbI
paBHbIE BO3MOXKHOCTH U IIpaBa JUIsl OCYIIECT-
BJICHMSI CBOEH JEATEIbHOCTH MOJUTHYECKUM
apTusiM, OOILIECTBEHHO-IIOJUTUUYECKUM Op-
TaHM3aLUAM U JABMKEHUSM, MpaXkJaHaMm M Ha-
LIMOHAJIbHBIM, STHUYECKUM U A3BIKOBBIM IPYII-
rnam, JeUCTBYOIMM B paMkax KoHctutynuu,
ObUIM TapaHTUPOBAHbI COLUMAJIbHBIE, OJIUTHU-
YEeCKUE, IKOHOMUYECKHE, KYJIbTypHBIE IIpaBa
u cBoOOIBl. B monTBepxkieHue MpUBEPIKEH-
HOCTHU OOLIENPU3HAHHBIM IPUHIMIIAM U HOP-
MaM MEKIYHapOAHOIO MpaBa, CTPEMIIEHUIO K
coOMIONIEHHIO TIpaB vesoBeka, [lapnament Pe-
cry0inukr MonioBa IposiBUIT TMOJIUTHUYECKYTO
Bouto U [Tocranosnenunem ot 28.07.1990 npu-
HSUT pelieHue o npucoenuHennu PecryOnuku
MonnoBa k BeceoOmielt [lexmaparnuu npas ye-
noseka ot 10.12.1948, a taxxke npuns llo-
CTaHOBIJICHUE O MpHCcOeanHeHNH PecrmyOmmku
MosngoBa K MeXIyHapOAHBIM IPAaBOBBIM aK-
TaMm 1o npasaMm yesnoBeka 28.09.1990, 6buin
parudunupoBanbl  MexayHaponueiid  [lakt
O TPaXJAHCKUX M MOJIUTUYECKHX IpaBax OT
16.12.1966 (28.07.1990); MexayHapoIHbIi
[TaxT 06 ’KOHOMHUYECKUX, COLUAITBHBIX U KYJTb-
TypHBIX TIpaBax oT 16.12.1966 (28.07.1990);
Esponeiickas KonBenuuss ot 04.11.1950 o
3allUTe IpaB Y€JIOBEKA U OCHOBHBIX CBOOOJ
(24.07.1997), a Taxke psag Ipyrux MexXIyHa-
POIHBIX AKTOB PENIAMEHTUPYIOLIUX OCHOB-
HbIE CTAaHAAPTHI IPaB YEJIOBEKA B OTAEIbHBIX
o0nacTsX, Kak TpaBa J>KEHIWH, JIETeH, Oe-
JKEHIIEB, HAIIMOHAJIbHBIX MEHBIIMHCTB, Paco-
BBIX TPYMI, BKJIOYas OOJBIIOE KOIMYECTBO
KOHBEeHIIMKA MexayHapogHoit OpraHu3anuu
Tpyna (MOT). Ongnako, npakTUKa U ypOBEHb
BBITIOJIHEHUSI TOCYAAPCTBOM MEPEUHCIECHHBIX
HOPM, KOHCTaTHPYETCsl yAPYUAIOLUMH perie-
Husimu ECITY npotus PecnyOnuku Monosa,
noxiagamu OBCE, T'ocaena CIIIA u mHoru-
MU JpyruMu. COBOKYNHOCTb H3JI0KEHHOTO
YKa3bIBa€T, UTO B KAIUTAIUCTUYECKOM, AEMO-
KpaTHU4eCKOM, IIPaBOBOM TI'OCYIapCTBE, CTOPO-
Ha Jie-10pe, CYIIECTBEHHO OTIIMYaeTcs OT CTO-
POHBI 1e-(hakTo.

B »sTOM cwMmpbIciie, HauIyudlIMM TPUMEPOM
Mo yrnpa3aHeHHI0 3PGEKTUBHOCTH MHCTUTYTA
BJIACTU Hapoja U 0O0EeCCUIIMBAHUS MPOBO3IIIA-
[IAEMbIX 3anaJHONl JEMOKpPATHEl LEHHOCTEN
IIpaB U CBOOOJ YeNOBEKa, CIIYKUT MIPOBUICHUE
OJTHOTO U3 CaMbIX MOYUTAEMbIX MPE3UJECHTOB
CIIA Agspaama JlunkonsHa 1809-1865, xoto-
pBI HE3aJ0r0 10 CBOeW rubenu, BbICKazal
MIPOPOYECKUE OMACEHUSI O MOAABICHUM MOJIH-
TUYECKON BOJIM HALIMOHAJIBHOWM BJIACTU JUKTa-
Typol kanutana: «B Henanexkom Oyayiiem Ha-
CTYIHT TIEPENIOM, KOTOPBIA KpaiiHEe OeCIIOKOUT
MEHS ¥ 3aCTaBJISICT TPEIETaTh 3a Cyap0y Moei
cTpaHsl. .. [Ipuxoa Kk BIacTv KOpnopauuii Heus-
0eXKHO MOBJICUET 32 COOOM 3Py MPOJAKHOCTH U
Pa3IOKEeHUS B BBICIIIMX OpraHax CTPaHbI, U Ka-
nuTa OyleT CTPEMUThCS YTBEPIUTH CBOE Blla-
JBIYECTBO, UTPasi HA CaMbIX TEMHBIX MHCTHH-
KTaxX Macc, TOKa Bce HAIlMOHAJILHBIC OOrarcTBa
HE COCPEIOTOYATCs B pyKax HEMHOTHX U30paH-
HBIX, — a TorJa KoHel pecmyomukey [ 10].

UTo BBI3BIBAET 0COOBII HHTEPEC B UCCIIEIO-
BaHUU 3TOI 00JaCcTH, TaK 3TO TO, YTO aHAJO-
THYHBIE BBIBOJIBI IO 00ECIIPABIMBAHUIO TPAXK-
JIaH TUKTATypOr KanmuTalia, mpu GaKTUIeCKOM
MIPEBO3HOLIEHUH 3aI1aJHBIX JEMOKPATHUECKUX
[IEHHOCTEH MpaB M CBOOO YelIOBEKa, MHOTO-
CTOPOHHE, 0O0CHOBAHHO M COCTOSITEIIBHO OXa-
pPaKTEepU30BAl POCCUICKUNA PEBOJIIOIIMOHED,
COBETCKHUM MOJUTUYECKUM, TOCYAapCTBEHHBIN,
BOCHHBIN U NApTUMHBIA J€ATEb, T€HEepaJIuC-
cumyc, ['ercex LIK KIICC HMocud Buccapuo-
HoBu4 Cramun (1879 — 1953). Beigepxka u3
nonuTuyeckoro oryera Llenrpansaoro Komu-
TeTa 0 MUPOBOM KPHU3UCE, KOTOPBIA 27 UIOHS
1930 1. on neman XVI cwezny BKII(6): «Ecnu
OBl KamWTaJIM3M MOT TIPUCIIOCOOUTH TPOU3-
BOJICTBO HE K IMOJYYEHUIO MaKCHUMyMa IpH-
ObUTH, a K CHCTEMAaTHYECKOMY YIYUIICHHUIO
MaTepHAIBHOTO MOJOXKEHUSI HAPOJIHBIX Macc,
ecau Obl OH MOTr oOpamiarh NpUOBUTHP HE HA
YIOBIIETBOPEHUE NPUXOTEU Mapa3zUTUUYECKUX
KJIACCOB, HE Ha yCOBEPIIEHCTBOBAHUE METO-
JIOB 3KCIUTyaTalluy, HE Ha BbIBO3 KaluTala, a
Ha CUCTEMAaTUYECKHUI MOAbEM MaTepruaIbHOTO
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MOJOKEHUsT paboymX M KPECThsIH, TO TOTIA
He ObuTo OB Kpu3ucoB. Ho Torma m kamura-
JU3M He ObUT Obl KanuTamu3MoM. UToObl yHU-
YTOXKUTH KPU3UCHI HA/I0 YHUYTOXKHUTH KallUTa-
mzm» [11].

BriBoanl

HaxnaznpiBass wm3nokeHHyro (opmyny Ha
COBpEMEHHBbIe 00cToATeNnbCcTBa PecmyOnuku
MOJIIIOBa, IIpU KOTOPBIX 3HAYUTCIIbHAsI 4acCTb
OKOHOMUWKHU HAXOOUTCSA IO q)HHaHCOBOﬁ 3aBU-
CHUMOCTBIO 3alaHbIX MapTHEPOB, a TE B CBOIO
o4yepeqb KayeCTBEHHO HE MEHSIOT 005acTh
[IpaB YeJI0BEKa K JIyYIIIEMY, HO pEryIIpHO UHU-
UUPYIOT U (PUHAHCUPYIOT pa3iuyHble KOoH(e-
PCHIIMM Ha COOTBETCTBYIOIIYIO TEMYy, HaIpa-
[IMBACTCS JIOTUUHBIN BBIBOJ, YTO KOHCTUTYIIH-
OHHBIE TapaHTHH TIPaB YENIOBEKA 3aBUCST Kak
OT IIOJIUTUYCCKOU BOJIU BJIaCTH, TaK U OT YPOB-
HS SKOHOMHKH TOCYIapCTBa, IPU COM3MEPEHHUN
€ro MHTEPECOB C OKA3bIBAIOIIMMHU MaTepHallb-
HYIO IIOMOIIb BHCIITHUMH ITAPTHCPAMU. Nasivu
CJIOBaMH, TTOJIMTUYECKAs BOJISI HAIIMOHAJIBHOTO
YpOBHSI HEe 00NIaIaeT CyBEpPEHUTETOM, HE3aBU-
CHMOCTBIO U a0COJTIOTHOM BJIACTBIO Ha/Jl OJTHO-
TOW 2(PPEKTUBHOTO UCIIOTHEHUSI KOHCTUTYIIN-
OHHBIX TapaHTUH TpaB YeloBeka. A Hao0OpoT,
HaXOAUTCA B 3aBUCHUMOCTH OT KYIIbI Cy6’beK-
TUBHBIX HHTEPECOB HAPOIHBIX JIENIETaToB, MPU
B3aUMOJICHCTBUU C YKOHOMHUYECKUMH BO3MOXK-
HOCTAMU IroCcyaapCTtBa 1 III/IKTaTypOfI Karuralia
BHEIITHHUX MTAPTHEPOB.
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The article reveals the reasons for the occurrence of various types of corruption and the classification
of anti-corruption measures. The object of research is a complex of legal and non-legal relations that ari-
se at the initial stages of the appearance of various forms and varieties of corruption. The purpose of this
paper is to study the external and internal factors of the emergence of systemic corruption and to develop
proactive methods for its weakening and disappearance at all levels of government and self-government.
Ways are proposed to weaken corruption by developing self-regulatory organizations of entrepreneurs
and delegating them to certain state functions. The relevance of the topic is due to the fact that corruption
is a universal property of any state, a property that, potentially, under certain conditions of social life,
can lead to the emergence of problems that call into question the very existence of the state. The author
also believes that it is necessary to take concrete practical measures in the direction of changing imper-
fect legal norms in the form of stricter control over departmental regulation and conducting permanent
expertise of “anti-corruption "legislation.

Keywords: corruption, electoral corruption, constitutional uncertainty, abuse of public power, anti-
corruption, self-regulatory organizations.

CADRUL CONSTITUTIONAL DE DEZVOLTARE AL ORGANIZATIILOR DE
AUTOREGLEMENTARE CA MODALITATE DE PROTECTIE CONTRA CORUPTIEI

Articolul dezvaluie motivele aparitiei diferitelor tipuri de coruptie si clasificarea mdasurilor
anticoruptie. Obiectul cercetarii este un complex de relatii juridice si non-juridice care apar in etapele
initiale ale aparitiei diferitelor forme si varietati de coruptie. Scopul prezentei lucrari este de a studia
factorii externi si interni ai aparitiei coruptiei sistemice §i de a dezvolta metode proactive pentru slabi-
rea si disparitia acesteia la toate nivelurile de guvernare si autoguvernare. Sunt propuse modalitati de
slabire a coruptiei prin dezvoltarea organizatiilor de autoreglementare a antreprenorilor si delegarea
acestora anumitor functii ale statului. Relevanta subiectului se datoreaza faptului ca coruptia este o
proprietate universald a oricarui stat, o proprietate care, potential, in anumite conditii ale vietii sociale,
poate duce la aparitia unor probleme care pun in pericol insdsi existenta statului. De asemenea, autorul
sustine opinia referitor la necesitatea de a se lua masuri practice concrete in directia modificarii nor-
melor juridice imperfecte sub forma unui control mai strict asupra reglementarii departamentale si a
efectudrii expertizei permanente a legislatiei ,, anticoruptie”.

Cuvinte-cheie: coruptie, coruptie electorald, incertitudine constitutionald, abuz de putere publica,
anticoruptie, organizatii de autoreglementare.
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CADRE CONSTITUTIONNEL POUR LE DEVELOPPEMENT D'ORGANISATIONS
D'AUTOREGLEMENTATION COMME MOYEN DE PROTECTION CONTRE LA
CORRUPTION

L article révele les raisons de [’apparition de divers types de corruption et la classification des mesures
anticorruption. L’objet de la recherche est un complexe de relations juridiques et non juridiques qui se
posent aux stades initiaux de ['émergence de diverses formes et variétés de corruption. Le but de cet article
est d’étudier les facteurs externes et internes de |’émergence de la corruption systémique et de développer
des méthodes proactives pour son affaiblissement et sa disparition a tous les niveaux de gouvernement
et d’autonomie. Des moyens sont proposés pour affaiblir la corruption en développant des organisations
d’autoréglementation des entrepreneurs et en les déléguant a certaines fonctions de I’Etat. La pertinence du
sujet est due au fait que la corruption est une propriété universelle de tout Etat, une propriété qui, potentiel-
lement, dans certaines conditions de la vie sociale, peut entrainer |'émergence de problémes qui remettent
en cause [’existence méme de [’Etat. L auteur estime également qu’il est nécessaire de prendre des mesures
pratiques concretes pour modifier les normes juridiques imparfaites sous la forme d’'un controle plus strict
de la réglementation départementale et d 'une expertise permanente de la législation “anti-corruption”.

Mots-clés: corruption, corruption électorale, incertitude constitutionnelle, abus de pouvoir public,
lutte contre la corruption, organisations d’autoréglementation.

KOHCTUTYLAOHHBIE OCHOBBI PA3BUTHSI OPTAHU3ALIA
CAMOPETYJINPOBAHUS KAK CITOCOB 3AHIUTHI OT KOPPYIILIUU

B cmamve packpwiearomcesi npuuuHsl nosgieHUs pAIUYHBIX U008 KOPPYNYUU U KIACCUDUKAYUS Mep 1O
npomugodeticmauio koppynyuu. O0bekm ucciedo8anuuss — KOMNIEKC NPAGOBbIX U HENpaso8ulx Om-
HOWEeHUT, B03HUKAIOWUX HA HAYATbHLIX CMAOUAX NOAGNEHUS PA3IUYHbIX 8UO08 U PA3ZHOBUOHOCHEL
Koppynyuu. L{envto 0anHot pabomuol A615emcs UCCie008aHUe BHEUWHUX U GHYMPEHHUX (akmopos no-
ABNEHUS CUCTEMHOU KOPPYNYUU U paspadomra ynpexcoaouwux mMemooos ee 0ciabienuuss u ucie3Ho-
BCHUSL HA BCeX YPOBHAX 20CYOAPCHBEEHHO20 YNpAsieHus u camoynpaegienus. llpednacaiomes nymu
ociabnenus KOppynyuu 3a cuem pazeumusi OpeanHu3ayull camope2yiuposanus npeonpuHumamernet
U Oene2upoB8anuss UM HeKOmMopuvlx QYHKYull 20cyoapcmed. AKmyaibHoCmy membvl 00y Clo81eHa mem,
YMo KOppynyus - YHUGEPCAIbHOe CEOUCEO 1100020 20CYOApCmEa, C8OUCE0, KOMopoe NomeHyu-
ANbHO, 8 ONPEOELeHHBIX YCA0BUAX COYUATLHO20 DbIMUSL, MOJCEm NPUBECMU K NOA6IeHUI0 npooiem,
CMasAWUx noo0 COMHEHUe camo Cywecmeosanue 2ocyoapcmed. Aemop makce npuoeprcusaemcs
MHEHUsL 0 HeoOX00UMOCIU Peanu3ayul KOHKPEmMHbIX NPAKMUYECKUX Wde08 6 HanpasieHuu 6opbosl
€ HeCOBEPULEHHBIMU HOPMAMU NPABA 6 BUAE YICECTNOYEHUS KOHMPOTISL HAO 8e0OMCMBEHHbIM HOPMON-
BOPUECMBOM U YUPEIHCOCHUSL NOCMOAHHO 0eUCmEYouell IKCNepmu3sbl 3aKOH00AMeNbCmed Ha « AHMU-
KOPPYNYUOHHOCbY.

Knroueswie cnosa: xoppynyus, 51eKmopaibHas KOPPYNYusi, KOHCMUMyyuoHHAsl HeONpeoelEéHHOCb,
310ynompedaenue nyonuuHol 81acmvio, NPOMUBOOCUCmaue KOppYnyuu, OpeaHu3ayuu Camopecyiupo-
BAHUSL.

BBenenue
IIpenmer  wuccnenoBaHus  HACTOALLEH
CTaTbu — pa3paboTKa OpraHU3alHOHHO-

MIPaBOBbIX MEp IO TNPOTHUBOJAEHCTBHUIO KOp-
PYNIMK 32 CUET CO3JaHusl B COOOLIECTBAX
MpeANpUHUMATENIEH caMOpPEeryIupyeMbIX op-
raHu3alui B LeNsIX epeadyd UM HEKOTOPBIX
¢byHKUMHA TOoCcydapcTBa (IPUHSTHE CBOETO
yCTaBa, KoJleKca YeCTH, apOUTPakKHOTO cyaa
U OTpacieBOro HopmMoTBopyecTBa). OOBEKT
HCCIIEI0BAHMS — KOMIUIEKC IIPaBOBBIX M He-
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MPAaBOBBIX OTHOLICHUW, BO3HUKAIOIIUX HA
HAYaJIbHBIX CTAJUSX IOSBICHUSA Pa3JIMYHBIX
BUJOB U PA3HOBUIHOCTEUN KOPPYIILIUH.

Ilenv cmamobu. OcHOBHas 1eiab pabOTHI
ATO MCCJIEIOBAHUE BHEIIHUX U BHYTPEHHUX
(haKTOpPOB MOSBJICHHUS CHCTEMHOU KOPPYIITUH
U pa3paboTKa YHpEeKIAIIUX METOJOB €€
ocnalJieHUs U UCUE3HOBEHUS HA BCEX yPOB-
HSX TOCYIapCTBEHHOIO YIPaBICHUS U CaMo-
yIpaBJICHHS.




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

Memoowt uccnedosanus. Ilpu noaroToBke
CTaThU HCIOJIB30BAHBI CIEAYIOLINE TEOPETH-
YECKUC MCETOABI HCCICAOBAHUA. NHUAJICKTHUYEC-
CKUI, CHCTEMHO-CTPYKTYPHBIN, CDABHUTEIBHO-
MPABOBOM, TEOPETUKO-ITPOTHOCTHYECKUIA.

N310:keHE OCHOBHOIO MarepuaJja

KoHcTHTYIIHOHHO-TIpaBOBasi HayKa U KOp-
PYILKs, T0 MHEHHUIO MHOTUX TOCY/IapCTBOBE-
JIOB, CTOSIT JAJIEKO MOPO3Hb, M TOJIBKO KOTIA
KOPPYIIUS TTOpa)kaeT BECh MEXaHU3M TOCY-
JapcTBa, KOrNa OHA MPUHUMAET TOCyIapCTBO-
oOpa3yromue (HopMbI, CTAHOBSACH YaCThIO TO-
CYIapCTBEHHOM CUCTEMBI, TO €CTh CUCTEMHOMU
KOpPYIIUEH, TOTBKO TOTAa KOHCTUTYIIMOHHOE
paBo 00s3aHO OLIEHUTH MPOOJIEMY KOppYII-
MU W TIPOSBUTH MHTEpPEC K paHee He CBOW-
CTBEHHOU emy npobnemartuke [ 1, c. 18].

OnHako, Kak IOKa3bIBaeT OIBIT OOpPHOBI
C KOpPYIIIHEH, JakKe YeTKO pa3padoTaHHOU
CUCTEMbI MPEBEHTHBHBIX MeEp Mmoayac ObIBa-
eT HemocTaroyHo. PedopmupoBanue chepbl
YCIIYT, CHI)KCHHE CHJIBl MOTHBOB YHHOBHHKOB
JUIS BCTYIUICHUSI B KOPPYIIIMOHHBIE OTHOIIIE-
HUS, pacUIMpEHHE MPO3PAYHOCTH TOCynap-
CTBEHHOW JEATEIILHOCTH CJEeIyeT IMPH3HATh
HanOoJsiee OYECBUIAHBIMH IIEISIMH OOpPBOBI C
Kkoppynuueil. Huskuii ypoBeHb 3apaboTHOU
IUIaThl YMHOBHUKOB, 3aKPBITOCTH WM JIaXKe
CEKPETHOCTh (PMHAHCUPOBAHMS SBISIOTCS -
JIEKO HE CaMBbIMH CYIICCTBEHHBIMHU YCIIOBHUS-
MU Koppyrud. CyIliecTByeT TOYKa 3pEHUS,
YTO KOPPYIIUSI OCHOBaHA HE Ha KOHCHIUMLY-
YUOHHBIX HOPMAX, 4 HA 3AKOHAX WU UHBIX
NOO03AKOHHBIX AKMAX, CROCOOCMEYIOUUX ee
603HUKHOBEHUIO.

OpHako, M0 HallEMy MHEHHIO, KOppYII-
M0 B paMKaxX KOHCTHTYIIHOHHOTO IIpaBa
MO>KHO MCCTIEIOBAaTh U paHbllie, TaK KaK rocy-
JAPCTBEHHBIM MEXaHU3M B JICMOKPATHYECKHUX
CTpaHax, B IEPBYIO O4Yepe/ib, 3a49aCTyIO Iopa-
KaeTcsl KOppyniuen 4epe3 OAUH U3 IIaBHBIX
WHCTUTYTOB OTPACII KOHCTUTYIIHOHHOTO TIpa-
Ba — N30MpaTeNTbHOE MTPABO M H30MPATEIbHBIN
mporecc.

Korga MbI roBOpHM 0 KOpPYILIUU, TO MAJIO
KTO M3 Hac 3aJyMbIBaeTcs 00 3JIEKTOpaIbHON
KOPPYIILHMH, & UMEHHO Yepe3 He€ KOppyILHus
MIPOHUKAET B TOCY/IapCTBEHHYIO CUCTEMY BCEX
BETBEH BJIACTH, MOpa)kash roCydapCTBEHHBIM
MeXaHu3M IenukoM. Tem Oonee, uto B Pecmy-
6mrke MooBa JeiicTByeT MHOTOIIapTHIHAS
CUCTEMa M HEKOTOpble M30paHHUKU OT/AEIb-
HBIX MapTHH yke mocne ux u3dbpanus B [lap-
naMeHT PM uinu mecTHbIe Opranbl BJIacTH CTa-
HOBSITCS «T1epeOexUnKaMmn» U3 OAHON NapTUu
B JIPYTYIO 32 ONPEIeIEHHOE JCHEKHOE BO3Ha-
TpaKJeHUE U T.I1.

K coxanenuro, Konctutynus PecryOmmku
MonnoBa, B OTJIMUKE OT KOHCTUTYLIMM IPYTUX
crpan (I'epmanun, ®@panmuu, CIIA u np.),
00XOIUT CTOPOHOMN TeMy BHIOOPOB, KaK KBHH-
TACCEHIMIO JEMOKPATHUYECKOTO YIPaBICHUS
U HapOJIOBJIACTHS, TTOYTH HE COAEPKAT HOPM
MaTepualbHOIO MpaBa M HE JaBas KOHKPET-
HBbIX YKa3aHM Ha 3TOT CYET, a TaKOW Baxk-
HEUIIMH HJIEMEHT MOJIUTUYCCKONM CHCTEMEI,
MPU3BAaHHBIA  YIOBJIETBOPSTH MOTPEOHOCTH
rpaKJlaH B y4aCTHUHU B MOJIUTUYECKON JKU3HU
rocyJlapcTBa W B YNPAaBICHUU TOCYIAPCTBOM,
KaK nojuTudeckas naprtus, B KoHcturynum
PM orcyrcTByeT nosnHoCTh0. FIMEHHO Takas
KOHCTUTYLIMOHHO-IIPAaBOBasi ~ HEONpeAeIEH-
HOCTb, 10 HAIlleMy MHEHHIO, CO3/1a€T IIepBUY-
Hble, 0a30BbIC YCIOBHUS JUISI BOSHHUKHOBEHHSI
Koppynuuu B Mosaose.

Hewus06wiBHOCTE KOppymumu, €e (yHKIIHO-
HaJIbHBIA (Hapsay ¢ JUCYHKIMOHAIBHBIM)
XapakTep, HOPOXKAAI0T OA03PEHUE B TOM, UTO
OHa YKOPEHEHA B FOCYJIJapPCTBEHHOM aIlllapare.
DTO MOAO3PEHHE HAXOAUT CBOE MOATBEPK-
NeHue B HamOomee oOmeM u Hamboiee pac-
MIPOCTPAHEHHOM  OIIPENEIICHUN KOPPYMIUH.
CornacHO eMy KOppymnuusi — 3TO 3J10YyNOTpe-
OneHue MyOIUYHON BIACTHIO B JIMYHBIX WHTE-
pecax. HCTUTYLIMOHANIBHBIE KOPHU KOPPYII-
IIUU — B OTHOILLIEHUH areHT-IMIPUHIUIIAT MEXKTY
roCyJIlapCTBOM M YHHOBHHUKOM, C OJTHOM CTOPO-
HBI, KOTOPOE U IMO3BOJISIET YNHOBHUKY (areHTY)
370yNOTPEOISTh MCTIONB30BAHUEM PECYypPCOB
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rocyiaapcTBa (MpUHIMIIANA) B ABYX (hopMax:
a1M00 HEMOCPEJCTBEHHO B CBOMX HHTEpecax
(HanpuMmep, B BUJE Ka3HOKpAJCTBa), JIMOO,
C JIpyroil CTOpOHBI, 32 PEHTY, B MHTEpecax
JIpPYruX MHAMBUIOB M UX TPYII, HAIPUMED,
npeanpuHuMaTeneid (C TMOMOIIBIO B3SITKH U
T.1.). IHbIMU cIIOBaMM, HACKOJIBKO CYIIIHOCTh
rocyaapcTBa JA0MycKkaeT KOH(QIUKT UHTEPECOB
MEXy TOCy/apCTBOM, YNHOBHUKOM M MpE.-
MIPUHUMATENIEM, HACTOJIBKO U CYIIECTBYET BbI-
COKHI YpOBEHb KOPPYIIIUH.

CrnenoBarenbHO, KOPPYILUIO HENb3s pac-
CMaTpUBaTh BCETO JIMUIIIb KaK CUMIITOM II0XO-
IO yIpaBJICHMs, KaK MPEUIaraet psj aBTOpPOB.
A TIOCKOJIBKY KOPpPYIIUsl YKOPEHEHa B caMOil
CYTHU IOCY/apCcTBa, TaK KAK MMEHHO OHa Ipe.-
0JIaraeT areHTCKUe (B Tpak1aHCKO-IIPABOBOM
CMBICTIE) OTHOIIEHHUSI, TOCTOIBKY U I1eNTb OOPb-
Obl C KOppyHnuHUel — HE B €€ UCKOPEHEHUH, a
B ee MUHMMHU3anuKu. OTCrOAa ClIeayeT TaKxke
MPU3PAYHOCTH ycrexa 00pbObl ¢ KOppymIueit
METOIOM «CHIILHOU PYKm» (00 3TOM MeToje 1
ero Hed((HEKTUBHOCTHU CM. HUICE).

O mmpokoMm pacnpocTpaHenun B Pecmy-
Omrke MosnoBa pousBoja U KOppyILuH, Ko-
TOPBIE JIOITYCKAKTCS, & B OT/AEIBHBIX CIy4asXx,
U TPEIIOJIaraloTcs 3aKOHOM, CBUIETENIbCTBY-
eT TOT daxT, uto naxe Koncruryrmonnsrii Cyn
HE pa3 yKa3bIBaJl MOJJABCKOMY 3aKOHOJATEIIIO
Ha He0OXOJIMMOCTh OTBETCTBEHHEE MOJXOUTh
K CBOEH OCHOBHOW OOS3aHHOCTH — 3aKOHOT-
BOPYECTBY.

Mepbl 10 MPOTUBOAECHCTBUIO KOPPYILIUU
MOYKHO TOAPA3IEIUTh HAa TPU JIOCTATOUHO
oOue rpymnmnel. B mepByro rpymmy BXOIST
Mepbl O0pbObI ¢ BHEITHHUMH MPOSBICHUSIMHU
KOpPYNIHH (B3SITKA KOHKPETHBIM YHUHOBHU-
KaM), C Y€ CYIICCTBYIOIICH KOppyIIueH, ¢
KOHKPETHBIMH KOPPYILIKOHEPAMH, BO BTOPYIO
— C UHCTUTYIHMOHAJIBHBIMHU TMPEANOCHUIKAMH,
00yCIOBIMBAIOLIMMHI KOPPYIIHIO, C IHOTEH-
[UATbHON KOPPYMIHMEH, ¢ TeM Oe3TUYHBIM
KOPPYMIIMOHEPOM, B KOTOPOTO MOXKET, MpH
ONpesieNIeHHbIX 00CTOSTEeNbCTBAX, IpeBpa-
TUTHCSI YMHOBHUK. B TpeThio rpyry BXOASAT
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OpraHnu3allMOHHO-IIPABOBLIC W BOCIHTATCIIb-
HbIE€ Mepbl B COOOIIECTBaX MpeaArnpuHUMare-
neil (Coro3bl, caMOperyaupyemMble OpraHu3a-
M 1 T.H.) B X nepcaadynu UM HECKOTOPBIX
GbyHKIMNA TOCymapcTBa (MPUHATHE CBOETO
yCcTaBa, KOJEKCa YeCTH, apOUTpakHOTO cyaa
U OTpaciieBOro HOpMOTBopuecTBa). 13 3toro
pasrpaHuyeHus] HETPYAHO 3aMETUTh CIIEAYIO-
miee.

Bo-nepeuvix, nepsas rpymnmna mep Oyzner Ho-
CUThb KapaTelbHbIA XapakTep, KOTOpPbIA BbI-
pakaeTcs B YKECTOUCHUHU TOCYIapCTBEHHOTO
KOHTPOJISI.

Bo-eémopuix, xapatenbHble Mepbl OydyT
MPUBOJIUTH K HOBOMY BUTKY KOPPYIIIUU €l
U 0 cieayoummM coodbpaxenusm. C ogHOU
CTOPOHBI, Ka)k/1asi U3 Mep, HalpaBJIE€HHbIX Ha
CHUKEHHE KOPPYTIIUH, CBsI3aHA C 3aTpaTaMu
Ha MoJIy4eHre HHPOPMALINU, Ha TIOUMKY KOp-
PYNILIMOHEPOB, HA UX OCYKJIEHUE U TaK JlaJiee.
UYewm Ooubllie KOPPYNIIHOHEPOB, TEM OOJIbIIIE
3arpaThl Ha UX NOUMKY. C Ipyroil CTOpOHBI,
YPOBEHb MOTEpPb MJIsi KOPPYIIMOHEpa pac-
TeT B CBSI3U C NPUMEHEHUEM JOCTaTOYHO
CYPOBLIX MCpP HaKa3aHHA. Nuapivu CJIOBaMHU,
KOPPYMNIHS CYIIECTBYET BCJIEACTBUE TOTO,
YTO MPHUOBLIL JOKHOCTHOTO JIMIIA, PUBIIE-
Karomiero HapymuTeiad K OTBCTCTBCHHOCTU
ropaszio HWKe, 4YeM HaKa3aHHe MMOTEHIUAJIb-
HOTO HapYUIUTENSI?, MPUOBLIL TOHKHOCTHOTO
JUIa TajaeT WIM OCTAaeTCs HEU3MEHHOH, a
YpPOBEHb HaKa3aHUs MOTEHLIHAJIBHOIO KOp-
pYMIIOHEpa pacTeT, YTO M MPUBOAUT K POCTY
KOppYIILHH.

B-mpemuvux, 60pr0a ¢ Koppyniuei B pam-
Kax TIePBOT0 METO/IA, IEIbI0 KOTOPO SIBIIsIET-
Csl caM KOPPYTMIIHOHED, a HE KOPPYIIHs, OyIeT
HOCHUTB Xapaktep 00prObI ['epakia ¢ ruapoi,
y KOTOPOH MOCTOSIHHO BBIPACTAarOT HOBBIE TO-
JIOBBI, YTO OOYCJIOBIMBACT ITUKIMYECKUI Xa-
paKkTep UCKOPEHEHUS KOPPYIILIHH.

B-uemeepmuix, B paMKax TaHHOTO TIOJXO-
714, «C KOPPYIMIHEH Cpeau TOCYIapCTBEHHOTO
anmnapara OOpOJIUCh HCKIIIOYUTEIBHO Mpe.-
CTaBUTENIM ITOTO ammapara. ITO MPHUBOAUIO
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K JIByM TIOCJEACTBUSAM: OOpOBIIMECS ObUIN
OpPraHUYeCKHU HE B COCTOSIHUU MEHSTh KOPEH-
Hbl€ TPUYMHBI, MOPOXKIAIONIIUE KOPPYMIHUIO,
IIOCKOJIBKY OHHM BOCXOJWIM K Ba)KHEUIIUM
YCJIOBHUSIM CYIICCTBOBAHHUS CHUCTEMBI, OOphOa
IIPOTUB KOPPYNLHOHEPOB HEPENKO Iepepac-
Tana B 00ps0y MPOTUB KOHKYPEHTOB HA PhIHKE
KOPPYILIMOHHBIX yCIyr» [2, p.465].

B-namoix, o0OHaldexcusarouias 603modic-
HOCMb Pa3éueams OpeaHUu3aAyUU camopeyiu-
posanus npeonpuxumamenei u ociabrenus
KOppynyuu unu oadxce ee UCKOpeHeHus, 3a
cuem 0ene2uposanus UM OnpeoeleHHbIX QyHK-
yuti eocyoapcmsa [3, ¢13].

HaunOonee ueTkoe mpeacraBieHue O Iep-
BOI rpylnmne Mep MOXHO IOJy4YWThb, M3ydas
rucropuro 60prOBI ¢ Koppynueit B Kurae [4,
Vol. 34]. Ee nawyano narupyercs aekaOpem
1951 ropma, xorma Ha Bceil Tepputopun Ku-
Tas HayMHajach IporpamMMa IO Ha3BaHU-
eM «mpu aumu-» (AaHTU-KOPPYILHs, aHTHU-
OIOpOKpaTU3M, AHTU-PACTOYUTEIILCTBO). ThI-
CAYM JIIOJEH MPUTOBAPUBAIUCH K CMEPTHOMU
Ka3HU 32 BCTYIUIEHUE B KOPPYIILIUOHHBIE OTHO-
HIeHMsI. YUpeKAAINCh CHEelUalbHbIE HapoOJI-
HbIE Cy/bl, KOTOPbIE PAaCCMaTPUBAIM HCKIIIO-
YUTENBHO Jes1a 0 Koppynuuu. [IpaButenscTBo
TpeOOBaJIO OT KAXKAOTO YeJIOBEKa COOOIIATh O
CTABILUX €MY U3BECTHBIX CITy4asX KOPPYILHH.
OdunmanbHO KaMIaHUs 3aKOHYMIIACh B UIOHE
1952 ropa. Pe3synprarhl akuum KaxyTtcs IO-
pasuTenbHbIMU. YUCIIO 3aperucTpupoBaHHbIX
ciydaeB koppynuuu ynano ¢ 500 teic. B 1950
roay 10 290 Teic. B cpenHeM 3a nepuoj ¢ 1951
10 1965 roga. Koppymniust B 3T0 Bpemsi Oblia
HAaCTOJILKO HU3Ka, 4To 1o3BojsieT . Mypnany
Ha3BaTh KnTail «CTpaHOW NUCIUILNIMHUPOBAH-
HOTO TOCyJapcTBa, KoTopoe no mepkam FOx-
HOU A3HUM Ype3BbIYAWHO YeCTHOY [5, p.232].

[Tocne KynbrypHOH! peBOIMIOLMH, KOTOpas
Hayajiack B 1966 rony, koppynuus oOmsTh
npuBIeKJIa BceoOmee BHMMaHue. B 1982
rogy lLlentpanbnsiii Komurer KIIK Hayan
HOBYIO KOMIIAHMIO NPOTHB Koppynuuu. Ee
IpoBeJieHHe ObUIO 3aTPYyJHEHO TeM, 4TO, IO

CPaBHEHHUIO C IPEIbIAYLIUM MIEPUOIOM 000-
CTpPEHHUsI, PE3KO BO3pOCIa TEHEBas KOppyM-
1Ys. JTO CBSI3aHO IMPEKJE BCEro C TEM, UYTO
YUHOBHUKH BBIPA0OTAIM «aHTHUTENA» Ha
KaMIaHUU NPOTUB KOPPYNLUHH U cHOpMUpPO-
BaJI YCTOMYMBBIE KOAIUIMHU, B pAMKaX KOTO-
PBIX «IOKpBIBaIU» Apyr Apyra. [ocynapcTBo
MIPOTUBOAECHCTBOBAIO 3TOMY pEOpraHu3anu-
eil KOHTPOJUPYIOUIMX OPTaHOB U NPUHATH-
€M CHEeLUaJbHbIX 3aKOHOB, JOTOJHSIOLIUX
YTOJOBHBIN KOJIEKC W IMpPeayCMaTpPUBAIOLIUX
Oosnee CypoBble HaKazaHHs 3a BCTYIUICHHE
B KOPpPYINUHUOHHBIE OTHOIIECHUS. Pe3ynbra-
Thl 3TOM KaMIIaHUM OKa3allucCh ropasno 0o-
jgee CKpOMHBIMU. OCHOBHBIM OOBSICHEHHEM
3TOMY CIYXKUT IHPEANOIOKEHUE O TOM, YTO
YUHOBHUKHM, IPEABUJI BU3UT KOHTPOJIUPYIO-
HIMX OPraHOB, (OPMUPOBAIU «HACTYIATEb-
HbIE 1 000POHUTENIBHBIE COI03b». LleHTpab-
HbI nucuuruimHapabii komuter KHP navan
CTaJIKUBAThCS C CEPbE3HBIMU MPOOIEeMaMHU B
BBISIBJICHUU KOPPYMIIMOHHBIX MpakTUk. CBsi-
3aHO ATO OBLJIO C TEM, YTO B HUX BOBJICUEHBI
BBICOKOIIOCTABJIEHHbIE YMHOBHUKHU, MPEIO-
CTaBJAIOIIME MOIJEPHKKY CBOUM IOJUMHEH-
HbIM. [logyac coobiienne o KOppyniuoOHHON
MpaKkTHKE, TOChUIAEMOE OJIHUM M3 YUHOBHHU-
KOB HaBepX, MEPEXBAThIBAJIOCH €r0 Hayajb-
HUKOM JINOO KOAJIMLUEH ero COCIy>KUBIIEB-
KOppynuuoHepoB. [Ipyrumu cioBamu, mep-
Basi BOJIHA (IIMKJT) OOpBOBI MPOTUB KOPPYIILIUU
npuBesa K GOpMUPOBAHUIO KOPPYILIUOHHBIX
ceTeil, To eCTh — K HOBOMY Kau€CTBEHHOMY
YPOBHIO KOPPYMIIUH.

OO0bsicHEeHUE IMKIIOB BIIOJHE OYEBUIHO — B
Kurae B To Bpemst 60poiHCh C CUMITOMaMHU
poOJIeMBI, a HE ¢ MPOOIEMOH, ¢ KOPPYIIIIHO-
HEpaMH, a HE C UCTOYHUKAMH BO3HUKHOBEHUS
KOPPYIILIHH.

Bropas rpynna mep HOCUT IPEBEHTUBHBIN,
a He KapaTelbHbIN XapakTep, HalpaBJIeHa IIPo-
THUB NIPUYMH, @ HE BHEUIHUX BBIPAXKEHUU KOp-
pYHIMHU, U MO3TOMY JIMIIEHA MHOTHX HEIO0-
CTaTKOB, MPUCYIIUX «METOAY BOWHBDY. Mepsl
MPEBEHTUBHOTO XapakTepa ObUIM COOpaHBbI
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COTpPYAHMKaMH MupoBOro 0aHka B €IHHYIO
MHOTOIIEJIEBYIO CTPATErui0 OOPHOBI C KOPpyTI-
meil. OHa COCTOMT U3 IATH Pa3JIeNoB:

1. Uncmumyyuonanvhle 0CHOBHL:

® MHCTUTYLIMOHAIMU3AIMS HE3aBUCUMOMN U
3 peKTUBHOI cyneOHOM BIacTH;

e pacmmpenue chepsl IeHCTBHS mapia-
MEHTCKOTO KOHTPOJIS;

e oOecrieueHre HE3aBUCHUMOCTH IPABOO-
XPaHUTEJIbHBIX OPraHoB.

2. Ilonumuueckas omeemcmeeHHOCmb:

® [IOJUTHYECKas KOHKYPEHLUS, 3aCITyKHU-
BAIOLLUE JI0BEPUSI ITOJINTUUECKUE TTAPTUH;

® [PO3PaYHOCTh B PUHAHCUPOBAHUU MAP-
THH;

® [PO3PaYHOCTb MPOLENYPbI
HUS IS n30upareneu;

e 0053aHHOCTb TOCCIYXXalUX JeKJIapH-
pOBaTh UMYILIECTBO, IPAaBUJIA, PETYIUPYIOIINE
BOIIPOC KOH(DIUKTA HHTEPECOB.

3. Pacuiupenue 603moxcHoOCHEN yuacmus
2ParrcOancKozo oouecmea:

® TapaHTHUPOBaHUE CBOOOIBI HH(pOpPMA-
IIUH;

e ycuwienue poau CMU.

4. Konkypenmmbulii 4acmuulii CeKmop:

® PEeCTPYKTypU3alUsi MOHOIOJIMHA C Iie-
JIbIO TIOBBILIEHHSI KOHKYPEHTHOCTH;

e cHIKeHue 0apbepoB BXO/a Ha PBHIHOK,
CBSI3aHHBIX C HEOOXOTUMOCTHIO TOTYYEHHS
Pa3IMYHBIX Pa3peLICHU;

® [PO3PAYHOCTh KOPIOPATUBHOIO MEHE-
KMEHTA;

e YyBEJIMYEHUE IPaB JIEJOBBIX accolua-
LUH.

5. Vnpaenenue zocyoapcmeennvim cex-
mopom:

e HailM Ha roCyJapCTBEHHYIO CIyx Oy Ha
OCHOBE 3aCllyTH, JOCTOWHAas oIulaTa Tpya ro-
CY/IapCTBEHHBIX CIYXKallHX;

e JleLEHTpaJIN3allUs BIACTH,

® T[IOBBIIIEHUE NTPO3PAYHOCTH OOJKETHO-
ro npolriecca sl KOHTPOJIMPYIOIIUX OPTraHoB;

® [IOBBIIIEHHWE PO3PAYHOCTH B HAJIOTO-
BOIl agMUHHUCTpAIlMU, JHUIICHUE HAJIOTOBBIX

ToJI0COBA-
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CITy’KaIlliX BO3MOKHOCTH TPOU3BOJILHO TIpe-
JOCTaBJIATh HAJIOTOBBIE JIBIOTHI, YIPOILICHHUE
HaJIOTOBOM aIMUHHUCTPALIUH.

K coxanenuto, Kak B 3TOi paboTe, TaK U BO
MHOTHMX JpPYI'HX c(epax, HOCBALIEHHBIX MPO-
Onematvke OOpBHOBI C KOPPYMHILMEH, U3 MOt
3peHHs TIOYTH MOJHOCTBIO HCUE3aeT npobie-
Ma HecogepuieHcmea 3aKkoHo0amenbCmea Kak
¢dakTopa, CrOCOOCTBYIOIIETO pacIBETy KOp-
PYIIHH, a, CIEeJOBAaTEIbHO, U KaK SIBICHUS,
KOTOPO€ HEOOXOUMO YUHUTHIBATH B CTPaTE€ruu
nporuBoneiicteus eil. Kacasce mnpoOGnemsl
3aKOHOJIATEIbCTBA, B OOJIBIIMHCTBE CIIy4acB
IIPEVIOKEHNUS OTPAaHUUYMBAIOTCA ONTUMAJlb-
HBIM JIM3ai{HOM 3aKOHOB IPOTHB KOPPYILIHMH,
0e3 yuera Toro, YTo B EPEXOAHOE BPEMs caM
3aKOH IIPOTHB KOPPYILIUU MOXKET CIIOCOOCTBO-
BaTh €€ MOSIBICHUIO.

Ha nam B3misia, cpeau Mpoddx MPsIMBIX
AHTUKOPPYNLUOHHBIX Mep HEoO0XO0IUMO Co-
BEPLICHCTBOBAHNUE 3aKOHOJATENIbCTBA, KOTO-
PO€ TOTHKHO OCYIIECTBIATHCS MO CIECAYIOIIMM
HalpaBJICHUSIM:

- pacmyTbhlBaHHE NPOTUBOPEUUIl M Mpo-
SCHEHHE TYMaHHOCTEW B JIEHCTBYIOIIEM 3a-
KOHOJaTeNIbCTBE, MOCKOIBKY BCE 3TO CO3AAET
BO3MO)KHOCTb JUIi YHHOBHOTO IpPOU3BOJIA U
KOppYIILUY;

- «3aKpPbITHE» MHOT'OUUCIIEHHBIX OTCBLIOY-
HBIX HOPM B JICHCTBYIOIIMX 3aKOHAX;

- peBH3HSI IIKAJIBI HAKA3aHUN 32 KOPPYIILIH-
OHHBIE JICHCTBUSA C YyYETOM TOT'0, YTO YaCTO 3a-
BBIILICHHBIE HAKa3aHUs MEIIAIOT Jl0Ka3aTellb-
CTBY IIPECTYIUICHU;

- muddepeHupoBaHie B YTOJOBHOM KO-
JIeKce KOPPYNLUOHHBIX JIeHCTBHIA;

- TMEepPecMOTp WLIKaJl MOUUIKH, ITpadoB u
T.II. (CJIMIIIKOM BBICOKHE IITpadbl TaK K€ He-
3(QQEeKTUBHBI, KaK W CIUIIKOM HHM3KHE, IO-
CKOJIBKY CTUMYIUPYIOT YXOZ OT HUX C TIOMO-
IIBIO B3ATKH);

- pa3BUTHE OpraHU3alUil cCaMOperyIupoBa-
HUs NIpeAIPUHUMATEIICH.

KoHCTUTYLIMOHHBIE ITOJIOKEHUS, B CUITY UX
MOBBIIICHHONW CTAOMJIBHOCTH M YKECTKOCTH,
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HE TIOAXOAAT ISl PETYIHPOBAHMS PHIHOY-
HBIX OTHOIICHWH, B TOM 4YHUClIe B oOnactu
npeanpuHuMarensbeTBa. X pornb 3akioda-
eTcsi B JIPYrOM - rapaHTHPOBATH YCTOWYU-
BOCTb U MIPEICKA3yeMOCTh 3aKOHOIaTEIbCTBA
0  TpEeANpUHUMATENbCTBE, OCHOBBIBAIO-
merocs Ha cT. 16 Xaprun EBponeiickoro
coro3a 00 OCHOBHBIX ITpaBax, KOTOpas Ha3bl-
Baercs, «CBoboma mnpeanpuHUMATEIbCKON
JeSITEeIbBHOCTHY» U B KOTOPOH 3a(huKCHpOBa-
HO, uTo «CBOOONa MpeANnpPUHUMATENbCKON
JeSITeIbHOCTHU MPU3HAETCS B COOTBETCTBUH C
KOMMYHHUTapPHBIM IIPABOM U C HAIIHOHAJIbHBIM
3aKOHO/IaTeJIbCTBOM U HAI[MOHAJIBHOU MpaK-
tukoi» [5]. C yueToM NEepCHEeKTUBBI BCTY-
wienns PecnyOmuku MonnoBa B EC 06110
Ob1 1enecooOpazHo B miaBe Il «OcHoOBHBIE
npasa u cBoOonb» Koncturynuu PecryOnu-
ku MomngoBa nocie cT. 33, mpeaycMOTpeTh
cT. 33* «Cmoboma mpeAnpUHUMATEIbCKOU
JESITeIbBHOCTH U CaMOPETYIMPOBAHUS Clie-
NYIOIIETO COAEPIKAHUS:

(1) CBoboxa nmpeanpuHUMATEIbCKON Jes-
TEIbHOCTH TPHU3HAETCSd M TapaHTHpPyeTcs B
paMKax pPBIHOYHOW SKOHOMHUKH U OCYIIECT-
BJISIETCSl C COOJIIOIGHHEM 3aKOHOJIATeNIbCTBA,
BKJIIOYAsl pa3uuHble (hOPMbI KOMMEPIIUH, MO-
CpeIHUYeCTBa U MaJIOTO OM3Heca.

(2) T'ocymapcTBO MOXET BMELINBATHCA B
OpraHu3alMi0 SKOHOMUYECKOH, KoMMmepue-
CKOH, ()MHAHCOBOW W TPYHOBOW KM3HM IS
o0ecTieYeHnsI B paMKax PHIHOYHOW YKOHOMHU-
KM cOalaHCUPOBAHHOTO Pa3BUTHUS OOIIECTBA
Y HEJIOMYIICHUSI HE3aKOHHBIX CTIEKYISITUBHBIX
C/IEJIOK B IIJISIX YCTAHOBJIEHUS CIIPABEINBbBIX
COLMAJIBHBIX OTHOIIEHUH.

(3) CamoperynupoBaHue - 3T0 CaMOCTOsI-
TenbHas popMa 0ObeTUHEHUSI MTpeIITPUHUMA-
Tenel M MpeanpUHUMATENbCKUX COOOIIECTB,
npu KOTOPOH cozfaromasicss 100pOBOIBHO
OpraHu3alysi CaMOperyJIMpOBaHUs CaMOCTOS-
TEJIbHO yCTAHABJIMBAeT LIENH, 3a/1au, (PyHK-
IIUH, TOTHOMOYHS, TIpaBa, 00S3aHHOCTH U Me-
XaHU3M B3aMHOH OTBETCTBEHHOCTH MEKIY
CyOBbeKTaMM Majioro Ou3Heca BHYTPU 3STOM

OpraHM3allK 1 YIIOPsI0YMBAET CBOU OTHOLIIE-
HUS C TOCY/IapCTBOM ITyTeM IPEJCTaBICHUS B
COOTBETCTBYIOILIUI OpPraH aKT CaMOpPETyIUpO-
BaHUs (KOJEKC MOBEJIEHUS, IPABUIO IO ype-
TYJTMPOBAHUIO CIIOPOB B COOCTBEHHOM CYIE),
a TOCyJapCTBO aBTOPH3YET €ro (coramaercs,
JETUTUMUPYET) U MOXKET JAeJIerupoBarh ei
4acTh CBOMX MOJHOMOYHI MO PETYIHPOBAHUIO
pPBIHKA B COOTBETCTBYIOLIEH OTpaciau Ha KOH-
TpakTHOM ocHOBe [6, c.10].

Camoe BAXHOE  W3MEHEHUE  KOH-
LENTyaJlbHOIO IMOAXOJA K IpeANpUHUMA-
TEJILCTBY - 9TO TOMeIeHue cT. 33* B riaBe
2 Konctutyuuu PM, nocBsinieHHON npaBaM u
cBOOOZaM 4YeJOBEKa M IpakJaHMHA, KaK 3TO
UMEET MECTO, Hampumep, B 4yacTu 4 cT. 26
Koncturyuuu Pecny6nuku Kazaxcran, B 1.1
cT. 34 Konctutyuuu Poccuiickoit @enepannu,
B cT. 38 Koncrurynuu Koposnesctsa Mcnanuu
27 dhespansa 1978 rona u ap.

Tak, Hanpumep, cT. 42 Koncturynuu Ykpa-
YHbI TacuT «Kaxkaplid ”MeeT npaBo Ha Npea-
MIPUHUMATENbCKYIO JeSITeIbHOCTh, HE 3ampe-
HIEHHYIO0 3aKOHOM» [7].

Jlaxe B KHSKECTBaxX M KOPOJIEBCTBax EB-
pomneiickoro Coro3a rapaHTHpyeTcs CBOOoja
IpEeIIpPUHAMATENBCTBA. Tak, COIIacHO CT.
38 Koncturyuuu KoponescrBa Mcnanus 27
¢deBpans 1978 roma «mpusHaercs cBoOoaa
IPEIIPUHAMATENIBCTBA B PaMKaxX PBIHOYHOTO
xo3daicTBay. Ilpu 3ToM, «yOnuyHBIE BIIACTU
rapaHTUPYIOT U OXPAHSIIOT €€ OCYIIECTBIICHUE
B COOTBETCTBUHU C OOLIUMH SKOHOMHUYECKUMHU
TpeOOBaHUSMH M 00ECIEUUBAIOT €r0 MPOU3-
BOJIUTEJIBHOCTh, U B CIyyae HEOOXOIUMOCTH
B COOTBETCTBUM C TPeOOBAHUSAMH IJIAHUPOBA-
Hus» [8]. B crarbe 28 Konctutyuun Kusixe-
ctBa Annoppa ot 14 mapra 1993 roga taxxe
3a(pUKCUPOBAHO, YTO «CBOOOJHOE MPEANpPH-
HUMATEJIbCTBO MPU3HAETCS B PaMKaX PbIHOY-
HOM PKOHOMMKH U OCYILIECTBIISIETCS ¢ COOIIO-
JICHUEM 3aKoHoAaTebcTBa» [8]. B cT. 32 aToit
e KoHCTUTylnn ykazaHo, 4To «rocyapcTBo
MOKET BMEIIMBATHCS B OPraHU3allli0 3KOHO-
MUYECKOH, KOMMeEpUYecKoi, (pUHAHCOBOU W
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TPYIAOBOM KHU3HM 7151 00ECTIeUeHHs B paMKax
PBIHOYHOM HSKOHOMHKHM cOaJaHCUPOBAHHOIO
pa3BuTHs 00IIEeCTBa, a TaKkxke obiiero Omaro-
COCTOSTHUS.

TpakToBKa  HpeaIpUHUMATENIbCTBA Ye-
pe3 mpu3My IIpaB 4YeJIOBEKa M CaMOpEry-
JIMPOBAHUS MO3BOJISIET YTBEPXKIaThb, 4YTO OT-
HOILIEHUSI TOCYAapCTBa U MpeArnpuHUMareneit
SBJISIFOTCS OTHOLLICHUSIMU PaBHBIX MapTHEPOB
U y HUX UMEIOTCS B3aUMHbIE ITpaBa U 00s13aH-
HocTH. [Ipu 3TOM, BCe hopMbl IpeanpruHuMa-
TENIbCTBA, BKJIIOYAs U Majoe IpearpuHUMAa-
TENbCTBO, MO’KHO paccMarpuBaTh B CIEAYIO-
HIMX paKypcax:

Bo-nepebix, xak Gpopmy peann3anuu KOH-
CTUTYLIMOHHOTO IIpaBa Ha OCYIIECTBIECHUE
cBO0O/IbI MpEANPUHUMATEILCTBA U HE 3arpe-
HIEHHBIX 3aKOHOM BUJIOB 3KOHOMHUYECKOU Aesi-
TEJIbHOCTH.

Bo-emopuix, kak hopMy peanuzanuu npa-
Ba Ha Tpyld. HeoOXoammo oTMeTHUTh, YTO Ma-
JI0€ PEeANPUHUMATENIBCTBO KaK pa3 U CO3/1aeT
HauOoJbIlIee KOJTMYECTBO padOYNX MECT.

B-mpembux, xax pa3HOBUIHOCTb IPETPH-
HUMATEJIbCKON AESATEIbHOCTH U MHBIX MajbIX
dopMm, moxanmajgarOmMX M HE MOANAJAIOLIUX
MOJ1 JEHUCTBUE 3aKOHOAATENIBCTBA O MPEIIpH-
HUMATEJIbCTBE, HO KOTOPBIE TAKXKE JOJKHBI
UMETh KOHCTUTYLIMOHHbBIE OCHOBBI U MIPABO Ha
CBOE CYILIECTBOBAaHHUE U pPa3BUTHE.

B-uemeepmuix, xax cpeny popMupOBaHHS
OpraHu3aluil camoperyiaupoBanus. [9,c.72].

[TomuMo 3TOTO, HEOOXOTUMO MIPEATIPUHSITH
KOHKpPETHBIE MPaKTUYECKUE ILIard B HAIpaB-
JeHUH 0OpbOBI C HECOBEPILIEHHBIMH HOPMaMU
1paBa B BUJIE YKECTOUEHUSI KOHTPOJIS HaJ Be-
JIOMCTBEHHBIM HOPMOTBOPYECTBOM M yUPEXK-
JIEHUs TIOCTOSIHHO JEHCTBYIOIIEH HKCIIEPTU3bI
3aKOHO/IaTENbCTBA HA  «AHTHKOPPYILUOH-
HOCTBY.

Crnenyer TakXe OTMETUTh, YTO MEpHI IO
6opn0e ¢ HeCOBEPIICHCTBAMHU 3aKOHOIATEIb-
CTBa, MOBBIILIAIIMMU BEPOSTHOCTH KOPPYI-
11U, y’Ke ObLIM OonpoOOBaHbl HAa MPAKTUKE B
Poccuitickon @enepanuu.
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HecosepiiencTBa HOpM IpaBa, MOBBILIAIO-
IIUX BEPOSITHOCTh KOPPYIILIMU, MOXKHO pasJie-
JIUTH HA CJIEIYIOIINE IPYTIIbL:

1. /Ins ucriosiHEHUs] HOPMBI IIpaBa MHJIU-
BUJI BBIHYKJIEH 3aTPaTUTh CIIMIIKOM MHOTO
pecypcoB, UTO BBI3BIBAET y HETO JKEJIAHUE
3aIIaTUTh 3a HEUCIIOJIHEHHME JaHHOW HOp-
Mbl TmpaBa. B naHHyI0 Kareropuio BXOIST
MaTepuaibHble HOPMBI, KOTOpbIE JTUOO Tpe-
OyIOT OT CyOBeKTa mpaBa CIHUIIKOM MHOTO-
ro, a0 mpolleccyalbHble HOPMBI IIpaBa,
KOTOpBIE€ JOIYCKAIOT HAJIOKEHHE NOIOJIHU-
TEJIbHBIX IOTEPh B IPOLECCE NPUBJICUEHUS
K OTBETCTBEHHOCTH. B kauectBe (akropa,
YBEIMYMBAIOLIETO OTEPU MOXKHO Ha3BaThb U
«IEPECEUECHNE» KOHTPOJIBHBIX MOJIHOMOYMM
MpaBONPUMEHUTENbHBIX OpraHoB. Konunue-
CTBO IIPOBEPOK PE3KO YBEJINYUBAET MOTEPU
JUIs1 5KOHOMUYECKOTO areHTa, U, TEM CaMbIM,
MIPEI0CTABIISIET KOPPYMIIUPOBAHHOMY YHHOB-
HUKY BO3MOYKHOCTb BCTYIIUTh B JJOTOBOPHBIE
OTHOUIEHUS.

2. HopMmbl mpaBa JalT IOTKHOCTHOMY
JMIy BO3MOXHOCTb BBIOMpATh MEXIy pas-
JMYHBIMHU BapUaHTaMU [OBEIEHUS 10 CBOEMY
YCMOTPEHHIO.

3. HopmMmel mpaBa, peryiaupyromme nosese-
HUE JOJKHOCTHOIO JIMLA, OTCYTCTBYIOT, IO-
3BOJISISI EMY TE€M CaMbIM BECTH Ce0s TI0 CBOEMY
yCMOTpeHHUI0. JlaHHBIN Cilyyall TECHO CBSI3aH
CO BTOPOM IPYIIION KOPPYHIIMOTEHHBIX HOPM.
«/lemapkariioHHast TUHUS) pa3eisaeT CIydau
IIPEIOCTABJICHNS] TUCKPELMOHHBIX ITOJHOMO-
quii 3 Onmarux moOyXAeHW (Hampumep, OT-
HOCHUTEJILHO OIPE/EIICHHbIE aJbTepHATHBHbIE
CaHKIIMM B aJIMUHHCTPATUBHOM IIpoliecce), U
omKrOKH B HOPMOTBOPUYECKOM IIpoLecce, I0-
MTyCKaIOIIHE MPOOEITbI MpaBa.

4. Hopmsbl nipaBa HajesrOT JOJKHOCTHOE
JUII0 MO0 BEJOMCTBO ITPABOM pa3pabaThIBaTh
Y IPUHUMAaTh HOPMAaTHBHBIE aKThl. B naHHOMN
KaTeropuu paccCMaTpuBaeTCs YaCTHBIN cydyai
«TIPUCBOEHMSI TocyaapcTBay (state capture).
[Ipomie roBopsi, NPHUCBOEHHE TOCyAapCTBa
npeicTaBIsieT U3 ce0s MOKYyIKy Ipolecca
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HOPMOTBOpPYECTBA (OCYIIECTBISIEMOTO  Kak
3aKOHOJATSIIPHOM, TaK M MCIOJHUTECIHLHOMN
BJIACTHIO) 3aMHTEPECOBAaHHBIMU JHUIIAMH. AJl-
MI/IHI/ICTpaTI/IBHBIe OpFaHBI «3aXBa4YCHbBI» B TOM
cily4ae, €Clidi OHM DPETyaupyroT OOIIeCTBEH-
HbI€ OTHOIIEHUS B y3KOTPYMIIOBBIX WHTEpe-
cax. KoHuenr «mpucBOeHHsI TOCyIapCTBay
HWHTEPECYEeT HaC IMOCTOJIbKY, MOCKOJBKY 3a-
KOH TIpeIyCcMaTpUBaeT BO3MOKHOCTD (TToa4ac
oopmIIsIsI €e MHOTOYHCIICHHBIMH OTCHLIOU-
HBIMH HOPMaMH) «IOKYTIKH» TMpolecca Be-
JIOMCTBEHHOTO HOPMOTBOPUYECTBA.

Hwuxe kaxxgas rpynmna OyzeT paccMoTpeHa
Oosee moapPOOHO.

3aBbllIeHHbIE TPe0OOBAHUSI HOPMBI KAK
KOpPpYNIUHMOTreHHBbIH (paKkTOp

[Ipu ananmu3e 3aBBILICHHBIX TpPeOOBaHMI
3aKOHa MBI Oy/lIeM OTTaJKUBAaThCs OT CIeIyIo-
11ero Habopa MnpeanoI0KEeHHH:

Ilpeononoscenue 1.

JIrobast HOpMa TIpaBa HAKJIAJBIBAET HA WH-
JTUBUJIA HEKHUE TIOTepH (M3IEPKKH, OOpemMeHe-
HUSl, OTPAHUYCHUS ), CBSI3aHHBIE C TIOJYUHEHU-
€M HOpMe IpaBa.

Ilpeononoscenue 2.

Uem Bbllle MOTEPU, KOTOPHIE CBSA3AHBI C
MOJYMHEHUEM HOpPME IpaBa, TeM OOJIbIle Be-
POATHOCTH TOTO, YTO WHIMBHUJ 3aIlJIATUT 3a
BO3MO)KHOCTh HE COOMIOAATh HOpMY MIpaBa
WM YMEHbIIIEHUE TIOTEPbD.

Bv1600 u3 npeononoxcenuii 1 u 2:

JIro0o¥ 3aKkOH KOPPYMNIIMOTEHEH, TaK Kak
OH HaKJIaJbIBAeT Ha MHIAMBUAYyMa JHOO CO-
o0IIeCTBO HHIMBHAYYMOB HEKHE TOTEpH,
CBSI3aHHBIE C TOJYMHEHHUEM HOpPME IIpaBa
[10, c.53].

W3 BeIIETIEpEUNCIEHHBIX TPEATIONIOKEHU I
OYEBUJIHO, UTO JJIS aHAJIM3a KOPPYMIIHOTEH-
HOCTH HE00X0IMMO pa300parbest ¢ HOHATHEM
MIPaBOBOTO OTpaHUYEHUs, KOTOPOE HaJlaraeT-
cs Ha uHaMBHA. HekoTopele uccnenoBaTenu
CBSI3BIBAIOT MOHSATHUE TPABOBBIX OrPAHUYECHUM
C HECOBEPILEHCTBOM 3aKOHA. « MBI JOJIKHBI
MIOMHUTH O TOM, YTO caMH MO ce0e HOPMBI
MOTYT MMETh pAa3JIM4YHOE COAepKaHue. 3a-

MIUTHUKY TPABWIT P IPABUII ITO1YAC TTPE]I-
MOJIaraloT, YTO BCE MpaBUiIa — 3TO XOPOIIHE
npaBwia. 1 nelcTBUTENBHO, €CIU ITpaBUiIa
3a/lyMaHbl ¢ TeM, YTOOBI TPOTUBOICHCTBOBATh
HEJOHKHOMY U TIPOU3BOJIBHOMY TIOBEJICHHIO,
OHH, MOXKET OBITh, U MpaBbl. OHAKO MpaBU-
Ja MOTYT HaBsI3bIBaTh HEKHE OTpPaHUYCHHUS,
Harpumep, Tpelys HUCKIIOUEHHUS COLUAIbHO
HE3alUIIEHHOT0 HHAuBUAa (6e3paboTHOM
JKCHIIIMHBI) U3 CIIMCKOB Ha MOJIyYEHUE COIU-
aJbHOM MOMOILIM BCJIEACTBUE TOTO, YTO OHA
MPOXKUBAET COBMECTHO ¢ MyKunHOU. Creno-
BaTEJIbHO, TIPABWJIA MOTYT MPEATOoararh He-
palroHaIbHOE JIETAJUCTUYHOE IOBEJEHUE,
IpU KOTOPOM TOYHOCTH HCIIOJIHEHHS] HOPMBI
HUKAaK HE CBS3aHA U ICJISIMU OPTraHU3aI[un)
[11].

Taxum 006pazom, BOZMOKHOCTH HAJIOKESHHUSI
HEKUX IPABOBBIX OTPAHUYCHUUN CBSI3BIBACTCS
TOJIBKO C «IIJIOXUMI» HopMaMu. Ham kaxkercs,
YTO 3TO — HECKOJBKO YIPOIICHHAs KapTHHA
HECOBEPIICHCTBA HOPMBI. Mcxoms u3 mpearo-
JIOKEHUS aBTOPA, MOJKHO C/AEJIaTh CIIECAYIOLIUI
BBIBOJI: JIF00asi HOpMa «IUI0Xa» B TOM CMBICIIE,
9TO JI00as HOpMa HAaKIIAJbIBACT HA WH]IUBU-
JyymMa HEKO€ OrpaHHYEeHHe, 3acTaBiisii €ro
TPaTUTh CBOM PECypChl Ha COOIIOCHUE HOP-
MBI (KaK BHE KOHKPETHOTO IMPAaBOOTHOIICHUS,
TaKk ¥ IOCPEICTBOM CO3JaHUS, M3MEHEHUS,
IpeKpalieHus IpaBoOTHOIIEHus). B cooTBeT-
CTBUU YKa3aHHBIMHU BBIIIC IMPEANIOIOKEHUS-
MU, HECOBEPILIEHCTBO HOPMbI OYJIET COCTOSTh
B TOM, YTO OHA HAKJIaJ[bIBACT HA HHINBUyyMa
Oosblie TAroT, 4em Moria Obl. Kak sxe onpene-
JUTh, KAKOW pa3Mep TATOT HAKJIAJbIBAET HOP-
Ma Ha UHAUBHIYyyMa?

B cBsi3u ¢ 3THM, HEOOXOAMMO MOApPOOHEe
OCTaHOBUTHCS Ha JBYX BO3MOXKHBIX 3a0ITyX-
nenusix. IlepBoe 3akirodaercs B MHPEIIoNno-
KEHHH, YTO OTCYTCTBUE PETyIUpOBaHUS, HE
HaKJIaJblBasi Ha WHIWBHUAAQ TATOT, OBLIO OBI
WJeaNlbHO HEKOPPYMHIIMOTeHHBIM. Bompoc ot-
CYTCTBUS PEryJlupOBaHUs — MO MpEUMyIie-
CTBY WHJI€OJOTHYeCKuii. MokeT ObITh, OH H
ObLT OBl aKkTyalieH BO BpeMeHa JOMUHHUPOBA-
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HUS JOKTPHHBI TOCYIapCTBA — «HOYHOTO CTO-
pOXKa» U B UICOJIOTHYECKOM JHCKypce Jude-
paJibl TOTO BPEMEHU MOIVIM Obl ynuparh elle
U Ha TO TPEUMYIICCTBO CBOEH HJICOIOTHH,
YTO OHA AHTHKOPPYIIIMOHHA 1O CYTH CBOCH.
Ho BcieactBue cTupaHusi HIACOJIOTHYECKUX
OIMYMA U CTOPOHHMKHM TOCYAapCTBEHHOIO
peryaupoBaHusi, U CTOPOHHUKH laissez-faire
JIOITYCKAIOT PEryJupOBaHNE KaK TAKOBOE, HO B
pa3HbIX MaciTadax.

B To ke Bpems OTpHLATh 3aBUCHUMOCTh
KOPPYHIMOTEHHOCTH OT MJEOJOTUYECKOU
OpUEHTAIMHU TOr0 WJIM MHOTO 3aKOHa BO BCEX
ciIydasiX Henb3s. Tak, Hampumep, JTudepasl
«BBICTYMAIOT 32 JEKPUMUHAIM3ALUIO Hapy-
[ICHUI HPaBCTBEHHBIX HOPM, B OCOOCHHOCTH
HApyIICHUH, CBA3AHHBIX C HAPKOTUKAMU U
CEKCOM, MPHU YCIOBHUH, YTO OHU COBEPILAIOT-
csl ¢ 00OIOHOTO COTNIACHS M KAaCalOTCs TOJIb-
Ko B3pocibix»®. Takum oOpa3om, BeposiTHee
BCEro, OHM OyIyT TOJI0OCOBATH 3a TO, YTOOBI B
YTOJIOBHOM KOJEKCE He OBLIO IMperycMoTpe-
HO HaKa3aHUs 3a «HapylLICHHE HPAaBCTBEHHBIX
HOpM». B TO ke BpeMs mocieaHssi OroBopKa
JIaeT ellle OJHY BO3MOXHOCTb YOEIUThCS B
TOM, YTO W JUOepasbl, CTOPOHHUKH laissez
faire MOTHOCTBIO OT PEryIUpOBaHUS oOIIe-
CTBEHHBIX OTHOIIICHUI HE OTKA3bIBAIOTCSI.

Bropoe 3abnyxieHune KacaeTcss BO3MOX-
HOCTH HEKOETo HJealbHOI0, SKOHOMUYECKU
3¢ (HEeKTUBHOTO W MaTEeMAaTHYECKU IOJICYU-
TaHHOTO YPOBHSI IPAaBOBBIX OIPAaHUYECHUH.
OpHaKo, BOMPOC TOCYJAPCTBEHHOTO PETyIH-
POBAaHUS WM €r0 OTCYTCTBHS — 3TO BOIIPOC,
KOTOPBIM pa3pelaeTcss B CTEHaX MpeICcTaBU-
TEJIBHOTO OpraHa BJIACTH, a HE B KaOMHeTax
HKOHOMMCTOB 32 KaJbKYJISTOPOM U KOMIIBIO-
TEPHBIMU MaTeMAaTUYECKUMHU MPOTPAMMAMH,
T.€. BONPOC IIEHHOCTHBIH, a HE TEXHOKpaTH-
YECKHH.

Bb1600. BBeieHueM MTHCTUTYTOB CAMOPETy-
JMPOBAHUS U CO-PETYIUPOBAHUS U 3aKperLie-
Hue ux B Koncturyuuu PM, no3sonut 3Ha4yu-
TEJIBHO OCJIA0UTh KOPPYILUIO.
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IlonuTHYeckue ACTEPMUHAHTBI
KOPPYNIUHUOT€HHOCTH

1. Hoeonozuueckan no3uuus 3aKkoHooame’is
U KOpPYRUUO2EHHOCHb

bonee wim MeHee KOppyNUMOTE€HHOE pe-
T'YJINPOBAHUE ONPEIENIEHHBIX OOLIECTBEHHBIX
OTHOILIEHUH 3aBUCUT OT MJEOJOTUYECKUX
(LIeHHOCTHBIX) OpHEHTAIM aemyTaToB. B 3a-
BUCHMOCTH OT CBOMX HaMepeHHil (KOTopble,
TaK WIM UHAY€E PacIoyiaratoTcsl HA KOHTUHYY-
M€ «CWIBbHBI TOCYNApCTBEHHBIM KOHTPOIb
U peryaupoBaHHe — cIaOblii TOCKOHTPOJIb,
MIPEUMYIIIECTBEHHOE HCIIOJIb30BAHUE 3KOHO-
MUYECKUX MEp JaBJICHUS AJI NPUHYKICHUSI
K peanus3aliii HOpMbI MpaBay), OHU BbIOMpa-
10T O0Jiee WM MEeHee KOPPYHIIHOTeHHBIE Ty TH
perynupoBanusi. CpaBHUBAs MOCIIEIHUE, O0b-
€KTUBHUPOBAaHHBIE B KOHKPETHBIX 3aKOHAX WM
3aKOHOIIPOEKTAaX, MOKHO OIPEAENIUTh, KaKOi
Croco0 peryssiuyu NopoKIaeT HauMEHBIIYIO
(v HanOOJBIIYI0) BEPOSITHOCTH 3aKiIrOue-
HUS KOppynuuoHHoOU crenku. Crenyer 3ame-
TUTh, OJHAKO, YTO I IPUMEHEHUS JaHHOTO
crioco6a Heo0X0IMMO, YTOOBI KOHKPETHBIH 3a-
KOH WJIA 3aKOHOMPOEKT ObLIO ObI C YeM cpaB-
HUBaTh. IHBIMH CJIOBaMu, 110 MEHBIIEH MEPE,
JIBA HOPMAaTUBHBIX JOKyMEHTa (HE3aBHCHMO
OT TOT0, BCTYITUJIM OHU B CHITY UJIH HET) JI0JIK-
HBl PETYJINPOBaTh CXOAHbIE OOIIECTBEHHBIC
OTHOILICHUSI.

Buoieoo. HeobOxoaumo pa3BUBaTh HIEOJIO-
THI0 CAMOPETYIMPOBaHUS U PaclpoCTPaHAITh
€e B cpelie peAnpuHUMAaTeNel, a YAHOBHUKA
MpUyyYaTh K BOCIPHUATUIO 3TOTO HOBOIO HH-
CTUTYTa KaK paBHOTIO C rOCyJapCTBEHHBIM pe-
TYTHUPOBAHUEM. DTO OCIAOUT KOPPYTIIHIO.

2. llonumuueckan d6opvoa u
KOPPYRUUOZEHHOCHb
Opnaxko, moayac NpUHATHE 3aKOHOIIPOEKTA
ornpeenseTcss He 0aJaHCOM UJEOJOTHYECKUX
MO3UIUI JIeMyTaToB, a OalaHCOM PacCTaHOB-
KM TMOJUTHYECKUX cuwi. B 3tom ciydae 3a-
KOHOIIPOEKT MPEACTaBIseT COOOM CpencTBO
O00pbOBI MIPOTHB KOHKYpPEHTa Ha MOJUTHYE-
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ckoM TmoJie. OpyareM MOMTUISCKOH OOPHObI
CTaHOBUTCSI 3aKOH, 3aCTaBIISIFOIIUI OJTUTHYC-
CKHX MMPOTUBHUKOB 3aTPauyuBaTh 3aBBIIIICHHBIE
pecypcesl, CBA3aHHbIE C NOAYUHEHUEM HOPME
npaBa. JIMKBUaUs MapTUU Kak Mepa OTBET-
CTBEHHOCTH 3a HEy4acTHE B BHIOOpax B Teue-
HUC IIATH JICT HAKIIAJAbIBACT HA MAPTHUIO 6OJ'II)-
I1I€ TIOTEPh TI0 CPABHEHHMIO C JIMIIICHUEM €€ TO-
CYIapCTBEHHOMN MOJICPKKHU, HO COXpPaHEHUEM
ee cymecTBoBaHUs. Hambomee koppymimo-
TeHHOU CIIe/TyeT MPU3HATh HOPMbI 3aKOHOTIPO-
€KTOB, KOTOpPbIE HE TOJIBKO IMpeIyCcMaTpUBACT
JIMKBUJALUIO TTApTUH KaK MCPY OTBCTCTBCH-
HOCTH, HO W HaJeNseT aJIMUHHCTPATUBHBIC
Oprasbl IPaBOM I10/IaBaTh 3asBJICHHUE B CY1 O
JUKBUOALNAN.

3. DHoozennan Koppynyus

YacTh ucciempoBareneii CauTaeT, 9To pak-
TOPBI, KOTOPBIE ONPEIEISIOT KOPPYILHUIO, HO-
CAT BHEIIHUN MO OTHOLICHUIO K OIOpOKpaTuu
xapaktep. CreoBaTelbHO, OHM OTPHULAIOT
BIIMSIHME OIOpPOKPAaTOB HA YPOBEHb 3aperyiu-
poBaHHOCTH (regulatory burden; couunomno-
THYECKHUI aHaJoT 3aBBIIIEHHBIX TPEOOBAHUN
HOpPMBI 1paBa) U OTCTAMBAIOT, TEM CaMbIM,
uaero (QyHKIMOHAIBHOCTH Koppynuuu. Mx
ONIOHEHTHI M0JaratoT, YTO OIOPOKPATHI CIIO-
COOHBI HAMEPEHHO yBEJINYUBATh YPOBEHb 3a-
PEryJIupOBaHHOCTH C T€M, YTOOBI U3BJIEKATh
00onpIIYI0 PEHTY. DHJOT€HHON KOppYNLHH
CIOCOOCTBYET COBPEMEHHOE KOHCTUTYIIH-
OHHOE  3aKOHOJATEJIbCTBO  OOJBIIMHCTBA
CTpaH, KOTOPO€ HaJelseT UCIOIHUTEIbHYIO
BJIACTh IIUPOKUMU IIOJTHOMOYHSAMH B IIPO-
necce 3akoHoTBOpuecTBa. Tak, B0 dpanuuun
[apJlaMeHT MOXET 3aKOHOJ1aTeIbCTBOBATh
JUIb 110 OTPAaHUYCHHOMY KPYTy BOIIPOCOB,
ouepueHHbIX B cT. 34 Koncruryuun ®pan-
my3ckoit PecnyOnuku. Bce mHBIE BOMpPOCHI
OTHOCSATCSA K c(pepe periaMeHTapHO! BIACTH,
npuHamiexauei [Ipasurenscty. Ct. 44 Toit
e KoHcTuTynum mnpegycmarpuBaer mpo-
Heaypy «OJOKMPOBAHHOIO TOJIOCOBAHMS,
B COOTBETCTBHH C KOTOPOH IO TpeOOBaHUIO

[IpaBuTenscTBa manara, paccMaTpHUBAOIIAS
3aKOHOIIPOEKT, I0JKHA ITPOBECTHU €IMHOE TO-
JIOCOBAHME I10 BCEMY TEKCTY 3aKOHOIIPOEKTa
B neinoM. IIpu sTom, oHa mMmeer mpaBo co-
XPaHUTh JIUMIIb T€ MONPABKU, KOTOPbIE ObUIN
BHeceHbl IIpaBurenscrBoM. Illupokue mnoi-
HOMOYHS B cpepe 3aKOHOTBOPUECTBA HCIIOJN-
HUTEJIbHAS BJIACTh 00PETaeT TakKe BMECTE ¢
PEUMYIIECTBEHHBIM MpaBoM (opMupoBaTh
noBecTKy aHs — kak Cenara, Tak u Hanwo-
HajbHOro CobpaHnusi.

B HEKOTOPBIX NEPEXOAHBIX CTPaHaX KOH-
CTUTYLMOHHBIN 3aKOHOAATENIb IIPEAOCTAaBIIA-
€T UCIOJHUTEIbHON BJIACTH elle 0oJblIe 3a-
KOHOJATEJIbHBIX MOJHOMOuYMM. Tak, cormiac-
Ho Koncturyuun PecnyOnuku Kazaxcran,
CYILLECTBYIOT TPU IOCYIapCTBEHHBIX OpraHa,
[Tapnamenrt, Ilpesunent u IIpaBurtenscTso,
KOTOpBbIE€ IIOJJHOMOYHBI H3/1aBaTh 3aKOHBI
(ITpe3unent Pecny6nuku n3gaeT ykassl ¢ CU-
JIOM 3aKOHA U yKa3bl C CUJIOM KOHCTUTYLUOH-
HOTO 3aKOHA).

4. Ocobennocmu 610OpOKpamu1ecKozo
npasonpumMeHeHus

bropokparuueckas opranuzanus gajieko He
TaK uaeaabHa JUIsl yIPaBIECHUS COBPEMEHHBIM
o01IecTBOM, Kak 3To Kazanoch M. Bebepy. Eit
CBOWCTBEH LIEJIBbIN PSAJT HEIOCTATKOB, BBISIBJICH-
HBIX COILMONIOTaMU 1 SKOHOMHCTaMu. OJIUH U3
HEIOCTATKOB COCTOUT B UpE3MEPHOI NpuBep-
KEHHOCTU OIOPOKPATOB MpaBHJIaM, KOTOpPbHIE
CTaHOBATCS CaMOIENbI0. 32 KOHKPETHBIMH
HOpMaMU 3aKOHA OIOPOKPATHI He 6udsam 0yxa
sakona. OObACHEHHE ATOMY (PEHOMEHY MBI
HaxoauM y MeptoHa. «O¢ddexktuBHas O6ropo-
Kpartusi, - nuuiem oH, - TpeOyeT HaJeKHOCTH
pEeaKkluu U CTPOroi MPUBEPKEHHOCTH MPaBU-
nam. [logoOGHast mpUBEPKEHHOCTH MpaBUIIAM
BeJIET K UX TpaHC(HOpMAIUU B aOCONIOT, OHU
HE paccMaTpuBaoTcs Oojiee Kak CpeacTBa K
JNOCTHXKEHHIO Hekoed uenm» [12]. B. Tomn-
COH, Ha3bIBasi MOMOOHKIC SBIICHUS «OrOpOIIa-
TOJIOTHE», CBA3BIBAET UX BO3HUKHOBEHHE C
OpPraHM3aIMOHHON Creruanu3aluei, B pam-
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KaX KOTOPOH pPYKOBOAMTENIO HEOOXOIUMO
KOHTPOJIMPOBATh CBOMX ITOJYUHEHHBIX. AK-
IEHT Ha (hOpMaJIbHBIX TPEOOBAHUAX HOPMBI,
a He Ha ee COJePKaTeIbHbIX aCIMEeKTax JIeIaeT
OropoKpaTrhyeckoe IpaBonpuMeHeHue Gop-
MaJTHCTUYHBIM M KeCTKUM. Te 00s3aHHOCTH,
HAKJIaJIbIBACMbIC HAa WHAWBUAYYMA, KOTOPBLIC
ObUTH 3aJIO)KEHBI 3aKOHONATEJIEM, B JIyYIlIEM
ClIy4ae He BBITYCKAIOTCS U3 BUIY, B XYALIEM
— YBEIUYHMBAIOTCSI B MPOIIECCE MPABOIIPUME-
HCHHSI.

5. ﬂonwmume/lbuble nomepu 6 npouecce
NPpUMEHEHUA HOPpMbL npasa

TpeOoBaHuss HOPM TMpaBa MOTYT 3aBbi-
IaTHCS B IPOLIECCE MPABONPUMEHEHUS: THO0
M3-32 HECOBEPIICHCTBA MMPOIECCYaTbHBIX
HOPM, B COOTBETCTBHH C KOTOPBIMH JOJDKHA
OCYH_ICCTB.HSITBCSI NCATCIIBHOCTD HpaBOHpI/I-
MEHUTEJIS, TNOO BCIEICTBUEC HECOBEPIICHCTB
TeX MaTepHalbHbIX HOPM, KOTOPHIC yCTaHAaB-
JIMBAIOT IIPAaBOBOM CTaryC IPaBONPUMEHU-
TEJIbHBIX WHCTAHIMW, JTOMyCKasl «repecede-
HUE» KOHTPOJIBHBIX MOJTHOMOYHM Pa3IHuHbIX
OpraHoB.

B nepBoMm citydae mporieccyaibHas HOpMa
npaBa JOIMYyCKAaeT HaJIOKEHHUE OMOJHHUTEb-
HBIX TSATOT Ha WHAMBHJA, KOTOPBIA yxke 00s-
3aH, M0 3aKOHY, IOHECTH OMpEIEIeHHBIE 00-
pEMEHEHHUS.

Heo0xonnmo, 0IHAKO, OTMETUTD, YTO BECh-
Ma YacToO BEJIOMCTBO CaMOCTOSTEIBHO IMPH-
cBaMBaeT cebe KOHTPOJbHBIC ITOJHOMOYHS.
O0uMe KOHTPOIUPYIOIIUX WHCTAHIIUN B J10-
CTaTOYHO y3KO# chepe Haa30pa JAeIacT COBEp-
[IEHHO HEBO3MOKHOM pasrpaHHYCHHE KOH-
TpOHBHBIX HOJ'IHOMO‘{I/II\/'I Me)KIIy HHUMHU U, TEM
caMbIM, CO3/1aeT TyOIMpOBaHKUE TTOJTHOMOYHNH.

6. Koppynuyuozennocme ompaciu
3aKoHoO0amenbcmea

3aBbIlICHHBIE TPEOOBAaHUS HOPMBI IpaBa
MOTYT MPOUCTEKAaTh M3 CaMOW OpraHU3aIU
npaBoBOro mojsi. MHbIMU cjoBamu, TMoadac
KOpPYIIMOTeHHAa HE HOpPMa MpaBa, a OTpacib
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3aKOHOZATENbCTBA KaK COBOKYIHOCTb HOp-
MATHUBHBIX AKTOB PAa3JIMYHON IOPUIHYECKOMN
CHJIBI, PETYIMPYIOLUIMX OTHOCHTEIBHO CaMo-
CTOSITEILHYIO 0071acTh, chepy 0OIIeCTBEHHBIX
otHomeHui. Hambonee XapakTepHbIM TpH-
MEpOM B JIaHHOM Cllydae SIBJsieTcs OTpaciib
3aKOHOJIATEIbCTBA 00 aJIMUHUCTPATUBHOM OT-
BETCTBEHHOCTH. HOpMBI aZIMUHUCTPaTUBHOTO
IIpaBa MOTYT COJIEPKATHCS B JTIOOOM 3aKOHE U
JlaXKe B ITOI3aKOHHOM aKkre. B pesynbrare neu-
CTBMSI 3TOTO IOJIOKEHHS B HACTOSIILEE BpeMs
aJIMUHUCTpPAaTUBHAs OTBETCTBEHHOCTh YCTa-
HaBJIUBAETCSI OIPOMHBIM KOJIMUYECTBOM 3aKO-
HOB M TMO/I3aKOHHBIX aKTOB. DTO 3aCTaBUIIO HE-
KOTOPBIX aBTOPOB TOBOPUTH O «PA3MbIGAHUU
€IMHOTO ITPABOBOTO MOJIsl a/IMUHUCTPATUBHBIX
IpaBoHapyuieHui» [13, c.44].

JakaoueHne

Takum 00pa3om, Ha OCHOBE MTPOBEIEHHOTO
HaMH UCCIIEIOBAHUS MOKHO C(HOPMYIINPOBATh
CJIEYIOIME BBIBOABI U MPEATIOKEHUS:

1. HeoOxoauMo M3MEHUTH M30UpaTesbHOE
NPaBO M HM30MPATENLHBIA MPOIECC MOCKOIb-
Ky MOCPENCTBOM 3JIEKTOPAJIBHON KOPPYIILUHY,
KOppyIHUusl NPOHUKAET B TIOCYAapCTBEHHYIO
CHUCTEMY BCEX BETBEM BJIACTH, ITOpaAXKasi rocy-
JAPCTBEHHBIM MEXaHHU3M LIEJIMKOM. B HOBOM
KoncTutynuu HeoOxonuma HOpMa, 3amperia-
fom1ast N30paHHUKaM OTIENIbHBIX MapTUH YyXKe
nocne ux u3bpanus B Ilapmament PM wnm
MECTHBIE OpraHbl BJIACTH MEPEXO] U3 OIHOMI
NapTHH B APYTYIO, BIUIOTH J0 YTOJOBHOM OT-
BETCTBEHHOCTH.

2. Cnenyer pa3BuBaTh OpraHu3alliy CaMo-
pEeryaupoBaHusl MpeanpUHUMaTeNeld U ocla-
OJSTH KOPPYIMILHUIO WIN JJaKE €€ NCKOPEHSATH,
3a CYET JeJIeTUPOBAHUS UM HEKOTOPBIX (DYHK-
uuii rocynapctsa. B nosoit Konctutyuun PM
npexycMoTpers cT.33* «CBoOona mpeamnpu-
HUMAaTEJIbCKON JEATEIBHOCTH U CaMOperyiiu-
poBaHUs» (MpUMeEpHbIe (HOPMYIUPOBKU TOU
crarbu cM. Bbllle). [IpunsaTe 3akoH PM «O
CaMOpPETyJINPYEMBIX OPTaHU3ALMIX).
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3. Ilomumo BBeieHUSI HHCTUTYTOB CaMOpe-
TYJIMPOBaHUs, TTOSIBUTCS BO3MOKHOCTb Pa3BH-
BaTh U COBMECTHOE PETyJIMpPOBaHUE y TOCYyAap-
CTBa U CaMOpPETyJIMPYEMBbIX OpraHu3alui, TO
€CTh CO-PETYIMPOBAHUE, UTO, TAKIKE MIO3BOJIUT
3HAUUTEIFHO 0CIA0UTh KOPPYIIIHIO.
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The study is dedicated to various jurisdictions’ approaches to cryptocurrency relations regulation.
The digital assets 'legal status in the European Union is analyzed both at the central level as well at the
level of such EU members as Malta, Romania, Germany. Among the countries that geographically be-
long to Europe, but are not members of the European Union, Switzerland and the United Kingdom are
considered in this aspect. The authors also reviewed the most important issues of cryptocurrency regula-
tion in the largest economy in the world - the United States. The Asian region is represented in the study
by the jurisdictions where digital assets are most widespread (China and Japan). The main conclusion
is that the Republic of Moldova should develop the balanced approach for legalizing the new sphere of
socio-economic relations by taking into consideration both positive and negative experience as well as
the best legal practices of other states in this field.

Keywords: cryptocurrency, digital assets, blockchain, regulation, Bitcoin, EU Fifth AMLD Directive,
cryptocurrency exchanges.

DESPRE REGLEMENTAREA JURIDICA A CRIPTOMONEDEI:
EXPERIENTA INTERNATIONALA

Prezentul studiu examineaza abordarile diferitor jurisdictii cu privire la reglementarea legald a
relatiilor criptovalutare. Statutul juridic al activelor digitale in legislatia Uniunii Europene este ana-
lizat atdt la nivel central, cat si la nivelul unor state-membre UE precum Malta, Romdnia, Germania.
Printre tarile care apartin geografic Europei, dar nu sunt membre ale Uniunii Europene, Elvetia si
Regatul Unit sunt analizate in acest aspect. Autorii, de asemenea, s-au axat pe problemele actuale ale
reglementarii criptomonedelor in cea mai mare economie din lume - Statele Unite ale Americii. Re-
giunea asiatica este reprezentatd in studiu de tarile in care activele digitale sunt cele mai raspandite
(China si Japonia). Principala concluzie a autorilor este ca pentru a dezvolta in Republica Moldova
o abordare echilibrata a noii sfere de relatii socio-economice criptovalutare este nevoie de a lua in
considerente experienta legislativa a altor state (atdt pozitiva, cdt §i negativa), precum si cele mai
bune practici juridice de peste hotare.

Cuvinte-cheie: criptovaluta, active digitale, blockchain, reglementari juridice, Bitcoin, a cincea di-
rectiva a UE, schimb criptovalutar.

' We would like to thank Antonia GORSHENIN for editing this article.
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SUR LA REGLEMENTA,TION JURIDIQUE DE LA CRYPTOCURRENCE:
EXPERIENCE INTERNATIONALE

L’étude examine les approches de diverses juridictions en matiére de réglementation juridique des
relations de crypto-monnaie. Le statut juridique des actifs numériques dans la législation de ['Union
européenne est analysé a la fois au niveau central et au niveau d’états membres de ['UE tels que Mal-
te, la Roumanie et [’Allemagne. Parmi les pays qui appartiennent géographiquement a [’Europe, mais
qui ne sont pas membres de |’Union européenne, la Suisse et le Royaume-Uni sont considérés sous
cet aspect. Les auteur se sont également penché sur les questions d’actualité de la réglementation des
crypto-monnaies dans la plus grande économie du monde - les Etats-Unis. La région asiatique est re-
présentée dans [’étude par les états ou les actifs numériques sont les plus répandus (Chine et Japon).
La principale conclusion est que, du point de vue de I’expérience d’autres états (a la fois positive et
négative), apres avoir examiné les meilleures pratiques juridiques, il faut développer en République
de Moldavie [’approche la plus équilibrée pour légaliser la nouvelle sphére de relations socio-écono-
miques.

Mots-clés: crypto-monnaie, actifs numériques, blockchain, réglementation légale, Bitcoin, cinquiéme
directive de I'UE, échanges de crypto-monnaie.

O IIPABOBOM PEI'YJIMPOBAHUU KPUIITOBAJIIOT: MEKYHAPOJHBIN ONBIT

B oannom uccnedosanuu paccmampusaiomcs no0xXo0sl pasnuyHelX I0PUCOUKYUL K NPABOBOMY pe2y-
JUPOBANUIO KPUNMOBATIOMHBIX OMHOWEHUN. AHAnU3upyemcs npagogou cmamyc yuppoeuix akmugeos
6 3aKoHoOoamenvcmee Eepocorosa xax Ha yenmpanbHoM ypogHe, maxK u Ha YPOoSHe MAaKux 20Cyo0apcmes
EC xax Manema, Pymvinus, 'epmanus. Cpeou cmpan, komopule ceoepaguyecku omuocames Kk Eepo-
ne, Ho ne sgnAIOmesa unenamu Eepocoiosa, 6 oannom acnexme paccmampugaromes Llseiiyapus u Be-
auxkobpumanus. Takoce asmopvl paccmampusaiom axKmyaibHvle npooiemvl pe2yiuposanuus Kpunmo-
santom 6 kpynueuiuieti skonomuxe mupa — CLLA. Asuamckuii pecuon npedcmagnen 8 uccie008aHuu 20-
cyoapemeamu, 20e yughposvle akmuasbl noIy4uIU Hauboavutee pacnpocmpanenue (Kumaii u Anonus).
Inasnviii 661600 asmopos cocmoum 6 Mmom, 4modvl ¢ NOUYUL UMEIOWe20Csl Y OpYeUux 20Cyo0apcme
3aKOHOOAMENbHO20 ONLIMA (KAK NO3UMUBHO20, MAK U He2amueHoeo), evipabomams 6 Pecnybnuxe
Monoosa makcumanvHo 636euleHHbill NOOX00 K 1e2aNu3ayuu HOBoI chepbl COYUATLHO-IKOHOMULECKUX
OMHOULEHU.

Knrwuesvie cnosa: xpunmoganioma, yugposvie akmugvl, OI0KUElH, Npasosoe pezynuposanue, bum-
xoun, Ilamas Jupexmuea EC, kpunmoganiomuas oupaica.

Introduction regulations in this field, foreign legislative ex-

The new social relations arising from the Pperience can provide a valuable experience for

emergence of digital assets have caused a need
for the development of an appropriate legal
regulatory mechanism. Different countries,
depending on the degree of acceptance of the
new technology and established legal tradi-
tions, have approached this issue differently.
Our study is dedicated legal framework of
cryptocurrency regulation in such jurisdictions
as European Union, Malta, Estonia, Romania,
Germany, The United Kingdom, Switzerland,
The United States of America, People’s Re-
public of China and Japan. Since the Republic
of Moldova has not adopted yet any laws or

the future Moldovan law on cryptocurrency.

European Union

Cryptocurrency regulation in the Euro-
pean Union are in their formative stages. The
European Union authorities are quite wary of
the new sphere. Indicative in this sense is the
reaction to Libra, Facebook’s digital currency,
which the company intended to launch in the
European Union. The alliance’s finance min-
isters decided not to allow Libra or any other
stablecoin to be used in the European Union.
The ministers said in a joint statement that “no
agreement to launch stablecoins will go into ef-
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fect until legal and regulatory risks have been
identified and addressed” [1]. Meanwhile, work
is already underway at the European Commis-
sion to develop specific rules to regulate crypto
assets and stablecoins [1].

Currently, the European Court of Human
Rights has only one precedent related to cryp-
tocurrency. In Skatteverket vs David Hedqvist
[2]. Court ruled that:

1) Bitcoin is a currency, not a commodity,

2) Bitcoin exchange transactions for fiat
currencies are exempt from VAT.

The Fifth Anti-Money Laundering Direc-
tive (SAMLD) has to be mentioned within
EU regulatory framework [3]. This Directive
is currently the main document of the Eu-
ropean Union in the field of cryptocurrency
regulation.

It should be noted that EU Directives and
Regulations have different normative proper-
ties. Whereas the EU Regulation is a norma-
tive act of direct action, which does not require
mediation by national law. The Directive, as a
normative act, is indirect. This means that the
competent authorities of the European Union
have established a certain timeframe for the
Member States to implement the Directive
into national law, while the national authori-
ties are free to choose the means and ways to
achieve the goal [4, pp. 45-46]. As such, the
Member States were required to implement
the Directive norms by January 10, 2020.
The governing, supervisory and coordinating
body for the Directive implementation is The
European Banking Authority (EBA) [5].

In addition to the official definition of vir-
tual currencies, the Fifth Directive also con-
tains certain requirements for Member States
to regulate this area:

- Empowering national financial monitor-
ing units to obtain the addresses and identifi-
cation of digital currencies owners.

- cryptocurrency exchanges and wallets
are required to register with the competent
authorities at their location.
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- the obligation of platforms providing
cryptocurrency services to submit suspicious
activity reports (SARs) and perform customer
due diligence (CDD).

Countries in the European Union are im-
plementing both, digital technologies and
SAMLD at various speeds. Among the juris-
dictions, which are the most active in this area,
Malta and Estonia are taking the lead.

Malta

The country is often referred to as a “block-
chain island” for the activity that local authori-
ties are doing in attracting investments in this
area. Blockchain and cryptocurrencies are not
merely legalized here. A holistic regulatory
framework provides an extremely favorable
climate for foreign investors to operate in the
blockchain technology sector.

On July 4, 2018, the Parliament of Malta
passed the following laws [6]:

- Digital Innovation Authority Act;

- Innovative Technology Arrangements and
Services Act;

- The Virtual Financial Assets Act.

The last document is the most important for
the industry. It covers the operations of traders,
brokerages, exchanges and asset managers in
Malta. The attractiveness of the “blockchain
island” for cryptocurrency investments is elo-
quently demonstrated by the fact that Binance,
the world’s largest cryptocurrency exchange
by volume, has moved its head office from
Hong Kong to Malta [7].

Such rapid implementation of digital tech-
nology on the island has a downside. In Janu-
ary 2019, the International Monetary Fund
(IMF) concluded that the growth of the block-
chain sector in Malta “has created significant
money laundering and terrorist financing risks
in the island’s economy” [8].

Estonia

According to the Doing Crypto Index,
which included 23 countries where blockchain
technology is most prominent, Estonia ranked
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first in terms of cryptocurrency friendliness
[9]. And this should come as no surprise. The
country that gave Skype to the world, actively
supports the IT business, and in general strives
to meet the needs and demands of the time in
the field of digital technology. The former
Soviet republic primarily attracts businesses
from the former Soviet Union. Four main fac-
tors contribute to this:

- e-residency law, which allows foreign na-
tionals to register a business in the country re-
motely and interact online with governmental
agencies from anywhere in the world. No pa-
perwork is required. All documents, including
licenses, are issued solely electronically. The
embodied concept of the “remote state” had
the best effect on the investment climate. For
a while after the law was passed, the weekly
number of applications for online residency
has exceeded the weekly birth rate in the coun-
try [10].

- country is the only non-offshore juris-
diction with zero percent income tax for en-
trepreneurs. A company doing business here
only has to pay tax on undistributed profits,
or profits that are distributed outside of Esto-
nia. In other words, until the moment when a
company decides to distribute profits outside
Estonia, it is completely exempt from paying
income tax.

- country’s membership in the EU allows
business projects registered here to legally
carry out their economic activities throughout
the European Union without physical presence
in this territory.

- friendly attitude of the regulators, even if
an investor speaks neither Estonian nor Eng-
lish. Even if you speak just Russian, you can
always call and get a detailed answer to any
question related to any aspect of doing busi-
ness in the country.

These aspects do not mean that business ac-
tivities are performed out here without proper
control. Business representatives note, that
at the moment, Estonian legislation regard-

ing crypto-business is the strictest of the non-
binding, i.e. regulating the crypto-industry,
rather than prohibiting it, in the world [10].

Estonia was the first in the EU to implement
the provisions of SAMLD. It did not adopt a
separate normative act to regulate the crypto
environment. The necessary norms were incor-
porated into the law “On Combating Money
Laundering and Terrorist Financing” adopted
on October 26, 2017 [11]. This document pro-
vided a legally regulated framework for busi-
nesses related to virtual currencies.

The new law has appointed the Financial
Intelligence Service as supervisory authority
for virtual currency service providers which is
a division of the Estonian Police and Border
Guard Control (Article 69, part 3). In addition,
voluminous Section 8 of the above law, called
“Authorization and Prohibition to Provide
Services” is dedicated to the requirements for
conducting activities related to virtual curren-
cies. The detailed rules of Section 8, provide
clarity and allow all licensed individuals to le-
gally trade, exchange, and invest in cryptocur-
rencies.

It should be noted that since July 1, 2020,
the specialized legislation for crypto-business-
es in the country has become noticeably strict-
er. These measures resulted from the scandal
at the Estonian branch of the largest Danish
commercial bank Danske Bank, which was in-
volved in the laundering of $220 billion [12].
This scandal was the largest of its kind in the
history of the EU and strongly affected Esto-
nia’s reputation. It is obvious that the main
culprit should be the Danish regulator that
ignored six warning letters from the Estonian
Financial Intelligence Service and did not take
appropriate measures to stop the illegal activi-
ties [13].

To the credit of the Estonian authorities,
their response was very swift and harsh, direct-
ly affecting the cryptocurrency business, which
is associated with increased money laundering
risks. In 2020, more than 1,000 cryptocurrency
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companies lost their licenses and fewer than
400 firms continue to operate [ 14].

The legislative changes boiled down to the
following:

- all cryptocurrency businesses are equated
with financial services in terms of anti-mon-
ey laundering and counter-terrorist financing
regulation;

- a firm offering services in the cryptocur-
rency sphere must be located and operated in
Estonia;

- top managers and founders of crypto-
projects, who wish to obtain an Estonian li-
cense, must provide a complete set of docu-
ments, confirming the absence of the criminal
record, relevant experience and the necessary
education;

- company employees must be physically
located in Estonia. Having a virtual office or
rented premises for nominal address registra-
tion is no longer sufficient;

- a single virtual currency service provider
license will replace the two previously existing
licenses for providing virtual currency wallet
services and for providing virtual currency ex-
change services;

- documents required to apply for a license
must be submitted through a notary public or
electronically through the Registry of Enter-
prises;

- state fee for the license increases from 345
to 3,300 Euros (10 times). The pending status
of an application can be extended up to 120
days (previously the maximum period was 60
days);

- company must have a payment account
in a credit institution, electronic money insti-
tution or payment institution on Estonian ter-
ritory or another state of the European Eco-
nomic Area;

- minimum authorized capital according to
the new regulations is 12 thousand euros and
must be paid in full;

- individuals who transfer cryptocurrencies
in excess of 15 thousand euros per month and
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legal entities with monthly cryptocurrency
transactions exceeding 25 thousand euros may
at any time be required to provide documents
proving the origin of funds;

- company applicant, while documents
for the license are under review, must assure,
through the Estonian Finance Department,
that the application complies with the new le-
gal norms [15].

Romania

The state is a part the European Union
countries whose authorities have not shown
any particular interest in cryptocurrencies
and blockchain technology. This is eloquently
demonstrated by the fact that the country is on
the list of alliance members that have not ful-
filled their obligations to implement SAMLD
into national legislation [16]. In this connec-
tion, the European’s Commission decision
has demonstrated its position stating that “the
Commission regrets that the respective mem-
ber states failed to transpose the directive in
a timely manner and calls on them to do so
forthwith, given the importance of these rules
for the collective interests of the EU... All
member states should have implemented the
rules of the 5th Anti-Money Laundering Di-
rective by January 10, 2020... Legislative gaps
arising in one Member State have an impact
on the EU as a whole” [16]. In addition to Ro-
mania, the list of countries that did not meet
the deadline also included Cyprus, Hungary,
the Netherlands, Portugal, Slovakia, Slove-
nia and Spain [16].

Recognizing the fact that the implementa-
tion was late, the Romanian government ur-
gently adopted a package of regulatory amend-
ments through which the country’s legislation
was brought into compliance with SAMLD.
The amendments were made to Law No.
129/2019 on preventing and combating mon-
ey laundering and terrorist financing, Law No.
15/2006 on credit institutions and capital ad-
equacy, Code of Tax Procedure No. 207/2015
and several other acts [17].
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The National Bank of Romania issued two
press releases outlining its position regarding
“virtual currencies” [18]. The first press release
notes that “virtual currency” should be distin-
guished from national and foreign currency, as
well as from electronic money. With reference
to the report of the European Central Bank and
the communication of the European Banking
Authority, the Romanian regulator lists the risks
associated with the use of “virtual currencies”:

- lack of regulation and supervision;

- risks associated with money laundering
and terrorist financing;

- risks of volatility;

- risks of inadequate security.

In the second press release, issued three
years after the first one, the Romanian National
Bank reiterated its position, describing “virtual
coins” as “speculative, extremely volatile and
risky assets”. Therefore, credit institutions, in
order to avoid reputational risks, are “not rec-
ommended” to take part in any transactions in-
volving virtual currencies, including in terms
of providing investment or trading services.

As a consequence, Romanian commercial
banks rushed to close customer accounts of
two local crypto platforms, CryptoCoin Pro
and BTCxChange. The first platform, with
more than 7,500 clients, was forced to change
its jurisdiction to Luxembourg [19].

It should also be mentioned that in March
2018, the National Agency for Fiscal Admin-
istration (ANAF) stated that cryptocurrency
transactions are taxable [20].

Germany

The Federal Republic of Germany ranks
33rd in the world in the adoption of cryptocur-
rencies [21] and ninth in the Global Innova-
tion Index 2020 [22]. Nevertheless, the EU’s
largest economy 1is often looked back on by
other members of the alliance, so the position
of German authorities regarding cryptocurren-
cies seems particularly important.

The country was one of the first to define
the legal status of digital assets. Back in 2011,

the German regulator, the Federal Financial
Supervisory Authority (BaFin), classified
cryptocurrencies according to Art. 1 of the
German Banking Act (Kreditwesengesetz) as
financial instruments. They fall into a subcat-
egory of so-called “units of account” (Rech-
nungseinheiten), which is a special category
of financial instruments not based on the EU
law [23].

In terms of taxation, German law is not
as strict as the US tax law, where Bitcoin is
recognized as property and is taxed on capital
outflows. According to the regulation of the
German Ministry of Finance, Bitcoin has been
equated to means of payment, so the purchase
of goods or payment for services with digital
money is only subject to VAT [24].

Beginning in January 2020, German banks
were allowed to store and conduct transac-
tions with Bitcoin and other cryptocurrencies
[25]. The new law stipulates that online bank-
ing services, which include transactions with
stocks, bonds and cryptocurrencies, will only
be available to German financial institutions
that receive the appropriate license issued by
BaFin. The demand for legal certainty in this
area can be demonstrated by the fact that al-
most immediately after the adoption of this
law, more than 40 banks expressed interest in
obtaining a license for cryptocurrency services
[26].

The United Kingdom

The country openly supports companies op-
erating in the field of digital currencies, which
often choose it because of the availability of all
necessary infrastructure for comfortably con-
ducting business, as well as a well-developed
banking and financial sector. Nevertheless, the
legal framework for cryptocurrency activity
has not yet been developed. In terms of their
legal nature, cryptocurrencies are considered
(UK) “private money” in the United Kingdom
[27,p. 2].

The issue of ICO also remains unregulated,
although most of the tokens are subject to the
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existing legal framework of the country. It is
important to note that Brexit has had little or
no effect on the United Kingdom’s position
on SAMLD. The country, albeit with a slight
delay, still implemented the directive into na-
tional law by amending its 2019 Regulation
[28].

The Financial Conduct Authority (FCA)
and the Bank of England are responsible for
the regulation of financial services in the UK.
The FCA’s functions include promoting effec-
tive competition in the interests of consum-
ers, strengthening and protecting the integrity
of the country’s financial services sector, and
protecting consumers from potential harm. On
the other hand, the Bank of England works
to reduce or eliminate risks that could pose a
threat to the country’s financial stability.

In the absence of a clear legal framework
for the crypto business, British regulators have
been very constructive. The FCA created a pro-
gram called Innovation Hub [29]. Cryptocur-
rency companies participating in it can receive
advice on the legal regulation of their current
or future activities. In this regard, companies
can test their business model for compliance
with current UK legislation before launching
their business. This is certainly a good initia-
tive that allows potential investors to under-
stand the possible legal risks associated with
digital technologies without the threat of any
repressive action from the regulator.

An important document that sheds light
on a number of legal issues that may arise for
cryptocurrency businesses is the Crypto Asset
Guidelines published by the Office [30]. In the
Guide, among other issues, the FCA outlines
the limits of legal regulation depending on the
type of crypto assets, which fall into three cat-
egories:

- Exchange tokens, which are not issued
and maintained by any central authority and
are intended to be used as a medium of ex-
change. They are usually a decentralized tool
for buying and selling goods and services
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without traditional intermediaries such as cen-
tral or commercial banks. Cryptocurrencies
such as BTC, ETH, LTC, etc. should fall into
this category. These crypto-assets are usually
outside the “perimeter” of competence;

- Security tokens. They are tokens with spe-
cific characteristics granting rights and obliga-
tions akin to investments such as stocks or debt
instruments, as stated in the Financial Services
and Markets Act [31]. These tokens are inside
the “perimeter” of regulation;

- Utility tokens provide the right to receive
services or goods within a platform, but not of
the same nature as investments. Under certain
conditions, these tokens can fall under the cat-
egory of electronic money, and thus be in the
“perimeter” of regulation.

In general, the UK follows the path of in-
dustry regulation similar to traditional finan-
cial services.

Switzerland

As a global financial center, the country is
reluctant to join the EU on its own initiative to
avoid collective pressure on its banking sys-
tem. Traditional finance is not Switzerland’s
only strength. According to the Global Innova-
tion Index 2020, for the second year in a row,
the country ranks first in the world in terms
of innovation development, ahead of Sweden,
the US and the UK [22].

Overall, this jurisdiction is not just block-
chain-friendly, but is taking the lead in the
global adoption of digital assets and distribut-
ed ledger technology. Large companies choose
this country for their operations because of the
stability and predictability of legal regulation,
as well as of investors’ rights protection. The
development team of Etherium, the second
most capitalized cryptocurrency, chose Swit-
zerland to register its Ethereum Foundation
platform [32]. Libra, a cryptocurrency-based
payment system for Facebook users, is also
registered here.

In January 2017, the city of Zug organized
the independent government-backed Crypto
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Valley Association to promote blockchain-
related technologies [33].

The regulator for the crypto market is the
Swiss Financial Market Supervisory Author-
ity (FINMA), which reviews each ICO reg-
istration case individually. FINMA has also
issued Guidelines for companies interested
in conducting ICO in the country, putting the
main emphasis on anti-money laundering and
securities regulation [34]. In a risk monitor-
ing report, the Swiss regulator directly linked
blockchain and cryptocurrencies to the in-
creased money laundering risks through the
country, which could threaten its reputation as
a financial center. FINMA recognizes that new
technologies have great potential to improve
financial market efficiency. However, the
higher speed, anonymity and global nature of
such financial instruments make them attrac-
tive for illicit purposes [35]. Nevertheless, in
August 2019, the agency first issued licenses
to two cryptocurrency banks, SEBA Cryp-
to and Sygnum, while also publishing fairly
strict regulatory guidelines for blockchain
payment services [36]. But not all companies
meet the requirements. For example, the regu-
lator ruled the $90 million ICO from crypto-
mining company Envion illegal, launching an
investigation for financial market violations
[37]. In connection with the case, FINMA said
it would continue to take action against illegal
ICOs that “violate or circumvent the supervi-
sory law” [37].

In early 2020, the Swiss Ministry of Fi-
nance began discussing a regulation that
would implement a legal framework to regu-
late blockchain and the crypto industry at the
state level in August 2021 [38]. While the
process has not yet been completed, most
cryptocurrency activity is subject to gener-
al financial market regulations. Earlier, the
Swiss government refused to create a sepa-
rate legal framework to regulate blockchain
and crypto industry. The authorities decided
to amend just some laws that regulate differ-

ent areas ranging from bankruptcy of compa-
nies to securities trading [39].

The United States of America

The country ranks first in the world by the
number of CryptoATM, which indicates the
high prevalence of digital assets among the
population?®. Overall, it is a very heterogeneous
jurisdiction for cryptocurrency business. It is
duly noted that the U.S. market is a dream and
at the same time a nightmare of any crypto-
project [41]. This is due to the legal specif-
ics of the largest global economy, where each
state has its own legislation, and there are
many committees, commissions, departments
and agencies at the federal level, whose com-
petence in terms of crypto industry is not yet
been clearly enough defined.

The year 2013 turned out to be especially
important for the cryptocurrency business in
the country.

In November, the U.S. Senate (Commit-
tee on Homeland Security and Governmental
Affairs) held a hearing on virtual currencies,
calling them “digital cash”. As a result of the
hearing it was ruled not to ban the circulation
of cryptocurrencies, but to work on the regula-
tion of this sphere of activity [42].

Earlier in March of the same year, the U.S.
Treasury Department’s Financial Crimes En-
forcement Network (FinCEN) announced that
cryptocurrency to fiat money exchange opera-
tions should be regulated in the same way as
traditional money exchange operations (for
example, dollars to euros or vice versa). Com-
panies providing such exchange services must
register as financial service providers (Money
Service Business) and report suspicious trans-
actions (Suspicious Transaction Report) [43].

The U.S. court system has set an important
legal precedent regarding crypto assets. In Au-

2 A crypto machine is similar to an ATM, a machine
for transferring cash into cryptocurrency. According to
CoinATMRadar, as of January 2021, there were 1,125
cryptoATMs installed in the U.S., more than ten times
the number in second place Canada (1,144) [40].
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gust 2013, the U.S. Court for the Eastern Dis-
trict of Texas in SEC vs. Trendon T. Shavers
and Bitcoin Savings and Trust, issued a deci-
sion that effectively equated the first crypto-
currency with money. The plaintiff alleged that
the defendant committed fraud by fraudulently
misappropriating 263,104 in Bitcoin. Accord-
ing to the defendant, Bitcoin is not money, so
the charge has no legal basis. In the ruling on
the case, Judge Amos L. Mazzant specifically
stated, ““. Bitcoin can be used as money. It can
be used to buy goods or services and to pay
for individual living expenses. The only limi-
tation of Bitcoin is that it is limited to those
places that accept it as currency. However, it
can also be exchanged for conventional cur-
rencies such as the U.S. dollar, euro, yen and
yuan. Thus, Bitcoin is a currency or form of
money...” [44].

The toughest stance on cryptocurrencies has
been taken by the government’s Securities and
Exchange Commission (SEC). This primarily
applies to ICOs - initial coin offerings to attract
investors to fund a project. Considering cryp-
tocurrency as securities, the agency has not yet
proposed clear and understandable rules of the
game for the crypto-business, which creates le-
gal uncertainty in the market and significantly
complicates the work of companies operating
in this area. A number of actions of the Ameri-
can regulator prompted the crypto-business to
be very cautious about the choice of the USA
as a potential jurisdiction for ICO. In particu-
lar, the SEC banned Pavel Durov’s TON cryp-
tocurrency platform GRAM two weeks before
its official launch [45]. On the same grounds,
the agency sued Ripple, whose currency XRP
makes top 10 by market capitalization [46].
Earlier, SEC fined another major player in the
crypto industry, Block.one, developer of the
EOSIO blockchain and EOS cryptocurrency,
due to having unregistered ICOs, for $24 mil-
lion [47].

Clarity in the regulation of crypto-business
may be increased by a bill sent to Congress,
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informally called the “Cryptocurrency Act.”
This document identifies three types of cryp-
tocurrencies, each of which will have its own
financial regulator:

- commodity, regulated by the Commodity
Futures Trading Commission (CTFC);

- crypto-currency, regulated by Financial
Crimes Enforcement Network (FinCEN);

- crypto-security, regulated by the Securi-
ties and Exchange Commission (SEC) [48].

The crypto-community also has certain
hopes with the new U.S. President Joe Biden,
whose team includes specialists with a deep
knowledge of blockchain technology and ca-
pable of pursuing a friendlier policy towards
the crypto-industry. In part, these hopes are
already beginning to be realized. In particu-
lar, the new President has decided to freeze
the implementation of some of his predeces-
sor Donald Trump’s decrees [49]. This also
affected the proposal to collect personal in-
formation about the contracting parties and
transactions of cryptocurrency firms’ clients,
which were supposed to be carried out by Fin-
CEN. Many crypto-business representatives
took this initiative of the previous President
extremely negatively, considering it “ruin-
ous” for the field of digital currencies [50].

China

The Asian cryptocurrency market is the
largest in the world. According to crypto-ana-
lytical firm Chainalysis, 31% of all cryptocur-
rency transactions in 2020 (which is $107 bil-
lion) were conducted in East Asia, 77% more
than in the second largest region (Western and
Northern Europe) [51]. China alone is home
to 65% of the world’s Bitcoin mining capac-
ity [52].

Until 2017, the country could be consid-
ered a world leader in cryptocurrency transac-
tions. The largest exchanges of digital assets
with a multimillion-dollar daily turnover were
operating here. The world’s second economy
accounted for up to 90% of all Bitcoin trading
for some period of time [53].
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China’s dominance in this market did not
last long, however, a series of governmental
decisions were made that severely impacted
the crypto industry in the country.

Originally six central governmental regu-
lators — the People’s Bank of China (PBOC),
China Cyber Administration, Ministry of In-
dustry and Information Technology, State
Administration of Industry and Commerce,
Banking Regulatory Commission and Securi-
ties Regulatory Commission - issued a joint
Announcement on Prevention of Financial
Risks Associated with Initial Token Offerings
[54]. According to the document, virtual coin
offerings were deemed unlicensed investment
solicitation. Thus, the Chinese government ef-
fectively banned ICOs in the country.

Further, in the same month, the Financial
Risk Control Committee of the PBOC obliged
all cryptocurrency exchanges registered in
Beijing to completely stop trading and regis-
tering new users [55]. Thus, the activities of
cryptocurrency exchanges in China were forc-
ibly suspended. Companies providing cryp-
tocurrency exchange services were forced to
change their jurisdiction to other, more loyal
markets.

According to RosBiznesConsulting (RBC
Group), as a result of the measures taken, in
less than a month Bitcoin trading in yuan has
fallen in the country to less than 1% of global
turnover, and the daily trading volume has
dropped from a peak of nearly 120,000 Bit-
coins to less than one hundred [53].

In January 2018, Chinese government
banned over-the-counter cryptocurrency mar-
kets as well as buying and selling of crypto
assets by individuals [56]. In February, au-
thorities blocked internet access within the
country to foreign crypto exchanges and ICO
sites [56].

In fact, cryptocurrency trading is now banned
in the country, but storage of digital assets is
still allowed. At the same time, Chinese gov-
ernment, while limiting the circulation of cryp-
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tocurrencies as much as possible, is taking an
active interest in the blockchain technology it-
self. National cryptocurrency, digital yuan, [57]
which will have a physical and virtual form, is
being tested in major cities across the country.
It will be issued by the PBOC.

On January 1, 2020, the country’s Cryptog-
raphy Law came into force [58]. It does not
talk directly about cryptocurrencies, but cre-
ates a regulatory framework for cryptography
and password management standards. Accord-
ing to the document, the Central Cryptograph-
ic Agency is in charge of public cryptographic
work and the development of regulatory prin-
ciples for the industry.

In fact, the law is another step for China to
create its own centralized digital currency. At
the same time, there is almost no legal basis
for the existence of other cryptocurrencies.

Japan

Support for innovative technology has al-
ways been a strength of the Japanese econo-
my. Such transnational corporations as Sony,
Panasonic, Toshiba, Hitachi are known world-
wide. Therefore, it makes sense that block-
chain technology and cryptocurrencies, which
are unthinkable without mobile devices, found
fertile ground in this country.

The impetus for the development of regula-
tory rules for crypto-business was the hacking
of Tokyo-based crypto exchange Mt.Gox. By
2013, the site was processing more than 70%
of all Bitcoin transactions worldwide. The
hack resulted in the loss of 744,408 BTC be-
longing to the exchange’s customers, as well
as about 100,000 of the exchange’s own coins,
totaling $480 million (at 2014 exchange rates)
[59]. Country’s authorities could not ignore
this case and began to develop their own cryp-
tocurrency regulation. The process dragged on
for more than three years and the law on vir-
tual currency regulation was adopted only on
April 1,2017.[60] According to the document,
cryptocurrency, including Bitcoin, receives
the status of a means of payment in the coun-
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try and performs a function of currency. At the
same time, the law specifies that only Japanese
yen is the official monetary unit in the country.
Cryptocurrency regulation is assigned to the
Financial Services Agency (FSA) of Japan,
which is authorized to register cryptocurrency
exchanges and monitor their activities.

The aftermath of the Mt.Gox collapse led
to the establishment of a number of fairly
stringent requirements. For example, compa-
nies will have to be externally audited by the
Internal Revenue Service, report regularly to
the Government, and have at least $100,000 in
reserve funds.

The process of obtaining a license will re-
quire even more significant financial resourc-
es. Companies will have to pay a one-time fee
0f $300,000. If the review results in a decision
to deny a license, the money will not be re-
funded [59].

In January 2018, the largest virtual asset
theft in the modern history occurred. Japanese
crypto-exchange suffered again, this time it
was Coincheck. As a result of a hacker attack,
$548 million was illegally withdrawn from
its accounts [61]. This case demonstrated the
serious vulnerability of “hot wallets” where
cryptocurrency exchange money is stored.

The FSA reacted promptly—the hacked ex-
change was ordered to review its security sys-
tem and conduct an internal investigation of
the incident, which affected 260,000 people.
The regulator also conducted a holistic inspec-
tion of all cryptocurrency exchanges in the
country. The main goal of the authorities was
to make sure that the financial conditions of
these companies would allow them to fulfill
their obligations to customers [62].

The main result of the events that took
place was the Japanese government’s approval
of the creation of a self-regulatory mechanism
for the cryptocurrency industry. On October
24,2018, Japanese Virtual Currency Exchange
Association (JVCEA) was organized and offi-
cially recognized by the government regulator
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[63]. The organization consists of representa-
tives of all crypto-exchanges in the country
and has the authority to develop the necessary
requirements for operators of crypto-asset ex-
change services, as well as to apply appropri-
ate sanctions in case they violate the current
legislation. The Financial Services Agency of
Japan rightly decided that “it is better for ex-
perts to set the rules in a timely manner than
for bureaucrats to do so” [64].

Another package of measures aimed at regu-
lating the cryptocurrency industry was passed
on May 1, 2020. It includes amendments to the
Act on Settlement of Funds (ASF) and the Fi-
nancial Instruments and Exchanges Act (FIEA)
[65]. The main purpose of the amendments is to
increase regulatory certainty and further protect
consumers. The innovations provide for stricter
control over derivatives and in-depth devel-
opment of risk management model related to
hacking of crypto-exchanges. In particular, all
cryptocurrency firms are now required to sepa-
rate user deposits from their own funds by en-
gaging third-party cold wallet services. For hot
wallet services, the requirements consist of the
need to store funds in the same amount as us-
ers’, so that in the case of a hacker attack, they
can recover the stolen funds [65].

In addition, the amendments use the new,
more precise legal term “cryptocurrency as-
sets” instead of the former “virtual currency”
[65].

Conclusions

As we can see, the legal regulation of digi-
tal assets varies greatly around the world.
Approaches range from progressive (Japan,
Switzerland, Germany, Malta, Estonia) to re-
strictive (China). The intermediate position
is occupied by jurisdictions with little inter-
est in new technologies (Romania, Hungary,
Spain, Cyprus, the Netherlands, Portugal,
Slovakia, Slovenia). Due to the specific tradi-
tions of legal regulation in the United States
and the United Kingdom, these countries can-
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not be included in any of the above groups,
although de facto digital financial legal rela-
tions are allowed in both of them, and de jure
are at the stage of their formation. It seems
that the objective of the Moldovan authorities
in this sense is to develop the most balanced
approach to the legalization of the new sphere
of social and economic relations from the per-
spective of the experience of other countries
(both positive and negative), having consid-
ered the best legal practices.

Bibliography

1. EU agrees tough line on digital currencies
like Facebook’s Libra // Reuters - 05.12.2019.
[Electronic resource]. URL: https://www.reu-
ters.com/article/us-eu-ecofin-cryptocurrencies/
eu-agrees-tough-line-on-digital-currencies-like-
facebooks-libra-idUSKBN1Y91E4(access date:
13.01.2021).

2. Skatteverket v David Hedqvist. Judg-
ment of the Court (Fifth Chamber) of 22 Oc-
tober 2015. Case C-264/14//EUR-Lex. Access
to European Union law. [Electronic resource].
URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?7uri=CELEX%3A62014CJ0264 (date of ref-
erence: 13.01.2021).

3. DIRECTIVE (EU) 2018/1673 OF THE EU-
ROPEAN PARLIAMENT AND OF THE COUN-
CIL of 23 October 2018 on combating money
laundering by criminal law//Official Journal of
the European Union. 12.11.2018. L 284. P.22-
30. [Electronic resource]. URL: https://eur-lex.
europa.cu/eli/dir/2018/1673/oj(date of reference:
13.01.2021).

4. IITUPMHCKUM, O. 10. EBporneiickoe npago:
yue0. mocobue. — Munck: PUBIIIL, 2015.

5. COMMUNICATION FROM THE COM-
MISSION on an Action Plan for a comprehensive
Union policy on preventing money laundering and
terrorist financing. European Commission. Brus-
sels, 7.5.2020 [Electronic resource]. URL: https://
ec.europa.eu/finance/docs/law/200507-anti-mon-
ey-laundering-terrorism-financing-action-plan_
en.pdf (Access date: 13.01.2021).

6. The establishment of the Malta Digital Inno-
vation Authority; the Framework for the Certifica-
tion of Distributed Ledger Technology Platforms
and Related Service Providers; and a Virtual Cur-

rency Act. Parliamentary Secretariat for Financial
Services, Digital Economy and Innovation. Of-
fice of the Prime Minister. [Electronic resource].
URL:  https://meae.gov.mt/en/Public_Consulta-
tions/OPM/Documents/PS%20FSDE1%20-%20
DLT%20Regulation%20Document%200OUTPUT.
PDF(access date: 14.01.2021).

7. Binance moved to Malta // Rambler Finance
-26.03.2018. [Electronic resource].URL: https://fi-
nance.rambler.ru/markets/39455696-binance-per-
echal-na-maltu/(date of reference: 14.01.2021).

8. Blockchain carries ‘significant risks’ // Times
of Malta - 24.01.2019. [Electronic resource]. URL:
https://timesofmalta.com/articles/view/block-
chain-carries-significant-risks.699960(access date:
14.01.2021).

9. Ha3pausbl nydime cTpaHbl sl KPUIITOOU3-
Heca// Koppecrongent.net- 29.03.2019. [Elec-
tronic resource]. URL: https://korrespondent.net/
business/financial/4080744-nazvany-luchshye-
strany-dlia-kryptobyznesa (date of reference:
15.01.2021).

10. Kak DcTonwst, mpupaBHIB OOMEH U XpaHe-
HHE KPUNTOBAIIOT K OOBIYHBIM JICHBIAM, CACIana
MX JICTAJIbHBIM CPEJICTBOM Iuiatexa// Moneypipe
- 12.10.2020. [Electronic resource]. URL: https://
habr.com/ru/company/moneypipe/blog/521294/
(access date: 15.01.2021).

11. Money Laundering and Terrorist Financ-
ing Prevention Act. Passed 26.10.2017. Entry into
force

27. 11.2017 // Riigi Teataja. [Electronic re-
source]. URL: https://www.riigiteataja.ce/en/eli/
¢e/509012020001/consolide/current#(access date:
15.01.2021).

12. For more details on the Danske Bank scan-
dal seeEIIMDPAHOBAM. Cymvmma, BAEBATHpPa3,
npesbimaromasBBI13cronnn// Hosasrazera —
19.09.2018. [Electronic resource]. URL: https://
novayagazeta.ru/articles/2018/09/19/77887-
glava-danske-bank-podal-v-otstavku-iz-za-s-
kandala-s-otmyvaniem-deneg(date of reference:
15.01.2021).

13. Kak oqun Oankup Bekpbul adepy B Danske
Bank na $234 mupn// Bemomoctu — 24.10.2018.
[Electronic resource]. URL:https://www.vedo-
mosti.ru/finance/articles/2018/10/24/784536-kak-
odin-bankir-vskril-aferu-v-danske-bank-na-234-
milliarda(date of reference: 16.01.2021).

14. B DcroHuy JIMIIEHBI JIMIEH3UA 00JIee ThI-
csun GupM cekropa KpunroBamior// Postimees -
13.12.2020. [Electronicresource]. URL: https://rus.
postimees.ee/7132115/v-estonii-lisheny-licenziy-

Ne 1, 2021



Evgheni FLOREA, Elena S. PUSTELNIK

ON REGULATION OF CRYPTOCURRENCY: INTERNATIONAL EXPERIENCE

bolee-tysyachi-firm-sektora-kriptovalyut(access
date: 16.01.2021).

15. DcToHus U3MeHMIIa MTPaBUIIa PETUCTPALIUU
OMTKOMH-KOMIAaHUH: 4T0 HY)HO 3HaTh// ForkLog—
08.07.2020. [Electronic resource]. URL: https://
forklog.com/estoniya-izmenila-pravila- regis-
tratsii-bitkoin-kompanij-chto-nuzhno-znat/(access
date: 15.01.2021).

16. Anti-Money Laundering: Commission urg-
es 8 MEMBER STATES and the UK to fully trans-
pose the 5th Anti-Money Laundering Directive.
May 2020 infringements package: key decisions
// EUBusiness - 14.05.2020 [Electronic resource].
URL:https://www.eubusiness.com/topics/eulaw/
infringements-may.20(access date: 16.01.2021).

17. Ordonanta de urgentd nr. 111 din 1 July
2020. Guvernul Romaniei. Monitorul Oficial. Ne.
620. 15.07.2020.

18. Comunicat referitor la schemele de
moneda virtuald // Banca Nationald a Romaniei
- 11.03.2015.[Electronic resource]. URL: https://
www.bnr.ro/page.aspx?prid=10016 (access date:
16.01.2021); Pozitia Bancii Nationale a Romaniei
in legdtura cu monedele virtuale — 06.02.2018.
[Electronic resource]. URL: https://www.bnr.
ro/page.aspx?prid=14338(date  of  reference:
16.01.2021).

19. Bancile faca macel in piata de cripto-
monede din Romania dupd comunicatul BNR.
CryptoCoinPRO este a doua platformd de
tranzactionare care nu mai poate opera con-
turi n bancile romanesti // Ziarul Financiar -
16.02.2018. [Electronic resource]. URL: https://
www.zf.ro/banci- si-asigurari/bancile-fac-macel-
in-piata-de-criptomonede-din-romania-dupa-co-
municatul-bnr-cryptocoin-pro-este-a-doua-plat-
forma-de-tranzactionare-care-nu-mai-poate-op-
era-conturi-in-bancile-romanesti-17001476(date
of reference: 16.01.2021).

20. Romanii cu Bitcoin, datori la Fisc. Trebuie
platit impozit pe venit si contributii sociale,
desi monedele virtuale nu sunt reglementate in
Romania // LIBERTATEA - 04.03.2018. [Electron-
icresource]. URL: https://www.libertatea.ro/stiri/
exclusiv-romanii-cu-bitcoin-datori-la-fisc-trebuie-
platit-impozit-pe-venit-si-contributii-sociale-desi-
monedele-virtuale-nu-sunt-reglementate-in-roma-
nia-2163395(date of reference: 17.01.2021).

21. The 2020 Global Crypto Adoption Index //
Chainalysis. [Electronic resource]. URL:https://
go.chainalysis.com/rs/503-FAP-074/images/
Index%201ist%200f%20countries.pdf(access date:
21.01.2021).

Ne 1, 2021

22. The Global Innovation Index 2020: Who
Will Finance Innovation? Cornell University,
INSEAD,and WIPO (2020). Ithaca, Fontainebleau,
and Geneva/Global Innovation Index. [Electronic
resource]. URL: https://www.globalinnovationin-
dex.org/Home(access date: 18.01.2021).

23. ASTAPOVA. IlpaBoBoe peryanpoBaHHE
kpunroBairoTel B ['epmannu B 2020 romy// Inter-
national Wealth—13.08.2020. [Electronic resource].
URL: https://internationalwealth.info/cryptocur-
rency/pravovoye-regulirovaniye-kriptovalyu-
ty-v-germanii-v-2020-godu/(date of reference:
21.01.2021).

24. B T'epmanun BTC mnpupaBHsSIM K TUIa-
TEXKHBIM CpPEACTBAM C TOYKH 3PEHHS HAJIOTOB//
RosBusinessConsulting—01.03.2018. [Electronic
resource]. URL:https://www.rbc.ru/crypto/news
/5a97c0e69a79474a03e38al1(date of reference:
21.01.2021).

25. HOLTERMANN F. Neues Geldwéschege-
setz - Banken diirfen Bitcoin verwahren//Handels-
blatt — 27.11.2019. [Electronic resource]. URL:
https://www.handelsblatt.com/finanzen/mae-
rkte/devisen-rohstoffe/kryptowachrungen-neues-
geldwaeschegesetz-banken-duerfen-bitcoin-
verwahren/25276392.html?ticket=ST-8338439
-BoxxGZSi6YCjNmbrYOlj-ap1(access date:
21.01.2021).

26. DROST F.M., HOLTERMANN F. Banken
wollen ins Krypto-Geschift einsteigen // Handels-
blatt - 07.02.2020. [Electronic resource]. URL:
https://www.handelsblatt.com/finanzen/banken-
versicherungen/digitale-assets-banken-wollen-
ins-krypto-geschaeft-einsteigen/25521910.
html?ticket=ST-3407008-vwNttvVLFisRjfjjS-
LGY-ap2(date of reference: 21.01.2021).

27. O0630p 3aKOHOAATEIHHOTO PETYIUPOBA-
HUA KPUIITOBAJIIOT B OTACIIBHBIX TOCYIapCTBax.
0030pKPMG. Hosiops 2017. [Electronic re-
source]. URL: http://ecommercelaw.ru/sites/de-
fault/files/ru-ru-cryptocurrency-legislative-regu-
lation-worldwide-november-2017-upd.pdf(access
date: 20.01.2021).

28. The Money Laundering and Terrorist Fi-
nancing (Amendment) Regulations 2019. No.
1511. 19.12.2019 // legislation.gov.uk [Electronic
resource]. URL: https://www.legislation.gov.uk/
uksi/2019/1511/introduction/made(access date:
20.01.2021).

29. Cryptoassets Taskforce: final report. HM
Treasury, Financial Conduct Authority, Bank of
England. October 2018. Crown copyright 2018 //
gov.uk - 29.10.2018. [Electronic resource]. URL:




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

https://www.gov.uk/government/publications/
cryptoassets-taskforce(access date: 20.01.2021).

30. Guidance on Cryptoassets Feedback and
Final Guidance to CP 19/3. Financial Conduct
Authority. July 2019. [Electronic resource]. URL:
https://www.fca.org.uk/publication/policy/ps19-
22.pdf(accessed 20.01.2021).

31. The Financial Services and Markets Act
2000 (Regulated Activities) Order 2001. No. 544.
26.02.2001 // legislation.gov.uk [Electronic re-
source]. URL: https://www.legislation.gov.uk/
uksi/2001/544/introduction/made(date of access:
20.01.2021).

32. Ethereum Foundation [Electronic resource].
URL: https://bytwork.com/companies/ethereum-
foundation(access date: 18.01.2021).

33. Crypto Valley [Electronic resource].
URL: https://cryptovalley.swiss/ (access date:
19.01.2021).

34. FINMA publishes ICO guidelines //
Swiss Financial Market Supervisory Authority -
16.02.2018. - [Electronic resource]. URL: https://
www.finma.ch/en/news/2018/02/20180216-mm-
ico-wegleitung/(access date: 19.01.2021).

35. New FINMA report: Risk Monitor //
Swiss Financial Market Supervisory Authority -
10.12.2019. [Electronic resource]. URL: https://
www.finma.ch/en/news/2019/12/20191210-mm-
risikomonitor/(access date: 19.01.2021).

36. 1lIBeinapckuii peryisTop BIEPBBIC BbIIAI
OAQHKOBCKHE JIMIICH3UUA OJIOKYECHH-KOMIIaHUAM//
ForkLog-26.08.2019. [Electronic resource]. URL:
https://forklog.com/shvejtsarskij-regulyator-vper-
vye-vydal-bankovskie-litsenzii-blokchejn-kom-
paniyam/(access date: 19.01.2021).

37. FINMA ascertains illegal activity by envion
AG// Swiss Financial Market Supervisory Authori-
ty-27.03.2019.[Electronic resource]. URL: https://
www.finma.ch/en/news/2019/03/20190327---mm-
--envion/(access date: 19.01.2021).

38. Consultation initiated on blanket ordinance
in area of blockchain // Federal Department of Fi-
nance. Swiss Confederation - 19.10.2020. [Elec-
tronic resource]. URL: https://www.admin.ch/gov/
en/start/documentation/media-releases.msg-id-
80775.html(date of access: 18.01.2021).

39. Swiss Finance Minister Rejects Specific
Blockchain Legislation in Favor of Current Laws
/I Cointelegraph - 04.12.2018. [Electronic re-
source]. URL: https://cointelegraph.com/news/
swiss-finance-minister-rejects-specific-block-
chain-legislation-in-favor-of-current-laws(access
date: 18.01.2021).

40. Bitcoin ATMs by Country // Coin ATM

Radar - 24.01.2021. [Electronic resource]. URL:
https://coinatmradar.com/countries/(access ~date:
24.01.2021).

41. CIHA xak IOPUCIAMKITHS IS KpPUIITOBA-
mot, ICO u Onokueitn-crapranos// ForkLog -
21.04.2018. [Electronic resource]. URL: https://
forklog.com/ssha-kak-yurisdiktsiya-dlya-krip-
tovalyut-ico-i-blokchejn-startapov/(accessed
20.01.2021).

42. Beyond Silk Road: Potential Risks,
Threats, and Promises of Virtual Currencies //
US Senate Committee on Homeland Security and
Governmental Affairs - 18.11.2013. [Electronic
resource]. URL: https://www.hsgac.senate.gov/
hearings/beyond-silk-road-potential-risks-threats-
and-promises-of-virtual-currencies(access  date:
21.01.2021).

43. Application of FinCEN’s Regulations to
Persons Administering, Exchanging, or Using
Virtual Currencies // Financial Crimes Enforce-
ment Network. An official website of the United
States Government. 18.03.2013. [Electronic re-
source]. URL: https://www.fincen.gov/resources/
statutes-regulations/guidance/application-fincens-
regulations-persons-administering(access  date:
23.01.2021).

44.SECURITIES and EXCHANGE COMMIS-
SION vs. TRENDON T. SHAVERS and BITCOIN
SAVINGS AND TRUST. CASE NO. 4:13-CV-
416. Memorandum Opinion regarding the court’s
subject matter jurisdiction. United States District
Court EASTERN DISTRICT OF TEXAS SHER-
MAN DIVISION. 06.08.2013. [Electronic re-
source]. URL:https://ia800708.us.archive.org/31/
items/gov.uscourts.txed.146063/gov.uscourts.
txed.146063.23.0.pdf(accessed 23.01.2021).

45. SEC Halts Alleged $1.7 Billion Un-
registered Digital Token Offering // US Secu-
rities and Exchange Commission. Press Re-
lease - 11.10.2019. [Electronic resource]. URL:
https://www.sec.gov/news/press-release/2019-
212?2fbclid=IwWAROnXyG1tVKM11QJS8-
vpQmvpQEpe2PchObZUO2cT5AaGP4-d8GuN-
qt-yQIlQ(accessed 23.01.2021).

46. SEC nopnana uck npotus Ripple// ForkLog
- 12/23/2020. [Electronic resource]. URL: https://
forklog.com/sec-podala-isk-protiv-ripple/(access
date: 23.01.2021).

47. SEC Orders Blockchain Company to Pay
$24 Million Penalty for Unregistered ICO // US
Securities and Exchange Commission. Press Re-
lease - 30.09.2019. [Electronic resource]. URL:
https://www.sec.gov/news/press-release/2019-
202(accessed 23.01.2021).

Ne 1, 2021



Evgheni FLOREA, Elena S. PUSTELNIK

ON REGULATION OF CRYPTOCURRENCY: INTERNATIONAL EXPERIENCE

48. «3akon o kpunrtoBamore 2020 roma»: B
Konrpecc CIIA BHecan HOBBIM 3aKOHOMPOEKT O
perynupoBarnu KpunrouHayctpun// CoinSpot -
20.12.2019. [Electronic resource]. URL: https://
coinspot.io/law/us_and_canada/zakon-o-kriptova-
lyute-2020-goda-v-kongress-ssha-vnesli-novyj-
zakonoproekt-o-regulirovanii-kriptoindustrii/(ac-
cess date: 23.01.2021).

49. Regulatory Freeze Pending Review.
Memorandum for the heads of executive de-
partments and agencies // The White House -
20.01.2021. [Electronic resource]. URL: https://
www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/regulatory-freeze-pending-
review/(date of access: 23.01.2021).

50. Ixex [lopcu, al6z u Coinbase packpu-
TUKOBQJIM HOPMBI PETYJIUPOBAHUS WHIYCTPHU
ot FinCEN// ForkLog - 06.01.2021. [Electronic
resource]. URL: https://forklog.com/dzhek-dor-
si-al6z-i-coinbase-raskritikovali-normy-regu-
lirovaniya-kriptoindustrii-ot-fincen/(accessed
23.01.2021).

51. The 2020 Geography of Cryptocurrency
Report. Analysis of Geographic Trends in Cryp-
tocurrency, Adoption, Usage and Regulation. Sep-
tember 2020. — P. 37. [Electronic resource]. URL:
https://go.chainalysis.com/2020-geography-of-
crypto-report.html(access date: 24.01.2021).

52. Bitcoin Mining Map//Cambridge Cen-
tre for Alternative Finance - 24.01.2021. [Elec-
tronic resource]. URL: https://cbeci.org/mining
map(access date: 24.01.2021).

53. Uto Ha camom jene mpoucxonut B Kurae.
3amper KpUNTOBAIIOT M Oym Onokdyeiina// Ros-
BusinessConsulting - 31.07.2018. [Electronic re-
source]. URL: https://www.rbc.ru/crypto/news/
5b6028d99a79471caadac212(date of reference:
24.01.2021).

54. Announcement by the People’s Bank of
China, China Cyber Administration, Ministry of
Industry and Information Technology, Ministry
of Industry and Commerce, Banking Regulatory
Commission, Securities Regulatory Commis-
sion and Insurance Regulatory Commission on
preventing the risks of token issue financing //
People’s Bank of China - 04.09.2017. [Electronic
resource]. URL:http://www.pbc.gov.cn/goutongji
aoliu/113456/113469/3374222/index.html(access
date: 24.01.2021).

55. Kuraii 3akppiBaeT BC€ KpPUIITOBAJIIOTHHIE
Ooupxu//OxoHomMuyeckas mpasna - 15.09.2017.
[Electronic resource]. URL: https://www.epravda.
com.ua/rus/news/2017/09/15/629162/(date of ref-
erence: 24.01.2021).

Ne 1, 2021

56. A Quick Guide to Crypto Regulators and
Companies in China // Global Coin Research -
19.08.2020. [Electronic resource]. URL: https://
globalcoinresearch.com/2020/08/19/a-quick-
guide-to-crypto-regulators-and-companies-in-chi-
na/(access date: 24.01.2021).

57. Major Chinese cities plan large-scale tests
of digital currency in 2021 // Global Times -
24.01.2021. [Electronic resource]. URL: https://
www.globaltimes.cn/page/202101/1213705.shtml
(access date: 24.01.2021).

58. China’s Congress Passes Cryptography Law,
Effective Jan. 1, 2020 // Coindesk - 26.10.2019.
[Electronic resource]. URL: https://www.coindesk.
com/chinas-congress-passes-cryptography-law-
effective-jan-1-2020(access date: 24.01.2021).

59. ACMAKOB A. beckonednast uCtopus: 00-
pyIIaT U 1eHy OUTKOWHA BBITUIATHI HHBECTOPAM
Mt. Gox?// Forklog - 24.09.2018. [Electronic re-
source]. URL: https://forklog.com/beskonechna-
ya-istoriya-obrushat-li-tsenu-bitkoina-vyplaty-in-
vestoram-mt-gox/(accessed 24.01.2021).

60. B SlmoHuun BCTynui B CUIIy NMPU3HAIOLIUN
OMTKOMHBI TIIATSKHBIM CpeAcTBOM 3akoH// Ros-
BusinessConsulting - 01.04.2017. [Electronic re-
source]. URL: https://www.rbc.ru/rbefreenews/
58df61919a79476eb3bacbf4(date of reference:
24.01.2021).

61. Kpaxa kpunrtoBamoTel B SnoHun Ha $548
MutH Oblia Bei3BaHa Bupycom// TASS - 08.03.2018.
[Electronic  resource]. URL: https://tass.ru/
ekonomika/5017282(access date: 25.01.2021).

62. Japan raps Coincheck, orders broader
checks after $530 million cryptocurrency theft //
Reuters - 29.01.2018. [Electronic resource]. URL:
https://www.reuters.com/article/us-japan-crypto-
currency/japan-raps-coincheck-orders-broader-
checks-after-530-million-cryptocurrency-theft-
idUSKBN1FI06S(access date: 25.01.2021).

63. Japanese Virtual Currency Exchange As-
sociation JVCEA. [Electronic resource]. URL:
https://jvcea.or.jp/about/(access date: 25.01.2021).

64. Kpaxa xpuntoBaitoTel B SnoHun Ha
$548 mnu Obuta BeI3BaHa BHpycom// CoinSpot -
24.10.2018. [Electronic resource]. URL: https://
coinspot.io/law/asia-and-africa/yaponiya-raz-
reshila-kriptovalyutnoj-industrii-samoreguliro-
vanie/(access date: 25.01.2021).

65. SlmoHuUs MpUHSIA HOBOE 3aKOHOATEIHCTBO
B o0nactu perynupoBanusi kpunroBantot// Fork-
Log - 01.06.2019. [Electronic resource]. URL:
https://forklog.com/yaponiya-prinyala-novoe-za-
konodatelstvo-v-oblasti-regulirovaniya-kriptova-
lyut/(access date: 26.01.2021).




CZU 340.134
DOIL: https://doi.org/10.52388/2345-1971.2021.1.07

THE CLASSIFICATION OF CODED ACTS

Ion POSTU
Doctor of Law, Associate Professor, Free International University of Moldova,
Chisinau, Republic of Moldova
e-nail: ion.postu@yahoo.com

https://orcid.org/0000-0002-5993-8250

Elena TENTIUC
PhD student, Free International University of Moldova,
Chisinau, Republic of Moldova

e-mail: elenatentiuc1981@gmail.com
https://orcid.org/0000-0002-7493-133X

In this article, authors analyze different models of codified acts. In carrying out this classification,
several features of the codified documents emerged and were presented in a light conducive to study. The
authors provide a practical example of doctrinal concepts, based on their empirical observations, with
the relevant example for our legal system. Despite the multitude of scientific proposals, the classifications
presented in the article are far from exhaustive, but are a theoretical-doctrinal exercise, aimed at sys-
tematizing knowledge about the nature and features of codified acts. Finally, the authors conclude that
codes are the only form of codified act recognized by national law, although other forms are known in
foreign legal systems. Without prejudice to the legal nature of codes and other classified acts, they may be
doctrinally classified according to various criteria, which simplifies the understanding of their essence
and contributes to their practical application.

Keywords: codification, legislative technique, systematization of legislation, codified act, code.

CLASIFICAREA ACTELOR CODIFICATE

In prezentul articol sunt analizate diferite modele de acte codificate. In cadrul efectudrii acestei clasifi-
cari au iesit la iveald mai multe trasaturi ale actelor codificate si s-au prezentat intr-o lumind propice pentru
studiu. Autorii ofera o exemplificare practica a conceptelor doctrinare, bazata pe observatiile lor empirice,
cu exemplificarea relevantd pentru sistemul nostru de drept. In pofida multitudinii de propuneri stiintifice,
clasificarile prezentate in articol nu sunt nici pe departe exhaustive, insd reprezintd un exercitiu teoretico-
doctrinar, indreptat spre sistematizarea cunostintelor referitoare la natura si trasdturile actelor codificate. In
final, autorii concluzioneazd ca codurile reprezintd unica forma de acte codificate recunoscuta de legislatia
nationald, desi in sisteme de drept strdine sunt cunoscute si alte forme. Fard a afecta natura juridica a co-
durilor si altor acte clasificate, acestea pot fi clasificate din punct de vedere doctrinar dupa diverse criterii,
fapt care simplifica intelegerea esentei acestora si contribuie la aplicarea practica adecvata.

Cuvinte-cheie: codificare, tehnica legislativa, sistematizarea legislatiei, act codificat, cod.

CLASSIFICATION DES ACTES CODIFIES

Différents modeéles d'actes codifies sont discutés dans cet article. En effectuant cette classification,
plusieurs caractéristiques des actes codifiés ont été révélées et présentées sous un jour propice a l'étude.
Les auteurs fournissent un exemple pratique de concepts doctrinaux, basé sur leurs observations em-
piriques, avec l'exemple pertinent a notre systeme de droit. Malgré la multitude de propositions scien-
tifiques, les classifications présentées dans l'article ne sont en aucun cas exhaustives, mais elles repre-
sentent un exercice théorique-doctrinal, visant a systématiser les connaissances concernant la nature
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et les caractéristiques des actes codifiés. Enfin, les auteurs concluent que les codes sont la seule forme
d'actes codifiés reconnus par le droit national, bien que d'autres formes soient connues dans les systemes
de droit étrangers. Sans affecter la nature juridique des codes et autres actes classifiés, ils peuvent étre
classés d'un point de vue doctrinal par divers criteres, ce qui simplifie la compréhension de leur essence
et contribue a la bonne application pratique.

Mots-clés: codification, technique législative, systématisation de la législation, acte codifié, code.

KIIACCU®UKALUA KOAUPULTNPOBAHHBIX TOKYMEHOB

B cmamve ananuzupyromes paznuunvle mooenu kooupuyuposannvix akmos. Ilpu npogedenuu oam-
HOU Kiaccupurayuy ObLiu 8bi61eHbl HEKOMOopble 0COOEHHOCMU KOOUDUYUPOBAHHBIX OOKYMEHNO8, KO-
mopwle ObLIU NPeOCmaBiensl 8 ceeme, CNOCOOCMEYIouemM UsyyeHur. Aemoposl npedoCcmasisom npax-
muyecKuti npumep OOKMPUHATILHBIX KOHYENYuUll, OCHOBAHHbIN HA UX IMAUPUYECKUX HADIHOOCHUSX, C CO-
OMEEMCMBYIOWUM NPUMePOM OJisk OMeUeCmEeHHOU NPaoeoll cucmemvl. Hecmomps na obuiue HayuHbIx
NPeonodCeHUll, NPeOCmasileHHble 8 CHAMbe KAACCUuuKayuu 0aieKko He ucuepnoléarouue, a npeocmas-
JAH0M OO0l MeopemuKo-00KMPUHATbHOE YAPANICHEHUE, HANPAGIEHHOE HA CUCMEMAMU3AYUI) 3HAHULL
0 Npupooe u 0COOEHHOCMAX KOOUDUYUPOBAHHBIX aKMO8. B umoee, agmopwl npuxooam x 6v1600y, umo
KOOEKCbl AGNAMCS OUHCMBEHHOU (OPMOL KOOUDUYUPOBAHHO20 AKMA, NPUSHAHHOU HAYUOHATILHBIM
3AKOHO0AMENbCMBOM, X0mMs Opyaue (hopmvl U3BECHHbL 8 3apYOENHCHBIX NPasosbix cucmemax. He enusis
HA NPpago8yo npupooy KOOEKCO8 U Opyeux CeKPemuvlX aKkmos, OHU Mo2ym Oblmb KAACCUDUYUPOBAHb
OOKMPUHATLHO 1O PA3TUYHBIM KPUMEPUSM, YN0 YRIPOujaem NOHUMAHUE UX CYWHOCMU U CROCOOCMEYem
NPABUILHOMY NPAKIMUYECKOM) NPUMEHEHUIO.

Knroueswvle cnosa: xooupurayus, 3aKoHOOaMeNbHAsL MEXHUKA, CUCMEMAMU3AYUs 3AKOHOOAMelb-
cmea, KOOUPUYUPOBAHHBLIL AKM, KOOEKC.

Introducere

Codul este un act juridic normativ, aceas-
ta trasaturd a sa fiind cea mai importanta si
este consacratd atdt de doctrina, cat si de
legislatie.

Desi in legislatia si doctrina nationala co-
dul reprezinta unica forma a actului juridic
normativ codificat, in teoria si legislatia al-
tor state actul codificat poate imbraca si alte
forme. De exemplu, in Federatia Rusd sunt
recunoscute drept forme ale actului codifi-
cat, in afard de cod: fundamentele legislatiei

(ocHo8bl  3aKOHOOAMenbCmada), statute
(ycmasuwl), regulamente (nonoowcenus), reguli
(npasuna).

Desi constienti cd in sistemul autohton
de drept unicul act normativ care poate re-
zulta din codificare este ,,codul”, pentru inte-
resul stiintific al acestei lucrari, vom folosi,
conventional, in continuare termenul ,,cod”
ca sinonim al termenului ,,act (normativ) co-
dificat”, lasand un mai mare camp de mane-
vra pentru abordarile teoretice.
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Idei principale ale cercetarii

Vom purcede in cele ce urmeaza la analiza
principalelor forme ale actelor codificate si la
clasificarea acestora.

Fundamentele (bazele) legislatiei sunt un
act juridic normativ care stabileste cele mai
importante dispozitii ale unei anumite ramuri
de drept sau sfera administratiei publice, ce
servesc drept baza pentru activitatea legislati-
va a subiectelor federatiei.! Au fost folosite pe
larg in URSS?. Acestea contin definitii, indica
obiectivele legislatiei, principiile reglemen-
tarii juridice, determind orientarile pentru re-
glementarea juridicd a acestor relatii publice.
Acestea consacrda normele-principii, normele-
definitii si alte norme de drept specializate.’
Efectuarea codificarii sub forma de fundamen-

! Kpacuos, FO.K., Hansukora, B.B., [Ikarymwia, B.H.
LlOpuomyeckas TexHuka: y4eOHHMK”. Mocksa: FOctummH-
dopwm, 2014, c. 481.

2 Yammn, A.H. ,,Teopust rocyiapcTsa U rpasa: yueOHHUK .
Mockaa: [leno u cepsuc, 2008, c. 483.

3 KoxesnukoB, B. B. ,,K mpoGieme cucremarusanuu
HOpPMAaTHUBHO-IIPaBOBbIX akToB B Poccuiickoit denepanuu u o
MpaBUIIax ee puamdeckoi Texuuku” . In: Ilpaso u cocyoap-
cmeo: meopusa u npakmuxka. 2016, nr. 4, c. 12.
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te ale legislatiei, de reguld, presupune crearea
ulterioard a unui sistem relativ independent de
acte juridice normative de diferite niveluri si,
in primul rand, coduri, deoarece Fundamente-
le nu contin de regula o reglementare detaliata
a anumitor relatiile, stabilesc dispozitiile prin-
cipale, cele mai importante, care, n majorita-
tea cazurilor, ar trebui dezvoltate si concreti-
zate in alte acte legislative.* In anii 1960-1970
in URSS au fost adoptate 16 Fundamente ale
legislatiei si, 1n strictd conformitate cu acestea,
codurile republicilor unionale’. La ziua de azi,
autorii rusi mentioneaza drept exemplu, Fun-
damentele legislatiei Federatiei Ruse privind
notariatul din 11.02.1993; Legea Federatiei
Ruse ,,Fundamentele legislatiei Federatiei
Ruse privind cultura” din data de 9.10.1992
s.a.’

Statutul este inteles ca un act juridic nor-
mativ complex care reglementeaza statutul
juridic al unei organizatii (organism) sau al
unei anumite zone de activitate a statului’. V.
K. Babaev afirma ca statutele reglementeaza
relatiile intr-o sfera aflata sub controlul statu-
lui (de exemplu, activitatea feroviara, trans-
portul pe cdi navigabile interioare, serviciul
militar), au ca obiect de influenta activitatile
anumitor organisme si organizatii, drepturile
si obligatiile acestora, baza relatiei lor cu alte
organisme, organizatii, institutii si cetateni.®
Spre exemplu, in Federatia Rusd in 2007 a
fost adoptat Statutul transportului rutier si a
transportului electric terestru urban (Vcemas
aA8MOMOOUILHO20 MPAHCHOPIA U 20POOCKO2O
HA3eMHO20 2NEeKMPU1ecKkoeo mpamcnopma)’,

4 Babaes, B.K. ,,Teopust rocyapcTsa u mpasa: YueOHUK .
Mocksa: Opucts, 2003, c. 367.

5 Koxxesuukos, B. B. Op. cit., p. 12.

¢ Vezi: Koman, C. B. ,,AKTBl CHCTEMATH3alMN 3aKOHO/A-
TENbCTBA: IOPUJIMYECKAst MPUPOJA U MECTO B CHUCTEME HC-
TouHuKOB Poccuiickoro mpasa”. In: Hayuwwlii esicecoonux
Hnemumyma ¢punocogpuu u npasa Ypanvckoeo omoenenus
Poccuiickoii akademuu nayk. 2008, nr. 8, cc. 396-397.

7 DriemeHTapHbIE Haualia o0Ie Teopun rpasa. [Tog oo,
pen. B. 1. Yepsontoka. Mocksa: Komnocc, 2003, c. 301.

8 Babaes, B.K. Op. cit., p. 368.

° ®denepanbHblil 3akoH Poccuiickoit ®enepanun Ne 259-
®3 o1 08.11.2007 «YcTaB aBTOMOOHIBHOTO TPAHCIIOPTA U TO-
POJICKOTO HAa3eMHOTO IEKTPHUYECKOro TpaHcmnopray. [IpuHsT

ce a inlocuit un statut similar in vigoare din
1969.

Regulamentele sunt de obicei intelese ca
acte juridice normative consolidate, reglemen-
tand destul de cuprinzator si in detaliu orice
grup de probleme legate de statutul juridic
sau organizarea activitatilor anumitor subiec-
te de drept (organism de stat, institutie)'’. S.V.
Bosno afirma ca existd regulamente suficient
de elaborate 1n ceea ce priveste tehnica legis-
lativa, aducand ca exemplu, Regulamentul
privind procedura de implementare a platilor
fara numerar de cétre persoanele fizice din
Federatia Rusa in care exista 6 capitole, sau
Regulamentul privind regimul vamal, format
din 107 puncte."

Regulile determina ordinea organizarii unui
anumit tip de activitate'>. Un exemplu adus in
literatura juridica sunt Regulile de compensa-
re a angajatorilor pentru prejudiciile cauzate
angajatilor prin vatamare, boli profesionale
sau alte daune aduse sanatatii legate de inde-
plinirea obligatiilor de munca' sau Regulile
pentru expertiza in siguranta industriala'.

Formele actelor codificate mentionate mai
sus, care s-au aplicat pe teritoriul Republicii
Moldova 1n perioada sovieticd, nu mai sunt re-
cunoscute de legislatia nationald curentd, Tnsa
prezintd interes stiintific pentru o mai buna
intelegere a fenomenului actelor codificate.

In cele ce urmeazi vom face o clasificare
a codurilor (actelor codificate), reiesind din
prevederile doctrinare si observatiile noastre

TocynapctBennoit ymoii 18 oxrsabpst 2007 roma. OnoGpeH
Cosetom Deneparym 26 okta6pst 2007 roza.

10 Babaes, B.K. Op. cit., p. 368.

' Bourro, C.B. ,,KomudukaunoHHsie akThl 1 IPyrUe Uc-
TOYHMKH IIpaBa: npobiemsl npuopureta”. In: Koouguxayus
3AKOHOOAMENLCMBA: MeopUs, NPAKmuKd, mexuuxa: Matepu-
anbl MeXXayHapOoAHOW HayYHO-TNPAKTUYECKOH KOH(EPEeHLUH
(Hwxunit Hosropox, 25-26 centsiopst 2008 roxa). Hrxauid
Hosropon, 2009, c. 125.

12 ennpiouna, T. A. ,,HanpaneHust koqupukanum poc-
cuiickoro 3akoHomarenbctBa”. In: Capamosckoil 2ocyoap-
cmeenHotl opuduyeckou akademuu. 2016, nr. 2, ¢. 75.

13 3nynosa, JI. U. ,IIpoGnemarrka Komu(UIHPOBAHHBIX
aKTOB: IPUMEHEHHE U Ucnoab3oBanue”. In: KazaHckas Hayka.
2015, nr. 10, c. 249.

14 BaGaes, B.K. Op. cit., p. 368.
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empirice, cu exemplificarea relevantd pentru
sistemul nostru de drept.

1) Dupa continut, codurile au fost clasifica-
te de Yu. A. Tihomirov in: functionale (fiscal);
statutare (civil, muncii); tematice (transportu-
rilor rutiere); de aplicarea legii (procedura ci-
vila, procedura penald)".

2) Dupa obiectul reglementarii'®, V.V. Ko-
jevnikov distinge coduri:

e de asigurare a vietii pentru o persoana si
o societate (civil, fiscal, vamal, muncii, fami-
liei etc.);

e a resurselor naturale (funciar, subsolului,
silvic);

e de ocrotire a normelor de drept (penal,
procesual penal, de executare, contraventional,
procesual civil);

e din domeniul transportului (aerian, trans-
porturilor rutiere, transportului feroviar).

3) Dupa sfera relatiilor publice reglemen-
tate, exista acte normative codificate ramurale,
inter-ramurale (complexe) si generale.

Actele juridice normative codificate ra-
murale reglementeaza un domeniu specific
separat al relatiilor publice, care determina
impartirea dreptului in ramuri si institutii. Ast-
fel de coduri, pot fi, de exemplu, codul penal,
civil, muncii, administrativ etc.

Actul juridic normativ de codificare in-
ter-ramurald (complexd) codifica regulile de
drept, colectate intr-un singur din diferite ra-
muri ale dreptului. In acelasi timp, criteriul
pentru selectarea normelor necesare nu este
afilierea lor la ramura dreptului, ci alte motive,
de exemplu, ramura activitatii economice. Un
exemplu, poate fi Codul aerian.

Codificarea generald a actelor juridice nor-
mative reglementeaza toate sferele relatiilor
publice supuse reglementarii legale, insa acest
tip de acte este azi imposibil de realizat, avand
mai mult o incarcatura istorica.

15 Tuxomupos, FO. A. ,Teopus xomexca”. In: Koougu-
Kayusi 3aKOHOOAMENbCMEA: Meopus, NPAKMUKA, MexXHUKA.
Marepuansl MexayHapoIHOW HAayYHO-IPAKTUYECKOM KOH-
¢depenn (Hwxanit HoBropon, 25-26 centsiopst 2008 rozxa).
Hwxauit Hoeropon, 2009, ¢ 38-39.

16 KoxxeBHuKoB, B. B. Op. cit., p. 13.
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4) Dupd gradul de acoperire a relatiilor
publice reglementate, AN. Ciasin afirma ca
este necesar sa se faca distinctia Intre actele ju-
ridice normative codificate care reglementea-
za in totalitate un anumit domeniu a relatiilor
publice si actele codificate care reglementeaza
partial un anumit domeniu al relatiilor publi-
ce'’.

Asa, de exemplu, Codul penal al Republicii
Moldova este unica lege penala, fiind unicul
izvor de drept pentru aceastd ramura a drep-
tului. Pe de alta parte, majoritatea codurilor in
vigoare reglementeaza doar partial un anumit
domeniu de relatii sociale (cel mai elocvent
exemplu ni se aratd Codul vamal care prevede
expres ca ,,legislatia vamala este constituita
din prezentul cod, din Legea cu privire la tari-
ful vamal, din alte acte normative §i acorduri
internationale in domeniul vamal la care Re-
publica Moldova este parte”'®). Sustinem pe
deplin opinia mentionata in literatura' precum
ca nivelul de reglementare partiala in cadrul
acestui grup nu este uniform.

5) Dupa durata procesului de codificare,
putem distinge coduri adoptate simultan si In
etape. Primul grup include majoritatea actelor
codificate, insd nu Intotdeauna este posibil sa
adopta o singura codificare act normativ juri-
dic care reglementeazd un subiect de volum
considerabil sau atunci cand relatiile sociale
evolueaza®. Cu altd ocazie am adus exem-
plul Codului civil olandez, elaborarea céruia
a inceput in 1948 si s-a finalizat in 1992*'. Tot
acolo, vorbind despre codificarea continua,
am adus exemplul Codului fiscal al Republicii
Moldova, care a fost completat pe parcurs cu

" Yamun, A.H. ,,Teopust rocyapcTsa u npasa: y4eOHuK”.
Mockga: [leno u cepsuc, 2008, c. 493.

8 Codul Vamal al Republicii Moldova nr. 1149 din
20.07.2000, art. 6 alin. (1).

¥ Yamun, AH. ,Teopusi IOpUANYECKON CHCTEMATH3a-
uun”’. Mocksa: Jleno u Cepsuc, 2010, c. 63.

2 Yammu, A.H. ,,;Teopus rocynapcTsa u npasa: y4eOHuK .
Mockaa: [leno u Cepsuc, 2008, c. 497.

21 Vezi: ConoBbes, A. A. , Kogudukanus, 1eKkoaupuKarms
U pexoru(UKALUs IPaXKIAHCKOTO 3aKOHOAATENbCTBA: 3apy-
OeXXHBII ONBIT U nepcrekTHBbl Poccnn™. In: Becmuuk @ede-
panvHozo apbumpasicnozo cyoa Mockosckozo okpyea. 2012,
nr. 3, c. 96.
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noi titluri. Fiind adoptat in redactie initiald in
1997, codul a fost completat in 2000 cu titlu-
rile IV (Accizele), V (Administrarea fiscald) si
VI (Impozitul pe bunurile imobiliare), iar in
2004 cu titlul VII (Taxele locale).

6) Dupa gradul de noutate, actele juridice
normative codificate adoptate pot fi Impartite
conditionat in acte complet noi si in cele adop-
tate in locul actelor juridice normative codifi-
cate existente anterior cu un subiect de regle-
mentare similar.

Aparitia codurilor noi este dictatd de
evolutia relatiilor sociale (de ex., Codul ser-
viciilor media audiovizuale) sau, ca in cazul
primilor ani de independentd a Republicii
Moldova, de schimbarea oranduiri socia-
le. Atunci au fost adoptate Codul jurisdictiei
constitutionale, Codul electoral, Codul vamal
— acte ce reglementeazd domenii inexistente
in cadrul regimului comunist. Atunci cand se
inlocuiesc codurile vechi, suntem in prezenta
recodificarii, I-a care ne-am referit pe larg in
cadrul unui articol anterior. In majoritatea ca-
zurilor, sunt recodificate codurile ce reglemen-
teazd ramuri fundamentale ale dreptului (civil,
penal, procesuale).

7) Dupd forta juridica, in literatura juri-
dica se deosebesc acte juridice normative de
actiune directa si coduri-model. Codurile-mo-
del reprezinta o varietate a legilor-model, care,
in unele tari ale sistemului de drept continental,
in statele federale si uniunile de state cu ele-
mente ale raporturilor constitutionale si juridi-
ce, reprezintd un act al organului reprezentativ
suprem, care poate fi folosit ca model pentru
reglementarea unor relatii identice, similare
prin acte a organelor subiectilor federatiei sau
state membre ale uniunii de state.”? Utiliza-
rea termenului ,,lege” in acest context este o
conventie, intrucat legiuitorul, de reguld, nu
participa la crearea actelor model. Astfel de
documente nu sunt deloc normative, nu au o
naturd imperioasd; sunt de natura consultativa,

22 Toropuus, b.H. , JOpuandeckas suuknoneaus”. Mo-
ckBa: Opucts, 2001, c. 540.

cilduzitoare. In acelasi timp, rolul lor de sis-
tematizare este evident. Trasdtura fundamen-
tala a legilor model este cd acestea nu apar ca
urmare a sistematizarii, dar aceste documente
indeplinesc in sine un rol sistematizator, Intru-
cat pe baza lor pot apdrea acte juridice norma-
tive uniforme.*

Codurile-model intrd in vigoare numai
dupa ratificarea lor (de exemplu, pe teritoriul
unui subiect separat al unui stat federal) sau
servesc drept model pentru dezvoltarea actelor
juridice normative de codificare regionala.

Unul dintre primele modele de coduri a
fost Codul comercial uniform al Statelor Uni-
te, elaborat de Institutul American de Drept si
de Conferinta Nationald a Comisarilor pentru
Dezvoltarea Legilor Uniforme de Stat si apro-
bat in 1952. Pana in 1990, in SUA au aparut
mai multe editii actualizate. Codul este mai
mult un model decat un act de reglementare
directa, deoarece devine astfel numai dupa
aprobarea legislativelor din statele respective.
O serie de norme ale acestuia permit optiuni
alternative. Aceasta nu este o codificare com-
pleta, ci mai degraba o colectie de norme pen-
tru institutii individuale si fard prevederile ge-
nerale traditionale pentru codurile civile, de-
oarece acestea din urma apartin competentei
statelor. 2*

La nivelul CSI la fel exista dezvolta o serie
de coduri model, — al educatei, penal®.

8) Dupa raportul cu dreptul national, este
posibil sd se faca distinctia intre actele juridi-
ce normative codificate nationale, regionale si
internationale.

Orice cod al Republicii Moldova este
exemplu de act codificat national.Cele regio-
nale includ acte normative codificate care le
reglementeaza subiectul pe teritoriul mai mul-
tor state — de exemplu, Indelung dezbatutul
proiect de Cod civil european. Actele codifi-
cate internationale universal include astfel de

3 Bouro, C.B. Op. cit., p. 130.

2 Tuxomupos, 0. A. Op. cit., p. 43.

% Yammwu, A.H. ,,Teopust rocynapcTBa U mpasa: yaeOHUK” .
Mocksa: [leno u cepsuc, 2008, c. 496.
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acte normative codificate care actioneaza pe
teritoriul tuturor statelor.

9) Dupa corelarea cu actul de intrare in
vigoare, se poate face distinctia intre acte co-
dificate care coincid in totalitate sau deloc cu
actele care le-au pus in aplicare.

Majoritatea codurilor noastre contin preve-
deri legate de procedura (data) intrarii in vi-
goare — de ex., Codul administrativ prevede
ca ,,Prezentul cod intra in vigoare la 1 aprilie
20197%, Codul educatiei — ,,Prezentul cod in-
tra in vigoare in 30 de zile de la publicare™?,
iar Codul jurisdictiei constitutionale — ,,Pre-
zentul cod intra in vigoare la data publicarii”?®,
Totusi, exista situatii cand codurile nu contin
dispozitii referitoare la intrarea in vigoare si
sunt puse in aplicare prin legi speciale. Asa,
spre exemplu Lege Nr. 205 din 29.05.2003 cu
privire la punerea in aplicare a Codului de pro-
cedura penala al Republicii Moldova® preve-
de ca ,,Codul de procedura penala al Republi-
cii Moldova nr. 122-XV din 14 martie 2003 se
pune in aplicare la 12 tunie 2003”, iar Legea
Nr. 1160 din 21.06.2002 privind punerea in
aplicare a Codului penal al Republicii Moldo-
va contine o prevedere si mai largd — ,,Codul
penal al Republicii Moldova nr.985-XV din
18 aprilie 2002 intrd in vigoare la data intrarii
in vigoare a Codului de procedurd penala al
Republicii Moldova™. In mod similar legiui-
torul a procedat si cu codul civil si cel de pro-
cedurd civild adoptate in acea perioada. Tre-
buie mentionat ca legile de punere in aplicare

26 Codul Administrativ al Republicii Moldova nr. 116 din
19.07.2018. In: Monitorul Oficial al Republicii Moldova, nr.
309-320 din 17.08.2018, art. 257, alin. (1).

27 Codul Educatiei al Republicii Moldova nr. 152 din
17.07.2014. In: Monitorul Oficial al Republicii Moldova, nr.
319-324 din 24.10.2014, art. 152.

28 Codul Jurisdictiei Constitutionale al Republicii Moldo-
va nr. 502 din 16.06.1995. in: Monitorul Oficial al Republicii
Moldova, nr. 53-54 din 28.09.1995, art. 87.

» Legea Republicii Moldova nr. 205 din 29.052003 cu
privire la punerea in aplicare a Codului de procedura penala al
Republicii Moldova. In: Monitorul Oficial al Republicii Mol-
dova, nr. 104-110 din 07.06.2003.

30 Legea Republicii Moldova nr. 1160 din 21.06.2002 pri-
vind punerea in aplicare a Codului penal al Republicii Moldo-
va. In: Monitorul Oficial al Republicii Moldova, nr. 128-129
din 13.09.2002.
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nu se rezumad doar la prevederi referitoare la
data intrarii in vigoare, ci contin si reglemen-
tari procesuale referitoare la cauzele aflate la
diferite etape, precum si la actiunea altor acte
legislative. Un alt exemplu, vine din legislatia
Romaniei, unde prin Lege nr. 71 din 3 iunie
2011 pentru punerea in aplicare a Legii nr.
287/2009 privind Codul civil*! au fost regle-
mentate aspectele intrdrii In vigoare a noului
Cod civil roman.

10) Dupa continutul normativ, in literatura
juridica au fost mentionate: codurile cu continut
normativ si codurile de etica profesionald.
Desi, din punctul nostru de vedere, doar cele
cu continut normativ reprezintd un act juridic
normativ codificat, am adus aici aceasta clasifi-
care din cauza confuziei pe care poate sa o star-
neasca, or aceste acte ce reglementeaza anga-
jamentele persoanele poartd, de cele mai dese
ori, denumirea de cod. Astfel, T.N. Rachmani-
na atribuie codurile de etica profesionala drept
noi forme de codificare care depasesc traditia
juridica sub influenta factorilor din dezvoltarea
sistemului juridic*?. O caracteristica a acestor
coduri este ca o anumitd comunitate profesio-
nald actioneaza ca un organism normativ, iar un
astfel de cod include reguli — obligatii interne
ale reprezentantilor acestei profesii*’.

Drept exemplu pot fi aduse Codul de con-
duita a functionarului public (adoptat prin lege
ordinara Nr. 25 din 22.02.2008)**, Codul deon-
tologic al expertului judiciar (aprobat prin Ho-
tararea Guvernului Nr. 870 din 05.09.2018)%,
Codului deontologic al functionarului public

31 Legea Romaniei nr. 71 din 03.06.2011 pentru punerea in
aplicare a Legii Romaniei nr. 287/2009 privind Codul Civil.
in: Monitorul Oficial al Romaniei, nr. 409 din 10.06.2011.

32 PaxmanuHa, T. H. ,,AKkTyanbHbIe BOIPOCHI KOJH-
(duKanyu poCCHUICKOTO 3aKoHOAaTensCcTBa . In: JKyp-
nan poccutickoeo npasa. 2008, Ne 4, c. 31.

3 Yammn, A.H. ,,;Teopus rocyapcTsa u npasa: y4eOHHK .
Mockaa: [leno u cepsuc, 2008, c. 485.

3* Legea Republicii Moldova nr. 25 din 22.02.2008 pri-
vind Codul de conduiti a functionarului public. in: Monitorul
Oficial al Republicii Moldova, nr. 74-75 din 11.04.2008.

3% Hotararea Guvernului Republicii Moldova Nr. 870 din
05.09.2018 privind aprobarea Codului deontologic al exper-
tului judiciar. in: Monitorul Oficial al Republicii Moldova, nr.
347-357 din 14.09.2018.
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cu statut special din sistemul administratiei
penitenciare (aprobat prin Ordinul Ministrului
justitiei Nr. 19 din 21.01.2019)*, Codului de
etica al cadrului didactic (aprobat prin Ordinul
Ministrului educatiei Nr. 861 din 07.09.2015)
Codului deontologic al politistului de frontiera
(aprobat prin Ordinul Departamentului Politiei
de Frontiera Nr. 500 din 21.11.2013)*" s.a.m.d.
Dupa cum vedem, aceste acte normative au
fost adoptate atat de legiuitor, cat si de alte
autoritati publice centrale de specialitate.

Acestea contin 1n principal norme de natura
eticd si morald, dar existd si norme juridice.
Codurile sunt adoptate fie in cadrul comunitatii
profesionale a muncii, fie de catre organisme
si organizatii de autoreglementare care 1si ex-
prima interesele. In orice caz, ele reprezinti un
set de reguli de autoobligare, a caror punere
in aplicare este cheia succesului in munca si
activitati de productie.*®

Dupa pérerea unor autori, codurile ca nor-
me profesionale de auto-obligare ,,joaca rolul
unor acte consolidate care consolideaza com-
portamentul oamenilor in cadrul profesiilor’’
si urmeaza a fi privite ca o varietate a codurilor
juridice.

In dezacord cu acestia, exprimam opinia ca
codurile de eticd profesionala si alte acte ce
includ obligatii interne ale reprezentantilor di-
verselor profesii nu pot fi considerate in niciun
caz coduri, chiar si atunci cand sunt adoptate
de parlament, or, acestea codifica doar norme-
le morale specifice unei anumite activitati pu-
blice sau economice si nu reglementeazd un
domeniu larg de relatii sociale importante ale
vietii sociale.

3¢ Ordinul Ministrului Justitiei Nr. 19 din 21.01.2019 cu
privire la aprobarea Codului deontologic al functionarului pu-
blic cu statut special din sistemul administratiei penitenciare.
in: Monitorul Oficial al Republicii Moldova, nr. 24-28 din
25.01.20109.

37 Ordinul Departamentul Politiei de Frontiera Nr.
500 din 21.11.2013 cu privire la aprobarea Codului de-
ontologic al politistului de frontiera. In: Monitorul Ofici-
al al Republicii Moldova, nr. 291-296 din 13.12.2013.

38 Tuxomupos, 10. A. Op. cit., p. 45.

3 Tuxomupos, F0.A.; Tananuna 3.B. ,,0 komudu-
kauuu u xojexcax’. In: JKypnan poccuiickozo npasa.
2003, Ne 3. c. 51.

Concluzii

In rezultatul cercetarii putem afirma: co-
durile reprezinta unica forma de acte codifi-
cate recunoscuta de legislatia nationald, desi
in sisteme de drept strdine sunt cunoscute i
alte forme. Fara a afecta natura juridica a co-
durilor si altor acte clasificate, acestea pot fi
clasificate din punct de vedere doctrinar dupa
diverse criterii, fapt care simplificd intelegerea
esentei acestora si contribuie la aplicarea prac-
tica adecvata.

Codurile reprezinta rezultatul primar al
activitatii de codificare legislativa si Tmbraca
forma actului juridic normativ, insa se deose-
besc de actele juridice necodificate prin pozitia
dominanta in structura legislatiei de acelasi
nivel; durabilitatea externa in timp; integritate
juridica ridicata si coerentd interna sporita; di-
viziunea structurald in compartimente, dintre
care se remarca partea generald; prezenta unei
denumiri specifice a actului normativ (,,cod”).

Clasificarile prezentate in articol nu sunt
nici pe departe exhaustive si reprezinta doar
un exercitiu teoretico-doctrinar, indreptat spre
sistematizarea cunostintelor referitoare la na-
tura si trasaturile actelor codificate. Suntem
convinsi, in functie de interesul stiintific, pot
fi efectuate si alte categorisiri. In cadrul efec-
tudrii acestei clasificari au iesit la iveala mai
multe trasaturi ale actelor codificate si s-au
prezentat intr-o lumina propice pentru studiu.
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This article provides an overview of the evolution of competition and competition law, both in the
Republic of Moldova and in some European and US countries. Also, the paper crystallizes the concep-
tual approaches on cartels and offers an analysis of the doctrine of the Republic of Moldova, Romania,
Russia, France, Germany, USA, Great Britain regarding cartel agreements. Following the analysis car-
ried out in this paper, it was observed that the contribution of foreign academics in the field of defining
and classifying cartel agreements is substantial, and the jurisprudence of the European Commission
and the European Court of Justice has served as a source of inspiration and progress for the academic
environment, as well as for the development of competition on the market. Although in the Republic of
Moldova there is limited research in the field of cartel agreements, it is gratifying that the legislation is
harmonized with European directives, and the doctrine is developed starting from the most important
international research in the field of protection of competition.
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GENERALITATI CU PRIVIRE LA REGLEMENTAREA JURIDICA A
INTELEGERILOR DE CARTEL

Acest articol ofera o privire de ansamblu asupra evolutiei concurentei §i a legislatiei concurentiale,
atat in Republica Moldova, cdt si unele state europene §i SUA. De asemenea, lucrarea cristalizeaza
abordarile conceptuale asupra cartelurilor si ofera o analiza a doctrinei Republicii Moldova, a Romd-
niei, Rusiei, Frangei, Germaniei, SUA, Marii Britanii referitoare la intelegerile de tip cartel. In wrma
analizei efectuate in aceastd lucrare, s-a observat ca aportul doctrinarilor straini in domeniul definirii
si clasificarii intelegerilor de tip cartel este unul substantial, iar jurisprudenta Comisiei Europene si a
Curtii Europene de Justitie au servit in calitate de sursa de inspiratie si progres, atdt pentru mediul aca-
demic, cat si pentru dezvoltarea concurengei pe piatd. Desi in Republica Moldova se pot atesta cercetari
limitate in domeniul intelegerilor de tip cartel, este imbucurator faptul ca legislatia este armonizata di-
rectivelor europene, iar doctrina se dezvolta pornind de la cele mai importante cercetari internationale
din domeniul protectiei concurentei.

Cuvinte-cheie: concurentd, cartel, intelegere, lege, politici, piata.

GENERALITES SUR LA REGLEMENTATION JURIDIQUE DES ACCORDS DE
CARTEL

Cet article donne un aper¢u de l'évolution de la concurrence, tant en République de Moldova que
dans certains pays européens et aux Etats-Unis. Aussi, l'article cristallise les approches conceptuelles
sur les cartels et propose une analyse de la doctrine de la République de Moldova, de la Roumanie, de
la Russie, de la France, de l'Allemagne, des Etats-Unis, de la Grande-Bretagne concernant les accords
de cartel. Suite a l'analyse effectuée dans cet article, il a été observé que la contribution des doctri-
naires étrangers dans le domaine de la définition et de la classification des ententes est importante, et
la jurisprudence de la Commission européenne et de la Cour de justice européenne a servi de source
d'inspiration. et le progres de l'environnement académique, ainsi que pour le développement de la con-
currence sur le marché. Bien qu'en République de Moldova, il puisse y avoir moins de recherches dans
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le domaine des ententes, il est encourageant de constater que la législation est harmonisée avec les
directives européennes et que la doctrine se développe a partir des recherches internationales les plus
importantes dans le domaine de la protection de la concurrence.

Mots-clés : concurrence, cartel, accord, droit, politiques, marche.

OBIIME IMOJOKEHUA O TIPABOBOM PET'YINPOBAHNUU KAPTEJIbHBIX
COINTAIIEHNN

B oannoti cmamve npedcmasien 0630p pazeumus KOHKypeHyuu kax 6 Pecnybauxe Mondosa, max
u 6 Hekomopuwix egponetickux cmpanax u CLLUA. Takoce 6 cmamve cpopmyruposanvl KOHYenmyais-
Hble ROOX00bL K KapmensiM U OaH ananusz 0okmpunsl Pecnybonuxu Monooesa, Pymeinuu, Poccuu, @pan-
yuu, epmanuu, CLIA, Beruxobpumanuu omHocumenibHo KapmeibHulX coziauieHul. B pesyiomame
NPOBEOEeHHO20 AHAIU3A, ObLIO OMMEUEHO, YMO BKIA0 UHOCMPAHHBIX OOKMPUHEPOS 8 001ACmU Onpe-
OeleHusi U K1acCuurayuu KapmenbHblX COLNAUIeHUN AT 3HAYUMENbHbIM, d IOPUCIPYOEHYUS
Esponetickoii komuccuu u Esponetickoco Cyoa nocaysicuna ucmoyHuUKOM 600XHOBEHUsL U Npocpeccd
KaK 015 akademuiecKkou cpeovl, makx u 0Jis pa3eumus KOHKypenyuu Ha puiike. Hecmomps na mo, umo
6 Pecnybnuxe Monoosa nposodumcs meHbuie UCCIe008aHUL 8 0ONACMU KAPMENbHbIX CO2AUIeHUL,
OMPAOHO, YMO 3AKOHOOAMENbCMBO 2APMOHUSUPOBAHO C €8PONEUCKUMU OUPEKMUBAMU, A OOKMPUHA
pazpabomana Ha 0CHOBE HAUDOOee BANCHBIX MENCOVHAPOOHBIX UCCLEO08AHUL 8 00IACU 3AUUNbl

KOHKYpeHYUU.

Knwueswvie cnosa: KOHKYpeHYUs, Kapnmeib, coclauleHue, 3aKOH, noaumuKkd, pblHOK.

Introduction

«Our customers are our enemies» is pro-
bably the most famous quote about a cartel
agreement made by a member of the inter-
national lysine cartel that operated between
1992 and 1995. Competition is the quintes-
sence of the market economy. It means the
possibility to choose from several alternati-
ves of products or services offered. Where
there is competition, a more efficient alloca-
tion of resources is achieved, as the producer
constantly monitors the relationship betwe-
en them and costs. One of the most severe
limitation of competition represents cartel
agreements - agreement between competitors
with the intention of hindering or restricting
competition or creating false competition. In
the Republic of Moldova there are substantial
gaps in the academic analysis of cartel agre-
ements. Although the previous law in force
on the protection of competition no. 1103 of
30.06.2000 regulated, in a somewhat rudi-
mentary way, the cartel agreements between
the economic agents, there are, practically,
no studies or scientific analyzes to explain or
interpret the legal norms.
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Doctrine on cartel agreements in the
Republic of Moldova

Only a few authors, such as Rosca N., Baies
S. and Volcinschi V., Cojocari E., Margineanu
G., Rusu V., Focsa G. tangentially referred to
anti-competitive practices in monographs/stu-
dies/law textbooks or business/economic or
commercial law courses. The authors Rusu I.
and Balan A., in a Comparative Study of Com-
petition Policy very succinctly describe the
European Union competition law, analyse and
compare the existing law on competition with
the provisions of Community law at that time,
highlighting some gaps, and proposing certain
recommendations.

Prof. E. Cojocari, analyses in her economic
law paper the provisions of the law on compe-
tition protection regarding cartel agreements,
categorizing as null those that increase, redu-
ce or maintain prices, divide markets or create
barriers to exit, limit access or remove econo-
mic agents from the market.

Only in 2014, lecture notes in competition
law were developed, one of the first attempts
in this field, but which presents a general ap-
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proach to the competition law sphere. Also in
2014, a Ms. Bulmaga O. drafted her doctoral
thesis, which presents an innovative compara-
tive study of organizational and legal measu-
res regarding entities that carry out anti-com-
petitive practices in the Republic of Moldova.
In this thesis, referring to the anti-competiti-
ve agreements, the author uses the notion of
«agreement», grounding this choice on the
analysis of French and Romanian doctrine.
The author investigates in Chapter I the rele-
vant market, as well as the legal nature of the
entity carrying out anti-competitive practices,
and dedicates Chapter III to cartel agreements,
especially to their types - classified according
to their character - vertical and horizontal, but
also according to other criteria.

In the framework of an European Union
support project implemented in the Republic of
Moldova, the experts Stuart E. and Mateus A.
conducted in 2010, a study aimed at assessing
the process of harmonization of the legislation
of the Republic of Moldova with European Uni-
on standards in the field of competition, in order
to provide practical support and expertise in the
process of legislative harmonization. However,
the paper does not address the cartel agreements
from an academic perspective, but rather provi-
des an overview of the Moldova's competition
law and policy, a strategic assessment and key
recommendations for the further, medium-term
development of this sector, from a legal, econo-
mic and institutional point of view.

For these reasons, we have decided to exa-
mine in this paper the scientific research that
has been carried out in other states, including
Romania, Russia, in some states of the Euro-
pean Union, as well as in the USA, to under-
stand if there is a uniform practice in tabula-
ting cartels.

Terminological aspects on cartel agreement
in the Romanian doctrine

Referring to cartels, some Romanian aca-
demics use the term «agreement», which also
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appears in the Romanian law no. 21 on compe-
tition. Irinescu L., together with other authors,
Prescure T. and Gheorghiu G., defines «agree-
ment» as any agreement between two or more
economic agents (enterprises), expressed or
not in writing - regardless of the form, title or
nature, the act or clause containing it - tacit,
explicit or implicit, public or occult, in order to
coordinate competitive behaviour. Horizontal
agreements are those agreements or concerted
practices which are concluded between two
or more undertakings operating at the same
market level (producers). It encompasses both
real and potential competition, represented by
economic operators that can enter the market
with a minimum investment, becoming real
competitors. We consider that this notion is
scarcely used in the literature, most acade-
mics adhere to the term «cartel», defining it as
a specific oligopoly in which companies not
only interact, but enter into a process of ex-
plicit cooperation, constituting an agreement
- most often, secret - which aims to maximize
profit at its level, divided between participants
according to various criteria agreed a priori.

Professor Whish R., one of the most remar-
kable representatives of the British school, in
the sixth edition of his book — Competition
Law, widely used in Western academic cir-
cles, divides the horizontal agreements betwe-
en undertakings to fix prices, divide markets,
restrict production and determine the potential
outcome of tenders, in:

- cartels;

- oligopoly, tacit collusion and collective
dominance;

- cooperation agreements.

British and European Union
considerations on terminology related to
cartel agreements

Prof. Ezrachi A., in his research on Euro-
pean Union competition law, summarizes 450
cases of the European Court of Justice, the Ci-
vil Service Tribunal and the European Com-
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mission, most of which relate to cartels. The
academic defines the cartels exclusively on the
basis of the decisions of the above-mentioned
European institutions. According to Stephan
A. - cartels are universally the most serious in-
fringements of competition law. The purpose
of complying with the rules on cartel agree-
ments is to ensure both a limitation and a re-
pression of anti-competitive practices. But the
problem in this area is that fines cannot prevail
over illegal cartel profits, which are usually
applied years after the infringement has taken
place.

Connor J., collected evidence of the ope-
ration of cartels in 279 markets between 1888
and 2005. These include at least 57 which
were legally active and over one hundred whi-
ch were international members. The UK Trade
Council studied 125 cartels active in the UK
before World War II. Many of these were in-
ternational cartels, covering a wide range of
industries, including electrical machinery,
chemicals, coal and steel, textiles, paper, glass
and non-ferrous metals. Symeonidis G. found
that in the 1950s, in the UK, 36 per cent of in-
dustries reported themselves as having secret
agreements; and 26 percent independently re-
ported some form of coordination.

Some British authors note that the interest
in this field derived mainly from economic
disciplines, based on the work of Bishop S.,
Clarke R. and Morgan E., Estrin S. and Hol-
mes P., Motta M..

In Germany, we can see that since the 1960s,
monographs on Kartellrecht (antitrust or cartel
law) have appeared in which the scope of Ger-
man cartel law is analyzed, American doctrine
is studied comparatively with the European
Union legislation. The authors discuss the
principle of extraterritoriality of transactions
and the specifics of the types of agreements
and restrictive practices, as well as the appli-
cation of German law on cartels to such extra-
territorial conduct. The German competition
authority is called the Federal Cartel Office,
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whose main task is to implement the 1958 Law
Against Restrictions on Competition. Moreo-
ver, according to Fiebig A., due to the fact that
there is no unanimously accepted definition of
what competition means, the legal provisions
designed to protect it are very vague.
Tschierschky S., the editor of a carte]l maga-
zine in Germany and a former cartel initiator
himself, differentiates between the desire of
companies to form cartels (motivation), indus-
try conditions (structure), their ability to do so
(competence), but also the existence of “prac-
tical and concrete cartel policies that have led
to the discovery of the numerous ways to face
these difficulties in one way or another”. He
emphasized “psychological” or “ethnological
desire” and “the personal moment.” The sus-
tainability of the cartel depends on the ability
of members to look at customers, not to ignore
them, and the ability to reduce prices, someti-
mes to ensure greater long-term profitability.
In fact, prices for coal, iron and steel in Ger-
many fell from British domestic prices after
the formation of cartels in the early 20th cen-
tury. According to Peters L., the German cartel
- the Rhenisch-Westphalia coal union, formed
in 1893, which employed more than five hun-
dred people, and which consisted of more than
67 firms in 1912, was an independent company
with its own headquarters and set about 1400
different prices for different types of coal.
After analyzing some representatives of the
French doctrine, which operate with the no-
tion of “agreement”, comprising agreements,
concerted practices and decisions of business
associations, we can emphasize that this noti-
on does not appear in the legislation governing
competition, but it is used by competition au-
thorities, courts and doctrine. The author Fal-
lon M., defines, for example, the “agreement”
as any formal or informal agreement between
companies, achieved through the conscious
and deliberate alignment of them to certain
practices, which are pursued or which have
the effect of achieving competition. Bulma-
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ga O., in her doctoral thesis agrees with this
opinion. However, it should be noted that the
term “cartel” is used in the French literature
as a synonym for the notion of “agreement”
and indicates a more sophisticated form of
horizontal cooperation between independent
undertakings, in order to increase their market
power.

According to the European Commission,
agreements between competing undertakings
aimed at fixing prices or sharing the market so
that everyone can secure a monopoly position
can distort competition rules. Anti-competiti-
ve agreements may be public or secret (e.g.
cartels), concluded in writing or may be less
formal (as “agreements between companies”
or as decisions or regulations of professional
associations). The companies that are part of
the cartels are not exposed to the competiti-
ve pressure that forces economic operators to
launch new products and offer consumers a
better quality offer at competitive prices. As
a result, consumers will pay more for lower
quality.

The average increase following the setting
of prices between companies is estimated to
reach 10% of the selling price and the cor-
responding reduction of production to reach
20%. In some recent cases, it has been shown
that cartel participants have raised prices from
30% to 50%.

A number of British authors insist that hard
core cartel agreements are in themselves infrin-
gements of competition law. This means that
there is no need to investigate their pro- or an-
ti-competitive effects and that no market ana-
lysis is required. The same idea derives from
the judgment of the US Supreme Court in 1958
in the Northern Pacific case, in which the Co-
urt admitted that “there are certain agreements
or practices which, due to their harmful effect
on the competition and lack of any virtue, are
rightfully considered unreasonable, and there-
fore illegal, without the need for a thorough
investigation into the exact damage they cau-

sed ... And the European courts are gradually
moving towards a per se ban on cartels. Howe-
ver, as far as we can see, the jurisprudence still
contains certain contradictions.

Analysis of American doctrine related to
anticompetitive agreements

According to some representatives of the
American doctrine, the cartels do not neces-
sarily represent the opposite of liberalism and
competition, but a variation of them. Because
regardless of whether they contributed to the
development or to the inhibition of econo-
mic progress, they shaped the economic and
business history starting with the end of the
19" century. Finally, business historians have
demonstrated the various effects and services
offered by cartels, such as quality standards,
technology transfers, or management risks that
have extended beyond the conspiracy motiva-
tion to raise prices. Moreover, arguments are
made in favor of an interesting point of view,
according to which cartels do not contribute to
the restriction, limitation or distortion of com-
petition, but to its regularization.

Baker D. examines the criminalization of
cartels in Europe, from the perspective of an
American practitioner who believes that US
efforts to use criminal law as a mechanism to
punish conspirators and discourage future par-
ticipants in cartel-type agreements have been
quite successful. This author examines the
premises of such an approach within the Euro-
pean Union, sets out the advantages of the in-
vestigation process, and indicates alternatives
to implementation.

According to Levenstein M., from 1992 to
2010, there were approximately 700 convic-
tions issued by the US Department of Justice
for cartels, or over 36 convictions for cartel-
type agreements per year. It is important to
note that, in most cases, a cartel results in
more than one conviction, so that this avera-
ge of raw data from contemporary US cases is
not comparable to those in previous studies.
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The Russian academics’ overview on cartel
agreements

According to Venedictov A. V. (Beneaukron
A.B.), for the specialized academic literature of
the Russian Federation, traditionally, the cen-
tral problem is the classification of some types
of entrepreneurial unions and the provisions on
cartel legislation. In this sense, a special interest
is the monographs of Professor Kaminka A.I.
(Kamuuka A.N.), which analyzed issues related
to horizontal anti-competitive agreements at
the beginning of the last century and the arti-
cle by Prof. Sinaiskii V.I. (Cunaiickuii B.I1.).
Also, some important considerations regarding
the trade unions and trusts in the Russian Fede-
ration were brought by professors Sersenevici
G.F. (Ilepmenesuu I®.) and Fyodorov A.F.
(denopor A.d.). The indicated sources repre-
sent the first attempts of the Russian authors in
the field of cartel law. It should be noted that the
German literature has significantly influenced
the work of these authors.

Thus, Kaminka A.I. (Kamunka A.1.) defines
the notion of “cartel” as a “union of entreprene-
urs with the aim of increasing prices or preven-
ting their decrease, either by absolute exclusion
or by limiting competition”. It should be noted
that this definition includes not only cartels, but
also other forms of trade unions.

Profe. Sinaiskii V.I. (Cumnaiickuii B.I1.),
provides the following definition of the agree-
ment - “agreement between entrepreneurs that
aims to eliminate or reduce competition in the
process of production or sale of certain types
of products.”

Folster S. and Peltzman S. examined the
data for cartels registered in Sweden and found
that: “around the year of 1990, there were over
a thousand registered cartel agreements, whi-
ch affected about 15 percent of total sales of
goods and services.”

Conclusions

After studying the works of the above-men-
tioned academics, we concluded that few au-
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thors in the Republic of Moldova address the
in-force competition regulations, following
the adoption of Law 183 of 2012. We found
that there is no clarity regarding the definition
of the cartel, the difference between common
and hard-core cartels. Moreover, in the theo-
retical sources, there is no systematization of
the classification of cartels. In the Republic
of Moldova, the field of leniency policy, its
application by the Competition Council, the
competences of the Council in investigating
the causes of anti-competitive agreements, the
application of immunity and the reduction of
the amount of the fine were not investigated.

In the light of the above, the current paper
aimed at shading light over the generalities
of cartel definition and regulation in different
states, reaching conclusions useful for both
theoreticians and practitioners in the field of
competition law.
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Conflicts and/or misunderstandings that arise between two or more people or public / private institu-
tions — may eventually form the subject of a judicial process, which will require a long period of time for
their objective resolution. More recently in the Republic of Moldova, a new way of alternative settlement
of conflicts amicably — mediation-is often publicized. Thus, in the following, we intend to carry out an
analysis of the general aspects with reference to the institution of mediation, highlighting in the foregro-
und its concept, essence and content, including the scope and the result that can be obtained. Therefore,
taking into account The Commitments of the mediation council established by law no.137/2015, as well
as those provided for by art.5 of the collaboration protocol for the promotion of mediation concluded on
28.05.2015, in order to inform litigants about the alternative resolution of disputes through mediation,
we want to bring to the general public general aspects about the institution of mediation.

Keywords: amicable way, conflict, mediator, dispute, positive result, proxim time, advantages of me-
diation.

UNELE ASPECTE GENERALE PRIVIND MEDIEREA: OTIUNE, ESENTA, CONTINUT

Conflictele si/sau neintelegerile care apar intre doud sau mai multe persoane ori institutii publice/
private — pot forma intr-un final, obiectul unui proces judiciar, care va necesita o perioada indelungata
de timp pentru solutionarea obiectiva a acestora. Mai recent in Republica Moldova, este deseori media-
tizata o noud modalitate de solutionare alternativa a conflictelor pe cale amiabild — medierea. Astfel, in
prezentul articol, ne propunem ca deziderat efectuarea unei analize a aspectelor generale cu referire la
institutia medierii, evidentiind in prim-plan notiunea, esenta si continutul acesteia, inclusiv domeniul de
aplicare si rezultatul care poate fi obtinut. Prin urmare, avand in vedere angajamentele Consiliului de
mediere stabilite prin Legea nr.137/2015, precum si cele prevazute de art.5 din Protocolul de colaborare
in vederea promovarii medierii incheiat la data de 28.05.2015, in vederea informarii justitiabililor cu
privire la solutionarea alternativa a litigiilor pe calea medierii, dorim sa aducem la cunostinta publicu-
lui larg aspecte generale cu privire la institutia medierii.

Cuvinte-cheie: cale amiabila, conflict, mediator, litigiu, rezultat pozitiv, timp proxim, avantajele me-
dierii.

CERTAINS ASPECTS GENERAUX DE LA MEDIATION: NOTION, ESSENCE, CONTENU

Les conflits et / ou malentendus qui surviennent entre deux ou plusieurs personnes ou institutions pu-
bliques / privées — peuvent éventuellement faire [’objet d une procédure judiciaire, qui nécessitera une
longue période de temps pour leur résolution objective. Plus récemment, en République de Moldova,
un nouveau mode de réglement alternatif des conflits a [’amiable — la médiation-est souvent média-
tisé. Ainsi, dans ce qui suit, nous avons [’'intention de procéder a une analyse des aspects généraux en
référence a l'institution de la médiation, en soulignant au premier plan son concept, son essence et son
contenu, y compris la portée et le résultat qui peuvent étre obtenus. Par conséquent, en tenant compte
des engagements du conseil de médiation institués par la loi n ° 137/2015, ainsi que de ceux prévus
par lart. 5 du protocole de collaboration pour la promotion de la médiation conclu le 28.05.2015, afin
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d’informer les justiciables sur la résolution alternative des litiges par la médiation, nous souhaitons
porter a [’attention du grand public des aspects généraux de l'institution de la médiation.

Mots-clés: maniére amiable, conflit, médiateur, litige, résultat positif, proxim temps, avantages de la
médiation.

HEKOTOPBIE OBIIIUE ACIIEKTHI MEJUALIMH: MOHSATUE, CYIIIHOCTD,
COJIEP)KAHUE

Kongnuxmer u/unu neoopazymenus, 803HUKaowue medxncoy 08yMs uiu doiee Iuyamu uiu 20cyoap-
CMBEHHBIMU/UACMHBIMU VUPEHCOCHUAMY, 8 KOHEUHOM UMOo2e MO2ym Cmams NpeoMemom cy0eOHO020
npoyecca, 015 00beKMUBHO20 PA3PEUEHUSE KOMOPO20 NOMpeOyemcsi ONUmenbHblil nepuoo epemeru. B
nocieonee gpems 6 Pecnyonuxe Monooea cman nonyisipern Ho8bitl CHOCOO ANbMEPHATMUBHOZ0 MUPHOZO
paspeutenus KOHGAUKMos — nocpeonuuecmso. Takum obpazom, 8 OGHHOU cmamve Mbvl npeoideaem 8
Kawecmae J#cenaemo20 aHAIu3 00WuUx acnekmos NPUMEeHUmMeIbHo K UHCMumyny meouayuu (nocpeonude-
cmea), 8bloesisi Ha NePeOHUll NIAH CaMO NOHAMUE, €20 CYUHOCIb U COOEPAHCAHUe, BKIIOUAsL PE3YIbMam
HOCpeOHUYecmaed, KOmopulil modxcem Ovims noiyueH. Takum obpasom, npuHUMAas 60 6HUMAHUE 0053a-
menvcmea Meouamusrnoeo cosema, ycmanosienno2o 3axkonom Ne 137/2015, a maxoice obszamenvcmaa,
npedycmompennvle cmamuvetl 5 [lpomoxona o compyonuuecmee 6 yensx co0etcmaus noCpeOHu4ecmay,
3akaouennozo 28.05.2015, ¢ yenvio ungopmuposanus cmopom 06 anbmepHAmueHoM paspeteruy cno-
P06 nocpedcmeom meduayuu [4], mol xomenu Ovl 0bpamume HUMAHUE 00UWECMBEHHOCMU HA 00uwue

acnekmsl, Kacarowiuecsa uHcmumyma Meduauuu.

Knroueswle cnosa: muposoe coenauienue, KOHQIUKM, NOCPEOHUK, CYOEOHbBIL NPOYece, NOAOAICUMETb-
HbLUL pe3ynbmam, Ou3Koe 8pems, npeumyuecmaea Meouayull.

Introducere

Drepturile omului sunt respectate Tn masu-
ra in care sunt cunoscute si devin cunoscute
doar in masura in care sunt insusite. Propaga-
rea cunostintelor in ceea ce priveste respec-
tarea drepturilor si libertdtilor fundamentale
ale omului reprezintd un domeniu esential de
activitate a autoritatilor statale. A devenit o ne-
cesitate ca fiecare individ sa posede cunostinte
suficiente pentru a constientiza datele proble-
mei, iar ulterior pentru a cultiva si promova to-
leranta si respectul intre toti membrii societatii
[3, p.8].

Statului 1i revine obligatia de a pune la
dispozitia cetateanului intregul arsenal de in-
strumente judiciare dar si extrajudiciare meni-
te sa asigure o protectie efectivd a drepturilor
st intereselor legitime ale acestora. Respectiv,
prioritatile politice in sectorul justitiei sunt in-
dreptate spre fortificarea si promovarea efici-
entd a institutiilor alternative de solutionare a
litigiilor: medierea si arbitrajul [4].

Prin urmare, avand in vedere angajamente-
le Consiliului de mediere stabilite prin Legea
nr.137/2015, precum si cele prevazute de art.5
din Protocolul de colaborare in vederea promo-
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varii medierii incheiat la data de 28.05.2015,
in vederea informarii justitiabililor cu privire
la solutionarea alternativa a litigiilor pe calea
medierii [4], dorim sa aducem la cunostinta
publicului larg, urmatoarele aspecte generale
cu privire la institutia medierii.

Gradul de investigare a problemei la mo-
mentul actual, scopul cercetdrii. Necesitatea
stringenta de elaborare a prezentului demers
stiintific, apare din intentia autorului de a cer-
ceta detaliat si multiaspectual reperele genera-
le cu privire la conceptul medierii.

Scopul acestui articol stiintific constd in
informarea publicului larg din care fac parte
studentii facultatilor de drept, juristii, avocatii
de orice categorie, notarii, cei ce Infaptuiesc
justitia si o aplicd in practica judiciara, dar de-
opotriva si doctrinarii despre notiunea, esenta
si continutul modalitatii de solutionare alter-
nativa a litigiilor pe cale amiabila.

Materiale utilizate si metode aplicate. Tn
procesul elaborarii articolului stiintific ne-am
folosit de mai multe si diverse metode de cer-
cetare stiintifica care au facut posibila inves-
tigarea corespunzatoare a subiectului titulativ,
dintre care putem enumera: metoda analizei,
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metoda sintezei, metoda deductiei, metoda
sistemicd, metoda istorica, precum si metoda
comparativa.

Baza teoretico-juridica a demersului
stiintific cuprinde o serie de modalitati pasibile
de informare a publicului larg despre notiunea,
esenta si continutul medierii.

Continutul de baza si rezultatele obtinute

Activitatea de mediere a fost practicata
din cele mai vechi timpuri. Istoricii situeaza
aparitia acesteia in perioada comertului feni-
cian. Practicile din Grecia Antica si din Roma
Antica au adus un inteles adecvat termenului
de ,,mediere”. Romanii au folosit mai multe
denumiri pentru persoanele care se ocupau de
acest proces, precum: medium, interpolator,
conciliator, interlocutor si in final, mediator. in
Evul Mediu, in unele tari practica de mediere
a fost interzisa, iar in altele putea fi realizata
doar de citre autoritatile centrale. In anumite
culturi, mediatorul era considerat o persoana
sacra, ce merita un respect deosebit [13].

In esentd, medierea este o modalitate de
solutionare alternativa a conflictelor pe cale
amiabild, cu ajutorul unei persoane terte, care
are o pregdtire speciald in domeniu, numita
mediator. La fel, ea este un procedeu actual,
care este folosit pe larg in tari precum Italia,
SUA, Germania, Romania, Bulgaria, Serbia,
iar recent si in Republica Moldova. Prin me-
diere, partile aflate in conflict pot ajunge la o
intelegere comuna, fara implicarea instantei
de judecata [6, p.2].

Totodata, medierea are ca scop solutionarea
conflictelor pe cale amiabila si le permite
partilor sa evite adresarea 1n instanta de ju-
decatd. Dupa mediere, partile vor incheia o
tranzactie prin care vor solutiona conflictul.
Aceastd actiune este ghidatd de un media-
tor care este o persoana terta, specializatd in
solutionarea disputelor si care, In conditii de
neutralitate, impartialitate si confidentialitate
conduce procedura de mediere, facilitand ne-
gocierile dintre parti [12].
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Prin mediator se intelege o persoana tertd cu
o pregatire speciala, care asigurd desfasurarea
procesului de mediere in vederea solutionarii
conflictului dintre parti. Mediatorul isi aplica
la maxim aptitudinile sale, folosind tehnici de
comunicare si negociere, implicand partile n-
tr-o discutie constructiva, cu un rezultat final
favorabil pentru fiecare [7, p.2].

Ca orisicare persoand In activitatea sa de
serviciu, mediatorii in procesul desfasurarii
activitatii profesionale, se ghideaza de urma-
toarele principii:

1) participarea voluntara la mediere;

2) confidentialitatea procesului;

3) libertatea de a alege un mediator;

4) egalitatea partilor in proces;

5) independenta fatd de parti;

6) neutralitatea fatd de parti;

7) impartialitatea mediatorului;

8) flexibilitatea procesului de mediere [7,
p-2].

Altfel spus, medierea este metoda de im-
pacare unde drepturile fiecarui om sunt res-
pectate. Impreund cu un mediator, conflictele
aparute In urma incélcarii drepturilor, pot fi
solutionate rapid, confidential si la costuri mi-
nime [8].

Rolul mediatorului este de ajuta partile sa
gaseasca o solutie convenabila si durabila pen-
tru problema lor §i sd ajungd la un consens,
care sa satisfaca toate partile. Mediatorul ac-
tioneaza impartial si neutru. El nu poate sa
impuna o solutie, aceasta trebuie sa apard in
procesul negocierilor, 1nsa este responsabil sa
dezvolte cele mai eficiente tehnici de comuni-
care, sa faciliteze discutiile si sd construiasca
un acord intre parti. Medierea este o procedu-
ra voluntara, se desfasoara intr-o totald confi-
dentialitate si se bazeaza pe increderea pe care
partile o acordd mediatorului. Astfel, ea se
considera una dintre cele mai eficiente solutii
pentru rezolvarea conflictelor si contribuie la
armonizarea vietii sociale [9].

In domeniul protectiei drepturilor omului,
medierea are urmatoarele beneficii:
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a. proces confidential;

b. independenta, impartialitatea si neutrali-
tatea mediatorului;

c. egalitatea partilor in proces;

d. lipsa constrangerilor morale [8].

Medierea poate fi initiata de catre orica-
re dintre parti, din proprie initiativa, pre-
cum si la recomandarea autoritdtilor publice,
instantelor judecatoresti sau a organului de
urmarire penala. Partile sunt in drept sa deter-
mine prin acord comun toate aspectele ce tin
de initierea, derularea si finalizarea procesu-
lui de mediere, iar mediatorul, pana la inche-
ierea contractului de mediere, este obligat sa
informeze partile despre scopul medierii, pro-
cedura, drepturile si obligatiile mediatorului
si ale partilor, precum si despre consecintele
procesului de mediere, efectele semnarii unei
tranzactii si despre consecintele nerespectarii
prevederilor tranzactiei semnate [12].

Prin urmare, pe plan general, medierea are
si alte beneficii decat in domeniul protectiei
drepturilor omului, acestea pot fi enuntate in
ordinea care succede:

v’ confidentialitatea procesului;

v’ cheltuieli minime;

v timp redus de solutionare a conflictului;

v flexibilitatea procesului;

v’ comunicarea intre parti;

v lipsa stresului;

v’ procedura voluntara;

v solutii favorabile pentru fiecare [6, p.2].

In aceste conditii, nu existi costuri fixe
pentru mediere. Onorariul mediatorului se
stabileste de comun acord intre parti si medi-
ator. In cauzele penale, unde impacarea inla-
turd raspunderea penald, exista posibilitatea
de a beneficia de compensatii din partea sta-
tului pentru cheltuielile de mediere [12].

Etapele procesului de mediere sunt:

Etapa I — initierea medierii;

Etapa Il — desfasurarea medierii;

Etapa III — incetarea medierii, solutionarea
litigiului, semnarea tranzactiei [6, p.2].
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Comparativ cu alte modalitati de rezolva-
re a litigiilor, medierea permite rezolvarea ra-
pida si cu costuri reduse a conflictelor dintre
parti. Uneori examinarea litigiilor in instanta
de judecatd dureaza ani de zile. Partile pierd
timp, cheltuiesc bani pentru asistenta juridica,
iar rezultatul nu intotdeauna este cel pe masu-
ra asteptarilor lor. In procedura de mediere, in
schimb, conflictele pot fi solutionate si Intr-o
singurd sedinta de mediere [12].

Domeniile de utilizare a medierii sunt ur-
matoarele:

1. litigiile civile;

. litigiile penale;
. litigiile de familie;
. litigiile privind protectia consumatorilor;
. litigiile de munca;
. litigiile comerciale;
. litigiile scolare;
. litigiile etno-culturale [6, p.2].

Medierea in litigii civile si comerciale pre-
supune solutionarea unui conflict intre doua
sau mai multe parti aflate pe pozitie de ega-
litate si In conflict reciproc. Obiectul acestor
neintelegeri este incalcarea unor conditii con-
tractuale de incheiere, interpretare, executare
sau reziliere a unui contract, incalcarea unor
drepturi sau obligatii civile ori comerciale.

Atat Codul civil cat si Legea cu privire
la mediere nr.137 din 03.07.2015 prevede
aceastd metoda de solutionare a conflictelor,
fiind foarte eficientd anume In domeniul ci-
vil si comercial. Un exemplu al acestui tip
de conflict este atunci cand a fost semnat an-
tecontract de vanzare-cumpdrare pentru un
apartament. Mai tarziu 1nsa, cumpdratorul a
constatat ca este necesard o reparatie a apar-
tamentului. Niciuna dintre pdrti contractante
nu acceptd sa plateascd pentru reparatii, dar
ambele doresc sa incheie in final contractul.

Apeland la un mediator, ambele parti, de
pe o pozitie de egalitate, ar putea negocia o
tranzactie favorabili pentru fiecare. In acest
mod, contractul poate fi incheiat cu succes [5,

p-2].
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In conformitate cu dispozitiile art.7 alin.
(2) Cod al familie, rezulta ca ,,drepturile fa-
miliale sunt ocrotite Tn anumite cazuri de me-
diatori”, iar potrivit art.60 alin.(4) din cadrul
aceluiasi act normativ, se intelege ca ,,litigiile
dintre parinti privind educatia si instruirea co-
piilor se solutioneaza de catre autoritatea tu-
telara locala, care poate recomanda parintilor
sd se adreseze unui mediator pentru solutio-
narea litigiului” [2, art.7 alin.(2) si art.60 alin.
(4)]. Astfel, medierea in litigii familiale este o
modalitate de a solutiona disputele aparute in
cadrul familiei in interesul tuturor membrilor,
dar in special 1n interesul copiilor, prin inter-
mediul unui mediator, in conditii de neutralita-
te, impartialitate si confidentialitate.

Fiind prevazuta atat in Legea cu privire la
mediere nr.137 din 03.07.2015, cat si in Codul
familiei din 26.10.2000, medierea familiala
vine sa inlature pericolul creat de problemele
familiale pentru cresterea si dezvoltarea copilu-
lui dar si sa apere interesul superior al acestuia.

Un exemplu in acest sens este atunci cand
un cuplu aflat in proces de divort isi doreste
sd nu provoace durere copilului lor. Cu toate
acestea ei Intdmpind dificultati Tn comunica-
re si nu pot ajunge la un consens in ceea ce
priveste stabilirea locului de trai al copilului si
partajul bunurilor.

Apeland la un mediator, fiecare parte isi
poate expune argumentele intr-o maniera cal-
ma. In acest fel, vor demonstra ci le pasa de
copil si vor face tot posibilul pentru binele
acestuia, in ciuda ofenselor personale [5, p.3].

Consecvent cu aceasta, este de mentionat
ca, ,,existd insa litigii pe care partile nu le pot
solutiona prin tranzactie, deoarece legea pre-
vede o altd cale. Spre exemplu, mediatorul
nu poate divorta partile, deoarece acest lucru
il fac doar organele competente. Sotii insa se
pot adresa unui mediator pentru a solutiona li-
tigiile care rezulta din divort: stabilirea locului
de trai al copilului sau partajul bunurilor [12],
dupd cum am enuntat mai sus in procesul me-
dierii litigiilor familiale.
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Medierea in conflictele de la locul de
munca prevede solutionarea litigiilor dintre
angajati si angajatori privind interesele cu ca-
racter economic, profesional sau social, ori
drepturile rezultate din desfasurarea raportului
de munca sau de serviciu.

Legea cu privire la mediere nr.137 din
03.07.2015 oferda posibilitatea salariatilor si
angajatorilor sa rezolve orice conflict de mun-
ca prin intermediul unui mediator, in conditii
de confidentialitate, impartialitate dar si intr-
un timp redus.

Un exemplu relevant poate fi atunci cand
in cadrul unei companii a venit un nou direc-
tor. Acesta nu este multumit de modul in care
lucreaza unul dintre angajati. La randul sau,
angajatul considera cd sarcinile impuse de di-
rector nu fac parte din atributiile sale de lucru.
Neintelegerile lor provoacd disconfort atat
pentru ei, cat si pentru ceilalti angajati.

Un mediator poate sd puna capat acestui
conflict, s ajute atat directorul, cat si anga-
jatul sa-si exprime cerintele si necesitatile, in
asa fel Incat sa nu se recurga la concedieri/de-
misionari [5, p.4].

Medierea in domeniul protectiei consuma-
torului. Litigiile in domeniul protectiei consu-
matorilor pot fi solutionate prin mediere, atunci
cand consumatorul invoca existenta unei daune
ca urmare a procurarii unor produse sau servicii
defectuoase ori incalcarea altor drepturi stabili-
te de legislatia privind protectia consumatorilor,
cauzate de catre agentul economic.

Un exemplu in acest sens poate fi ca persoa-
na A, a cumparat un frigider de la magazinul X.
Insa, atunci cand a incercat sa il instaleze acasa,
a observat ca acesta are un defect. La returnare,
vanzatorul a refuzat sa primeasca frigiderul in-
apoi, afirmand ca aparatul electrocasnic se afla
intr-o stare ideald cand a fost vandut.

Un mediator il poate ajuta pe consumator
sd rezolve conflictul fara a reclama in instanta
de judecata magazinul de la care a procurat fri-
giderul [5, p.5].
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Medierea in domeniul administrativ se
aplica litigiilor aparute Intre institutiile publi-
ce si persoanele fizice si private, in urma elibe-
rarii unor acte sau efectudrii unor actiuni care
au dus la aparitia unor conflicte.

Prevazut de Legea cu privire la medi-
ere nr.137 din 03.07.2015, acest mod de
solutionare a conflictelor dintre autoritati pu-
blice si persoane fizice si juridice private este
eficient, confidential si independent fatd de
toate partile implicate.

Un exemplu de conflict administrativ este
atunci cand un cetdatean a solicitat sa i se eli-
bereze o autorizatie pentru construirea unui
garaj langa casa lui, insa administratia locala
(Primaria) a emis un refuz pe motiv ca gara-
jul se va intinde cu 50 cm pe terenul privat al
Primariei.

Apeland la un mediator, cetdteanul si
autoritatile locale vor putea ajunge la un numi-
tor comun. Primdria ar putea aproba solicita-
rea cetateanului, cu conditia de a fi cumparata
portiunea de teren de la administratia publica
sau printr-o altd modalitate identificata de ca-
tre parti [5, p.6].

Medierea in  domeniul penal si
contraventional prevazuta de Codul de proce-
durd penald din 2003, Codul Contraventional
din 2008, dar si Legea cu privire la mediere
nr.137 din 03.07.2015 este o metoda efici-
entd de a rezolva un conflict apdrut in urma
savarsirii unei contraventii sau infractiuni
usoare ori mai putin grave.

Un exemplu in acest sens ar fi ca la plange-
rea prealabila a cetdteanului A, care a fost re-
cunoscut ca parte vatamata din cauza suferirii
leziunilor corporale, impotriva cetdteanului B
a fost pornit un dosar penal in temeiul art.152
alin.(1) din CPRM. In conformitate cu art.21
alin.(1) din Legea nr.137 din 03.07.2015 cu
privire la mediere, partilor a fost propusa
sedinta de informare despre mediere, In urma
careia a fost initiatd procedura de mediere.
Ca rezultat, latura penala a fost solutionata pe
cale amiabila si partea vatamata a retras cere-
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rea prealabila, ce a servit temei pentru a inceta
dosar penal.

Intr-un final, cetdteanul A, a acceptat ca
situatia neplacuta sa fie rezolvatd prin medie-
re, evitand in acest fel sanctiunile penale pentru
cetateanul B, dar si economisind timpul, ce pu-
tea fi pierdut in instantele de judecata [5, p.7].

In vederea generalizarii acestui segment
de cercetare, este notabil de mentionat ca, oa-
menii utilizeazd medierea la nivele diferite si
in multiple contexte: de la dispute minore la
discutii despre pace in mod global. Unele din-
tre cazurile care ajung la mediatori sunt:

a) familie: contracte prenuptiale; dezba-
teri privind finantele sau bugetul; separarea;
divortul; custodia copiilor; afacerea familiei,
dispute dintre parinti si copiii adulti; probleme
comportamentale; dispute imobiliare.

b) la locul de munca: discriminare; hartuire;
administrarea muncii; plangeri si prejudicii.

c) dispute publice: de mediu; de utilizare a
pamantului.

d) alte dispute: ale asociatiei de locatart;
contracte de orice naturd; prejudicii persona-
le; parteneriate; organizatii non-profit; preve-
nirea violentei; medierea victimelor; conflicte
scolare.

Datorita caracterului particular al acestei
activitati, fiecare mediator utilizeazd metode
personale (legea nu impune anumite metode)
care ar putea sa ajute la rezolvarea probleme-
lor expuse. Astfel, medierea implica mai mul-
te stagii sau aspecte:

1. controversa, disputa sau diferenta de opi-
nii dintre doua persoane ori nevoia de rezolva-
re a unei probleme;

2. luarea deciziei cu ambele parti de comun
acord decat impunerea de catre o tertd persoa-
na a solutiei;

3. dorinta partilor implicate de a negocia re-
zolvarea problemei si acceptarea unor discutii
despre interesele si obiectivele urmarite;

4.intentia de a obtine o pozitie pozitiva cu
ajutorul unei terte persoane, independenta si
neutrd [ 14].
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Medierea litigiului are loc intr-un termen
care nu va depasi trei luni de la data inche-
ierii contractului de mediere, daca partile nu
au stabilit de comun acord alt termen. Pana la
expirarea termenului stabilit initial, partile pot
solicita prelungirea acestuia. Dacd medierea
se desfasoard in cadrul unui proces judiciar,
termenul de mediere poate fi prelungit doar
cu acordul organului de urmarire penald sau al
instantei de judecata. Mediatorul este in drept
sd se informeze in privinta fondului cauzei.
Partile decid, de comun acord si cu asistenta
mediatorului, asupra regulilor si duratei pro-
cesului de mediere. Daca partile nu au ajuns
la o Intelegere privind regulile de desfasurare
a procesului de mediere, mediatorul este in
drept s@ desfasoare procesul de mediere in ma-
niera pe care acesta o considera potrivita, fiind
luate n considerare circumstantele litigiului,
doleantele partilor si necesitatea desfasurarii
procedurii Intr-un termen rezonabil [12].

Unicul organ colegial, cu statut de persoana
juridica de drept public, instituit in conditiile
Legii nr.137/2015 pentru implementarea poli-
ticilor in domeniul medierii este — Consiliul de
mediere [1, art. 9 alin. (1)].

Consiliul de mediere este un organ infiin-
tat pe langa Ministerul Justitiei cu scopul de a
organiza si coordona activitatea mediatorilor.
Acesta este compus din 9 membri desemnati
prin ordinul Ministrului Justitiei, In baza re-
zultatelor concursului public organizat de catre
Ministerul precitat. Este necesar ca cel putin 7
membri ai Consiliului de mediere sa fie din ran-
dul mediatorilor sau sa faca parte din corpul sti-
intifico-didactic ori din cadrul unor organizatii
necomerciale. Termenul mandatului membrilor
Consiliului de mediere este de 4 ani, cu posibi-
litatea prelungirii lui o singura datd. Consiliul
de mediere este condus de un presedinte, ales
de membrii acestuia pe o durata de 2 ani [10].

Aspectele cele mai importante din codul de
comportament al mediatorilor cuprind:

a)angajamentul de informare a parti-
cipantilor din procesul de mediere;
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b)adoptarea unei pozitii de neutralitate data
de partile implicate, fara a rezulta conflicte de
interese;

c)tratarea problemei Intr-o manierd obiec-
tiva;

d)mediatorii nu ar trebui sa ofere consultanta
legala;

e) mediatorii trebuie sa 1si perfectioneze in
mod continuu abilitdtile prin programe de pre-
gatire;

f) mediatorii ar trebui sa practice doar in
domeniile unde au experienta si pregatirea ne-
cesara [15].

Partile sunt in drept sa renunte la mediere in
orice moment. Ele participd personal la proce-
sul de mediere, iar in cazul in care una dintre
parti, din motive intemeiate, nu poate participa
personal la procesul de mediere, ea va Imputer-
nici un reprezentant. Pe parcursul procesului de
mediere, partile pot fi asistate de avocati, tradu-
catori si/sau interpreti, precum si de specialisti
in domeniul respectiv. Cu consimtamantul
partilor, la procesul de mediere pot participa
si alte persoane. Pe durata desfasurarii proce-
sului de mediere, mediatorul se poate intruni
in sesiuni comune, cu ambele parti, sau In se-
siuni separate. Medierea poate inceta in cazul
in care partile semneaza o tranzactie sau daca
mediatorul constata ca acestea nu pot ajunge la
un acord. Procedura inceteaza in cazul in care
una sau ambele parti renuntd la mediere sau
daca a expirat termenul stabilit pentru acest
proces. Acest lucru se intampla si in cazul in
care mediatorul se retrage din proces sau daca
una dintre parti a decedat [12].

In final, mentionim unele argumente ale
practicienilor din domeniul medierii:

,,Cel mai mare succes al mediatorilor sunt
cauzele mediate, cand Partile sunt multumite
intr-un final de rezultat, si ca urmare devin pro-
motorii medierii in cercul lor!” (Dumitru Lef-
ter, mediator, Republica Moldova).

»Suntem mediatori oriunde, oricand, si nu
doar la birou. Cu totii ne dorim ca medierea
sd-si gaseasca binemeritatul loc in societate.
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Asadar, promovarea medierii constituie o in-
datorire”. (Ana Cristina Margu, mediator, Ro-
mdnia, judetul Ramnicu Vilcea).

»Medierea permite gasirea unei solutii cre-
ative de rezolvare a conflictului prin care ni-
meni nu pierde, toate partile castigd”. (Felicia
Chifa, mediator).

,,Medierea are un efect transformativ in so-
cietate”. (Elena Damaschin, mediator) [7, p.2].

Concluzii

In vederea generalizarii tematicii supuse
cercetdrii, specificam faptul ca medierea are
unele avantaje, care pot fi evidentiate in mod
special:

1. flexibilitate — in cadrul medierii partile
stabilesc de comun acord cu mediatorul data,
ora si locul desfasurdrii sedintei in functie
participantilor;

2. costuri reduse — medierea este o proce-
dura mai ieftind comparativ cu alte proceduri
de solutionare a disputelor, iar costurile sunt
suportate in mod egal de catre parti;

3. confidentialitate — intreaga procedura a
medierii presupune confidentialitatea datelor
si informatiilor dezvaluite in cadrul sedintei.
In acest fel participantii isi protejeaza imagi-
nea si sunt incurajati sa fie deschisi unii cu
altii, fard sa posede temeri In privinta expu-
nerii publice a informatiilor cu caracter per-
sonal;

4. rapiditate — durata procesului de medi-
ere depinde de priceperea mediatorului si de
dorinta partilor de a rezolva litigiul. In functie
de complexitatea cazului, un acord intre parti
se poate obtine si in cateva ore;

5. procedura voluntara si informala -
apelarea la mediator se face doar de comun
acord, iar contractul de mediere poate fi rezi-
liat in orice faza a procedurii. Lipsa regulilor
stricte a procedurii de mediere permite celor
implicati in conflict sd se adapteze mai usor
si sd sa-gi gdseascd cea mai buna cale spre o
intelegere avantajoasa;
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6. mentinerea relatiilor dintre parti — prin
rezolvarea amiabild a disputei, partile 1si pas-
treaza, reconstruiesc si imbundtitesc relatiile
avute anterior ivirii litigiului. Odatad cu
depasirea situatiei conflictuale, pot aparea noi
punti de colaborare intre parti;

7.solutii favorabile — pe calea medie-
rii solutia apartine exclusiv partilor, proce-
dura bazandu-se pe un dialog constructiv,
interactiune, negociere si identificarea unei
solutii favorabile tuturor participantilor. Me-
diatorul nu impune nimic, ci doar ajuta partile
sd ajunga mai usor la un compromis;

8. complexitate — medierea poate fi utilizata
in solutionarea unui spectru larg de conflicte,
printre care se numara litigii izvorate din ra-
porturi civile, comerciale, familiale, penale,
precum si alte rapoarte prevdzute In Legea
nr.137 din 03.07.2015 cu privire la mediere;

9. comoditate — sedintele de mediere se
desfasoara intr-o atmosfera relaxanta si priete-
noasd, unde participa doar mediatorul, partile
si persoanele agreate de acestea. In acest mod,
stresul, frustrarile si incomoditatile pot fi evi-
tate de catre participantii la conflict [11].
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Mediation has represented and represents an alternative for state justice that impartially solves a con-
flict between two parties. Mediation, as its generally known today, appeared in Europe in ‘90s through
the American branch, and imposed through Directive CE / 52/2008 of the European Parliament, that all
Member States need to take steps in including the mediation in civil and commercial cases where issues
appear most frequently related to the parties' affiliation to different and cross-border legal systems. In Ro-
mania, the mediation institution operates based on Law no. 196/2006 in regards to mediation and mediator
profession, and in the Republic of Moldova based on Law no. 137/2015 in regards to mediation. I firmly
believe that that the procedure for mediation in commercial disputes needs to be adapted, considering the
fact that is a special type of mediation, as the mediator is required to possess certain knowledge and qua-
lities specific to this field. I, therefore, consider that the specific legislation is insufficiently regulated, and
due to this context, the institution of commercial mediation is in a vegetative state at this moment.

Keywords: mediator, conflict, dispute, mediation law, penal mediation, commercial mediation, family
mediation.

NECESITATEA iNTARIRIg INSTITUTIEI MEDIERII IN CAUZE COMERCIALE iN
ROMANIA SI iN REPUBLICA MOLDOVA

Medierea a reprezentat si reprezinta o alternativa la justitia statala prin care se solutioneaza pe cale
amiabila un conflict intre parti. Medierea, in forma pe care o cunoastem astdazi, a aparut in Europa in
anii "90 pe filiera americand, pentru ca, prin Directiva CE/52/2008 a Parlamentului European, sa fie
practic obligate toate Statele Membre sa faca demersuri in vederea includerii medierii in cauzele civile
si comerciale unde apar cel mai frecvent aspecte legate de apartenenta partilor la sisteme de drept di-
ferite, respectiv transfrontaliere. In Romania, institutia medierii functioneazd in baza Legii nr.196/2006
privind medierea §i organizarea profesiei de mediator, iar in Republica Moldova, in prezent, prin Legea
nr. 137/2015 cu privire la mediere. Autorul considerd ca procedura privind medierea in litigii comercia-
le trebuie adaptata, fiind un tip de mediere special, intrucat se pretinde ca mediatorul sa posede anumite
cunostinte si calitati specifice acestui domeniu. Legislatia speciala, in opinia autorului, este insuficient
reglementata, iar din aceastd cauza institutia medierii comerciale este in stare vegetativd.

Cuvinte-cheie: mediator, conflict, litigiu, legea medierii, mediere penald, mediere comerciald, me-
diere familiala.

LA NECESSITE DE RENFORCER L'INSTITUTION DE LA MEDIATION DANS LES
AFFAIRES COMMERCIALES EN ROUMANIE ET EN REPUBLIQUE DE MOLDOVA

La médiation représente et représente une alternative a la justice d'Etat par laquelle un conflit entre
les parties est résolu a l'amiable. La médiation, sous la forme que nous la connaissons aujourd'hui,
est apparue en Europe dans les années 1990 sur la chaine américaine, de sorte que, par la directive
EC/52/2008 du Parlement Européen, pratiquement tous les Etats Membres sont tenus de prendre des
mesures pour inclure la médiation dans les affaires civiles et commerciales ou les questions lies a
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l'appartenance des parties a des systemes de droit différents, respectivement transfrontaliers, se pro-
duisent le plus frequemment. En Roumanie, l'institution de médiation fonctionne en vertu de la loi no
196/2006 sur la médiation et l'organisation de la profession de médiateur, et en République de Moldova,
actuellement, en vertu de la loi no 137/2015 sur la médiation. Je pense que la procédure de médiation
dans les litiges commerciaux doit étre adaptée, étant un type particulier de médiation, car le médiateur
est tenu de posséder certaines connaissances et qualités spécifiques a ce domaine. C'est pourquoi je
considere que la législation spécifique est insuffisamment réglementée, et pour cette raison l'institution
de la médiation commerciale est dans un état végétatif.

Mots-clés: médiateur, conflit, litige, loi de la médiation, médiation pénale, médiation commerciale,
médiation familiale.

HEOBXOAUMOCTbD YKPEIUVIEHUS UHCTUTYTA IOCPEJHUYECTBA B
KOMMEPYECKHUX JEJAX B PYMBIHUU U B PECITYBJIUKE MOJIJOBA

Tocpednuyecmso ObLIO U OCMAEMCs ANLIMEPHAMUBOU 20CYOAPCMEEHHOMY NPABOCYOUIo, Nocpeo-
CMBOM KOMOPO20 CHNOP MediCOy CIMOpoHamu pazpeuiaemcs mupuvim nymem. I[locpeonuuecmeo 6 mom
8uode, 8 KAKOM Mbl €20 3Haem ce200Hs1, 803HUKI0 6 Eepone 6 1990-x 2o0ax na amepuxarnckoil ocroge. Ilo-
amomy, 6 coomeemcmeuu ¢ JJupexmusou EC / 52/2008 Eeponetickoco napnamenma, npakmu4ecku 6ce
20cyoapcmea-uaenvl 00513aHbl NPEONPUHUMANb WAy NO GKIIOUEHUI) MeOUAYUU 8 ePANCOAHCKUE Oend U
6 KoMMmepyeckue, 20e Hauboiee Yacmo 03HUKAIOM ACEKMbl, C6A3AHHbBLE C NPUHAOTIEHCHOCIBIO CHOPOH
K PA3HBIM NPABOBGLIM CUCTEMAM, COOMEEMCEEHHO, MPAHCZPAHUYHBIM. B Pymvinuu uncmumym meoua-
yuu oeticmeyem Ha ochosanuu 3axona Ne 196/2006 o meduayuu u opeanuzayuu npogeccuu Meouamo-
pa, a 8 Pecnybnuxe Monoosa 6 nacmosiwee epems oeticmeyem 3axon Ne. 137/2015 o nocpednuuecmae.
Aemop cuumaem, umo npoyeoypy mMeouayu 8 KOMMEPHecKux cnopax Heooxo0uMo adanmuposams, no-
CKOJIbKY OHA S61IS1EMCsl 0COObIM UOOM MEeOUAYUYU, d ewe U NOMOMY, Yo MeOuamop O0alCeH 001adams
ONpedeneHHbBIMU 3HAHUAMU U KA4eCmeamMu, Xapakmeprulmu 015 smou oonacmu. Taxoice o npudepoicu-
8aemcs MHEHUsL, YUMo KOHKPEeMmHOoe 3aKOHO0AMenbCmeo Hed0CMAmoUHO PeilamMeHMUPOSano, i NOIMOMY
UHCIUMY KOMMEPYECKO20 NOCPEOHUYECm8a HAXOOUMCsL 6 CIAOUU 8eLemayuil.

Knroueswle cnosa: meouamop, KoH@auxm, cy0eOHblll NPOYECC, 3aKOH 0 NOCPEOHUYECmEe, Y20N08HOe
NOCPEOHUUECTNBO, KOMMEPUECKOoe NOCPEeOHUYECB0, ceMeliHoe NOCPEOHUYECNEO.

Introducere

Intr-o lume controversata in care sunt ge-
nerate puncte de vedere diferite despre deve-
nirea istoricd, determinate si de existenta me-
canismelor unor anumite ordini si de tendinta
explicarii acestora, identificarea modalitatilor
de dezvoltare permanenta a relatiilor sociale,
in general, si a relatiilor comerciale, 1n speci-
al, apare, in acest context, ca o necesitate.

Atat timp cat societatea este in continud
dezvoltare, in analiza sistemica a mediului
social, a raportului intre membrii societatii
sau dintre indivizi si societate, cu conotatii-
le cognitiv-axiologice respective, chestiunea
conflictului perceput la nivel individual sau
colectiv, aduce in discutie problematica medi-
erii in viata sociala.

Medierea, mai mult ca alte abordari simila-
re, are componenta ,, ontologica si axiologica
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primordiala, in raport cu care legitimeaza §i
confera validitate oricarei forme de cunoaste-
re a unora dintre conflictele societatii”, a in-
dividului si a raportului societate si individ, la
un moment dat [6, p.10].

Asadar, pentru a determina natura sociolo-
gicd a institutiei medierii, stabilim, in preala-
bil, sesizarea procesului de aparitie, urmata de
dezvoltarea sa generica.

Cu exceptia perioadei antice, unde dome-
niul medierii era nesemnificativ conturat in
limitele libertatii de vointa intr-o manifestare
exclusiva a dreptului privat, evolutia societatii
a preluat aceasta institutie si a aplicat-o si unor
institutii ale dreptului public, cu o accentuata
dezvoltare contemporana in sfera dreptului in-
ternational, medierea fiind utilizata, cu valen-
tele ei de comunicare i negociere incepand cu
secolul XVII, ca fiind una din functiile amba-
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sadorului. Consacrarea internationala deplina
insd, a fost obtinuta in Conventia de la Haga
din 18 octombrie 1907 [24], la Titlul 2, art.2,
se precizeazd ca “nu se va recurge la arme
inainte de medierea conflictului”. Totodata,
medierea a fost practicata din cele mai vechi
timpuri, dar a dobandit o importanta sociala
abia in ultimii 30 de ani. Teoria cea mai ras-
panditd afirmd cd modelul american din anii
80 a fost imprumutat si aplicat si in Europa.

Oficial, sub aceasta forma structurata, me-
dierea a fost marcata in Europa prin adopta-
rea in anul 1998 de cétre Consiliul Europei
a Recomandarii CE 1/1998 privind utilizarea
medierii in cauze pe dreptul familiei [15], cu
prioritate in situatiile in care sunt afectati mi-
nori. Acestui act de nastere oficial i-au suc-
cedat ulterior Recomandarea CE 19/1999 pri-
vind utilizarea medierii In cauze penale [15],
apoi Recomandarea CE 10/2002 referitoare
la utilizarea medierii in materie civild [15],
pentru ca, prin Directiva CE/52/2008 [15], sa
fie practic obligate toate Statele Membre sa
facd demersuri In vederea includerii medie-
rii in cauzele civile si comerciale unde apar
cel mai frecvent aspecte legate de apartenenta
partilor la sisteme de drept diferite, respectiv
transfrontaliere.

In Europa nu s-a structurat incd un model
european de mediere unanim acceptat, asta de-
oarece fiecare tara si-a adaptat reglementarile
din domeniul medierii la specificul local.

Fiind o institutie relativ noud, infiintata in
Romania prin Legea nr.196/2006 privind me-
dierea si organizarea profesiei de mediator
[20], iar in Republica Moldova, initial, prin
Legea nr.134 -XV1/2007 cu privire la mediere
[18], abrogata apoi prin Legea nr. 137/2015 cu
privire la mediere [19], institutia medierii nu
este Inca consolidata.

Consolidarea institutiei medierii, mai ales
in acest context international, devine o necesi-
tate obiectiva stringenta.

In actualul context international accentu-
at de criza pandemica se preconizeazd ca ur-
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meazd a se prefigura un nou conflict pentru
relmpartirea lumii intre marile puteri, insa, de
data aceasta este mult mai subtil si pervers.

Actorii principali sunt de data aceasta SUA
st China. Fiecare dintre aceste superputeri cu
aliatii lor Incerca sa domine planeta prin acapa-
rarea resurselor, a pietelor de desfacere, a teh-
nologiei Hi-Tech, a creierelor stralucite, etc.

Exemplificativ, China a preluat modelul
American de dezvoltare a tehnologiei Hi-Te-
ch din celebrul Silicon Valley (USA) si a con-
struit Tn Shenzen un Hi-Tech Park cu 600.000
de programatori, iar, in acelasi timp, USA
investeste aproape 200 miliarde de dolari tot
in tehnologie Hi-Tech pentru a contracara as-
censiunea Chinei.

Imbucuritor este faptul ci tinerii din Roma-
nia si Republica Moldova au posibilitatea sa
invete si sa-si dezvolte si ei aceste aptitudini,
insa revine si legiuitorului o obligatie imensa
de a crea un cadru legal adecvat acestui scop.

Intr-un viitor apropiat, odati ce progresul
stiintific se va instala ireversibil in toata lumea
civilizata, relatiile comerciale vor cunoaste o
dezvoltare fara precedent, caz in care se vor
1vi o sumedenie de oportunitati de afaceri care
vor crea inevitabil si litigii comerciale de mai
mica sau mai mare complexitate.

In aceasti situatie, institutia medierii, in ge-
neral, si institutia medierii in materie comer-
ciala, n special, atat din Romania cat si din
Republica Moldova trebuie sa fie pregatita cu
mediatori autorizati capabili sd gestioneze ast-
fel de conflicte.

Metodologia de cercetare folosita

Pornind de la o abordare retrospectiva, isto-
ricd a domeniului cercetat, articolul oferd po-
sibilitatea insusirii fundamentelor teoretice ale
institutiei medierii si aplicabilitatea practica a
acestor cunostinte teoretice obtinute. Medierea
fiind institutie juridicd reglementatd prin nor-
me de drept are ca substitut aceleasi metode de
aplicare la cunoasterea si actiunea juridica ca a
oricarei ramuri de drept.
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Astfel, au fost utilizate n studiul instituti-
el medierii aceleasi metode utilizate in studiul
dreptului.

Institutia medierii, ca si dreptul, prin natu-
ra si destinatia sa este un fenomen cu multe
si profunde conexiuni si interferente sociale
si umane. De aceea, cercetarea institutiei me-
dierii 1si va extinde in mod necesar sfera de
cunoastere si aprofundare si asupra unor zone
de interferentd in care un loc important il ocu-
pa practica medierii in toatd complexitatea sa,
scopul si finalitatea procesului de mediere.

Cercetarea fenomenul medierii, parte a cer-
cetarii fenomenului juridic, se realizeaza prin
folosirea acelorasi metode utilizate in studiul
dreptului: metode generale si metode concre-
te.

In prezentul articol s-ar putea gisi utiliza-
te diferite metode generale cum ar fi: metoda
generalizarii §i abstractizarii, metoda logica,
metoda istoricd, metoda comparatiei, metoda
sociologicd, metoda analizei sistemice si me-
toda prospectiva sau de prognozare.

Stadiul actual al reglementarilor in
domeniul cercetat

a) in legislatia Romaniei

Forma actuald a legii medierii romanesti,
Legea nr.196/2006 privind medierea si organi-
zarea profesiei de mediator, reduce rolul medi-
atorului doar la atributul facilitarii dialogului,
1ar acest atribut nu este un motiv serios pentru
care un justitiabil, mai ales unul care are de
solutionat un litigiu comercial, ar apela la un
mediator.

Literatura de specialitate numeste acest tip
de mediere, mediere facilitativa, si presupune
o anumita abilitate a mediatorului de a ghida
partile, prin intermediul procesului de comu-
nicare, sa se concentreze pe propriile opinii,
abtinandu-se, totodata, in a-si exprima opinia
cu privire la un anumit acord incheiat intre
parti [11, p.7-51].

Potrivit principalului promotor al acestui
stil de mediere Leonard Riskin, ,, mediatorul
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care foloseste acest stil de mediere are ca mi-
siune principala consolidarea si clarificarea
comunicarii dintre parti pentru a le putea aju-
ta sa decida ce sa faca”| 11, p.119].

Rolul de facilitator al mediatorului in pro-
cesul de mediere este considerat ca fiind prin-
cipalul rol in mai toate definitiile date medierii.
Din economia prevederilor Legii nr.192/2006
privind medierea si organizarea profesiei de
mediator, transpare ideea cd in legea roma-
neasca a medierii rolul mediatorului se redu-
ce, in principal, la facilitarea procesului de
mediere. Acelasi lucru se devoala si din prima
lege a medierii din Republica Moldova, Legea
nr.134/2007 cu privire la mediere.

Acest tip de mediere are ca principale ele-
mente caracteristice: orientarea pargilor de ca-
tre mediator, concentrarea mediatorului si a
medierii asupra partilor, accentuarea comuni-
carii §1 concentrarea asupra interesului urmarit
[8, p.30-33].

Primul element caracteristic, orientarea
partilor de catre mediator, presupune o strate-
gie actoriceascd din partea mediatorului, aces-
ta fiind nevoit, uneori, chiar contrar convinge-
rilor sale privind solutia corectd si echitabila
in cauza supusd medierii de catre parti, sd se
limiteze doar la statutul de a asista si ajuta par-
tile sa ajunga la o intelegere acceptabila.

Asadar, mediatorul facilitativ nu este inte-
resat de obtinerea unui anumit rezultat, el co-
ordoneaza subtil procesul de mediere si asista
partile la deliberari. Poate face Insd unele re-
comandari [8, p.30-33], dar nu cu privire la lu-
area unei anumite decizii hotaratoare privind
solutionarea conflictului. De aceea, in cadrul
medierii facilitative, mediatorul nu poate face
recomandari, nu poate da sfaturi si nu isi poate
exprima opinia asupra solutiilor acceptate de
parti, fapt care, in opinia mea, creaza o imensa
frustare unui mediator cu o oarecare experti-
za.

Mai mult, instituindu-se un cadru ingust
de manifestare a profesiei de mediator prin
prevederile legii medierii, coroborat cu fap-
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tul ca aceasta profesie nu 1si poate demonstra
valentele intr-o societate dezbinata, inselata,
mintitd si debusolatd, se impune o reanalizare
a legii medierii, In sensul cd medierea facili-
tativa cu acest element caracteristic dominant
inclus, sa constituie doar un prim pas in me-
dierea propriu zisa. Abia dupa ce mediatorul
a reusit sa faciliteze comunicarea dintre pari
s-ar putea trece la o mediere adevarata prin
care partile sd-si poatd cunoaste intinderea
drepturilor si obligatiilor, si nu sd incheie o
intelegere bazatd pe un impuls de moment,
pe necunoasterea in totalitate a acestor drep-
turi si obligatii si a consecintelor care decurg
din implementarea intelegerii perfectate prin
acordul de mediere

Al doilea element caracteristic, concentra-
rea mediatorului §i a medierii asupra partilor,
consolideaza primul element prin care media-
torul se concentreaza pe procesul de interacti-
une §i se concretizeaza prin ajutarea partilor sa
comunice mai bine. Odata realizata o comuni-
care buna, se presupune ca partile vor deveni
mai descurcdrete si, fara a li se amputa auto-
nomia de actiune si de decizie, vor fi capabile
sd determine scopul medierii, sd aprobe des-
fagurarea procesului de mediere, sa evalueze
problemele si informatiile, sa genereze optiuni
si sd decidd cum doresc sa actioneze pentru
solutionarea conflictului. Nici reprezentantii
legali ai partilor nu pot influenta decizia, rolul
lor se reduce doar la acela de a asista si sfatui,
pentru a nu se indeparta de la negociere.

Al treilea element caracteristic, accentu-
area comunicarii dintre parti, presupune ca
mediatorul sa realizeze si sa consolideze o
comunicare eficientd intre parti. In acest scop,
mediatorul trebuie, in primul rand, sa realizeze
o comunicare eficientd cu fiecare parte. La ne-
voie, mediatorul poate restrictiona comunica-
rea directd intre parti, pana cand partile vor fi
pregdtite sa se angajeze una fatd de alta intr-o
comunicare eficienta.

In fine, ultimul element caracteristic pe
care il presupune medierea facilitativa il repre-
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zintd concentrarea asupra interesului urmarit
de catre parti.

Analizand conflictul In ansamblul sdu, me-
diatorul ajuta partile sd-si examineze nevoile
proprii si ale partii adverse, sa identifice opti-
unile care s ajute la cresterea gradului in care
partile pot sa obtina ceea ce doresc, iar daca
este necesar, ajutd partile sa negocieze resur-
sele limitate.

Dupa cum putem constata, rolul unui medi-
ator intru-un litigiu comercial, in care comu-
nicarea partilor nu se rezuma doar la aspecte
de ordin subiectiv de comunicare, ci trebuie sa
dezbatd probleme punctuale, de contabilitate,
de marketing, de studiu de piata, de previzi-
une, de expertiza, curs valutar, asociati, divi-
dende, actionari, parteneri de afaceri, fond de
comert, etc., putem presupune cd reducerea
rolului mediatorului doar la facilitarea dialo-
gului, nu este suficient.

Pe buna dreptate, acest tip de mediere se
preteaza cel mai bine in cazul medierii relatiilor
de familie, al medierii penale, al relatiilor de
munca, al protectiei consumatorului, etc., in
general 1n cazurile Tn care avem dea face cu o
multitudine de factori subiectivi, in care cana-
lele de comunicare sunt obturate. In cazul me-
dierii relatiilor comerciale, de cele mai multe
ori, nu avem de-a face cu aceasta situatie.

Din experienta administratorilor de societati
comerciale reiese ca fosta legislatie civild in
materie comerciala din Roméania asigura mai
multd coerenta si simplitate in derularea pro-
ceselor.

Astfel, in cazul unui litigiu partea intere-
sata argumenta in baza dispozitiilor art. 109
alin. (2) C.proc.civ., sau in baza art.6 alin.(2)
NCCiv. daca actele si faptele juridice inche-
iate si/sau savarsite s-au petrecut Inainte de
15.02.2013, prevederile din fostele dispozitii
ale art. 720" C.proc.civ., ca litigiul este in ma-
terie comerciald evaluabil in bani. Caracterul
comercial al litigiului era argumentat $i prin
faptul ca potrivit art. 56 din Codul comerci-
al roman, ,, dacd un act este comercial numai
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pentru una din parti, toti contractantii sunt su-
pusi, incdt priveste acest act, legii comerciale,
afara de disporzitiile privitoare la persoana
chiar a comerciantilor si de cazurile in care
legea ar dispune altfel.”

Exceptia de prematuritate a cererii de che-
mare in judecatd, decurgand din nerespectarea
art.720' C.proc.civ., avea caracter de ordine
publica, putand fi invocata, potrivit art.136
alin.(1) teza a II-a C.proc.civ., in orice stadiu
al pricinii, iar daca reclamantul s-ar fi adresat
instantei fara a Indeplini procedura de mediere
sau procedura prealabila de conciliere directa,
pentru considerentele expuse anterior, actiu-
nea indreptata impotriva paratului comerciant
era inadmisibila.

In noua legislatie civila romaneasca, acesta
prevedere nu mai existd, intrucat initiatorii noi
legi au argumentat faptul ca oricum aceasta
procedura se indeplinea formal, iar acest lucru
tergiversa inutil procesul.

Nu pot fi de acord cu acest rationament din
simplul motiv ca justitiabilii care urmau bene-
vol aceastd procedurd giseau uneori o cale de
solutionare amiabila a litigiului si dosarul nu
mai ajungea in instanta de judecata. Cateodata
era vorba doar de o neintelegere minora, un
accident izolat, o eroare scuzabila, etc.

In prezent aceste litigii cu aceste neajunsuri
ajung pe rolul instantei, iar instanta si asa su-
praaglomerata, nu face decat sa tergiverseze si
mai mult dosarul cauzei.

De lege ferenda, ar trebui sd se introduca in
legislatia romaneasca obligativitatea incercarii
de a se solutiona amiabil un conflict comercial,
nu neaparat prin intermediul medierii, intrucat,
pot exista situatii in care partilor pot comunica
si detensiona singure, instantaneu, orice con-
flict comercial. In caz de nevoie pot apela la
un mediator specializat in litigii comerciale,
care sa le indrume si s le lamureasca in asa fel
incat sa Incheie un acord negociat si acceptabil
pentru fiecare dintre parti, iar daca acest acord
parafat de respectivul mediator ar avea si pute-
re juridica similard unei hotarari judecatoresti
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sau act notarial, constituind titlu executoriu, ar
contribui substantial la intarirea institutiei me-
dierii comerciale.

Este de la sine inteles ca un astfel de me-
diator nu poate sd parcurgd o asemenea pro-
cedurd doar prin facilitarea dialogului dintre
parti. Legea romaneascad nr.192/2006 privind
medierea §i organizarea profesiei de mediator,
ar trebui amendata in asa fel incét justitiabilul
sd poata fi convins ca un mediator autorizat va
face toate demersurile si va aborda orice stil de
mediere pe care il considerad adecvat litigiului
in cauza.

b) in legislatia Republicii Moldova

Legiuitorul moldovean prin noua lege a
medierii, Legea nr. 137/2015 cu privire la me-
diere, dupa opinia mea, a evitat neajunsul de a
obliga mediatorul autorizat de a se limita doar
la rolul de facilitator al procesului de medie-
re.

Potrivit principiului de drept universal vala-
bil “unde legea nu distinge, nici interpretul nu
trebuie sa distinga” — ubi lex non distinguit,
nec nos distinquere debemus, regula care su-
gereaza ca ,, unei formulari generale a textului
legal trebuie sa-i corespunda o aplicare gene-
rald a acestuia, fara a face apel la distinctii
pe care legea nu le prevede[13, p.206], de-
ducem ca prin noua lege a medierii, Legea nr.
137/2015 cu privire la mediere se sugereaza
faptul ca mediatorii autorizati din Republica
Moldova ar putea aborda toate stilurile de me-
diere. Daca intr-adevar intentia legiuitorului
moldovean a fost acesta, atunci acest fapt ar
constitui o abordare indrazneatd a procesului
de mediere, superioara multor state europene,
inclusiv a Romaniei.

Pentru edificare voi prezenta succint stiluri-
le de mediere pe care le poate aborda un medi-
ator, intrucat, se reclama faptul ca insuccesul
medierii in Romania si Republica Moldova se
datoreaza si din cauza ca partile interesate do-
resc uneori i o implicare mai activa a persoa-
nei la care apeleaza pentru solufionarea liti-
giului lor. Asadar, stilurile de mediere, numite
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si tipuri sau forme ale medierii [4, p. 118], au
format obiectul controveselor in literatura de
specialitate. Majoritatea autorilor [14, p.142]
considera ca ar exista patru tipuri esentiale de
mediere: medierea facilitativa sau facilitara,
medierea transformativa sau transformatoare,
medierea evaluativa si medierea narativa. Algi
autori [4, p.118], considera ca exista trei tipuri
esentiale de mediere: medierea facilitara, me-
dierea transformatoare si medierea evaluati-
va.

Intrucat exista o multitudine de péreri asu-
pra clasificarilor stilurilor de mediere, ne vom
limita in a detalia doar cele trei tipuri esentiale
de mediere: medierea facilitara, medierea eva-
luativa si medierea narativa.

Lacunele stilului de mediere facilitara nu
mai are nici un rost sa le readuc in discutie,
intrucat si-au dovedit inutilitatea practica, asa
incat recomand mediatorilor moldoveni sa se
specializeze si pentru a aborda celelalte stiluri
de mediere: medierea transformatoare si me-
dierea evaluativa.

Medierea transformativa sau transforma-
toare reprezintd un proces prin care mediato-
rul ajutd partile sd schimbe calitatea interac-
tiunii dintre ele de la una negativ-distructiva
la una pozitiv-constructiva, generand astfel
o transformare si o regenerare a interactiunii
umane dintre parti. Acest stil de mediere nu
ignord semnificatia rezolvarii unor anumite
probleme, nsa se presupune ca, daca media-
torul isi indeplineste rolul de a le ajuta pe parti
sa interactioneze intr-o maniera pozitiva, prin
incurajarea capacitatii acestora de a delibera,
de a comunica si de a lua decizii, partile se vor
schimba de o maniera pozitiva, iar rezultatul
se va concretiza in faptul cd acestea vor gasi
solutii acceptabile de rezolvare definitivd a
conflictului. Putem astfel constata ca la finalul
procesului de mediere transformativa conflic-
tul existent este solutionat, iar relatiile dintre
parti vor fi nu numai restabilite, ci i conso-
lidate [8, p.58-60] . Medierea evaluativa este
consideratd cea mai performantd abordare a
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procesului de mediere. Prestatia mediatorului
se apropie ca substanta de rolul judecatorului
intr-un litigiu solutionat de instanta statala.
Mediatorul are un rol activ in analizarea con-
flictului si a ceea ce este necesar pentru soluti-
onarea acestuia [7, p.73-74]. Fiind concentrat
pe substanta conflictului, mediatorul, in cadrul
procesului analitic, cautd sa gaseasca solufii
pentru ca respectivul conflict sd poata fi rezol-
vat.

Dupa L.L. Riskin [2], evaluarea conflictu-
lui implica cel putin trei activitati: evaluarea
puterii si a slabiciunii partilor; dezvoltarea si
propunerea de optiuni pentru rezolvarea cazu-
lui; prezicerea rezultatului pe care disputa l-ar
avea in fata instantei de judecata, iar nu in ca-
drul medierii. Cu toate ca o mediere evaluativa
presupune ca mediatorul sd aiba si cunostinte
juridice, literatura de specialitate remarca fap-
tul cd exista o multitudine de directii pe care
poate merge mediatorul pentru a intelege, ana-
liza si impartasi o anumita opinie cu partile [7,
p-80-84].

Astfel, mediatorul se poate concentra pe
negocierea dintre par{i ficdnd o evaluare
obiectiva si structuratd a negocierii. In cadrul
acestei directii, mediatorul poate evalua dina-
mica dintre parti, miscarea acestora in directia
adoptarii unui acord negociat, poate identifica
obstacolele care stau in calea succesului nego-
cierii i poate aprecia si analiza contributia si
progresul partilor la negociere.

O alta directie ce poate fi aleasd de media-
tor constd in concentrarea pe comportamentul
partilor, atat in timpul negocierilor, cat si in
afara acestora. Din aceastd posturd, mediato-
rul poate constata si analiza acele actiuni sau
comportamente necesare incheierii sau nein-
cheierii unui acord, dar mediatorul se va con-
centra numai pe acele actiuni si atitudini care
pot avea un impact pozitiv asupra unei medi-
eri de succes. Apoi mediatorul se poate axa pe
evaluarea prioritatilor partilor si pe solutiile
propuse de acestea pentru rezolvarea conflic-
tului [7, 80-84].
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Evaluarea mediatorului se poate axa si pe
prioritatile sau pe planurile propuse de parti
ca solutii pentru solutionarea conflictului, Tnsa
este dificil de aflat care ar fi prioritatile parti-
lor, iar planurile propuse de parti ar putea fi
inaplicabile sau nedrepte.

Prin urmare, numai un mediator avizat si
experimentat ar putea identifica si analiza un
anumit plan, Intr-o maniera realista si obiecti-
va, si nu subiectiva cum ar fi tentatia partilor
sa-l1 impuna. Mai mult, evaluarea mediatorului
se poate axa si pe alte alternative, in afara ce-
lor mediate prin negociere. In situatia in care
alternativa este mai atractiva decéat acordul
mediat, mediatorul trebuie sa recomande si sa
incurajeze acordul propus si sa analizeze peri-
colele care ar fi existat din acceptarea acordu-
lui, In termenii propusi.

Medierea narativa implica elemente de na-
tura psihologica in prestatia mediatorului, care
in procesul de mediere narativ, porneste la so-
lutionarea conflictului de la naratiunea fiecarei
parti referitoare la problema supusa medierii.
Mediatorul va asculta cu rdbdarea unui psiho-
log versiunea fiecarei parti asupra conflictului,
sentimentele, nevoile si interesele. Pornind de
la toate aceste aspecte relevate de parti, medi-
atorul sintetizeaza si creeaza o noud poveste
care sa fie acceptatd de ambele tabere si care
este de naturd a oferi premisele rezolvarii con-
flictului [9, p.179-198; 4, p.47-48].

In literatura de specialitate s-au format opi-
nii potrivit carora medierea nu este eficienta
in orice conditii. O mediere reusita reusita nu
poate avea loc daca cei doi negociatori au o
relatie afectatd sau conflictul supus procedurii
medierii este unul de o gravitate ridicata.

In ceea ce priveste conflictele de valori mo-
rale sau religioase si de principii, acestea sunt
mai dificil de mediat decat cele de nevoi sau
de interese [1, p.182].

Mediatorul se poate concentra pe fie pe un
element al litigiului cum ar fi continutul sau
relatia, fie sa le vizeze pe ambele[ 1, p.122-
123].
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Unii autori sunt de parere cd esenta misiunii
de mediere consta in amenajarea sau reamena-
jarea relatiei dintre parti si ameliorarea trepta-
td a acesteia [1, p.182]. Astfel, ,, in majoritatea
conflictelor dintre sindicat si management,
partea terta nu trebuie sa fie experta in su-
biect. Calitatile interpersonale §i performanta
sunt cele care definesc mediatorul eficient, iar
nu titlurile academice” [ 3, p.686].

Asadar, mediatorul moldovean poate abor-
da cu succes unul din aceste stiluri de me-
diere si se mai poate folosi de cea mai noua
reglementare a Parlamentului European [23]
in ceea ce priveste medierea — Directiva SAL
(solutionarea alternativa a litigiilor) si Regu-
lamentul SOL (solutionarea online a litigiilor)
- care a aparut ca urmare a unor propuneri for-
mulate de Comisia Europeand in anul 2011,
cu scopul de a imbunatati functionarea pietei
interne de vanzare cu amanuntul si, Tn special,
de a consolida masurile de despagubire pen-
tru consumatori. Directiva si Regulamentul au
fost adoptate in data de 12 martie 2013 de Par-
lamentul European, urmand sa fie transpuse in
dreptul intern al statelor membre, in termen de
2 ani de la data publicarii.

Directiva garanteazd consumatorilor euro-
peni posibilitatea de a-si rezolva diferendele
intr-un timp cat mai scurt, cu costuri cat mai
reduse, oferind astfel o alternativa la metodele
judiciare clasice. Litigiile transfrontaliere re-
prezinta o pondere importantad in cadrul litigi-
ilor existente intre consumatori si comercianti
si, prin urmare, era nevoie de o reglementare
unitara, coerenta, la nivel european. Folosi-
rea metodelor alternative de solutionare a liti-
giilor este benefica si pentru comercianti, care
evita astfel publicitatea asociata unui litigiu in
instanta si costurile intregului proces, in cazul
in care consumatorul castiga litigiul.

Entitatile SAL sunt furnizori de servicii de
solutionare alternativa a litigiilor, care impli-
ca existenta unei terte persoane (arbitru, me-
diator, Ombudsman sau/ si camera de recurs,
aceasta excluzand negocierile directe intre
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parti), care propune sau impune o solutie sau
reuneste partile pentru a le ajuta sa giseasca
o solutie. In ceea ce priveste entititile SOL,
acestea sunt acele entitati care oferd servicii
integral online.

La nivelul Uniunii Europene s-a creat o
platforma online care ofera consumatorilor
acces la informatii privitoare la furnizorii de
servicii SOL, impartiti pe domenii de activi-
tate.

Concret, persoana prejudiciatd prin
achizitionarea online a unui produs sau ser-
viciu va putea depune o plangere prin inter-
mediul acestei platforme. Plangerea va fi co-
municatd comerciantului tot prin intermediul
acestei platforme. Dupa ce comerciantul si
consumatorul au ajuns la un acord cu privire la
entitatea care va solutiona conflictul dintre ei,
entitatea SAL va fi notificata, iar mai departe
procedura aplicabild va fi cea specifica acelei
metode de solutionare alternativa a litigiului.
Practic, platforma online actioneaza ca un ele-
ment de intermediere a comunicdrilor dintre
consumatori, profesionisti si entitatile SAL
sau SOL investite de parti cu solutionarea liti-
giilor.

Avand in vedere numarul extrem de mare
al utilizatorilor de internet in tarile din spatiul
european, odata cu transpunerea acestei direc-
tive, atat medierea directd, cat si medierea in-
tre persoane aflate la distantd pot fi folosite pe
scara larga. De aceasta oportunitate pot benefi-
cia si mediatorii moldoveni si romani, mai ales
ca legislatia medierii permite si executarea de
medieri in mediul online.

Concluzii

Consider cd in Romania ar trebui amenda-
ta legislatia comerciala in asa fel incat aceasta
sa devina mai supla si mai previzibild. Acest
lucru ar contribui decisiv la decongestionarea
instantelor de judecata de multitudinea de do-
sare aflate pe rol.

Justitiabilii nu ar mai fi nevoiti sa astepte ani
in sir o solutie datd de instanta, timp in care,
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chiar daca ar avea castig de cauzd, afacerea
lor s-ar ruina. Asadar, se impune, ca in preala-
bil, litigantii profesionisti sa aiba posibilitatea
sau sa fie obligati prin efectul legii sa incerce
solutionarea amiabili a litigiului lor. In acelasi
timp trebuie sa fie amendata si legea medierii,
in sensul cd mediatorii autorizati in litigii co-
merciale pot aborda orice stil de mediere, iar
acordul semnat si parafat de acestia sd poata
constitui titlu executoriu. Mediatorii autorizati
in litigii comerciale sa fie inregistrati Intr-un
registru special pe site-ul Ministerului Justitiei
si Consiliului de Mediere.

Pentru Republica Moldova, in conditiile
in care va exista un corp al mediatorilor
autorizati 1n litigii comerciale de catre Con-
siliul de Mediere si agreati de Ministerul
Justitiei, consider ca va deveni caduca intro-
ducerea obligativitatii medierii judiciare prin
Legea nr. 31/2017 pentru completarea Co-
dului de procedura civila al Republicii Mol-
dova nr.225/2003 [20], si prin care, potrivit
dispozitiilor art. 1821, 1822, 1823,182"4
si 18275, instanta stabileste campul de aplica-
re a medierii judiciare obligatorii, stabileste
data, informeaza partile despre legea aplica-
bila litigiului, durata procedurilor, posibile
cheltuieli de judecata, posibila solutie a cazu-
lui si efectele ei pentru partile in proces, iar
durata Intregii proceduri nu va depasi 45 de
zile. Oricum fata de aceasta institutie juridi-
ca unicat si-au manifestat opinia criticd ma-
joritatea profisionistilor in drept [12, p. 233-
244] care considera ca aceasta lege nu poate
fi in concordanta cu standardele europene la
care Republica Moldova aspira. Cu toate ca
exceptia de neconstitutionalitate a art. 1821,
18272, 18273,18274 si 18275 din Codul
de procedura civild a fost fundamentata pe
acelasi considerent invocat si In Romania In
Decizia Curtii Constitutionale nr.266/2004,
adicd faptul cd “obligativitatea medierii ju-
diciare este contrard dreptului la un proces
echitabil garantat de articolul 20 din Consti-
tutia Republicii Moldova”, judecatorul con-
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stituant moldovean a respins exceptia invo-
catd pe acest considerent si “a observat ca
obiectivele procedurii medierii judiciare sunt
solutionarea mai rapida a unor categorii de
litigii, descongestionarea instantelor judeca-
toresti si evitarea cheltuielilor de judecata.
Astfel, Curtea a constatat ca aceste obiective
pot fi subsumate scopului legitim general al
ordinii publice prevazut de articolul 54 alin.
(2) din Constitutie.”

Intr-o opinie [12, p.233-244], fata de aceasti
Decizie a Curtii, autoarea Svetlana Slusarenco
in articolul “Medierea in Republica Moldo-
va — realitate si tendinte” remarca faptul ca *
desi Curtea Constitutionald a RM a constatat
ca medierea judiciard obligatorie nu incalca
dreptul la judecarea cauzei intr-un termen re-
zonabil, totusi In ceea ce priveste implicarea
directd a judecatorilor in functionarea institu-
tiei medierii, Consiliul Consultativ al Judeca-
torilor Europeni, organism consultativ de pe
langa Consiliul Europei, a adoptat Opinia nr.
6 (2004) cu privire la judecarea echitabila si
intr-un termen rezonabil si rolul judecatorilor
in procese avand in vedere mijloacele alterna-
tive de solutionare a litigiilor [16]. Concluziile
acestui document sunt urmatoarele:

Recurgerea la mediere, in procedurile civi-
le si administrative, poate fi facuta la initiativa
partilor sau, alternativ, trebuie sa i se permita
judecatorului sa o recomande;

- trebuie sa li se permita partilor sa refuze
recurgerea la mediere;

- refuzul nu trebuie sa incalce dreptul partii
de a obtine o hotarare judecatoreasca in cauza
sa”.

Alaturat acestei opinii as mai adauga faptul
ca judecatorii din toata lumea au un profil pro-
fesional dictat de standardele internationale
cum ar fi ,,Standardele de la Bangalore privind
conduita judiciara [5]”si nu pot juca teatru
pentru a provoca emotii si de a profita de aces-
tea in cadrul medierii judiciare pentru a juca
rolul mediatorului, iar apoi sa reia atitudinea
sobra de judecator, cu atadt mai mult cu cat nu
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exista o practica judiciara uniforma si previzi-
bila. Mai mult, consider ca un mediator auto-
rizat 1n litigii comerciale care ar aborda stilul
de mediere evaluativ, ar obtine aceleasi rezul-
tate, poate chiar mai promitatoare, ca in cazul
medierii judiciare, cu conditia ca acordul sem-
nat si parafat de mediator sa aiba efect de titlu
executoriu.  Singura conditie in elaborarea
viitorului act normativ ar trebui sa fie doar in
respectarea principiului unitdtii de sistem a
dreptului [ 10, p.189].

In acest caz, rationamentul Curtii privind
“obiectivele procedurii medierii judiciare”,
respective, “solutionarea mai rapida a unor ca-
tegorii de litigii, descongestionarea instantelor
judecatoresti si evitarea cheltuielilor de jude-
catd.”, nu mai subsista.
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This article contains a study in the field of interaction and dependence of constitutional guarantees
of Human Rights in the Republic of Moldova on power, economy and capital. The author analyzes the
set of meanings and forms of this democracy, the measure, level and values of citizens who make up a
collective or a lot of people, from the point of view of the means and methods of applying democratic
principles through the prism of citizens ' involvement in the leadership of the state. The interaction and
direct dependence of the implementation of constitutional norms by the political will, the level of the
economy, including the interest and purpose of the dictatorship of capital, is subject to analysis. The
real problem of Western-type democracy with regard to the expectations of citizens is also analyzed. The
article also provides an assessment of democratic values in their current form and content. The most
common and independent opinions, ideas and doctrines are analyzed. Similarly, an analysis is carried
out from the general ideological point of view and the achievement of objective effects, including the
subsequent occurrence of certain consequences. A comparative analysis is made on the opinions of other
famous specialists in this field.

Keywords: waste, recycling, natural resources, extended responsibility, environmental authorities.

REGIMUL JURIDIC AL GESTIONARII DESEURILOR iN REPUBLICA MOLDOVA

Cresterea demograficd, mai ales cea inregistratd in ultimele decenii, nu avea cum sa nu aducd cu sine
si un sir de probleme, in special, cele legate de mediu. Or, odata cu aceasta creste volumul consumului,
iar pe cale de consecinta si a deseurilor de pe urma consumului de produse si servicii. Mai mult, resur-
sele epuizabile devin cele mai vulnerabile, imposibil de compensat chiar si pe calea reciclarii deseurilor
rezultate din utilizarea produselor, iar acestea, la randul lor, din utilizarea materiei prime care, in linii
mari, constituie resurse naturale epuizabile. Considerentele ardatate, in mod normal, au determinat legiu-
itorii statelor dezvoltate sa recurgad la masuri mult mai precise, directe si eficiente pe segmentul regimu-
lui juridic al gestionarii deseurilor de orice fel. Asa s-a facut, ca in ultimul deceniu, legislatia europeand
sd cunoasca noi mecanisme i concepte ce au drept obiectiv reducerea deseurilor si gestionarea eficientd
a celor existente. Unul din acestea ar fi de mentionat sistemul economii circulare care emand in diverse
alte mecanisme strategice ajutdatoare cum ar fi: ecodesignul; ecomarketingul; responsabilitatea extinsd
a producatorului; urmarirea ciclului de viata a produsului; achizitiile ecologice, raportarea informatiei
despre masurile aplicate in vederea reducerii impactului negativ asupra mediului si altele, unele din
ele, recent, fiind preluate si implementate si in Republica Moldova - tard cu mari aspiratii orientate in
directia integrarii europene.

Cuvinte-cheie: deseuri, reciclare, resurse naturale, responsabilitate extinsa, autoritati de mediu.

REGIME JURIDIQUE DE LA GESTION DES DECHETS EN REPUBLIQUE DE MOLDOVA

Cet article contient une étude dans le domaine de l'interaction et de la dépendance des garanties
constitutionnelles des Droits de I'Homme en République de Moldova vis-a-vis du pouvoir, de l'économie
et du capital. L'auteur analyse l'ensemble des significations et des formes de cette démocratie, la mesu-
re, le niveau et les valeurs des citoyens qui composent un collectif ou beaucoup de personnes, du point
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de vue des moyens et des méthodes d'application des principes democratiques a travers le prisme de
l'implication des citoyens dans la direction de I'Etat. L'interaction et la dépendance directe de la mise en
ceuvre des normes constitutionnelles par la volonté politique, le niveau de l'économie, y compris l'intérét
et le but de la dictature du capital, sont sujets a analyse. Le véritable probléme de la démocratie de type
occidental en ce qui concerne les attentes des citoyens est également analysé. L'article fournit également
une évaluation des valeurs démocratiques dans leur forme et leur contenu actuels. Les opinions, idées
et doctrines les plus courantes et les plus indépendantes sont analysées. De méme, une analyse est effec-
tuée du point de vue idéologique général et de la réalisation d'effets objectifs, y compris l'apparition
ultérieure de certaines conséquences. Une analyse comparative est faite sur les opinions d'autres spéci-
alistes célebres dans ce domaine.

Mots-clés: déchets, recyclage, ressources naturelles, responsabilité élargie, autorités environnemen-
tales.

IMPABOBOM PEXUM MEHEI)KMEHTA OTXO/J0OB B PECIIYBJIMKE MOJIJIOBA

Jemoepagpuueckuii pocm, 0cobEHHO 8 NOCieOHUe DeCAmuLemusl, He Mo2 He Nogiedb 3a coOou pso
npoodIeM, 0COOEHHO CEA3AHHBIX C OKpPYJIcatlowell cpedotl. B mo jce apems, ysenuuusaemces o6vem nompe-
Onenus, c1ed08amenvHo, U omxo0bl om nompebieHus npooykmog u yciye. bonee moeo, ucmowaemvie
Pecypcul CMaHo8samest Haubonee Ya36UMbIMU, U UX HEBO3MONCHO KOMIEHCUPOBAMb Oddice 3a cuen nepe-
pabomku omxo008, 6O3HUKAIOWUX 6 pe3yIbmame UCNONb308AHUS NPOOYKMOS, d MO, 8 C80I0 04epedb,
U3-3a UCNONBL30BAHUSL CHIPbA, KOMOPOe, KAK NPABUNO, SGISACMCs UCMOWAeMbIM NPUPOOHBIM PECyPCOM.
Bouueynomsanymeie coodpasicenus 00b1uH0 noOysicoanu 3akoHooameinetl pa3eumslx CMpar npubdeeamo K
20paz0o 6onee MOYHbIM, NPAMBIM U IPHEKMUBHBIM MEPAM 8 Ce2MeHme NPAB08O20 PeXCUMA 00PaleHUs.
¢ omxodamu 11006020 pooa. Takum obpaszom, 6 nociednee decsmuiiemue e8ponelcKoe 3aKOHO0Amenb-
CMBO Y3HANIO O HOBbIX MEXAHUBMAX U KOHYENYUsX, HANPAGIeHHbIX HA COKpAujeHue omxo008 u s¢pgex-
musHoe ynpasienue cyuwjecmgyrouumu omxooamu. OOuH u3 HUX ciedyem YnoMsHyms — peib uoem o
cucmeme YupKyIsapHOU SIKOHOMUKU, KOMOPAsL NPOSABIAENCS 8 PA3TUHBIX OPY2UuXx NONE3HbIX cmpamecuye-
CKUX MEXAHUIMAX, MAKUX KAK: 9KOOU3AUH; IKOMAPKEMUH2; PACUUPEHHAS. OMBEMCMBEHHOCHb NPOU3BO-
oumerns; OMCIEHCUBAHUE HCUSHEHHO20 YUKIA NPOOYKMA, 3elleHble 3aKYNKU, 0OHApoO008anue uH@Gopma-
Yuu 0 Mepax, NPUHAMbIX OJis CHUICEHUS He2AMUBHO20 8030€UCMEUsL HA OKPYHCAIOUVIO CPedy, U OPYIUX,
HeKomopble U3 KOmopblX HeOa8Ho ObLIU NPUHAMbL U peanuzosansl 6 Pecnybnuxe Mondosa - cmpane ¢
BbICOKUMU CIMPEMACHUAMU K e8PONENCKOL UHmMe2PayulL.

Kntoueswvie cnosa: omxoowl, nepepabomia, npupooHsie pecypesbl, pACULUPEHHAS OMBEMCMEEeHHOCMY,
NPUPOOOOXPAHHbIE OPeaAHbL.

Introducere dificila si nerezolvata ,,atat din punct de vedere
organizatoric, cat si legislativ”’. Cu toate ca do-

Dezvoltarea industriald si tehnologica din ) - S>>
meniul protectiei mediului este reglementat de

ultimii ani a condus la o crestere fara prece-

dent a nivelului de producere, prelucrare si
distributie a marfurilor insa, din pdcate, nu a
inregistrat progrese si in directia dezvoltarii
tehnicilor de gestionare a deseurilor rezultate.
Mai mult, adoptarea treptata a unui cadru nor-
mativ strict cu privire la gestionarea deseurilor
a determinat aparitia unei piete de deseuri de
proportii, in jurul careia coexista, intr-un fel
mai mult sau mai putin deghizata, o serie de
interese economice.

Problema gestionarii deseurilor in Republi-
ca Moldova rdmane a fi o problema destul de

Ne 1, 2021

121

un sir de acte legislative si normative, aspectul
legal al gestionarii deseurilor lasa mult de dorit,
fiind necesara atat restructurarea cadrului legal
s institutional, cat si crearea unui sistem integru
de reglementare tehnica si ecologica in domeni-
ile de colectare selectiva pentru reciclarea, va-
lorificarea, eliminarea si depozitarea deseurilor.
Or, potrivit unor date, generarea deseurilor fluc-
tueazd anual, iar cantitatea deseurilor utilizate
si Inhumate este in crestere.

Actualmente, cea mai utilizatd metoda de
tratare a deseurilor menajere este depozitarea
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pe sol, care reprezintd frecvent o sursd impor-
tanta de poluare a solului si apelor subterane.

In contextul dat, salubritatea localititilor si
managementul deseurilor urbane constituie un
obiectiv important al structurilor guvernamenta-
le silocale. Anual, prin intermediul serviciilor de
salubrizare din localitétile urbane se transporta
la depozite de DMS circa 1144-2210 mii m* de
deseuri. Solutia cea mai buna in acest caz ar fi
prelucrarea deseurilor fie de unii agentii econo-
mici, fie de unele intreprinderi de stat si munici-
pale, fapt care nu se realizeaza. Din cauza aceas-
ta, nemultumirile populatiei sunt in crestere in
privinta disconfortului creat prin depozitarea
acestora la sol 1n apropierea localititilor.

Cu toate ca in Republica Moldova
functioneaza cateva Intreprinderi de prelucra-
re a deseurilor, informatia privind volumele
de deseuri reciclate nu este supusa evidentei
statistice.

In anul 2008 a fost generatid o cantitate
totala de 2841,7 mii tone deseuri provenite
din activitatea intreprinderilor. Cea mai mare
parte a acestora, circa 1570 mii de tone, este
reprezentatd de deseuri aferente industriei ali-
mentare si a bauturilor, alte 540 mii tone sunt
deseuri de la intreprinderile de extractie, 249
mii tone provin de la crestere.

Din cantitatea de deseuri de productie, doar
30% au fost utilizate, 50% sunt eliminate prin
depozitare la gunoisti, iar 20% raman in stoc
pe teritoriul intreprinderilor.

In consecinti, gestionarea necorespunzi-
toare a deseurilor pe parcursul ultimilor ani
afecteaza comunitatile locale, amenintd me-
diul si contribuie la emisiile globale de gaze
cu efect de sera [8, p.182], destul de pericu-
loase si agresiv amenintdtoare aspra sanatatii
populatiei din zona.

La capitolul reglementarilor iIn domeniul
gestionarii deseurilor, Republica Moldova
intalneste anumite dificultati de aplicare a lor,
desi legislatia este adaptatd partial la cadrul
legislativ european, nu existd incd suficiente
resurse si subiecti calificati in gestionarea co-
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rectd a deseurilor, si In general, nu existd un
mecanism clar cu privire la aceasta. Or, desi
noua lege privind deseurile [3], prevede me-
canismul responsabilitatii extinse a produ-
catorului nu prevede si o responsabilitate a
consumatorului — cel mai mare generator de
deseuri menajere. De asemenea, mecanismul
responsabilitatii extinse a producatorului, desi
cunoaste reglementare din anul 2016, actual-
mente (2021) inca nu este functional.

Scopul articolului este de a sensibiliza pro-
ducatorul, consumatorul, comerciantul si toti
ceilalti subiecti generatori de deseuri de orice
fel, despre pericolul deseurilor asupra mediului
si, in consecinta, asupra vietii si sanatatii omu-
lui. Mai mult, studiul urmareste scopul iden-
tificarii si sugerarii legiuitorului unor solutii
de Tmbunatatire a cadrului normativ ajutdtor
Legii nr. 209/2016 care ar constitui suport
pentru implementarea deplind a mecanismu-
lui responsabilitatii extinse a producétorului,
in calitate de mecanism economico-financiar
de protectic a mediului. Mai mult, lucrarea
de fata intentioneaza a oferi material, sugestii
si tdlmaciri distincte cadrului juridic doctri-
nar, atat de necesar generatiilor de cercetdtori
preocupati de protectia mediului.

Metode si materialele aplicate. La elabora-
rea prezentei lucrari am recurs la utilizarea unui
spectru larg de metode de cercetare stiintifica,
dintre care enumeram: metoda istorica, meto-
da analizei, metoda sintezei, metoda deductiei,
metoda sistemicad, metoda empirica, metoda ex-
perimentului, metoda interpretativa. De aseme-
nea, la baza lucrarii avem si materialele scrise
de noi cu ocazia elaborarii altor lucrari, materi-
ale ale autorilor strdini si autohtoni consacrati
domeniului protectiei mediului, dintre care
mentiondm pe [. Trofimov, G. Ardelean, P.
Zamfir, R. Tordanov. A. Rotaru, V. Asevschi, A.
Capcelea, Gh. Duca si alti autori remarcati.

Rezultate obtinute si discutii

In contextul cresterii volumului si
diversitatii deseurilor generate, gestionarea
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si reciclarea lor devine o prioritate locala,
nationala si internationala [5, p.11]. Aceasta
se impune din anumite considerente si fac-
tori ce au condus la gestionarea proastd a
deseurilor, atat in zonele urbane, cat si in cele
rurale.

Astfel, urbanizarea influenteaza si ea ge-
nerarea de deseuri, iar locuitorii din zonele
urbane produc mult mai multe deseuri decat
cei din zona rurala. In multe asezari rurale ser-
viciul de salubrizare functioneaza insuficient,
iar n unele nici nu exista un astfel de servi-
ciu, prin urmare o cantitate de deseuri raman
in localitati.

Totodata, crearea serviciilor de salubriza-
re pentru localitatile rurale va cere cheltuieli si
timp, insd, problema deseurilor nu poate fi ne-
glijata.

O perspectiva a solutionarii acestei proble-
me, ar fi organizarea evacuarii si depozitarii
finale al reziduurilor, sau chiar trecerea la me-
toda depozitarii controlate, care se realizeaza
in spatii adecvate cu actiuni de prevenire a po-
ludrii mediului, conditii favorabile fermenta-
rii, fard Tnmultirea insectelor si rozatoarelor n
conformitate cu cerintele sanitare.

Reglementari privind regimul juridic de
gestionare a deseurilor de productie §i
menajere

Urbanizarea acceleratd a determinat o
crestere impresionantd a cantitatii de deseurt,
iar dezvoltarea stiintelor si economiei a ge-
nerat si o serie de probleme legate de marea
diversitate a materialelor noi utilizate in di-
ferite domenii. Beneficiile tehnologiilor mo-
derne — incontestabile, pe de o parte — sunt
»grevate” de procesele de fabricatie care im-
plicad aspecte deosebite aferente gestionarii
ecologice a deseurilor rezultate ca urmare
a realizdrii s1 utilizarii tipurilor noi de am-
balaje. Una dintre marile dificultati asociate
sistemelor moderne de impachetare si con-
servare a produselor este asociata acestor noi
tipuri de materiale (deci noi tipuri de deseuri
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posibil de reciclat): masele plastice [6, p.88],
spre exemplu.

Pentru a face fata acestor ,provocari”,
specialistii si-au concentrat preocuparile in
directia stabilirii unui sistem global de gesti-
onare a deseurilor, apdrand in acest fel un nou
domeniu de interes — managementul deseurilor
solide [6].

Potrivit reglementarilor mai vechi in dome-
niu [4], deseurile constituie substante, materi-
ale, obiecte, resturi de materii prime provenite
din activitati economice, menajere si de con-
sum, care si-au pierdut, integral sau partial,
valoarea initiald de intrebuintare, dintre care
unele sunt reutilizabile dupa prelucrare. Legea
actuald, in planul definirii notiunii de deseu,
devine mai lacunard, mentionind ca este deseu
orice substantd sau obiect pe care detinatorul il
arunca sau are intentia ori obligatia sa 1l arun-
ce. Vedem deci, cd deseuri se considerd nu
doar substantele materiale aruncate, ci si cele
ce urmeaza a fi aruncate ori trebuie aruncate
(depozitate) In mod obligatoriu.

In sensul noii legi, gestionarea deseurilor
inseamna — colectarea, transportul, valorifica-
rea si eliminarea deseurilor, inclusiv suprave-
gherea acestor operatiuni si Intretinerea ulteri-
oard a amplasamentelor de eliminare, inclusiv
actiunile Intreprinse de un comerciant sau un
broker.

In aceiasi directie, prin regim juridic de
gestionare a deseurilor se are n vedere elabo-
rarea §i punerea in aplicare a normelor ce stau
la baza oricarei activitati legate de formarea,
tratarea, ambalarea, depozitarea, transportarea,
acumularea, neutralizarea, prelucrarea, utiliza-
rea, inhumarea sau distrugerea deseurilor.

Acestea fiind definite, mai trebuie de spe-
cificat faptul cd functionalitatea eficientd a
cadrului juridic de reglementare, potrivit unor
tactici si norme, sporeste In contextul in care
acesta se bazeaza pe o divizare judicioasa a tu-
turor compartimentelor care il alcatuiesc.

In aceasta ordine de idei, legiuitorul a re-
glementat regimul juridic de gestionare a
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deseurilor tinand cont de urmatoarele compar-
timente:

» competenta autoritatilor administratiei
publice centrale si locale;

» cerinte generale privind gestionarea
deseurilor;

» autorizarea, controlul, evidenta si siste-
mul informational Tn domeniul activitatilor de
gestionare a deseurilor;

» obligatii  in  domeniul
deseurilor;

> cerinte de gestionare a anumitor catego-
rii de deseuri importul si exportul deseurilor;

» raspunderea pentru incalcarea legislatiei
privind deseurile.

gestionarii

Competenta autoritatilor administratiei
publice centrale si locale

In scopul asiguririi eficientei activitatilor in
domeniul gestionarii deseurilor, prin legislatia
in vigoare se Tmputernicesc o serie de organe
cu competenta atat de specialitate, cat si ge-
nerale.

Totusi, tindnd cont de complexitatea dome-
niului respectiv, a fost necesara si o delimitare
strictd a competentelor fiecarui subiect investit
cu atributii Tn asigurarea securitatii utilizarii pro-
duselor si deseurilor de productie si menajere.

Astfel, intru realizarea atributiilor sale Gu-
vernul Republicii Moldova detine urmatoarele
competente distincte:

a) realizeazd obiectivele si stabileste
directiile prioritare In domeniul gestionarii
deseurilor;

b) aproba Strategia nationald de gestionare
a deseurilor si Programul national pentru ges-
tionarea deseurilor;

c) aproba actele normative in domeniul
gestionarii deseurilor pentru asigurarea imple-
mentarii prezentei legi, inclusiv metodologia
de calculare a tarifelor n acest domeniu;

d) determinda modalitatea de gestionare a
unor categorii de deseuri, inclusiv a celor pe-
riculoase, In conformitate cu prevederile pre-
zentei legi si ale legislatiei internationale;
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e) In cazul in care autoritatile administratiei
publice locale nu-si dau acordul in termen de
3 luni din momentul sesizarii acestora, ia de-
ciziile definitive pentru amplasarea obiectelor
regionale de importantd nationald privind va-
lorificarea, tratarea, reciclarea, eliminarea, de-
pozitarea sau inhumarea deseurilor, cu conditia
respectarii cerintelor de mediu, conform Legii
exproprierii pentru cauza de utilitate publica
nr. 488-XIV din 8 iulie 1999, si a altor cerinte
de ordin social.

Autoritatea centrald, abilitatd cu gestiunea
resurselor naturale si cu protectia mediului in-
conjurator — Ministerul Agriculturii, Dezvol-
tarii Regionale si Mediului, are urmatoarele
atributii:

a) elaboreaza, pregateste spre aprobare si
coordoneaza realizarea documentelor de poli-
tici prevazute la art. 8 lit. b) si implementa-
rea tratatelor internationale la care Republica
Moldova este parte;

b) initiazd si asigura elaborarea, promo-
varea spre aprobare si coordonarea realizarii
actelor legislative si actelor normative ale Gu-
vernului in domeniul gestionarii deseurilor;

¢) dirijjeaza metodologic organizarea eva-
ludrii impactului asupra mediului evaluarii
strategice de mediu si a expertizei ecologice
de stat;

d) asigurd monitorizarea, prin intermediul
autoritatilor administrative subordonate, a im-
pactului asupra factorilor de mediu cauzat de
deseuri si deduce indicatorii de gestionare a
deseurilor;

e) constituie, prin intermediul autoritatii ad-
ministrative din subordine, punctul de legatura
pentru comunicarea §i cooperarea cu Agentia
Europeand de Mediu in ceea ce priveste
legislatia privind deseurile si indicatorii de
gestionare a acestora;

f) constituie autoritate competentd, punct
oficial de contact si punct focal pentru tratatele
internationale de mediu cu privire la gestiona-
rea deseurilor la care Republica Moldova este
parte;
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g) asigurd coordonarea procesului de sta-
bilire a instrumentelor economice pentru re-
ducerea efectelor negative cauzate de deseuri
pentru mediu, inclusiv a procesului de elabo-
rare, operare si emitere a deciziei de eliberare
a garantiei financiare stabilite pentru acoperi-
rea costurilor de finantare a operatiunilor de
colectare, tratare, valorificare si eliminare a
deseurilor de produse supuse unui regim de
raspundere extinsa a producatorului;

h) examineaza si aproba planurile anuale
de actiuni ale autoritdtilor administrative sub-
ordonate in ceea ce priveste supravegherea si
controlul gestiondrii deseurilor, de asemenea
monitorizeaza implementarea acestora;

1) prezinta si asigurd Guvernul cu informatii
privind implementarea documentelor de poli-
tici mentionate la lit. a) si cu informatii privind
gestionarea deseurilor si starea mediului in ra-
port cu gestionarea deseurilor;

j) contribuie la colectarea si diseminarea
informatiei privind generarea deseurilor si
masurile de gestionare a acestora, inclusiv in
context transfrontalier, si asigura accesul pu-
blicului la informatie conform prevederilor
art. 38;

k) organizeaza, impreund cu alte autoritdti
publice si cu organizatiile neguvernamentale,
programe de instruire si educare a populatiei
in domeniul gestionarii deseurilor;

1) asigurd colaborarea administrativa
si schimbul de informatii cu alte state si
organizatii internationale in domeniul ges-
tiondrii deseurilor, precum s§i raportarea in
cadrul tratatelor internationale de mediu cu
privire la gestionarea deseurilor la care Re-
publica Moldova este parte conform proce-
durilor de raportare si comunicatii stabilite in
cadrul acestora;

m) constituie  posesorul  Sistemului
informational automatizat ,,Managementul
deseurilor” (denumit in continuare — SIA MD),
mentionat la art. 33 si asigura conditiile juridi-
ce, organizatorice si financiare pentru crearea
acestuia.
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Deciziile luate, in limitele competentei sale,
de autoritatea centrala abilitatd cu gestiunea
resurselor naturale si cu protectia mediului In-
conjurdtor in domeniul gestiondrii deseurilor
sunt executorii pentru toti agentii economici $i
pot fi atacate 1n instanta de contencios admi-
nistrativ competenta.

Cu competente in domeniul gestionarii
deseurilor sunt investite mai multe autoritdti
din subordinea autoritatii centrale in dome-
niul protectiei mediului, cum ar fi:

v Agentia de Mediu, cu urmatoarele
atributii:

a) participa la promovarea politicii de stat
in domeniul gestionarii deseurilor;

b) asigurd implementarea sistemului inte-
grat de gestionare a deseurilor

c) participa la elaborarea §i implementarea
strategiilor de gestionare a deseurilor si a pro-
gramelor speciale de prevenire si pronosticare
a formarii deseurilor, precum si de combatere
si lichidare a focarelor de stocuri de deseuri
periculoase;

d) participd la elaborarea i avizarea pro-
iectelor de acte normative privind gestionarea
deseurilor;

e) participa la implementarea tratatelor si
acordurilor internationale ce tin de gestiona-
rea deseurilor si transportarea peste frontiera
a acestora;

f) colaboreazd, in limitele competentei,
pe probleme de gestionare a deseurilor, cu
autoritatile administratiei publice centrale si
locale, cu Academia de Stiinte a Moldovei cu
institutii de cercetdri stiintifice, cu institutiile
de Invdtamant si asociatiile obstesti de profil,
cu alte persoane juridice de drept public sau
privat, precum §i cu persoane fizice;

g) organizeaza, in limitele competentei, se-
minare, conferinte la nivel national si regio-
nal, instruirea cadrelor, agentilor economici si
informarea publicului pe probleme ce tin de
gestionarea deseurilor;

h) examineazd documentatia privind evalu-
area impactului asupra mediului i emite acor-
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dul de mediu pentru proiecte publice si priva-
te, inclusiv pentru activitatile planificate ce tin
de gestionarea deseurilor;

1) efectueaza expertiza ecologica de stat a
proiectelor de documente de politici, a actelor
normative in domeniul gestiondrii deseurilor si
documentatiei de proiect si planificare pentru
constructia sau reconstructia Intreprinderilor
si altor obiecte generatoare de deseuri, precum
si pentru obiectele ce tin de infrastructura de
gestionare a deseurilor;

j) asigurd eliberarea, suspendarea, pre-
lungirea sau retragerea, conform art. 25, a
autorizatiei de mediu pentru gestionarea
deseurilor, inclusiv pentru dotarea si disponi-
bilitatea permanenta a instalatiilor portuare;

k) elibereaza documentele de notificare la
transportarea peste frontiera a deseurilor, con-
form actelor normative aprobate de Guvern;

1) asigurad stabilirea tintelor de colectare se-
parata si reciclare pentru deseurile de produse
supuse reglementarilor de responsabilitate ex-
tinsd a producatorului, conform prezentei legi
si actelor normative aprobate de Guvern;

m) este detinatorul SIA MD si asigurd
tinerea acestuia.

v Inspectoratul pentru Protectia Mediului,
cu urmadtoarele atributii:

a) exercitd controlul si supravegherea de stat
a gestionarii deseurilor, inclusiv a deseurilor de
produse supuse reglementarilor de responsabi-
litate extinsad a producatorului, exercitd contro-
lul in domeniile de activitate economica asupra
respectarii prevederilor prezentei legi si ale ac-
telor normative de catre institutii, organizatii,
agentii economici, indiferent de tipul de propri-
etate si forma juridica de organizare, si de catre
persoanele fizice, inclusiv strdine;

b) exercitd controlul de stat privind res-
pectarea de catre institutii, organizatii si
agentii economici a limitelor de depozitare
a deseurilor, a tintelor de colectare separata
si reciclare a diferitor fluxuri de deseuri si a
deseurilor de produse supuse reglementarilor
de responsabilitate extinsa a producdtorului;
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c) tine evidenta si efectueaza inventarieri
la agenti economici, institutii $i organizatii
privind formarea, valorificarea si eliminarea
deseurilor, precum si stocurile de deseuri pas-
trate;

d) suspenda, total sau partial, potrivit pro-
cedurii prevazute de Legea nr. 131/2012 pri-
vind controlul de stat asupra activitatii de in-
treprinzator, activitatea agentilor economici in
caz de depistare a incélcarilor foarte grave ale
reglementarilor privind gestionarea deseurilor,
daca acestea pot conduce la poluarea mediu-
lui;

e) constatd si examineazd contraventii
si aplicd sanctiuni conform Codului
contraventional al Republicii Moldova nr.
218-XVI din 24 octombrie 2008 si inainteaza
actiuni pentru recuperarea prejudiciului cau-
zat mediului ca urmare a incalcarii prevede-
rilor actelor legislative si normative in cadrul
desfasurarii activitatii.

De asemenea, in temeiul noii legi privind
deseurile, cu atributii clare sunt investite si
autoritdtile administratiei publice locale.

Asadar, in vederea implementarii legislatiei
in domeniul gestionarii deseurilor, autoritatile
administratiei publice locale, in limita resurse-
lor financiare aprobate in acest scop de catre
consiliul local pe anul bugetar respectiv, reali-
zeaza urmatoarele activitati:

a) crearea unui sistem eficient de colectare,
de asigurare etapizatd a conditiilor pentru co-
lectare separata si de transportare a deseurilor
si stabilirea modului de functionare a acestuia,
in conformitate cu prevederile prezentei legi si
ale altor acte normative;

b) alocarea terenurilor necesare pentru co-
lectarea separatd a deseurilor, inclusiv pen-
tru colectarea deseurilor de produse supuse
reglementarilor de responsabilitate extinsa
a producatorului, dotarea acestora cu contai-
nere specifice tipurilor de deseuri, precum si
functionalitatea acestora;

d) amenajarea unor spatii speciale pentru
depozitarea deseurilor colectate separat, di-
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mensionate corespunzator, pentru a asigura
protectia mediului si a sdnatatii populatiei;

e) depozitarea deseurilor municipale doar
in locurile special amenajate in corespundere
cu documentatia de urbanism;

g) evidenta datelor si informatiilor privind
deseurile si gestionarea deseurilor munici-
pale colectate de la populatie, de la unitatile
comerciale si institutii, in bazd de contract,
raportand anual aceste date, prin intermediul
operatorilor de gestionare a deseurilor munici-
pale, Ministerul Agriculturii, Dezvoltarii Re-
gionale si Mediului in conformitate cu meto-
dologia de tinere a evidentei si de transmitere
a informatiei, aprobata de Guvern.

De asemenea, autoritatile administratiei pu-
blicelocalecontribuie,inlimitelecompetentelor
stabilite de prezenta lege, la stabilirea unui sis-
tem de management integrat al deseurilor la
nivel regional si asigurd cooperarea regionala
in vederea constituirii asociatiilor regionale de
management al deseurilor.

Dupa cum mentionam la inceput, o noutate
in domeniul reglementarii regimului deseurilor
este institutia responsabilitatii extinse a pro-
ducatorului bazata pe conceptul european al
economiei circulare, unde producatorul are
obligatia de a urmari Intregul ciclu de viata a
produsului, determinand intoarcerea produsu-
lui sau la el sub forma de deseu.

In acest sens, potrivit art. 12 din Legea nr.
209/2016 pentru a consolida reutilizarea si
prevenirea, reciclarea si alte tipuri de valori-
ficare a deseurilor, persoanele fizice sau juri-
dice (producatorul produsului) care, la nivel
profesional, proiecteazd, produc, prelucrea-
74, trateazd, vand si/sau importd produsele
mentionate la alin. (14) sunt supuse regimului
de responsabilitate extinsa a producétorului.

Responsabilitatea extinsa a producatorului
reprezintd totalitatea de obligatii impuse pro-
ducatorilor, fie individual, fie colectiv, pentru
recuperarea si valorificarea sau reciclarea pro-
duselor scoase din uz. Activitatile pentru apli-
carea responsabilitatii extinse a producatoru-
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lui vizeaza masurile de acceptare a produselor
returnate si a deseurilor care raman dupa uti-
lizarea respectivelor produse, precum si ges-
tionarea ulterioard a deseurilor §i asigurarea
financiara pentru aceste activitati.

Activitdtilepentruaplicarearesponsabilitdtii
extinse a producatorului trebuie sa fie nsotite
de masurile necesare pentru a incuraja atat
proiectarea ecologica si producerea de produ-
se, cat si utilizarea componentelor si materia-
lelor care au un impact redus asupra mediului
si care genereazd o cantitate scdzuta de deseuri
in timpul producerii si al utilizarii ulterioare,
precum si pentru a se asigura ca valorificarea si
eliminarea produselor care au devenit deseuri
se realizeaza 1n conformitate cu respectarea
prevederilor art. 3 si 4. Prezenta substantelor
periculoase in produsele mentionate la alin.
(14), supuse in mod prioritar reglementarilor
de responsabilitate extinsa a producatorului,
precum mercurul, cadmiul, plumbul, cromul
hexavalent, bifenilii polibromurati, eterii de
difenil polibromurati si substantele ce distrug
stratul de ozon, inclusiv hidroclorofluorocar-
burile, este reglementatd prin prezenta lege
si prin actele normative privind gestionarea
acestor produse, aprobate de Guvern. Masu-
rile mentionate trebuie sd incurajeze dezvol-
tarea, producerea si comercializarea produse-
lor cu utilizari multiple, care sunt durabile din
punct de vedere tehnic si care pot, dupa ce au
devenit deseuri, sa faca obiectul unei valorifi-
cari sigure $i al unei elimindri ce nu polueaza
mediul.

De asemenea, o noutate pentru reglemen-
tarea regimului deseurilor o constituie si sis-
temul informational automatizat ,,Manage-
mentul deseurilor”. Astfel, in temeiul legii nr.
209/2016, art. 33, unitatile si intreprinderile
ce sunt antrenate in activitatile de gestionare
a deseurilor, inclusiv producatorii de deseuri,
participd la procesul de raportare a datelor
si informatiilor despre deseuri si gestiona-
rea acestora conform cerintelor stipulate in
lege si prevederilor conceptului Sistemului
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Informational Automatizat ,,Managementul
Deseurilor” (SIA MD), aprobat de Guvern.
SIA MD reprezinta totalitatea produselor de
program si a echipamentelor tehnice destina-
te colectarii, stocarii si procesarii informatiei,
formand resursa informationald Registrul
»Managementul deseurilor”, care va include
evenimentele legate de circuitul economic al
acestora, documentele care insotesc acest cir-
cuit, inclusiv exportul si importul de deseuri,
producatorii de deseuri si agentii economici
autorizati pentru a activa in acest domeniu,
precum si automatizarea business-proceselor
subiectilor circuitului deseurilor si furniza-
rea informatiilor privind circuitul deseurilor
catre autoritatile publice, persoanele fizice si
juridice prin intermediul portalului departa-
mental.

Informatia privind realizarea masurilor ce
tin de aplicarea responsabilitatii extinse a pro-
ducatorului pentru produsele mentionate la art.
12 si datele privind cantitatea de produse puse
la dispozitie pe piatd, specificata in tone si nu-
mar de unitati, precum si informatia privind
cantitatea, numarul si categoriile deseurilor
colectate si tratate fac parte din SIA MD.

Concluzii

Din analiza continutului noii legi privind
deseurile, constatam ca aceasta vine sa aduca
in concordanta prevederile legislatiei noastre
cu cea a Uniunii Europene pe segmentul ges-
tiondrii deseurilor, acestea avand la baza con-

ceptul economiei circulare care cu mult timp in
urma si-a aratat eficienta la nivel international.
Cu toate aceste, mai avem multe rezerve la
capitolul implementare, dar si a dezvolta-
rii legislatiei conexe domeniului gestionarii
deseurilor, precum si a legislatiei de mediu,
in ansamblu, ce ar stradui sa reduca cantitatea
deseurilor, iar cele existente sd fie prelucrate si
reutilizate cat de mult posibil fara efecte nega-
tive asupra mediului, iar In consecinta, asupra
sanatatii si calitatii vietii omului.
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The public water supply and sewerage service includes the totality of activities of public utility and
general economic and social interest carried out for the purpose of the collection, treatment, transpor-
tation, storage and distribution of drinking water on the territory of the administrative-territorial unit,
as well as for the purpose of the collection and purification of wastewater. This service is regulated, in
particular, by the Law on public water supply and sewerage service No. 303/2013. The object of the law
represents the creation of the legal framework for the establishment, organization, operation, regulation
and monitoring of the public drinking water supply and sewerage service in the conditions of accessibili-
ty, availability, reliability, continuity, competitiveness, transparency, respecting quality, safety and envi-
ronmental protection. Everything that exceeds these activities is not subject to the regulation of the Law
No. 303/2013. And the application of the “share’ is an illegal activity that is punishable in accordance
with the legislation in force.

Keywords: public service, water, sewerage, share, environmental protection.

LEGALITATEA «COTEI-PARTI» iN FACTURAREA SERVICIULUI PUBLIC DE
ALIMENTARE CU APA SI DE CANALIZARE

Serviciul public de alimentare cu apa si de canalizare este un serviciu vital pentru populatie (atdt
pentru persoanele fizice, cat si cele juridice). Acesta cuprinde totalitatea activitatilor de utilitate publica
si de interes economic §i social general efectuate in scopul captarii, tratarii, transportului, inmagazinarii
si distribuirii apei potabile pe teritoriul unitatii administrativ-teritoriale, precum si in scopul colecta-
rii §i epurarii apelor uzate. Serviciul este reglementat, in special, de Legea privind serviciul public de
alimentare cu apa §i de canalizare nr. 303/2013. Obiectul legii reprezinta crearea cadrului legal pentru
infiintarea, organizarea, functionarea, reglementarea si monitorizarea serviciului public de alimentare
cu apa potabila si de canalizare in conditii de accesibilitate, disponibilitate, fiabilitate, continuitate,
competitivitate, transparentd, cu respectarea normelor de calitate, de securitate §i de protectie a mediu-
lui. Tot ce excede acestor activitdti, nu face obiectul de reglementare a Legii nr. 303/2013. lar aplicarea
“cotei parti” este o activitate ilegald care se pedepseste in conformitate cu legislatia in vigoare.

Cuvinte-cheie: serviciu public, apd, canalizare, cota-parte, protectia mediului.

LA LEGALITE DE LA «QUOTE-PART» DANS LA FACTURATION DU SERVICE
PUBLIC D'EAU ET D'ASSAINISSEMENT

Le service public d'approvisionnement en eau et d'assainissement comprend toutes les activites d'utilite
publique et d'intérét économique et sociale générale effectuées aux fins de captage, de traitement, de
transport, de stockage et de distribution de l'eau potable sur le territoire de l'unité administrative-territo-
riale, ainsi qu'aux fins de collecte et de l'épuration des eaux usées. Ce service est réglemente, notamment,
par la Loi sur le service public d'approvisionnement en eau et d'assainissement n°’303/2013. L objet de la
Loi est la création du cadre juridique pour I’établissement, [’organisation, le fonctionnement, la régle-
mentation et la surveillance du service public d’approvisionnement en eau potable et d’assainissement
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dans des conditions d’accessibilité, de disponibilité, de fiabilité, de continuité, de compétitivité, de trans-
parence, en respectant les normes de qualité, de sécurité et de protection de |’environnement. Tout ce qui
dépasse ces activités n’est pas soumis a la réglementation de la Loi n°303/2013. Et ’application de la
«quote-party est une activité illégale qui est punissable conformément a la législation en vigueur.
Mots-clés: Service public, I’eau, [’assainissement, la quote-part, la protection de [’environnement.

3AKOHHOCTbD «J0JIW» B CYETAX OBIIIECTBEHHOM YCJYI'A
BOJOCHAB/XEHUA U KAHAJIU3ALIUU

Cryoicoa obugecmeennoco 8000CHAOICEHUs U KAHAIUZAYULU BKIIOUaem 6 cebsi 6ce 8Uobl Oesimenb-
HOCMU KOMMYHAIbHO20 O00UeIKOHOMUHLECKO20 U COUUANbHO20 3HAYEHUS, OCYUieCmBseMble C Yelblo
coopa, 0bpabomxu, MpaHcnOPMUpPOBKU, XPAHEHUs U PACHpeOeleHUs NUMbesoli 800bl HA MeppUmopulL
AOMUHUCTPAMUBHO-NEPPUMOPUATILHOU eOUHUYbL, d MaKdice 0 cOopa U OYUCMKU CTMOYHBIX 800. []aH-
Has yciyea peaiamenmupyemcs, 6 uacmuocmu, 3akonom Ne. 303/2013 o kommyHanbHom 6000CHAOICEHUU
u kananusayuu. Llenvio 3akona saengemcs co30anue npasosoli OCHO8bL 0Jis 00PA308AHUS, OpeAHU3AYUL,
DYHKYUOHUPOBAHUS, Pe2yIUPOBAHUS U MOHUIMOPUHEA KOMMYHAIbHBIX CIYHCO NUMbEe8o2o 8000CHAb Ce-
HUA U KAHAAU3AYUU 8 YCIA08UAX OOCMYNHOCHIU, HAOEHCHOCMU, HENpepbi6HOCMU, KOHKYPEHMOCNocoo-
HOCMU, NPO3PAYHOCMU, COONIOOEHUsI Kauecmaa, He30nacHoCmu U OXpauvl OKpyxcaoujel cpeosl. Bee,
YUMo BbIXOOUM 3A PAMKU NEePEeyUCIeHHbIX 81008 OesimelbHOCmU, He peaiamenmupyemcs 3akonom No.
303/2013. A npumerenue «00IU» - SO HE3AKOHHAS OesIMeNbHOCMb, NPeciedyemdst CO2NACHO 0elticmeyio-
wemy 3aKOHO0amenbCmay.

Knroueevie cnosa: kommynanvHas ciyxcoa, 600a, Kanaiusayus, 00jis, OXPAHA OKpPyscarujeli cpeovl.

Introducere la bransamentul blocului locativ si suma tutu-
ror contoarelor instalate in apartamente, asa
numita “cota parte” au fost abrogate. Distribu-
irea pe apartamente a volumului de apa inre-
gistrat de contorul de la brangamentul blocului
locativ se va efectua in baza Regulamentului
cu privire la prestarea serviciilor comunale
si ne comunale, folosirea, exploatarea si ad-
ministrarea locuintelor, care va fi aprobat de

Ultima modificare a Legii privind serviciul
public de alimentare cu apa si de canalizare nr.
303/2013 a reprezentat o revizuire si comple-
tare pe cat de inovativa, pe atat de necesard a
cadrului legal care reglementeaza acest sector.
Astfel, si-a gasit reflectare 1n lege aspecte pri-
vind politica nationala de regionalizare a servi-
ciului de alimentare cu apa si de canalizare; re-
gimul juridic al sistemelor publice de alimen- ~ Guvern.
tare cu apa si de canalizare; redeventa achitata Temeiul acestei modificari are la baza
pentru transmiterea dreptului de folosintd a obiectul de reglementare a Legii nr. 303/2013,
bunurilor domeniului public/ privat al unitatii ~§1 anume activitatea de furnizare/prestare a
administrativ-teritoriale; tariful pentru produ- ~ serviciului public de alimentare cu apa si de
cerea si/sau transportarea apei in vederea re- canalizare, prin intermediul sistemelor publice
distribuirii; Fondul de dezvoltare etc. de alimentare cu apa si de canalizare constru-

Prin aceeasi lege, a fost modificat, inclu- ite pe domeniul public al unitatii administra-
siv art. 29 alin. (2) din Legea 303/2013, care tiv-teritoriale, pand la limita de proprietate.
reglementeazi facturarea serviciului public de ~ Astfel, raporturile privind furnizarea/prestarea
alimentare cu api si de canalizare in blocurile ~ serviciului pe proprietatea privata exced ca-
locative unde contractele de furnizare/prestare ~ drul legal al Legii nr. 303/2013.

a serviciului sunt incheiate de operator cu ad- In detrimentul acestor modificari, intre-
ministratorul blocului locativ. prinderile municipale de gestionare a fondu-

Reglementarile privind distribuirea dife- lui locativ au continuat calcularea si incasarea
rentei intre volumul inregistrat de contorul de  “cotei-parti” la facturarea serviciului de ali-

130 Ne 1, 2021



LILIANA BELECCIU

THE LEGALITY OF THE “SHARE” IN THE BILLING OF THE PUBLIC WATER SUPPLY AND SEWAGE SERVICE

mentare cu apa si de canalizare in blocurile
locative'.

Acest fapt poate fi dedus si din numarul pe-
titiilor depuse la Agentia pentru Protectia Con-
sumatorului si Supravegherea Pietei. Autori-
tatea ne-a comunicat cd dintre nemultumirile
consumatorilor privind furnizarea/prestarea
serviciului de alimentare cu apa si de canali-
zare, cel mai des semnalate se refera la «cota
parte». Consumatorii 1si exprimd nemulfu-
mirea privind achitarea acesteia, in contextul
detinerii unor contoare de apd verificate me-
trologic.

Metodologia de cercetare stiintifica folosi-
td. In procesul de elaborare a studiului dat am
folosit mai multe metode de cercetare stiinti-
ficd cum ar fi: cele generale (sau comune) si
speciale. De remarcat faptul ca cea mai mare
parte a problemelor speciale ale stiintelor na-
turale si chiar unele etape de cercetare necesita
utilizarea de metode speciale de solutionare.
Din metodele generale de cercetare stiintifica
am folosit:

1) metodele empirice de cercetare (obser-
varea, comparatia,);

2) metodele utilizate atat la nivel de cerce-
tare empiricd cat si teoreticd (abstractizarea,
analiza si sinteza, inductia si deductia, mode-
larea);

3) metodele teoretice de cercetare (ascensi-
unea de la abstract la concret).

Particularitatile serviciului public de
alimentare cu apa si canalizare

intémplétor sau nu, in toamna anului 2020,
un grup de deputati au inregistrat un proiect
de lege cu privire la modificarea Legii privind
serviciul public de alimentare cu apa si cana-
lizare nr. 303/2013(initiativa legislativa nr.
462 din 24.11.2020). Potrivit notei informati-
ve, proiectul de lege a fost elaborat in scopul
imbunatatirii reglementarilor relatiilor dintre

' A se vedea in acest sens: https://anre.md/cota-parte-la-
apa-este-ilegala-gestionarii-risca-sa-fie-sanctionati-pentru-
exces-de-putere-sau-depasirea-atributiilor-de-serviciu-3-77
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operator si consumatorul serviciului public de
alimentare cu apa si de canalizare. In funda-
mentare se aratd cd la ora actuala, operatorii
serviciului public de alimentare cu apa si de
canalizare practicd incheierea contractului de
furnizare/prestare a serviciului public cu ad-
ministratorii blocurilor locative, iar facturarea
are loc in baza indicilor contorului comun in-
stalat la brangsamentul blocului. Toate acestea
in conditiile in care consumatorii finali au in-
stalate contoare individuale, verificate metro-
logic conform cerintelor previzute de Legea
metrologiei nr. 19/2016.

Desi in partea finala a notei informative
este specificat ca modificarile propuse vor asi-
gura respectarea drepturilor consumatorilor
persoane fizice si vor diminua abuzurile ce pot
veni din partea administratorilor blocurilor lo-
cative, autorii proiectului de lege nu sesizeaza
ca acestea sunt raporturi de drept privat, regle-
mentate prin alte acte normative, nicidecum
prin Legea nr. 303/2013.

Pentru o mai buna intelegere a modului de
organizare si functionare a serviciului public
de alimentare cu apa si de canalizare, a drep-
tului si obligatiei operatorului de a furniza/
presta acest serviciu vital, Tn continuare vom
prezenta cele mai importante reglementari
legale stabilite in Legea privind serviciul pu-
blic de alimentare cu apd si de canalizare nr.
303/2013.

Potrivit art. 3 alin. (1) din Legea nr.
303/2013, serviciul public de alimentare cu
apa si de canalizare cuprinde totalitatea acti-
vitatilor de utilitate publica si de interes eco-
nomic si social general efectuate In scopul
captarii, tratarii, transportului, Thmagazinarii
si distribuirii apei potabile sau tehnologice
la toti consumatorii de pe teritoriul unei sau
al mai multor localitati, precum si in scopul
colectarii, transportului, epurarii si evacuarii
apelor uzate.

Mentionam ca serviciul public de alimen-
tare cu apa si de canalizare face parte din sfe-
ra serviciilor publice de gospodarie comunala
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organizate la nivelul unitdtilor administrativ-
teritoriale, care are drept scop asigurarea ali-
mentarii cu apa, canalizarea si epurarea apelor
uzate pentru toti consumatorii de pe teritoriul
localitatii.

Acest serviciu public are 2 componente:

a) serviciul public de alimentare cu apa,
reprezentand totalitatea activitatilor necesare
pentru: captarea apei brute din surse de supra-
fata sau subterane; tratarea apei brute; trans-
portarea apei potabile si/sau tehnologice; in-
magazinarea apei; distributia apei potabile si/
sau tehnologice;

b) serviciul public de canalizare, reprezen-
tand totalitatea activitatilor necesare pentru:
colectarea, transportarea si evacuarea apelor
uzate de la consumatori la statiile de epurare;
epurarea apelor uzate si evacuarea apei epura-
te Tn emisar.

In Republica Moldova aceste 2 componen-
te ale serviciul public de alimentare cu apa si
de canalizare sunt asigurate de catre un singur
operator(este cazul a peste 80% din operato-
rii apa-canal). Insa, este posibila si separarea
acestora, existand operatori care vor furniza
doar serviciul public de alimentare cu apa(spre
exemplu: Intreprinderea Municipald «Apa-ca-
nal Balti»; operatorii din comune si sate unde
este organizat doar serviciul de alimentare cu
apd), operatori care vor presta doar servi-
ciul public de canalizare(spre exemplu, SRL
«GLORIN Engeneering» Balti), operatori
care vor asigura doar anumite activitati din
cadrul acestor servicii(spre exemplu, Intre-
prinderea de Stat «Acva-Nord» care asigurd
doar captarea apei brute, tratarea si transpor-
tarea apei potabile).

In temeiul principiilor constitutionale? - au-
tonomiei locale si descentralizarii serviciilor
publice - competenta privind infiintarea servi-
ciului public de alimentare cu apa si de canali-
zare apartine autoritatilor publice locale. Ast-
fel, autorittile deliberative(consiliile locale/

2 Constitutia Republicii Moldova adoptata la 29.07.1994,
publicata in Monitorul Oficial al Republicii Moldova nr. 1 din
12.08.1994.
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consiliile orasenesti) ale unitatilor administra-
tiv-teritoriale au competenta exclusiva privind
infiintarea, organizarea, coordonarea, moni-
torizarea si controlul functionarii serviciilor
publice de alimentare cu apd si de canalizare,
precum si crearea, administrarea si exploatarea
bunurilor proprietate publica din infrastructu-
ra tehnico-edilitara a unitatilor administrativ-
teritoriale aferente acestui serviciu®.

In cazul constatirii unor necesititi impe-
rioase in asigurarea acestui serviciu vital la
nivelul unitatii administrativ-teritoriale, au-
toritatea publicd locald va demara procedura
privind infiintarea acestuia. La organizarea,
functionarea si dezvoltarea serviciului public
de alimentare cu apa si de canalizare, intere-
sul general al localitatilor si al cetdtenilor este
prioritar.

Serviciul public de alimentare cu apa si de
canalizare se furnizeaza/presteaza prin crearea
si exploatarea unei infrastructuri tehnico-edi-
litare specifice, denumita sistem public de ali-

3 Principalele competente ale autoritatilor publice locale,
statuate in art. 8 alin. (1) din Legea nr. 303 din 13.12.2013
sunt:

e aprobarea elaborarea si implementarea planurilor
proprii de dezvoltare si de functionare, pe termen scurt,
mediu si lung, a serviciului public de alimentare cu apa si de
canalizare in conformitate cu planurile urbanistice generale,
cu programele de dezvoltare social-economicd a unitatii
administrativ-teritoriale, precum si potrivit angajamentelor
internationale in domeniul de protectie a mediului;

o infiinarea, organizarea, coordonarea, monitorizarea si
controlul functionarii serviciului public de alimentare cu apa
si de canalizare;

e aprobarea tarifelor la serviciul public de alimentare
cu apa potabila si de canalizare si pentru serviciile auxilia-
re furnizate de catre operatori consumatorilor, calculate in
conformitate cu metodologiile elaborate si aprobate de catre
Agentie;

e administrarea sistemului public de alimentare cu apa si
de canalizare ca parte a infrastructurii tehnico-edilitare a uni-
tatilor administrativ-teritoriale respective;

e delegarea gestiunii serviciului public de alimentare cu
apa si de canalizare si a bunurilor publice corespunzatoare
conform legislatiei in vigoare;

e contractarea sau garantarea, in conditiile legii, a impru-
muturilor pentru finantarea programelor de investitii in vederea
dezvoltarii sistemului public de alimentare cu apa si de canali-
zare a localitatilor, pentru efectuarea de lucrari noi sau de extin-
deri, pentru dezvoltarea de capacitati, inclusiv pentru reabilita-
rea, modernizarea $i reechiparea sistemelor existente;

e asigura alimentarea cu apa, precum i serviciul de cana-
lizare in situatii exceptionale; etc.
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mentare cu apd si de canalizare. Doar in cazul
existentei/demararii activitatilor privind con-
structia acestor sisteme, autoritatea publica
locald poate infiinta serviciul de alimentare
cu apa si de canalizare.

Sistemele publice de alimentare cu apa si
de canalizare, statueaza art. 13'alin. (1) din
Legea nr. 303/2013, sunt parte componenta
a infrastructurii tehnico-edilitare a unitatilor
administrativ-teritoriale, sunt bunuri de inte-
res si folosintd publica si apartin, prin natu-
ra lor sau potrivit legii, domeniului public al
unitdtilor administrativ-teritoriale. Aceste bu-
nuri au un regim juridic distinct - fiind inalie-
nabile, imprescriptibile si insesizabile, nu pot
fi depuse ca aport la capitalul societétilor co-
merciale (inclusiv cele infiintate de autoritatile
administratiei publice locale si centrale) si nu
pot constitui garantii pentru creditele bancare
contractate de autoritatile administratiei pu-
blice locale sau de operatori.

Sistemele de alimentare cu apa si de ca-
nalizare sunt construite pe terenul public al
localitatii, respectiv apartin domeniului public
al acestora, competenta de administrare reve-
nind autoritatilor deliberative(consiliile loca-
le/consiliile orasenesti). in cazul finantarii de
catre persoane fizice sau juridice de drept pri-
vat, alte entitati, sistemele de alimentare cu
apa si de canalizare vor fi transmise in propri-
etatea unitatilor administrativ-teritoriale in 2
moduri: fie gratuit, fie contra cost, in una din
modalitatile de transmitere in proprietate, re-
glementate de legislatia in vigoare*

4 Potrivitart. 19 alin. (4) din Legea nr. 303 din 13.12.2013,
la finalizarea lucrarilor de constructie, instalatiile si retelele
publice de alimentare cu apa si de canalizare, situate pe teren
public, construite de persoane fizice si/sau de persoane juri-
dice, indiferent de sursa de finantare, se transmit autoritatii
administratiei publice locale sau direct operatorului in confor-
mitate cu decizia consiliului local.

Potrivit acestei prevederi, toate bunurile finantate sau con-
struite de cetateni, agenti economici pe teren public, se trans-
mit in proprietatea autoritatii administratiei publice locale sau
direct operatorului.

Pentru inceput atragem atentia asupra unui aspect, care
poate crea grave incalcari ale legislatiei, in ceea ce priveste
regimul juridic al proprietatii publice. Potrivit art. 13'din Le-
gea nr. 303 din 13.12.2013, infrastructura de alimentare cu
apa si de canalizare pana la punctul de delimitare apartine
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Prin urmare, aceste bunuri sunt si raman
proprietatea unitdtii administrativ-teritoriale,
neputand fi vandute sau privatizate, neputand
fi sechestrate pentru datoriile operatorului sau
a unitatii administrativ-teritoriale etc.

Daca infiintarea si organizarea serviciului
de alimentare cu apa si de canalizare apartine
exclusiv autoritatilor publice locale, atunci ges-
tiunea poate fi organizata in doud modalitati:
gestiune directasi gestiune delegata.

Modalitatea de gestiune se stabileste prin de-
cizii ale autoritdtilor deliberative ale unitatilor
administrativ-teritoriale, in functie de: natura
sl starea serviciului; necesitatea asigurarii celui
mai bun raport pret/calitate; interesele actuale
si de perspectiva ale unitatilor administrativ-te-

domeniului public al unitatii administrativ-teritoriale. Prin
urmare, bunurile aferente serviciului de alimentare cu apa si
de canalizare construite pe domeniul public trebuie transmise
in proprietatea unitatii administrativ-teritoriale. Ulterior, au-
toritatea publica locala va transmite aceste bunuri in gestiune
operatorilor.

in acest context, se recomandi, transmiterea bunurilor
construite pe teren public de catre persoane fizice si/sau ju-
ridice sa se faca in proprietatea autoritatilor publice locale,
nicidecum in proprietatea operatorilor.

De asemenea, mentiondm ca, initial, acest articol preve-
dea si modul de transmitere, anume cu titlu gratuit, fara vreo
recompensd din partea administratiei publice sau de la ope-
rator. Insa, prin Hotararea Curtii Constitutionale nr. 30 din
01.11.2016, sintagma ,,gratuit la balanta” a fost declaratd
neconstitutionala.

in prezent, in Parlamentul Republicii Moldova este in
examinare proiectul de lege pentru modificarea si completarea
unor acte legislative nr. 256 din 25.07.2017, care va clarifica
anumite aspecte privind modul de transmitere in proprieta-
te catre autoritatile publice locale a bunurilor construite de
cetdteni, agenti economici etc.

Astfel, art. 19 alin. (4) se propune a fi modificat si comple-
tat cu alin. (4') dupa cum urmeaza:

(4) ”Bunurile finantate si/sau construite de persoane fi-
zice si/sau juridice pe teren public, reprezentdnd sisteme pu-
blice de alimentare cu apa si de canalizare, se transmit in
proprietatea unitdtii administrativ-teritoriale, in temeiul unui
act juridic reglementat de legislatia in vigoare.”

(4"Y’Bunurile pot fi transmisecu titlu gratuit sau cu titlu
oneros, in functie de modalitatea de transmitere convenitd
intre parti. In cazul transmiterii cu titlu oneros, recompen-
sarea se va face la valoarea reald a bunurilor, demonstratd
prin acte justificative, fiind stabilita prin acordul partilor sau
prin hotardrea instantei de judecatd. Pand la transmiterea
bunurilor in proprietatea unitatii administrativ-teritoriale
sau demararea acestor proceduri prin semnarea actelor juri-
dice corespunzdtoare, operatorul nu are dreptul sa furnizeze/
presteze serviciul public de alimentare cu apa si de canalizare
prin aceste bunuri.”
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ritoriale; marimea si complexitatea sistemelor
de alimentare cu apa si de canalizare.

In cadrul gestiunii directe, autorititile ad-
ministratiei publice locale 1si asuma nemijlo-
cit toate sarcinile si responsabilitatile privind
organizarea §i functionarea serviciului public
de alimentare cu apa si de canalizare. Gestiu-
nea directa se realizeaza prin intermediul unor
structuri ale autoritdtilor administratiei publi-
ce locale, care pot fi:

a) compartimente de specialitate, fara per-
sonalitate juridica, organizate in cadrul apa-
ratului propriu al consiliului local al unitatii
administrativ-teritoriale;

b) entitati specializate, cu personalitate juri-
dicd, organizate In subordinea consiliului local
al unitatii administrativ-teritoriale, avand pa-
trimoniu propriu, gestiune economicad proprie
si autonomie financiara si functionala.

Cu referinta la gestiunea delegata, - este
modalitatea de management prin care o unitate
administrativ-teritoriald atribuie unuia sau mai
multor operatori, dreptul de furnizare/prestare
a serviciului sau a unei componente a acestuia,
in baza unui contract de delegare a gestiunii®.
Delegarea gestiunii serviciului implica opera-
rea propriu-zisd a serviciului, concesionarea

> Contractul de delegare a gestiunii serviciilor este do-
cumentul, incheiat in forma scrisa, prin care unitatile admi-
nistrativ-teritoriale atribuie, pe o perioada determinata, unui
operator/unor operatori, care actioneaza pe riscul si raspunde-
rea proprie, dreptul si obligatia de a furniza / presta serviciul
public de alimentare cu apa si de canalizare, integral sau, dupa
caz, numai unele activitati specifice acestuia, inclusiv dreptul
si obligatia de a administra si de a exploata infrastructura teh-
nico-edilitara— aferentd serviciului furnizat/prestat sau acti-
vitatii efectuate, in schimbul unei redevente. Din momentul
intrarii in vigoare, contractul de delegare a gestiunii serviciu-
lui devine obligatoriu pentru partile semnatare.

Obiectul contractului de delegare a gestiunii serviciului
public de alimentare cu apa si de canalizare il constituie: drep-
tul exclusiv de a furniza/presta serviciile publice de alimentare
cu apa si de canalizare in cadrul ariei de competenta teritoriala
a autoritatii publice; dreptul exclusiv de a exploata, intretine
si administra bunurile delegate, precum si investitiile privind
reabilitarea si dezvoltarea acestora.

Astfel, contractul de delegare a gestiunii este principa-
Iul document intre partile semnatare, unde sunt enumerate
drepturile si obligatiile autoritatii publice locale, pe de o par-
te, si ale operatorului, pe de alta parte, privind organizarea
si functionarea serviciului public de alimentare cu apa si de
canalizare.
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sistemului public aferent serviciului delegat,
precum si dreptul si obligatia operatorului de a
administra si de a exploata sistemul respectiv.
Conform art. 13 alin. (2) din Legea nr. 303
din 13.12.2013, procedurile de atribuire a con-
tractelor de delegare a gestiunii sunt licitatia
publica si negocierea directd, organizate 1n
baza Procedurii-cadru privind organizarea,
derularea si atribuirea contractelor de delegare
a gestiunii serviciului public de alimentare cu
apa si de canalizare, aprobata de Guvern.
Indiferent de modalitatea de gestiune aleasa,
autoritatile publice locale prin decizia privind
darea in administrare (gestiune directd)/decizia
privind atribuirea si Incheierea contractelor de
delegare a gestiunii serviciului(gestiunea dele-
gatd) abiliteaza operatorul sa furnizeze/presteze
serviciul public de alimentare cu apa si de ca-
nalizare pe teritoriul unitatii administrativ-teri-
toriale. Astfel, operatorul are dreptul si obligatia
sa asigure serviciul prin intermediul sistemelor
publice de alimentare cu apa si de canalizare pe
raza de competenta a autoritatii publice locale,
adicd pana la limita de proprietate public/privat.
Autoritatea publicd locald nu detine com-
petente privind furnizarea/prestarea serviciu-
lui public de alimentare cu apa si de canalizare
pe proprietatea privatd a consumatorilor.
Aceastad limita este stabilita prin punctul de
delimitare, reprezentand acel loc in care instala-
tia interioara de apa si/sau de canalizare a con-
sumatorului se conecteaza la sistemul public de
alimentare cu apa si/sau de canalizare. La case-
le de locuit individuale, punctul de delimitare
se stabileste la iesirea din contorul instalat in
caminul de bransare, amplasat in limita teri-
tortului consumatorului. La blocurile locative,
punctul de delimitare se stabileste la iesirea din
contorul instalat in subsolul blocului locativ.
Pentru retelele de canalizare, punctul de deli-
mitare este cdminul de racord la reteaua publica
in sensul de scurgere a apei uzate.
Dupéd punctul de delimitare, consumatorul
este responsabil de intretinerea retelelor interioa-
re de apd/canalizare, respectiv de calitatea servi-
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ciului dat. Fiind vorba de proprietatea privata a
consumatorilor, aceste aspecte sunt reglementate
de normele dreptului de proprietate privata.

Daca in cazul caselor de locuit totul este
clar, atunci apar foarte multe intrebari privind
asigurarea serviciului de alimentare cu apa si
de canalizare in cadrul blocurilor locative. La
cladirile cu mai multe etaje sau apartamen-
te, pe langa spatiile locative, existd anumite
parti din cladire, care nu pot fi folosite decat
in comun, reprezentand proprietatea comuna
a tuturor locatarilor. Dacd prin lege sau prin
act juridic nu se prevede altfel, sunt asemenea
parti comune, terenul pe care se afla cladirea,
acoperisul, terasele, scarile si casa scarilor,
holurile, subsolul, ascensoarele, instalatiile de
apa si canalizare, electrice, de telecomunicatii,
de incalzire si de gaze, alte asemenea parti si
alte bunuri care, potrivit legii sau vointei par-
tilor sunt de folosinta comuna.

Caracteristic proprietatii comune este faptul
ca partile comune apartin simultan si concomi-
tent tuturor proprietarilor, fiecare dintre acestia
avand numai o cotd-parte ideald si abstracta,
fara ca bunurile sa fie fractionate efectiv.

In temeiul acestui drept, coproprietarii au
obligatia sa suporte cheltuielile de intretinere,
folosinta, reparatii, conservare a partilor co-
mune din blocul locativ proportional cu cota-
parte din drept care revine fiecaruia.

Raporturile care se stabilesc intre copropri-
etari privind proprietatea comuna pe cote-parti,
modul de intretinere si exploatare a partilor co-
mune precum si modul de furnizare/prestare a
serviciilor publice in interiorul condominiului
fac obiectul de reglementare a Legii condomi-
niului in fondul locativ nr. 913/2000.

Revenind la serviciul de alimentare cu apa
si de canalizare, potrivit art. 4 alin. (3) din Le-
gea nr. 913/2000, punctele de delimitare a in-
stalatiilor interne din condominiu si a retelelor
publice sunt:

a) la retelele de alimentare cu apa — iesi-
rea din contorul instalat in subsolul blocului
locativ conform avizului de bransare eliberat
de catre operatorul de serviciu;
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b) la retelele de canalizare — caminul de ra-
cord la reteaua publica in sensul de scurgere a
apei uzate.

Prin urmare, raporturile privind furnizarea/
prestarea serviciului de alimentare cu apa si de
canalizare 1n interiorul blocului locativ, dupa
punctul de delimitare, trebuie sd fie punctate in
Legea nr. 913/2000 si desfasurate intr-un Re-
gulament aprobat prin Hotarare de Guvern.

Concluzii

Serviciul public de alimentare cu apa si de
canalizare cuprinde totalitatea activitatilor de
utilitate publica si de interes economic $i soci-
al general efectuate in scopul captdrii, tratarii,
transportului, Inmagazindrii si distribuirii apei
potabile pe teritoriul unitafii administrativ-teri-
toriale, precum si in scopul colectarii §i epurarii
apelor uzate. Acest serviciu este reglementat,
in special, de Legea privind serviciul public de
alimentare cu apa si de canalizare nr. 303/2013.
Obiectul legii reprezinta crearea cadrului legal
pentru Infiintarea, organizarea, functionarea, re-
glementarea i monitorizarea serviciului public
de alimentare cu apa potabila si de canalizare in
conditii de accesibilitate, disponibilitate, fiabili-
tate, continuitate, competitivitate, transparenta,
cu respectarea normelor de calitate, de securi-
tate si de protectie a mediului. Tot ce excede
acestor activitati, nu face obiectul de reglemen-
tare a Legii nr. 303/2013. Iar aplicarea “cotei-
parti” este o activitate ilegala care se pedepseste
in conformitate cu legislatia in vigoare.
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The article analyzes in detail and comments article by article the main legal aspects of the Law of
the Republic of Moldova on the provision of benefits in the event of the death of one of the spouses No.
156/2019 through the prism of the norms and prescriptions of the national legislation on social insuran-
ce and social security, as well as their practical and correct application, with the formulation in the pro-
cess of presenting the material of substantiated conclusions and recommendations on the multifaceted
and topical topic under consideration.

At the same time, the comments contained in this article are intended to assist faculty, doctoral stu-
dents, undergraduates and students of law schools / faculties and scientific researchers of organizations
/ centers in the field of science and innovation in the systemic assimilation of social insurance and social
security norms. , regulating the procedure for registration and payment of benefits due to the death of
one of the spouses.

In addition, these comments are aimed at correct / accurate understanding and application of the
provisions of the current laws and regulations on social insurance and social security by employees of
social insurance and social assistance / protection authorities at all levels, lawyers, inspectors of human
resources services, representatives of social partners and non-governmental organizations. , entrepre-
neurs, judges, prosecutors, lawyers, mediators, trade unionists and activists, interested employees and
government officials.

Keywords: legislation, social insurance, social security, deceased spouse, pension, benefit.

ANALIZA LEGII REPUBLICII MOLDOVA CU PRIVIRE LAACORDAREA
INDEMNIZATIEI IN CAZUL DECESULUI UNUIA DINTRE SOTI

Prezentul articol analizeaza in detaliu si ofera comentarii, articol cu articol, referitoare la principa-
lele aspecte juridice ale Legii Republicii Moldova nr. 156/2019 Cu privire la acordarea indemnizatiei
in cazul decesului unuia dintre soti prin prisma normelor si prescriptiilor legislatiei nationale privind
asigurarile sociale si securitatea sociala, precum si aplicarea lor practica si corecta, cu formularea in
procesul de expunere a materialului a concluziilor si recomandarilor fundamentate pe marginea temei
multifacetice si actuale cercetate.

Totodata, comentariile cuprinse in acest articol sunt destinate sa acorde asistenta corpului profeso-
ral- didactic, doctoranzilor, masteranzilor, studentilor institutiilor superioare de invatamant/facultatilor
de drept si cercetatorilor stiintifici ai organizatiilor/centrelor din domeniul stiintei si inovatiilor in asi-
milarea sistemica a normelor asigurarilor sociale si de asistentd sociald, ce reglementeaza modul de
solicitare si plata a indemnizatiei in urma decesului unuia dintre sofi.

In plus, aceste comentarii sunt orientate spre intelegerea si aplicarea corectdi/exactd a prevederilor
actelor legislative si normative in vigoare privind asigurarile sociale si securitatea sociald de catre
angajatii organelor de asigurari sociale si organelor de asistentd/protectie sociald la toate nivelurile,
Juristi, inspectorii serviciilor resurse umane, reprezentantii partenerilor sociali si ai organizatiilor ne-
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guvernamentale, antreprenori, judecdtori, procurori, avocati, mediatori, lucratori si activisti sindicali,
salariati si functionari publici interesati.
Cuvinte-cheie: legislatie, asigurare sociala, asistenta sociald, sot decedat, pensie, indemnizatie.

ANALYSE DE LA LOI DE LA REPUBLIQUE DE MOLDOVA SUR L'OCTROI DES
PRESTATIONS EN CAS DE DECES DE L'UN DES EPOUX

L'article analyse en détail et commente article par article les principaux aspects juridiques de la loi
de la République de Moldova sur l'octroi des prestations en cas de déces de l'un des époux n ° 156/2019
a travers le prisme des normes et les réglementations de la législation nationale sur les assurances
sociales et la sécurité sociale, ainsi que leur application pratique et correcte, avec la formulation en
cours de présentation du matériel de conclusions et de recommandations étayées sur le sujet a multiples
facettes et d'actualité a l'étude.

Dans le méme temps, les commentaires contenus dans cet article visent a aider les professeurs, les
doctorants, les étudiants de premier cycle et les étudiants des facultés / facultés de droit et les cher-
cheurs scientifiques des organisations / centres dans le domaine des sciences et de l'innovation dans
l'assimilation systémique des assurances sociales et normes de sécurité sociale., réglementant la procé-
dure d'enregistrement et de paiement des prestations en cas de déces de I'un des époux.

En outre, ces commentaires visent a la compréhension et a l'application correctes / précises des
dispositions des lois et réglements en vigueur sur les assurances sociales et la sécurité sociale par les
employés des assurances sociales et des autorités d'assistance / protection sociale a tous les niveaux,
avocats, inspecteurs services de ressources, représentants des partenaires sociaux et des organisations
non gouvernementales., entrepreneurs, juges, procureurs, avocats, médiateurs, syndicalistes et militants,
employeés intéressés et fonctionnaires.

Mots-clés: législation, assurance sociale, sécurité sociale, conjoint décédeé, pension, prestation.

AHAJIN3 3AKOHA PECITYBJIMKH MOJIJIOBA O INTPEJOCTABJIEHUU ITIOCOBUS B
CIYYAE CMEPTH OJHOI'O U3 CYIIPYT'OB

B cmamve demanvho ananuzupyiomes u KOMMEHMUPYIomces NOCMAameuHo 0CHO8HbLE NPABOGbLE ACTEK-
mul 3axona Pecnybonuxu Monoosa Ne 156/2019 O npedocmasnenuu nocobust 6 ciyuae cmepmu 00HO20
U3 Cynpy2o8 CK803b NPUMY HOPM U NPEONUCAHUL HAYUOHATLHO2O 3AKOHOOAMENTbCIEAd O COUUATLHOM
CMPAxX06anuL U COYUATLHOM 0becnedenul, a maKdice ux NPaKmuyecko2o u npasuibHO20 NPUMEHeHUs,
¢ opmyruposanuem 6 npoyecce U3N0NACeHUsE Mamepuaila 000CHOBAHHBIX 8bIBOO0EG U PEKOMEHOAYULL NO
Paccmampugaemol MHO202PAHHOU U AKMyanbHol meme.

Hapsoy ¢ smum, xommenmapuu, cooepacawuecs: 8 OaHHOU Cmamve, Npu3eansl 0Ka3ams NOMOUb
npogheccopcro-npenodasamenbCKomy cocmagy, OOKMOPAHMam, MAeUCMpPAHmam u CmyoeHmam opuou-
YeCKUX 8bICULUX YUeDOHBIX 3a8e0eHUl/DaKyIbmMemos U HAYUHbIM UCCIe008AMENAM OP2AHUZAYUL/YEHMPOB
6 obnacmu HayKu u UHHOBAYUL 8 CUCTNEMHOM YCBOEHUU HOPM COYUATLHO20 CIPAXO0BAHUSL U COYUATLHOO
obecneuenus, pe2lameHmupyiouux nopsiooK OQOpMIEHUs U GbINIAMbL ROCOOUsL NO NPUYUHE CMepmu
00HO20 U3 CYNPY208.

Homumo smoeo, oanHvle KOMMEHMAPUU HAYELeHbl HA NPABUILHOE/MOYHOe NOHUMAHUE U NPUMeHe-
HUe NONOACEHUL OelICMBYIOUUX 3AKOHOOAMETbHBIX U HOPMAMUGHBIX AKIMOE O COYUATLHOM CIPAX08AHUU
U coyuanbHoM obecneuenuu paboOMHUKAMU OP2AHO8 COYUATLHO20 CMPAXOBAHUS U OP2AHO8 COYUATLHOLL
ROMOWU/3aWUNMBL 6CEX YPOBHEL, IOPUCIAMU, UHCHEKIMOPAMU KAOPOBbIX CIYIICO, NPeOCmasumensmu co-
YUATBHBIX NAPMHEPOS U HENPAGUMETbCIMEEHHBIX OP2AHUZAYULL, NPEONPUHUMAMETSIMU, CYObIMU, HPOKY-
popamu, a08oKAmamu, Meouamopami,, nPoGCoiO3HLIMU PADOMHUKAMY U AKMUSUCIAMU, 3AUHMEPECO-
BAHHBIMU HACMHBIMU PAOOMHUKAMU U 20CYOAPCMBEHHBIMU CIYACAUJUMU.

Knrwouesnie cnosa: 3axonodamenscmeo, coyuanbHoe Cmpaxosanue, CoyuaibHoe obecneduenue, ymep-
wutl cynpye, nencus, nocooue.

Beenenne CTaBJICHUHU MTOCOOUS B CIlydae CMEPTH OTHOTO

Ipunsateiii Momnasekum  Ilapmamentom M3 CYIPYroB [1] (0anee - 3axon Ne 156/2019)
opranndeckuii 3akon Ne 156/2019 o mpemo- PH3BAH I'apaHTHPOBATh PecrmyOmnkoit Mo-
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nosa (PM) Ha onpeneneHHbIN CPOK NEPEKUB-
mieMy Cynpyry MpaBa Ha €XKeMeCI4HOe M0Co-
Ooue B pasmepe nencuu no eospacmy (I1B),
KOTOPYIO TOJy4asa YMEpIIUi CYIpyT, B 3aBU-
CUMOCTHU OT MPOJOJIKUTEIBHOCTH €ro MoJy-
YEHUSI.

Crnenyer OTMETUTh, YTO TOCYIAapPCTBEHHAS
cucteMa couuanbHoro crpaxoBanusi (I'CCC)
OpraHu30BaHa M JICMCTBYEeT Ha OCHOBAaHUU
MIPUHLMUIIOB, YCTAHOBJICHHBIX B CT. 3 3akoHa Ne
489/1999 o rocynapcTBEHHON cuCTEME COILH-
aJBHOTO CTPAaXOBaHUS [2], OTHUM U3 KOTOPHIX
SBJISICTCS TPUHIUI y4acTHUsi, COTJIACHO KOTO-
poMy peasin3anus npaBa Ha COLUAIIbHOE CTpa-
XOBaHHE B HAIlIeW CTPaHE 3aBUCUT OT yIUIAThI
B3HOCOB COILIMAJILHOTO CTPAXOBaHUSI.

ITomumo storo, B8 'CCC nocobust 3actpa-
XOBaHHBIM JIUIIAM TMPEAOCTABIISIIOTCA B JCHbB-
rax B 3aBHCHUMOCTH OT YIIJIaThl B3HOCOB CO-
[MATBHOTO CTpaxoBaHus. Takum o00paszom,
MEHCUS — 3TO JICHE)KHAsI CyMMa, KOTopasi BbI-
IJIaYMBAETCsl 3aCTPAXOBAHHOMY JIMILY, UMEIO-
[IeMy Ha Hee MPaBo Ha OCHOBAHUU 00sI3aTelb-
HOM yIUIaThl B3HOCOB TOCYIapCTBEHHOTO CO-
[MATBHOTO CTPAaXOBaHHUs, U3 OTPaOOTaHHOTO
nuuoMm nepuoga. CoOTBETCTBEHHO, TOCyAap-
CTBO 00s53aHO TUIATUTH TIEHCHIO B MTaCCUBHBIN
MIEePUOJ KU3HU, pa3Mep KOTOPOU ompezenser-
Csl IO MPUHIIMITY €r0 yYaCTHUS.

B orom KOHTEkcTE, KOMMEHTHPYEMBIN
Hike 3akoH Ne 156/2019 ucxoauT U3 mpuHITU-
I1a y4acTusl, CTOSIILIETO B OCHOBE OpraHu3aIuu
n ¢ynkmonuposarus ['CCC. On npecneny-
T LIeJIb 00ecTeyeH s TOMOTHUTEIbHBIMU (u-
HaHCOBBIMU pECypCaMu NEPEKUBIIETO CyTpY-
ra, MyTeM KOMIIEHCUPOBAHUSI TMOTEPSHHOTO
JI0X0J1a BCJIEICTBHUE CMEPTHU CYNpyTa, a TAaKKe
JUISL YKPEIUICHUsI JIOBEpUsl IJIATENIbIIUKOB K
OTE€YECTBEHHOW MIEHCUOHHOU CHCTEME.

PaccMoTpuM HacToOSIIMIT  OpraHUYECKU
3aKOH IO-CTaTENHO.

Cmameosa 1. IIpedocmasnenue npaga na no-
cobue @ ciyuae cmepmu 00H020 U3 CYnpy2oe

(1) B cimyuae cMepTH OHOTO U3 CYNpPYIOB,
KOTOPBIN MOTy4as MEHCUIO TI0 BO3PACcTy MEHEe
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IISITH JIET [IOCJIE YCTAHOBJICHUS MIpaBa Ha TEeH-
CUIO B COOTBETCTBHM C 3aKOHOM O Tocyaap-
CTBEHHOI TTeHCHOHHOM cucteme Ne 156/1998,
NEepeKUBIIEMY CYINPYTy MpPEAOCTaBIACTCS
eKeMeCsIUHOe Mocoodue.

(2) Pasmep mocoOusi ycTaHaBiIMBaeTCs B
pa3mMepe MEHCHUU IO BO3pAcCTy, BBIIUIAUYMBAc-
MOl Ha JIeHb CMEPTH IOJIydaTesis IeHCUH, HO
HE MOXKET IPEBbIIIATh B CyMME IISATH CPeaHe-
MECSIYHBIX 3apa0OTHBIX IUIAT, MPOTHO3UpYE-
MBIX 10 9KOHOMHUKE Ha rojfl, B KOTOPOM HaCTy-
MUJIa CMEPTh TOTO JIMIIA.

(3) Ilocobue BbITIIIAUMBAETCS €KEMECSIYHO
B TE€UECHUE NE€PHOJA, PACCUUTHIBAEMOIO B CO-
OTBETCTBHUHU C (POPMYJION:

T=5p, eoe:

T — nepuon, B Te4€HHE KOTOPOTO MEPEKHUB-
WA CYyTPYT BIPaBe MOJy4aTh MOCOOUE;

P — IepHOoJ, 32 KOTOPHIM YMEPILHH CYNpyT
MOJTy4YHJI MIEHCHIO 110 BO3PACTY.

(4) ITocoOue BoITIIIAYMBACTCS B CITy4ae, €CIu
Ha JICHb HACTYTUICHHUS CMEPTH MOTydJaTesis eH-
CHH NEPEKUBIININ CYIIPYT COCTOSII C HUM B Opa-
ke He MeHee 15 siet. [Tocobue npenocraBnser-
Csl HE3aBHCUMO OT TOTO, SIBJISIETCS JIU TIEPEKHB-
UM Cynpyr MojlyyareieM INeHCUU B rocynaap-
CTBEHHOI IIEHCHOHHOM CHUCTEME, €CIIU MEHCHH,
BBITUTAUYMBAEMAsl TIEPEKUBILEMY CYIPYTY, WU
peaIM30BaHHBIA UM B MECSI] CMEPTU CyIpyra
3aCTPaxOBAHHBIM MECSYHBIN TI0XOl HE MPEBBI-
maet B 1,5 pa3za NpoKUTOYHBIM MUHUMYM JUISI
MIEHCUOHEPOB COMIACHO AAHHBIM, UMEIOIIUMCS
y HanmonanpHOro OIOPO CTaTUCTUKH HA MO-
MEHT 3aIpoca IMmocoOusl.

[Cm. 1 u. (4) usmenena 3I1 37 om
28.02.20, MO 84/14.03.20 cm. 86; 6 cune c
14.03.20]

(5) IIpaBo Ha mony4yeHue MOCOOUS MOXKET
OBITh BOCTPEOOBAaHO TMEPEKHUBIIUM CYIpPY-
TOM B TEUEHHE TPEX JIET CO JHS HACTYIJICHUS
CMEpTH CyIIpyra.

1. 13 copeprxkanus mpaBoBoi HOpMBI 4. (1)
KomMMeHTupyemoii ct.1 3akona Ne 156/2019
CJIEYEeT, YTO B CIyyae CMEPTH OJHOTO M3 CY-
npyroB (My»Ka WM 5KE€HbI), KOTOPBII MOTydat
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[1B (x maHHOW MEHCUM HE OTHOCSITCS JIPyrue
BHJIbI NIEHCH, HampuMep, NEHCUs MO orpa-
HUYEHUIO BO3MOKHOCTEW; EHCHS 0 CIy4aro
MOTepU KOPMUJIbLIA; CHelHalbHasi TEHCHUs;
JIOCpOYHasi MEHCHUs 110 BO3pacTy U JIp.) MEHee
ATH JIeT (K npumepy, nonyuyusiuii [1B B Te-
yeHue 4 net u 10 MecsiieB) mocie ycTaHoBe-
HUs [IpaBa Ha TAKYI0 IIEHCUIO B COOTBETCTBUU
¢ 3aKOHOM O TOCY/IapCTBEHHON NMEHCHOHHOM
cucteme Ne 156/1998 [3] (manee - 3akoH O
I'TIC), nepexxuBiieMy Cynpyry mpeaocTaBis-
eTCsl eXKeMeCIYHOe MocoOure B CBSA3H CO CMep-
Th10 cBOero cymnpyra (EIICC).

VYcranosnenne npasa Ha [IB, o koTopom
roBoputcs B 4. (1) ct.1 3akona Ne 156/2019,
MPOU3BOJIUTCSI B COOTBETCTBUU C OCHOBHBIMU
TpedoBanusiMu cT. 14-17, 30-32 u 41 3akoHa o
I'TIC. B wactHOCTH, MCXO/1 U3 TPEOOBAHUI CT.
14,15 u 41 3akona o I'TIC npaBo na [1B B03-
HUKAET IPU BBIIIOJHEHUH YCIOBUW O NEHCH-
OHHOM BO3pAacTe U CTPaXxOBOM CTaxKe, Ipey-
CMOTPEHHBIX HACTOALIMM 3aKOHOM. [ 1B MoxeT
Ha3HA4YaTbCsl MO JOCTHIKEHUM CTAHIAPTHOTO
MEHCUOHHOTO BO3pacTa, MPEAyCMOTPEHHOTO
cT. 41 3akona o I'TIC (1oTonok KOTOpOro Jyist
MyxurH pocturayt 01.07.2019 r. u cocras-
nset 63 roxa, a mis sxeHmmH ¢ 01.07.2021 1.
no 31.12.2021 r. - 59 ner u 6 mecsues), npu
YCJIOBUM HaJIU4MsI MUHUMAJIBHOTO CTPAXOBOTO
craxa 15 net. 3acTpaxoBaHHOE JIULIO, KOTOPOE
M0 JAOCTHXKEHUHM CTaHAAPTHOTO MEHCHOHHOTO
BO3pacTa HE UMEET YIOMSIHYTOIO0 MUHUMAaJb-
HOTO CTpaxoBoro craxa (15 ner), Bpase mpe-
TEHJ0BaTh HA IOJyYE€HUE COLUAIBHOIO IIO-
coOusi coracHo 3akOHy O TOCYAapCTBEHHBIX
COIMANTBHBIX MOCOOUAX HEKOTOPHIM KaTeropu-
sm rpaxaan Ne 499/1999 [4]. B cnyuae ecnu
3aCTPAaxOBAHHOE JIMIO MO JOCTUKEHUMU CTaH-
JTApTHOTO MEHCHOHHOI'O BO3pacTa HE pealu-
30BaJI0 CBOEBpeMeHHO npaBo Ha [1B (mo tem
WIM WHBIM TNPUYMHAM), NPU MOCIEAYIOLUIEM
HasHayeHuu [IB yuwuTeIBaeTca CTpaxoBOil
CTaX, MPUOOPETCHHBIN 1O MHS OOpaIieHUs
(TouHee, 10 JaThl PETUCTPALMU MUCbMEHHOTO
3asiBiIeHUs 0 Ha3HaueHuu [1B).
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Janee, npaBoBbIMU TpeOoBaHUSAMH CT. 30-
32 3akona o I'TIC (o KOTOpOM yHOMSHYTO B
4.(1) ct.1 3akona Ne 156/2019) mpenycmorpe-
HO, uTo neHcus (Bkiouas [1B) nHaznauaercs u
BBIIUIAYMBAETCS OPraHOM COIMAJIbHOTO CTpa-
XOBaHUS (TOYHEEe, TePPUTOPUATBHON Kaccoit
conanbHoro crpaxoBanus - TKCC), koTopsiii
MMEEeT MPaBO OCYIIECTBIATh KOHTPOJIb JOCTO-
BEPHOCTU JOKYMEHTOB, MOATBEPKIAAIOLIUX
TPYAOBOM CTaX U 3aCTPAXOBAHHBIN J0XO/1, BbI-
JAHHBIX MPAaBOMOYHbIMU opraHamu. [IB Ha-
3HAYaEeTCs 1O 3asIBICHUIO JINLA, UMEIOLIEro Ha
Hee MPaBo, €ro OMeKyHa (MoneynTesis). 3asB-
JieHre o HasHayeHuu [1B 1 HeoOXomuMeIe 10-
kymeHTs! npencrasisitoress B TKCC no mecty
MMOCTOSIHHOTO JKUTENIbCTBA 3aCTPAXOBAHHOTO
JU1a, TA€ B 00s13aTeIbHOM MOPSAKE PETUCTPU-
pytorcs. Pemenue o HazHauenuu [IB niam 00
oTka3ze B ee HazHaueHuU BbIHOCUTCS TKCC
U TIOJIHUCHIBACTCS PYKOBOJIUTEJIEM 3TOTO Op-
raHa B 30-IHEBHBIM CPOK CO JIHS MOJAuYU 3a-
SIBIICHUSI CO BCEMH HEOOXOIMMBIMU JIOKYMEH-
tamu. Pemenue 06 otkaze B HazHaueHuu [1B
C YKa3aHHeM MPUYMH OTKa3a HampaBisieTCs
3asBUTENIO B MSATUIHEBHBINA CPOK CO JHS €0
BblHECeHMs. [IB Ha3HauaroTCs MOKU3HEHHO.
[1B Ha3zHayaeTcst co AHS BOZHUKHOBEHUS Ipa-
Ba Ha MEHCHUIO B COOTBETCTBUU C 3aKOHOM O
I'TIC, ecnu 3asBiieHHEe W BCE€ HEOOXOIUMBIC
JOKYMEHTBI ObUTH TIPEJCTaBICHbI HE TIO3IHEE
30 nueit mocne stoit narel. Ecnu 30-1HEeBHBIM
CPOK Iojayu 3asBiieHUs: uctek, [1B Ha3naua-
€TCsl CO JHS MPEACTAaBJICHUS MOCIEIHEr0 He-
00XOIMMOTO JOKYMEHTA.

Crnenyer Takke Yy4yecTb, YTO IOCKOJBbKY
HopMma 4.(1) ct.1 3akona Ne 156/2019 cBs3bI-
BaeT Bbiiaty EIICC ¢ nonydyenuem ymepimm
cynpyrom IIB B cooTBeTcTBUM ¢ 3aKOHOM O
I'TIC, To npu Takux OOCTOSATENHCTBAX, MOJO-
KEHUSI KOMMEHTUPYEMOTO 3aKOHa HE pacmpo-
CTPaHAIOTCS B Cllydyae CMEpTHU CyIpyra, moiy-
YaBIIETO TOT WJIM WHOM BUJ NIEHCHH Ha OCHO-
BaHMM 3aKOHA O TMEHCHOHHOM OO0€CIeYeHUH
BOEHHOCITY>KaIlMX U JIUL] HAYaIbCTBYIOIIETO U
PSAI0BOTO COCTaBa OPraHOB BHYTPEHHUX A€ U
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I'enepanpHOTO HHCTIEKTOpaTa KapabuHepoB No
1544/1993 [5].

2. IlpeanucanusiMu 4.(2) KOMMEHTHUpYe-
Moit ctT.l 3akoHa Ne 156/2019 ompeneneHo,
yto pasmep EIICC ycranaBinuBaercs B pa3me-
pe 1IB, BbIIUTaYMBaEMON Ha JI€Hb CMEPTH I10-
JyyaTens MEHCUU, HO HE MOXET IPEBbIIIAThH
B CyMME IISITU CPEAHEMECSUYHBIX 3apaOO0THBIX
IJ1aT, IPOTHO3UPYEMBIX 110 IKOHOMUKE Ha Tof,
B KOTOPOM HAaCTyIHJIa CMEPTh 3TOTO JIMIIA.

Cnenyer mnoJu4epKHYTb, YTO B COOTBET-
ctBud ¢ 1.11 IlonoxxeHnst 0 HA3HAUEHUHU U BbI-
IIaTe mocoous B ciy4yae CMEpPTH OIHOTO U3
CYIIpyroB, yTBepxaeHHoro Ilocranosienuem
[TpaButensctBa Ne 712/2019 [6] (nanee — Ilo-
noxeHue) BenuuuHa [IB, xotopas BbluIaun-
Bajach Ha J€Hb CMEPTU €€ MOoydareis, Moj-
TBEP)KJIa€TCS HAa OCHOBAaHWU HH(OpPMALINU,
conepxarietics B MHpopManmoHHoO cucteme
«ConmanpHas noMouis» HanuoHalbHOU Kac-
cbl corransHoro crpaxoanus (HKCC).

Manee, ucxons u3 conaepxxanus [locranos-
nenus [IpasutennsctBa Ne 923/2020 [7], pas-
Mep cpelHeMEeCSUHON 3apaboTHOM MIaThl MO
SKOHOMMKE, IporHosupyemor Ha 2021 rog,
cocrasisieT cymmy 8716 MDL.

CrnenoBarenbHO, €CIIM CMEPTh CyIpyra Ha-
ctynwia B 2021 rogy (mocne BCTYIUIEHHS B
cuiny 3akoHa Ne 156/2019), To nepexuBiiemy
cynpyry npenoctasisierca EITCC, pa3mep ko-
TOPOTO HE MOXKET IIPEBBILIATH IOTOJIOK B MATH
CpeIHEeMECSYHbIX 3apa0OTHBIX IUIAT, IPOrHO-
3UPYEMBIX IO SKOHOMHUKE Ha YHOMSHYTBII
roll, KOTOPbI COCTaBIISET, TAKUM OOpa3oM,
MAaKCUMAJIbHYI0 CyMMYy BeanuuHou 43.680
(8716 x 5) MDL(o4eBHIHO, YTO OCHOBAHHIA
JUIS HE TPEBBIIIEHNS TAaKOTO BHYIIUTEIBHOIO
notoika B 2021 rogy OyayT BO3HUKATh PEIIKO
Ha MpaKTHKe).

IIpu 3TOM, HEOOXOIUMO OTMETUTH, YTO CO-
racHo .14 Ionoxenus naznauennoe EIICC
He TiepecMaTpHUBaeTCs U He MHAECKcUpyeTcs (B
JanbHEHIIeM), B TOM YKCIIE B CITydae MPOrHO-
3upoBanus [IpaBurenscTBOM B Oyayuiue roaa
Oosiee BBICOKOTO pa3Mepa CpeaHEeMEeCSYHON
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3apa0OTHOM TUIATHI 10 SKOHOMHUKE, K TPUMEDY,
Ha cienyromumii 2022 rox u nanee.

3. U3 cymectBa 4. (3) KOMMEHTHpPYEMOM
ct.1 3akona Ne 156/2019 u 1n.12 Ilonoxenus
BbITekaeT, yto EIICC BelmutaunBaeTcsa mnepe-
KUBIIEMY CYIPYTY €XEMECSYHO B TEUCHHUE
NEpHUO/ia, PACCUUTHIBAEMOIO IO CIEAYIOUIEH
MpaBoBO opMmyie:

T=5-p, eoe:

T — nepuos, B Te4EHUE KOTOPOTO MEPEIKUB-
mui cynpyr Brapase mnoiydats EIICC (mpo-
JOJHKUTEIIBHOCTh KOTOPOTO HE MOXKET MPEBBI-
11aTh ISTH JIET);

P — EepHoJ, 3a KOTOPbIA YMEPIIHI CyIIpyT
noxyuun [IB (manpumep, 4 rozna).

WNuaue rosops, EIICC BrinnaunBaeTcs re-
PEXKUBILEMY CYNPYTYy €KEMECSYHO B TEUCHUE
nepuoia PaBHOTO TMPOMEKYTKY/MHTEPBAITY,
Ha TPOTSDKEHUU KOTOPOTO YMEPIIUH CYIpyT
noyvan [IB (Hanmpumep, B paMKax Tpex WU
YeThIpeX JeT), HO UIMTEIbHOCTh KOTOPOTO,
IpH JII000M packKiiajie, He I0JKHA MPEBBIIIATh
MaKCUMYM MATUIETHUN CPOK.

BaxxHo yuecTb, 4TO B CHIIy MpeaNuCaHUN
n.13 Tlonoxkenus B ciayyae, Korzna nepexuB-
mwemy cynpyry HazHadeHa EIICC, B mepuon
€ro BBIIATHI (TPOAOKUTENILHOCTH KOTOPOTO
HE MOXET MPEBBIIIATH IISTH JIET), OH HE BIIpa-
BE OJHOBPEMEHHO IMOTpeOOBaTh Ha3HAYCHHE
U BBITUIATY TaK)Ke MEHCUU TI0 CIYYar0 MOTepH
xopmuiiblia (I1IIK) cornacuo ct.24 - 27 3axo-
Ha o ['TIC.

OpHako, MO MCTEUCHUH TMEPHOAa, B Teue-
HUE KOTOPOTO MEPEKUBILIUN CYNPYT MOTydal
EIICC (x mpumepy, 1O HCTEYCHHH JTaHHO-
ro nepuona B 2024 rony), OH B JalbHEWUIIEM
OyzleT BIIpaBe NMPETEHAOBaTh Ha IMOJIYYCHHUE,
roJlararoiiencs eMy Ha OOIIMX OCHOBAHMSX
I1K c yuerom TpeboBanuii cT.24 - 27 3akoHa
o I'TIC.

4. Hopmoi#i 4. (4) KoMMeHTHpyeMOn CT.1
3akona Ne 156/2019 u npennvucanusMu MOII.
b) n. 3 [Tonmoxxenus ycranosieHo, uto EIICC
BBIIJIAUMBACTCS/TIPEIOCTABIISIETCS.  TIEPEKUB-
HIeMy Cymnpyry B cy4ae, €M Ha JIeHb HacTy-
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I1eHus cMeptu nomnyvaress 1B nepexusimia
CYIIpYT, HE3aBUCHUMO OT BO3pacTa (10 MEHCH-
OHHOTO WJIM TIOCJE€ TMEHCHOHHOTO), COCTOSII
B Opake c yMepUIMM CyHnpyrom xe meree 15
nem. Ilpu stom EIICC mpepocraBisieTcs He-
3aBUCUMO OT TOTO, SIBJISIETCS JIU NEPEKUBIINI
CyHIpyT IOJy4YaTeaeM TOM UM UHOW IEHCUU B
roCyIapCTBEHHOM NEHCUOHHOW CHUCTEME, HO
npuU 0OHOM 8AICHOM YCI08UL: Pa3Mep TIEHCHUH,
BBITVIAYMBAEMOM NEPEXKUBILIEMY CYIPYTY, TN
peann30BaHHBIN UM B MECSI] CMEPTHU CyNpyra
3aCcTpaxOBaHHBIN MeCSYHBIN 10X07 (3apadoT-
Has Ijara ¥ Jp.) HE JOJDKEH MPEBBIIIAThH B
1,5 pa3a npoXKUTOYHBIH MHUHUMYM [JIsl TIE€H-
CHOHEPOB COINIACHO JAHHBIM, HMEIOIIUMCS
y Hammonaneaoro 6ropo craructuku (HBC)
Ha MOMEHT 3arpoca nocobusi. Cnenyer orme-
TUTb, YTO MPOKUTOYHBIII MUHUMYM JJIsl TI€H-
CHUOHEPOB (M ISl APYTUX KATErOpUi Tpak/iaH)
onpenensiercs HBC ¢ yuetom TpeboBanmii 3a-
koHa Ne 152/2012 o npo>XUTOYHOM MUHUMYMeE
[8] u TlonoxeHust 0 MOpsIJIKE UCUUCIICHUS Be-
JIMYUHBI POKUTOYHOIO MUHUMYMa, YTBEPK-
nenHoro [locranoenenueM IIpaBurtenscTBa No
902/2000 [9].

WupiMu coBaMM, MpaBO Ha MOJTy4YEHHUE
EIICC BO3HUKAET TOJIBKO IIPU YCIOBHUH, €CIU
Ha JIeHb HACTYIUIEHHS CMEpPTU MOIydareis
I1B (x npumepy, 25.05.2021 2.) nepe>KuBIIHI
CyNpyT, HE3aBUCUMO OT CBOETO BO3pacTta, Co-
CTOSJ1 IOPUAMUYECKH C YMEPUIMM CYNPYTOM B
OpavyHBIX OTHONIICHHUSX HE MeHee 15 mner (uc-
XOJIsl U3 JIaThl perucTpanuu Opaka, ykazaHHOM
B CBUJIETENILCTBE O Opake JaHHBIX CYNPYroB U
JIaThl PETUCTPALMU CMEPTHU CYIpyra, yKazaH-
HOM B CBUJIETENILCTBE 00 €r0 CMEPTH).

[Tpu sTOM, 3aKOHOHIATENh HE OOYCIOBIH-
BaeT YETKO U OJHO3HAYHO, YTOOBI MEepPekKHUB-
M CYynpyT COCTOST TOJBKO B OJHOM Opake
C YMEPIIUM CypyroM HENPEPHIBHO B TEUEHUE
15 u Gonee neT moaps HA ACHH HACTYTUICHHUS
cmeptu nony4darens [1B (Takoe HaxoxaeHue
CymnpyroB B TeueHue 15 u Oonee net B Opau-
HBIX OTHOIICHUSX JIOTUYECKU/TEOPETHUECKU
BO3MOKHO/JIOITYCTUMO HE TOJIBKO B OJHOM
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€IMHCTBEHHOM Opake ¢ yMEpIIUM CYIpPyroM,
HO CyMMapHO U Ha OCHOBAaHUU JIByX WJIU J1aXKe
HECKOIIbKHUX 3aKIIOYEHHBIX MPaBOMEPHO Opa-
KOB MEX]ly HUMH K€, €CJIM OHH, I0CIIe IPEXK-
HETo pa3Bojia/pa3BOJOB MEXKy COOOM, HE CO-
CToslIu B Opake/Opakax ¢ APYTMMH/TPETbUMHU
JTULAMHA).

Taxo¥i BBIBOJ (OTHOCHTEIIBHO HAXOXKICHUS
CYIIpyTOB B TeueHue 15 u Oonee et cymmap-
HO B Opa4HbIX OTHOIICHHUSIX ) BEITEKACT, B CBOIO
ouepelib, U3 MOJIOKEHUM ["'aarckux KOHBEHIUI
1o BornpocaM ceMbH U O6paka (1950-1980 rr.).
A Takxe, B YaCTHOCTH, M3 CMBICIA/IOTUKA
cT.11 KoHBeHuuu o npu3HaHuu pa3Boi0B U pe-
IIEHUH O pa3[ebHOM YKUTEIbCTBE CYNpPyTroB
ot 1 urons 1970 rona [10] (x xoTopoit Mon-
JI0Ba IPUCOEIUHUIIACH HA OCHOBaHUM 3aKoHa
Nel06/2011 [11]), cormacHO KOTOpOIl TOCY-
JapcTBO, 00g3aHHOE MpU3HaTh pa3Bon (B PM
IpeKpaleHre Opaka myTeM pa3Bojia Cynpyros
IIpU3HaHO comntacHo cT.33-39 CemelHOro Ko-
nexkca PM [12]), He MOXeT NpensiTCTBOBATh
HOBOMY Opaky JIF00Oro u3 CymnpyroB (HE HC-
KIIFO4asi 3aKJIFOYeHHEe HOBOTO Opaka Mexay
OBIBITUMU CYNpPyTaMu). Y UUTHIBAs IIPH ITOM,
yT0 B cuiy 4. (1) ct. 8 Korncturynuu PM [13],
HaIlla cTpaHa o6s3anach coOMIOIaTh MEXIy-
HapOJHBIE OTOBOPBI/KOHBEHIIMH, OIHON U3
CTOPOH KOTOPBIX OHA SIBJIIETCS, CTPOUTH CBOU
OTHOIILIEHUS C IPYTHMMH TOCYAapCTBAaMH Ha 00-
[IETPU3HAHHBIX TPUHIUIAX U HOPMAax MEXK-
JYHapOIHOIO TpaBa.

Bo uzbexaHune HEHYXHBIX U MPOTUBOpE-
YUBBIX TPAKTOBOK HA MPAKTHKE MO BOIMPOCY
HaxOXXJICHHs CynIpyroB B TeueHue 15 u 6oiee
7eT B OpauyHbIX OTHOUICHHSX, 1I€TIECO00pa3HO
BCE K€ OCYIIECTBJICHHE O(PHUIMATIHLHOTO TOJ-
KOBAHMSI YKa3aHHBIX MPABOBBIX MOJOKEHUN C
ydeToM TpeboBanwmii cT.71 u 72 3akoHa o HOp-
MaTuBHBIX akTax Nel00/2017 [14].

Hapsiny ¢ aTum, 3akoHOATENDb ONIPEETIsET,
yTo nepexusiieMy cynpyry - EIICC moxer
OBITh HA3HAYCHA, HE3aBUCHUMO OT (haKTa Moy-
YEHUs1 UM TOM WJIM MHOM Pa3HOBHUIHOCTH TO-
CylapcTBeHHOI neHcuu (nanpumep: I1B; nen-
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CUU NO O2PAHUUEHUIO 803MONCHOCEN, NeHCUU
no Cy4ar nomepu KOpMUuibyd, CneyuarbHol
neHcuu,; 00CPOUHOU NEeHCUU NO 803PACMY; NeH-
cuu 3a evicayey jem u Op.) Wiv oT (akra He-
MOJTyYEHUsI OHBIM KaKoro-1ubo Buaa rocyaap-
CTBEHHOU MEHCHUH (U3-3a OMCYMCMBUsL NPABo-
8bIX OCHOBAHULL OJ1s ee HA3HAYEeHUS U Op. ).

B KoHTeKCTE pa3bsICHEHHBIX 3aKOHOATENb-
HBIX HOPM, I1. 3 [lonoxeHus: yrouHseT A0mo-
nurtensHo, 4To EIICC mpenocrasnsercs nepe-
KUBIIEMY CYIpPYyTY IPU BBIITOTHEHUH C1€0YI0-
WUX YCro8ull.

» Ha JaTy CMEpTH yMEpIIUi CympyrT Io-
nyyan [1B MeHee nmsTu JeT nocie ycTaHOBIIe-
HUS TIpaBa Ha TaKyr NEHCHIO (K MpuMepy, B
TEUYEHHE TPEeX JIeT nocie HazHaueHus [1B);

» TEPeXHBIIUI CYNpYT, HE3aBUCUMO OT
BO3pacTa, COCTOSUI B Opake C yMEpUIMM Cy-
npyrom He MeHee 15 net (ckaxem, ¢ 2003 1o
2021 rr.);

» EIICC Obuio BocTpeOOBaHO TEpe-
KHUBIIUM CYIIPyrOM B TEYEHHE TpeX JIEeT
CO JHA CMEpTH CBOEro cymnpyra (Hampu-
Mmep, 10.05.2022 . ecnu cynpyr ymep mnocie
01.01.2020 r).

5. U3 cmpicna 4. (5) KOMMEHTHpPYEeMOi CT. |
3akona Ne 156/2019 u npeanucanuii noam. c)
1. 3 TonoxxeHust HaIJICKUT, YTO MPABO HA TMO-
nyaenne EIICC moxeTr ObITh BOCTpeOOBaHO
NEPEKMUBIIUM CYIPyroM B TE€UEHHE TpeX JIEeT
CO JIHS HACTYIUICHHUS CMEPTH CyTIpyTa.

Tak, Hanpumep, ecnu Myx noiydan [1B B
TEUEHHUE YeTHIPEX JIET MOCIIe HA3HAYCHUS eMy
ykazaHHo# neHcuu B 2017 rofgy, u oH ymep B
HbIHENTHeM Tony (k mpumepy, 30.04.2021 1),
TO MPH TAKUX 0OCTOATENBCTBAX, €TI0 EPEKHB-
masi JkeHa (B/I0Ba), HE3aBUCUMO OT HaJUYHs
WIM OTCYTCTBHSI y HEe CTaTyca MEeHCHUOHEepa,
BIIpaBe OyleT NpPEeTeH/I0BaTh Ha IOJy4YCHHE
EIICC (mytem mnHucbMEHHOTO OOpaIlieHus B
TKCC B ycTaHOBIEHHOM TOPSIIKE) B JIFOOOE
BpeMsl B TeueHue (He MOo3JHee) TpexX Herpe-
PBIBHBIX JIET, UCYHCISIEMBIX CO JIHS HACTY-
maeHus: cMeptu cBoero myxa (30.04.2021r1),
3a(hUKCUPOBAHHOTO B CBUETENHLCTBE 00 €ro

142

CMEpTH, U JI0 UCUUCIIAEMOM JaThl UCTEUCHUS
YKa3aHHOTO TPEXJIETHETO NepUo/a.

[Ipu 5TOM Ba)kKHO aKIIEHTHPOBATh, YTO yTO-
MSHYTBIA TPEXJIETHUH MEePHOA TOJKEH OBITh
HCYHCIICH C yueToM TpeboBanmii cT.387 ['paxk-
nanckoro komekca PM [15] (I'K), cormacno
KOTOPBIM TOJl CYMTAETCS PaBHBIM TPEMCTaM
LIECTUAECSTH IATH JTHSM.

Cmamoa 2. Obpawienue 3a naznauenuem
nocoousn

(1) 3asBreHue O Ha3HAUYCHUU TOCOOUS
MOJaeTCsl JTMYHO TEPEKUBIINM CYIPYyrOM B
TEePPUTOPUANBHBINA OPTaH COIMAIBLHOTO CTpa-
XOBaHUS 110 MECTY XKUTEJIbCTBA C IPEIbsIBIIE-
HUEM JIOKYMEHTOB, NOATBEP)KIAIOIUX MIPABO
Ha rmocoowue.

(2) Ilopsimox oOpamieHuss 3a MocoOueM
ycTranaBnuBaeTcs [IpaBUTeIbCTBOM.

1. Hopmoii 4. (1) xoMMeHTHUpyeMOH CT.2
3akona Ne 156/2019 npexycMmoTpeHo, 4To 3a-
ssrenue o HazHaueHun EIICC nmomaercs nuy-
Ho nepexusunmM cynpyrom B TKCC o mecty
KUTEJIbCTBA C IMPEIbSABICHHUEM JIOKYMEHTOB,
MOATBEPKAAIOIINX MPABO HA TaKoe mocodue.

Ucxons n3 nonoxennit ct.38 I'K, mecTom
JKUTEIBCTBA (PU3UUECKOTO JIUIa (B TOM YHUCIIE,
NEepeKUBIIET0 CYIpyra) MpU3HAETCd MECTO
o0bryHOTO NpedbiBanus. JInmo cunraercs nme-
IOLUM JJAHHOE MECTO JKUTEIbCTBA 0 TEX MOp,
noka He npuoOpesno apyroe. Mecto 0ObIYHO-
ro npeObIBaHUs OCHOBBIBACTCSI HA TECHOH U
CTa0MIBHOM CBSI3U (PU3UYECKOTO JIUIA C CO-
OTBeTCTBYyIOIIUM MecToM. [Ipu onpenenennn
MecTa OOBIYHOTO TMPEObIBAHUS YUHUTHIBAIOTCS
BCE OTHOCSIIUECS K Jeny (pakTHuecKue sJe-
MEHTBI, B YACTHOCTHU MPOAOJIKUTEIBHOCTh U
PETYJISIPHOCTh MPUCYTCTBUS JIMIA B COOTBET-
CTBYIOILLIEM MECTE, a TAK)KE yCIOBHUS U OCHO-
BaHMsI 3TOTO MPHUCYTCTBHUSI.

B cBoto ouepens, ¢1.39 'K onpenensier, uto
JI0 TeX IOp, ToKa He OyIeT J0Ka3aHo oOpar-
HOE€, MECTO JKUTEJIbCTBA MJIM MECTO BPEMEH-
HOTO TpeObIBaHMs (pu3HuecKoro immna (mepe-
YKUBIIETO CYIIpyra) NpeArnoiaraeTcs B Mecre,
yKa3aHHOM KaK TaKOBOE B YIOCTOBEPEHHHU
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JMYHOCTU WJIH, 1O OOCTOSTEIbCTBAM, B JPY-
TOM YJIOCTOBEPSIOLIEM JTUYHOCTh JIOKYMEHTE,
IPEAYCMOTPEHHOM 3aKOHOM, a TOYHEE - B TOM
WJIM THOM KOHKPETHOM JIOKyMEHTE, YKa3aHHOM
B cT.1 3akoHa 00 yA0CTOBEPSIOMIMX JTUIHOCTh
JIOKYMEHTaX HallMOHAJbHON MAaclOpTHOM CH-
crembl Ne 273/1994 [16] (k KOTOpPBIM OTHO-
CATCS: BCE THUIIbI MACIOPTOB, YIOCTOBEPEHUI
JMYHOCTH, BUABI HA )KUTEJIBCTBO U IPOE3/IHbIE
JIOKYMEHTBI JIUL 0€3 Tpak1aHCTBa, OCKEHIIEB
1 OeHeuInaprueB r'yMaHUTAPHON 3aIUTHI).

Takum 00pazom, 3asiBI€HUE O HA3HAYCHUU
EIICC (k KOTOpOMY JOJKHBI OBITH MPHIIOAKE-
HBI JOKYMEHTBI, IOATBEPKAAIOIINE TPABO Ha
Takoe MocoOue) MOoAAETCs JUYHO MEePekHB-
M cynipyrom B TKCC no cBoemy mecTy xu-
TenbCTBa (HarpuMmep, B MyH. baniip), onpene-
aseMoM ¢ ydeTtoM nosoxkenuit ¢ct.38 u 39 I'K
(M3J10KEHHBIX JETATBHO BBIIIE).

2. Kak sBcTByeT m3 coaepkanusi 4. (2)
KoMMeHTHpyeMoil cT.2 3akoHa Ne 156/2019,
KOHKpEeTHBIM nopsok oopamenus 3a EIICC
ycTtaHaBnuBaetcs [IpaBUTensCTBOM.

K 0CHOBHOMY NpaBHUTEILCTBEHHOMY HOP-
MaTUBHOMY aKTy, pEIVIaMEHTHUPYIOLEMY KOH-
KpeTHbI mopsinok oOpamenust 3a EIICC,
OTHOCHUTCSl B HACTOSILEE BpEMs YIOMSIHYTOE
Beiie Ilonoxkenme. B wactHoctH, m.5 Ilomo-
KEHUsI TPEANUCHIBACT, YTO 3asBJIEHUE O Ha-
3HaueHnu EIICC B ciydae cMepTH OJJHOTO U3
CYNPYIOB MOJAETCs JUYHO NEPEKUBLIMM CY-
IIPYTOM, C IIPEIbSBICHUEM OATBEPKAAIOIINX
nokyMeHToB, B TKCC no mecTy xuTenbcTBa
NEPEKUBLIETO CYIIpyra, U PErUCTPUPYETCS B
00s13aTeIbHOM TMOpsI/IKE. 3asBICHUE MOJAeTCs
coracHo oopa3siyy, yctanoBienHomy HKCC.

Cmamoea 3. Ha3nauenue u éviniama no-
cobusn

(1) INocobue Ha3HavyaeTcs ¢ MecsIa noaa-
4y 3asBJIeHUS. B ciyuyae nmogauu 3asiBieHuUs B
Mecs1l HaCTYTIJICHUS] CMEPTH CyTNpyra nocooue
Ha3HAYaeTCs CO CIEAYIOIIEro MecsIa.

(2) Beritutara mocoOust POU3BOTUTCS €XKe-
MECAYHO 3a TEKYILIMH Mecsll MOCTaBIIMKOM
IUTATeKHBIX YCIyr Ha Tepputopun Pecmy-
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Oomuku MonioBa, Ha3HAYEHHBIM TTOJTyYaTeIeM
nocoOusi B mopsiike, ycraHoBieHHoM [IpaBu-
TEJIHCTBOM.

(3) B cinyuae ecnu nepexuBLIMI Cylpyr
oOparaeTcst 3a Ha3HAYEHUEM MOCOOus, Mpe/-
YCMOTPEHHOTO HACTOSIIUM 3aKOHOM, B TEpH-
O] €ro BBIIJIATHI OH HE MMEET IpaBa Ha Ha-
3HAYE€HHE U BBIILJIATY MEHCUU 1O CIIyYaro Io-
TE€pH KOPMHIIbLIA B COOTBETCTBHH C 3aKOHOM
0 TOCYJapCTBEHHON NMEHCHOHHOW cucteme Ne
156/1998.

(4) B cimyuyae cmepTu nostyyaressi mocoOust
HEBOCTPEOOBaHHASI CYMMa JIPYrOMYy JIUILy HE
BBIIIAYHMBAETCS.

(5) VnepxaHus U3 €XEMECSUYHOTO IMOCO-
OWsI TPOU3BOIATCS B COOTBETCTBUU C ITOJIOXKE-
HUSIMU cTaThu 38 3aKkOoHa O rOCyJapCTBEHHOMN
neHcHoHHO# cucteme Ne 156/1998.

1. Ionoxenusimu 4. (1) KOMMEHTUpYEMOM
ct.3 3akona Ne 156/2019 yrtounsiercsi, 4TO
EIICC naznauaeTcsi ¢ mecsIa Moaa4yu 3asiB-
neHus. B cimydyae momauw 3asiBICHUS B MECSI
HACTYIUIEHHsI CMEPTU CyIpyra mocodue Ha-
3HA4YaeTCs CO CIEAYIOLIET0 MecsIia.

Wueimu cnoBamu, EIICC nomkHO OBITH
gasHaueHo TKCC c¢ Mecdna momadyu 3asiBiie-
HUs (TOUHee, C Mecsla perucTpalyu B ycra-
HOBJICHHOM TIOPSIIKE JAHHOTO 3asIBICHUS B
TKCC), ecnmu oHO OBLIIO TIOJJAHO HE B MECHII
HACTYIUICHHSI CMEPTH cymnpyra (K mpumepy, B
depaie 2021 roga), a moke (Hampumep, B
Mapte — Mae 2021 roga).

B cnyuae xe xorja 3asBIeHHE O Ha3zHaue-
nuu EINICC Obu10o nosmano (orepaTuBHO) B Me-
CSII HACTYIJICHUS] CMEPTH Cynpyra (CKakeMm, B
anpene 2021 roga) — nanHoe mocobue OyaeT
HA3HAYCHO HE C Mecsla IMoJauu 3asBICHUS
(ammpens 2021 roma), a co CaeAYIOIIETO MecsIa
(to ectb, ¢ Mmas 2021 roga).

B xontekcTe uznoxkenHoro, n. 8 Ilomoxe-
HUSl TIPEIyCMaTpUBAET, YTO NPEJOCTABICHUE
npaBa Ha EIICC unu oTKIOHEHUE 3asBICHUS
OCYIICCTBIIICTCS HA OCHOBAaHUM pEIICHUS,
BoiHeceHnHoro TKCC ® moammcaHHOro €ro
pykoBoauTeneM, B 30-IHEBHBIN CPOK CO JTHS




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

MOJ[a4YM 3asIBJICHUS CO BCEMH HEOOXOAUMBIMU
JOKyMEHTaMH (TOYHEEe, CO JIHS perucTpauuu
JTAHHOTO 3asBJICHHSI C IPHIIOKEHHBIMU TIPABO-
BbiMU akTamu B TKCC).

Hapsiny ¢ atum, m.9 Ilonoxkenus o603Ha-
yaer, uto pemeHrne TKCC 00 oTkIOHEHUH 3a-
sienust o Ha3HaueHuu EIICC, ¢ ykazanuem
KOHKPETHBIX TNPUYUH OTKa3a, JIOJKHO ObITh
HaIlpaBJI€HO 3asiBUTEIIIO B S-JHEBHBIN CPOK CO
JTHS1 €70 BHIHECEHUSI.

2. U3 cymectBa 4. (2) KOMMEHTHPYEMOM
ct.3 3akona Ne 156/2019 cnenyet, 4TO BBI-
mwiara EIICC mpousBoauTcsl €XEMECSYHO 3a
TEKYIIMA Mecsll MOCTAaBIIMKOM IUIATEKHBIX
yCIyT Ha Tepputropun PM, HazHauE€HHBIM MO~
Jy4areyieM 3TOro MoCOOHs B MOpSIKE, yCTa-
HoBJIeHHOM [IpaBuTenbcTBOM.

B oroit cBsa3u, npeanucanusmMu 1.17-19
[Tonoxenust koHkpetusuponaHo, uro EIICC
BBIIUIAYUBAETCS MOCPEJICTBOM METOJIa Iuiare-
’a, BEBIOPAHHOTO TMOJTydaTesieM U JOCTYITHOTO
B NPAaBUTEIbCTBEHHON YCIIyIre 3J€KTPOHHBIX
mnarexxerd (MPay). Cymmer EIICC, ycTanoB-
JICHHBIE U HE TMOJIyYeHHbIE TOJy4yareleM B
TedeHue 12 mecsieB noapsi, MpruoCTaHaBIIU-
Batorca. Brimara EIICC Bo3oOHOBIsIETCs Ha
OCHOBE 3asIBJICHUS MOJIy4arTessl WIH MpeacTa-
BUTEJISI, YIOJIHOMOYEHHOIO JOBEPEHHOCTHIO,
U YIOCTOBEPEHHUS JIMYHOCTU 3asiBUTEINS, IO-
nanHbix B TKCC, n BeIIUIaunBaroTCs B pETPO-
AKTUBHOM TOPSIKE C 1aThl IPUOCTAHOBIICHUSI.
Jluna, mpexIoHHOro BO3pacTa WM MO CO-
CTOSIHMIO 3/10POBbSI, KOTOPbIE HE MOTYT CaMo-
crostenbHo nonydars EIICC y nmocraBmmka
IUTATEXKHBIX YCIYT, OHO JOCTABIIAETCA HA J10M
Ha OCHOBAHUM 3asBJICHUs, TOJJAHHOTO U IpH-
HSTOTO MOCTABIIMKOM IJIATEKHBIX YCIYT.

3. Hopmoii 4. (3) KoMMEHTHpYeMO# CT.3
3akona Ne 156/2019 u mpennucanuem .13
[Tonoxxenust 3adukcupoBaHo, 4TO B cilydae,
KOIJa TEepeXUBIIMI cynpyr oOpaimaercs 3a
HazHaueHueM EIICC, B mepuoa ero BbIILIATHI
OH HE MMEET IIpaBa Ha Ha3HAUYE€HUE U BBIILIATY
MIEHCHUH 110 cityyato norepu kopmusbia (I111K)
B cooTBeTcTBUU ¢ 3akoHoM o ['TIC.
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CrnenoBarenbHO, B Cllydae, KOrza nepexuB-
memy cynpyry HaszHaueHa EIICC, B mepuop
€ro BBIIJIATh! (IIPOIOJIKUTEIBHOCTH KOTOPOTO
HE MOKET MPEBBIIATh MSATUIETHUHN CPOK), OH
HE MMeEeT NpaBO Ha HA3HAUEHHUE U BBIIIIATY
napaymensHo [IT1K cormacho cT.24 - 27 3ako-
Ha o ['TIC.

OpHako, MO UCTEUYECHUH [IEPHO/IA, B TCUCHHE
KOTOPOTO TEPEKUBIIUN CyNpyr OBLT BIpaBe
nonydats EIICC (x mpumepy, B 2024 roxy),
OH B JaibHelmemM OyneT BHpaBe MPETEHIO-
BaTb Ha IIOJly4Y€HHUE, MOJararouieiics eMmy Ha
o6mux ocHoBanusax I1IIK ¢ yuerom TpeGoa-
Huil c1.24 - 27 3akona o I'TIC.

B uvactHOCTH, TpeboBaHusIMU CT.24 3akoHa
o I'TIC ycranosneno, uto I1I1K Ha3znauaercs,
ecnu ymepmuid 0pu1 nosrydarenem [1B. TITK
Ha3HA4YaeTCs HE3aBUCUMO OT MPOJIOJIKUTEINb-
HOCTH CTpPaxoOBOTO CTaXka B CJIyyae, €ciH
CMEpPTh KOPMUJIbIIA HACTYIHWJIA BCIIEACTBHE
MIPOU3BOICTBEHHOI TpaBMBbI WK TIpodeccuo-
HaJIBHOTO 3a00JI€BaHUsL.

4. U3 npennucanuii 4. (4) KOMMEHTHpYe-
Moii cT.3 3akona Ne 156/2019 u 11.26 ITonoxe-
HUS BBITEKAET, YTO B CIy4yae CMEPTH IOIyva-
tesst ETICC, HeBocTpeboBaHHas (OcTaBIIAsCS
HEMOJy4YEeHHOW) cyMMa Jpyromy JIMILy B AaJib-
HEHIIIeM He BbIIIaulBaETCA.

B KoHTeKkcTe OTMEUEHHBIX MPABOBBIX IPE-
nvcanui, .23 u 25 TlonoxeHus yTOYHSIIOT 40-
MOJTHUTENILHO U 1mmpe, uyto Bbiuiata EIICC B
Cllyyae CMEpTH OJIHOTO M3 CYNpPYroB, Ha3HAYEH-
Has, HO He BOCTpeOOBaHHAs B TeueHue 12 me-
CSILIEB NEPEKUBIINM CYIIPYTOM, IIPEKPAILACTCS.
Beirnara EITCC Bo300HOBIISIETCS B PETPOAKTUB-
HOM HOPSJIKE C MECSLIA [T01a4y TI0JTyyaTesieM 3a-
SIBJIEHUS] U JJOKYMEHTOB, YOCTOBEPSIOIIUX €r0
mnuHocTh, B TKCC, ¢ matel mpuocTaHOBICHUSI.
EIICC, Ha3HaueHHOE W HE BBLIIUIAYEHHOE CBO-
€BPEMEHHO TEPEKUBIIEMY CYIPYTY, HE MOXKET
OBITH BBIILUIAYEHO JAPYTOMY JIUILY.

5.1IpaBuiio, 3aKkperuieHHoe B 4.(5) KOMMEH-
tupyeMoii ct.3 3akona Ne 156/2019 mpeny-
cMarpuBaert, uto yaepsxkanus u3z EIICC npous-
BOJISITCSL B COOTBETCTBUU C MOJIOKEHUSMU CT.
38 3axona o I'TIC.

Ne 1, 2021



Tudor CAPSA

ANALYSIS OF THE LAW OF THE REPUBLIC OF MOLDOVA ON THE GRANTING OF COMPANSATION IN THE EVENT OF THE DEATH OF ONE OF THE SPOUSES

B wacTtHOCTH, paccMOTpeHHE MPOLUTUPO-
BaHHOTO IpaBWJIa Yepe3 Mpu3My TpeOoBaHUI
4.(1) ct. 38 3akona o I'TIC u n.27 [TonmoxxeHust
MIO3BOJIIET KOHCTATUPOBATh, YTO YyIEpXHKaHUS
n3 EIICC B cityyae cMepTH OJIHOTO U3 CYIpY-
rOB IIPOU3BOMATCS Ha OCHOBAHUU:

v/ UCIIOJHUTEBHBIX  JIOKYMEHTOB,  CO-
miacHo McnonnurensHOMy Koaekcy PM [17]
(UIK);

v’ pemennii, BbiHeceHHBIX HKCC wmim
TKCC ¢ nenbro B3bICKaHHS HE TPUYUTAIO-
IIUXCS MOJTyYaTeNI0 CyMM, BBIIIJIAYEHHBIX MY
B Buzie EIICC.

Hapsny ¢ atum, .27 [lonoxenus onpene-
nsiet, uto cymmbl B Buae EIICC, BeimuiaueH-
Hble HEOOOCHOBAHHO TIO BHHE MOJydYaTels,
VIEPKUBAIOTCS €XKEMECSYHO B pa3Mmepe, He
npessimaromeM 20% ot pasmepa EIICC, Ho
Ha OCHOBE 3asBJICHMSI IOJIydaTelss MPOLEHT
yaepKaHusi MOKeT ObITh yBenuueH 10 100%.
B cnydae cMeptu momyvaresnsi, HEOOOCHOBaH-
Ho Bei1aueHHble EIICC He B3bICKMBaAIOTCS.

Cmamoa 4. Hcmounuk eviniamul noco-
oui

[Tocobus, Ha3HAuEHHBIE B COOTBETCTBHUU
C HACTOSIILIUM 3aKOHOM, BBIIUIAYMBAIOTCS U3
OroKeTa TOCYIApCTBEHHOTO  COITMAIBHOTO
CTPaxXOBaHUS.

1. KomMeHTHpYyeMBbIe TOJIOKEeHUS CT.4 3aKo-
Ha Ne 156/2019 npenycmarpusatot, uro EIICC
BBITUTAYMBACTCS M3 OIOKETA TOCYAapPCTBEHHO-
ro conuanbHoro crpaxoBanus (BI'CC).

B 9T0ii cBsI3u HEOOXOAMMO OTMETUTH, YTO
comacio 4.(l1) cr.131 Koncturynuu PM,
BI'CC sBnsiercs cOCTaBHOW 4acThlO HaLMO-
HAJIBHOTO MyOMM4YHOro Oro/pkeTa (Hapsagy ¢
rOCYJIapCTBEHHBIM OIO/KETOM U OIOIKETOB
palioHOB, TOPOJIOB U CEM).

C npyroii croponsl, Hopmamu 4.(2) ct. 31
u cr.33 3akoHa o myOnMWYHBIX (UHAHCAX U
OIO/KETHO-HAJIOTOBOM OTBETCTBEHHOCTH Ne
181/2014 [18] npeanucano, uro bI'CC agmu-
Huctpupyercs (ynpasinsgerca) HKCC. Otno-
HIEHHUSI MEXK]y TOCYIapCTBEHHBIM OIOIKETOM
u bI'CC peannsyrorcst noCpeacTBOM:
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e TpaHC(EPTOB CIEUUATHLHOTO Ha3zHaue-
HUS, IPEHA3HAYEHHBIX JIJIS IPEA0CTaBICHUS
conuanbHbIX BeIIAT (BKItouast EIICC) u apy-
TUX PaCXOJIOB, KOTOpHIE MO ACHCTBYIOIIEMY
3aKOHO/IATEJIbCTBY HECET TOCYIapCTBEHHBIN
oromxket uepe3 BI'CC (oObeM Takux TpaHC-
(depToB yCTaHABIMBAETCS B COOTBETCTBHH C
3aKOHO/IaTEIbCTBOM B OOJIACTH COLMAJIBLHOMN
3aIuThI, BKIIFOUast 3akoH Ne 156/2019);

e TpaHc(eproB M3 TOCYIapCTBEHHOTO
OrokeTa JUIsl TOKPBITHSL HEIOCTaTOYHOCTH
noxonos BI'CC B ciywae, xorma pecypchbl
BI'CC He nokpbIBaIOT €10 pacxofoB.

2. Cnenyer TakXe OTMETUTb, YTO CT.4 3a-
koHa Ne 156/2019 HaxoauT cBoe ompereneH-
HOE pa3BuUTHE B mpeanucanuax n.31 u 32
[Tonoxenus, cornmacuo kotopbiM, HKCC exe-
MECSYHO TEPEUnCIsieT Ha TEeKYIIHd cyYeT B
Ka4eCTBE CPEJICTB, BPEMEHHO HAXOJSIIMUXCS B
M10JIb30BaHUH [TEHUTEHIIMAPHBIX YUPEKICHUH,
(uHAHCOBBIE CpENCTBA, IMpeIHA3HAYCHHBIC
JUTSL BBITUIATHI IOCOOUIA, a a IMHHHUCTPAIHS T1e-
HUTEHIIMAPHOTO YYPEXKACHUS pacrpeaenser
MOCTYMUBIINE HA JAHHBIN CYET CyMMBI Ha JIU-
I[EBbIC CUeTa OCYkKICHHBIX. [[eHUTEeHIIMapHbBIE
yupexaeHus 10 4 dyncia Mecsua, cieayrole-
rO 32 OTYETHBIM IEPUOJOM, MPEACTABISIOT
HKCC otuersl 0 mosiy4eHHBIX M pacrpese-
JICHHBIX Ha JINLIEBBIE CYETA OCYKIACHHBIX CyM-
Max.

Cmamos 5. 3aknouumensvHovle u nepexoo-
Hble NON0MHCEHUA

(1) IlonokeHuss HACTOSIIETO 3aKOHA TMPH-
MEHSIIOTCS B CITy4ae HACTYIUICHHUS] CMEPTH T10-
cie 1 suBapsa 2020 roga.

(2) [IpaBuTENBCTBY B TPEXMECSIUHBIN CPOK
CO JIHs OIyOJIMKOBaHMs HACTOSIIETO 3aKOHA B
OdunmanbaoM MoHutope Pecrybmuku Mon-
JI0Ba MIPUHSATH HOPMAaTUBHBIE aKThl, HEOOXO/THU-
MBbI€ /I €70 UCTIOJIHEHHUS.

1. U3 conmepkanus 4.(1) KoMMeHTUPYEeMOM
c1.5 3akona Ne 156/2019 momobaer, uto mpa-
BOBBIC HOPMBI HA3BAHHOTO 3aKOHA MOTYT OBITh
IOPUAMYECKH IPUMEHEHBI TOJIBKO K CIydasm
HacTyruieHus cMepty nocie 01.01.2020 .
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K ciayuasm Hactymiienust cmeptu 10 24 ya-
coB 31.12.2019 r. BKJIIIOYUTENBHO - MTPABOBBIC
HOpMBI 3akoHa Ne 156/2019 He nmpuMeHSIOT-
col.

HeoOxogumo otmeTuTh, uTo TeKCT 4.(1)
ct.5 3akona Ne 156/2019 ucxomut u3 tpebdo-
BaHu# cT. 76 KoHCTUTYLIMU CTPaHbI, COINIACHO
KOTOPBIM 3aKOH BCTYMaeT B CHIIy B JI€Hb €ro
onyonukoBanusi B OQuuHaIbHOM MOHHUTOpE
PM (OM PM) unu B cpok, peryCMOTPEHHBII
B CaMOM 3aKOHE, KOTOPBII B COOTBETCTBHUH C
n/m. b) n. 1 IlocranoBnenus KoHcTutynuos-
Horo cyna Ne 32/1998 «O rtonkoBanuu cT. 76
Konctutyuun Pecryonmuku MommoBa «Bcery-
IJICHUE 3aKOoHa B cuity» [19] He MoxkeT npen-
IIECTBOBATh Jare OQUIMAIBHOIO OIyOIHKO-
BaHUSI.

B 1o e Bpems, paccmarpuBaemas 4.(1)
ct.5 3akona Ne 156/2019 cornmacyercst B mod-
HOH Mepe ¢ monokeHusMH 4.(3) u (4) c1.73
3akona o HopMmaTuBHBIX akTax Nel00/2017,
MIPEITUCHIBAIOININX, YTO HOPMATHUBHBIA aKT
JENCTBYET TOJIBKO B MEpUOJ 00Ia1aHus IOpU-
JIAYECKOM CHJIOW U, KaK MPABUIIO, HE MOXKET
UMeTh 00paTHO# cuiibl. OOpaTHYIO CUITy UMe-
IOT TOJIbKO HOPMAaTHUBHBIE aKThI, CMSATUYAIOLITUE
OTBETCTBEHHOCTb.

2. Ucxons u3 npeanucanuii 4.(2) kKoMMeH-
tupyemoni cT.5 3akona Ne 156/2019, ITapna-
MEHT nopy4ui [IpaBUTENbCTBY B TpexMecsd-
HBIM CPOK CO JIHS OIyOJIMKOBAaHUSI HACTOSIIE-
ro 3akoHa B OM PM npuHsATH HOpMaTHBHBIE
aKThI, HEOOXOAMMBIE /ISl €T0 UCIIOIHEHUSI.

Kak m3BectHO, TekcT 3akona Ne 156/2019
OblT omyONMKOBaH MonHOCThIO B OM PM
13.12.2019 r. CnenosarenbHo, lIpaBurens-
CTBO JIOJDKHO OBLJIO B TPEXMECSUHBIM CPOK
(13.12.2019 1. — 12.03.2020 r.) pa3paboTarsb,
COIIacOBaTh, MPHUHSTH U OMyOnukoBarh B OM
PM HOpMaTuBHBIE aKThl, HEOOXOIUMBIC ISt
MPAaBUJIBHOTO MPHUMEHEHHs HOpM 3akoHa Ne
156/2019 1 4eTKOTO UX UCTIOTHEHHUS B TIOJTHOM
o0beme.

B 970if cBs3M, cieayer MOIYepKHYTh, YTO
OCHOBHOM HOpPMaTHBHBI aKT (yIOMSIHYTOE
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Boiie [lonokenue), mpeanucanus KOTOPOTO
ObUTH UCTOJB30BaHbl B MOJHOW Mepe B Mpo-
[IECCe apryMEHTUPOBAHUSA/U3TI0KEHUS HACTO-
AMMX KOMMEHTapHid, ObuT yTBepkIeH [IpaBu-
TEJIHCTBOM B CPOYHOM MOPAJKE U OMYOIUKO-
BaH 1ojHOoCcTEI0O B OM PM ot 31.12.2019 1.,
yro no3somio HKCC u TKCC npuctynuth
K YETKOMY M TPaMOTHOMY HCIIOJHEHUIO/TIPU-
MeHeHuto HopM 3akoHa Ne 156/2019, naunnas
6e3 3anepxkek ¢ 01.01.2020 r. u mpomoKaTh
Jablie.

Hapsnay ¢ 3Tum, HE MCKIIOYEHO, 4TO JUIs
MPAaBUIHLHOTO TPUMEHEHHUST OTEIBHBIX/CIIOP-
HbIX HOpM 3akoHa Ne 156/2019 morpebyercs
JIOTIOJTHUTENBHO pa3padoTKa C MOCIEAYIOIINM
npuHsITHEM [IpaBUTEITLCTBOM APYTUX HOpMa-
THUBHBIX aKTOB B 3TUX LIEJISAX, KaK TOTO Mpemy-
cMmarpuBaeT 4.(2) ct.5 3akona Ne 156/2019.

3aKiIrouenue

[Tonaraem, 4TO U3NOKEHHBIE B HACTOSICH
cTarbe KOMMEHTapHuu K 3akony Ne 156/2019
MO3BOJISIIOT OKa3aTh B LIEJIOM HEOOXOAMMYIO
U BOCTPEOOBaHHYIO TOMOIIb B CHCTEMHOM
YCBOEHUU OCHOBHBIX TEOPETUUCCKHUX U MTPaK-
TUYECKUX TPABOBBIX ACIEKTOB HAIIMOHAJb-
HOTO 3aKOHOJIaTEIHCTBA O COLIMAIIBHOM CTpa-
XOBaHUU U COLUAIBHOM OOECIEUYeHUH, pe-
TYJTUPYIOUIUX YCIOBUS U MPOLENypy Mpeno-
CTaBJIEHUs TOCOOUS B CIIy4ae CMEPTU OJJHOTO
U3 CYIIPYTOB.

ONHOBpPEMEHHO, [JlaHHbIE KOMMEHTapHH
MIPU3BaHBI CIIOCOOCTBOBATh COBEPIIICHCTBOBA-
HUIO TIPOTIECCa HEMTPEPHIBHOTO FOPUTUIECKOTO
o0OpasoBaHMs B3pOCIBIX B chepe coIruanbHO
-TPYAOBBIX OTHOIIIEHUH, KAK COCTABHOM YacTH
oOy4yeHUs B TEUCHUE BCEH KU3HU, 00CCIIeUu-
BalOLIEH HEMPEPBIBHBIA MOCTYN TPAXKIAH K
MIPaBOBOM HayKe, FOpUINYeCKON HH(OpMAIIUH,
MIPABOBOH KYJIETYPE B IIEJISIX THOKOTO U TPaMOT-
HOTO IPUCIIOCOOIEHUS K HOBBIM, TUHAMHUYHO
MEHSIOIUMCSL  COIMANIbHO-9KOHOMUYECKUM
YCIIOBUSIM U Pa3BUTHsI HEOOXOAMMBIX JIJIS ITPO-
(heccOHabHON U COIIMATBHON ICSITEIIBHOCTH
COBPEMEHHOW TUYHOCTH.
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The article examines aspects of preparation for the presentation prosecutor’s of public prosecution in
criminal courts in the Republic of Moldova. The analysis of the preliminary preparation for the presentation
of the public prosecution in the courts is given. Study of the materials of the criminal case, regulatory legal
acts, development of a preliminary position on a criminal case, development of a plan for participation in
the trial, elements of the preparation of the prosecutor for the effective support of the public prosecution.
The prosecutor s analysis of the materials of the criminal case as the basis for high-quality support of the
state prosecution.

Forecasting possible situations at the stage of pre-trial preparation, the use of certain tactical
techniques for studying the case materials; study of normative materials and judicial practice in
relation to a specific category of cases, generalization and analysis of the materials of the criminal
case, forecasting various situations that may arise during the court session; a set of tactics used to
solve them; build versions of the prosecution, comprehensive planning of activities to maintain public
prosecution. To adequately perceive what is happening in the trial, to competently and timely respond
to the behavior of the participants in the process, to investigate and collect evidence that incriminates
the defendant in the commission of a crime.

Keywords: criminal case, judicial policy,public accusations, judicial process, prosecutor.

UNELE ASPECTE ALE PREGATIRII PROCURORULUI PENTRU PREZENTAREA
ACUZATIILOR PUBLICE IN INSTANTA DE JUDECATA

Articolul examineaza unele aspecte ale pregdatirii procurorului pentru prezentarea acuzatiilor in instantele
de judecata din Republica Moldova. Este prezentata analiza pregatirii preliminare pentru prezentarea
acuzatiilor, procesul de studiere a materialelor dosarului penal, a actelor juridice de reglementare, elabo-
rarea unei pozitii preliminare cu privire la dosarul penal, elaborarea unui plan de participare la proces,
elemente de pregatire procurorului pentru sustinerea acuzatiilor. Un loc aparte il ocupa analiza de catre
procuror a materialelor dosarului penal drept baza pentru sustinerea in instanta a acuzatiilor de stat.

Autorul acorda o deosebita atentie prognozarii unoreventuale situatii care pot aparea la etapa de
pregdtire cdtre proces, utilizarii anumitor tehnicitactice pentru studierea materialelor dosarului, studierii
materialelor, actelor normative si a practicii judiciare in raport cu o anumita categorie de dosare; gene-
ralizarii si analizei materialelor dosarului penal; prognozarii diferitelor situatii care pot aparea in timpul
sedintei judecatoresti; elaborarii unui set de tactici folosite pentru solutionarea acestor situatii; crearii de
versiuni ale urmaririi penale; planificarii cuprinzatoare a activitatilor pentru mentinerea acuzatiilor s.a.

Cuvinte-cheie: dosar penal, politica judiciara, acuzatii de stat, proces judiciar, procuror.

CERTAINS ASPECTS DE LA PREPARATION DU PROCUREUR A LA PRESENTATION
DES ACCUSATIONS PUBLIQUES DEVANT LE TRIBUNAL

L’article examine certains aspects de la préparation du procureur a la présentation des accusations
devant les tribunaux de la République de Moldova. L analyse de la préparation préliminaire a la
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présentation des accusations, le processusd étude des matériaux de ['affairepénale, les actes juridiques
réglementaires, [’élaborationd 'une position préliminaire sur [ affairepénale, I’élaboration d 'un plan de
participation au proces, des éléments de préparation du procureur pour la poursuite des accusations
estprésentée. Une place particuliere estoccupée par [’analyse du procureur des matériaux de I’ affaire
pénale comme base pour soutenirdevant le tribunal les accusations d’état. L’ auteur accordeune attention
particuliere a la prévision des situations possibles qui peuventsurvenir au stade de la préparation
du processus, ['utilisation de certaines techniques tactiques pour l’étude des matériaux de ['affaire
pénale; [’étude des matériaux, des actes normatifs et de la pratique judiciaire en relation avec une
certaine catégorie de dossiers; généralisation et analyse des matériaux de [’affaire pénale; prévision
des differents situations pouvant survenirlors de I’audience devant le tribunal; [’élaboration d’un
ensemble de tactique sutilisées pour résoudreces situations, création de versions de poursuites pénales;
planification complete des activités pour maintenir les accusations, etc.

Mots-clés: affaire pénale, politique judiciaire, accusations publiques, processus judiciaire,
procureur.

OTAEJBHBIE ACHEKTBI HOATOTOBKHU MMPOKYPOPA K IPEACTABJIEHWIO
I'OCYJAPCTBEHHOI'O ObBUHEHUSA B CYIEBHOU NHCTAHLIUU

B cmamve paccmampuearomes acnexkmul n0020MosKY K NPeOCmasieHuo npoKypopom 2ocyoap-
CMBEHHO20 0DGUHEHUS NO Y20N08HbIM dellaM 6 cyoeduvix uncmanyusax Pecnyonuxu Monoosa. Ilpu-
B00UMCST AHAIU3 NPEOBAPUMETbHOU NO020MOBKU K NPeOCMABIeHUI0 20CYOAPCMEEHHO20 00BUHEHUS.
6 cyoax. OmoenvHoe GHUMAHUE YOELEHO UZYUEHUID MAMEPUANO8 Y20I08H020 0eNd, HOPMAMUBHBIX U
npasosvix aKmos, eblpabomke npPeosapumenbHol NO3UYUU No Yeoi08HOMY 0ely, papabomke niauna
yuacmus 6 cy0ebHoM pazdupamenvbcmee, d1eMeHmam no020mogKu npoKypopa 01s I¢hhexmusnozo
Nn000epIHCanHus 20cy0apcmeeHno2o obeunenus. Taxoice npedcmagnen aHaiu3 npoKypopomM mamepua-
JI08 Y20NI08HO20 0€ld KAK OCHOBbI KAYECMBEHHO20 NOOOEPICAHUS 20CYOAPCMEEeHH020 008uHeHus. Pac-
CMAMPUBAIOMCA euje maKue GONPoCsl, KK NPOSHO3UPOBAHUE BOSMOICHBIX CUTTYAYULl HA CMAOUU 00-
CY0ebHOU NOO20MOBKU, NPUMEHEHUE ONPEOeleHHbIX MAKMUYECKUX NPUEMOS UZVUEHUs MAMEPUanios
oena;, usyyeHue HOPMAMUBHLIX MAMEPUANO8 U CYOeOHOU NPAKMUKU NPUMEHUNENbHO K KOHKPEMHOL
Kamezopuu 0el; 000Owenue u anais Mamepuanrog y20108H020 0eid, NPOSHOIUPOBAHUE PATUUHBIX
cumyayuti, Komopwle Mo2ym 03HUKHYMb 6 X00e CY0ebH020 3ace0anusl, KOMNAEKC MAKMUYECKux npu-
eMO08, UCNONb3YeMbIX OJI UX PeUeHUsl;, NOCMPoeHUue 8epCuil 008UHEHUS, KOMNIEKCHOe NIAHUPOBAHUe
desimenbHOCmU N0 NOOOEPIHCAHUIO 20CYOAPCMBEHHO20 0OGUHECHUSL.

Knrwouesvie cnosa: yeonosnoe deno, cyoedonas nomumuxa, 20cyoapcmeentoe oosunenue, cyoeomnbiil

npoyecc, npoxypop.

BBenenue qaeTcs B TOM, YTO U/ U BBIBOIbI, ChopMyu-

Tlocmanoska npobnemvl 3aKII0YACTCS B TOM,
YTO MPaBa U OXPaHAEMbIE 3aKOHOM HUHTEPECHI
rpaxiaH ¥ IOPUAUYECKUX JINL, Ha KOTOPhIE
ObUIM OCYILIECTBIICHBI OCATaTeIbCTBA, 3aIlH-
LIAKOTCS ITyTEM PAaCCMOTPEHUS U Pa3peLLCHUs B
CyZ1aX YIOJIOBHBIX JIEJI C LIEJIBIO IPUBJICYEHUS K
YTOJIOBHOW OTBETCTBEHHOCTH JINLI, COBEPILUB-
LIMX [IPECTYIUICHHE. B KOHTEKCTE COBPEMEHHO-
CTH Y C YY4ETOM BPEMEHH, B IIOJTHOM MEPE T0JIK-
HbI UCTI0JIb30BAThCS IIPABO3AIIUTHBIE (PYHKIIUU
BCEX TOCYNApPCTBEHHBIX OPraHOB, B TOM YHUCIIE
Y OPraHOB IIPOKYpPaTypBl.

IIpakxmuueckas 6ajxcHOCMb CTaTbU 3AKIIIO-
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pPOBaHHbBIE B HEW, MOTYT HMCIIOJIb30BATHCS NPU
NPaBUJILHOM TOJIKOBAaHUU MPaB U 00s13aHHOCTEN
MHCTUTYTA Y4acTusi IPOKYpOpa B yrOJIOBHOM
MpOIECCe U aHaINW3a MPABOBOTO MOHUMAHUS
CyleOHOTO paccieIOBaHusI B CIICIIUAINZHPO-
BAHHOI HAy4YHOM JUTEpaType U T. 1.

Memooonozusi nooxooa. JIns TOCTHXKCHUS
MIOCTaBJICHHOM LIeNK U 3a/1au Oy/1eT UCIIOIIb30-
BaH METOJI MCCIICIOBAHUS IIPEIMETa CTaThU Ye-
pe3 3akoHonatTenbeTBo Pecnydnku Momnosa,
aHaJIu3 Hay4YHbIX MHEHUH, TyOIMKauy Ha BeO-
CTpaHUIIAX WIK Ha Oymare B BUJie pyKOBOJICTB,
cTarel, MOSCHUTEIbHBIX 3aIUCOK.




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

OcHoOBHBIE HEH UCCIeT0BAHUS

Yacteio 1 c1.124 Koncturynuu PM [1]
YCTaHOBJIEHO, YTO MPOKyparypa MpeacTaBisi-
eT o0IIre MHTepechl O0IIECTBA U 3allUIIACT
MPaBOTIOPSAZIOK, a TakXKe TMpaBa U CBOOOIBI
IpaKJaH, PYKOBOJIUT YTOJOBHBIM IpeECieo-
BaHHUEM M OCYIIECTBIISICT €0, IPE/ICTABIISACT B
COOTBETCTBUU C 3aKOHOM OOBHWHEHHE B Cy/1€0-
HBIX UHCTAHILIUSIX.

B cynebHoM pacciieioBaHuu Mpoleccyaib-
HOE TTOJIOKEHHE KaX0T0 U3 CyOBEKTOB COMep-
JKUT COOCTBEHHBIE XapaKTePHbIE 0COOEHHOCTH.
besycioBHO, IEHTpaIbHOM (hUTYpOI curTaeTcs
Cyl, HO ¥ TMPOKYPOP BIAJEET NIUPOKUMHU BO3-
MOXHOCTSIMH OyKBaJbHO Ha BCEX CTaIMIX
YTOJIOBHOTO CYIOTPOM3BO/ICTBA. B cymeOHOM
paccieioBaHuH IMIABHOE HA3HAUYCHUE JICATEIb-
HOCTHU IIPOKypopa —ojajepxkaHueé rocyaap-
CTBEHHOTO OOBUHEHHUSI.

[IpoueccyanpHblil cTaTyc NpoKypopa B
YTOJIOBHOM Tporecce, GopMbl U COCOObI
ero paboThl, 3a/1auu, pelraeMble B OTACIbHOM
CTaJIuM, U €r0 BO3MOXHOCTH M TIOJITHOMOYHMSI
onpenenensl B YIIK PM.

Tak, cornacuo ct.51 YIIK PM«IIpokypop
SBIISIETCS JIUIIOM, OCYIIECTBISIOMHUM B
npezenax CBOe KOMIETEHIIMU OT UMEHU To-
CyJlapCcTBa yTrOJOBHOE MpECIieIOBAaHUE WIIH,
B 3aBHCUMOCTH OT OOCTOSITENICTB, PYKOBO-
JSIIUM UM, TIPEICTABISIONIMM OOBHHEHUE B
Cy/I€ U BBITIOJIHSIOIINM JIpyTre 003aHHOCTH,
MPEeAyCMOTPEHHBIE HACTOSIIUM KOJEKCOM.
[Ipoxypop, ydacTBYIOIIUI B YTOJIOBHOM CY/I0-
MIPOU3BOICTBE, BBITIOIHSACT (DYHKITUU TOCYIap-
ctBeHHOTO 00BUHHTE». YacTh 3 cT.51 VIIK
PM «1pu oCy111€CTBIEHNH CBOUX ITOJITHOMOYHI
B YTOJIOBHOM ITIPOIIECCE TPOKYPOP HE3ABUCUM
Y TIOTYMHSIETCS TONBKO 3akoHy. OH TOJDKEH
TAKE UCTIOJIHATh MNUCbMEHHBIE YKA3aHUS BbI-
[IECTOSIIEr0 MPOKypopa 00 yCTpaHEHUH Ha-
pPYLIEHUH 3aKOHA U YIYIIEHUH, TOMYyIIEHHBIX
MIPU OCYIIECTBIEHUH YIOJOBHOIO Mpecieno-
BaHUs U/WIH PYKOBOJCTBE UM» [3].

Ucxoas m3 0003HAYEHHBIX HOPM, yKa-
3pIBasi CTATyC MPOKypoOpa Cpeau CTOPOH U
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MHBIX YYaCTHHKOB YTOJOBHOTO IIpOIIEcca,
3akoHoAaTenbcTBO Pecnybnuku Mongosa,
OIIpE/IEeTIsieT €ro CTaTyC B CTaJuU CyAeOHOro
pazOupaTenbCcTBa Kak CTOPOHY OOBHUHEHHS.
HenocpencteenHo paHHas posib MPOKypopa
3adukcupoBana B 4. 4 ct.51 YIIK PM «B xone
YTOJIOBHOTO CYJOMPOU3BOACTBA MPOKYPOP
MoJAepKUBAET OOBUHEHUE OT UMEHU rocyaap-
CTBa U IPEJCTABISIET B CyleOHOM 3acelaHuu
JoKa3aTelbHy0 0a3y, COOpaHHYI0 OpraHOM
YTOJIOBHOTO MPECIEAOBAHUS.

[IpakTrka AEMOHCTPUPYET, YTO MPABUIIb-
HOE UCTIOIh30BaHKE YTOJIOBHOTO U YTOJIOBHO-
MPOIECCYaTbHOTO 3aKOHOAATEIbCTBA MPHU
NOJI/IepP’KaHUH TOCYIapCTBEHHOTO OOBUHEHUS,
B XO0Ji¢ CyAeOHOro paccieJoBaHUs CBsi3aHa
BHYTPEHHEH ¢ O3UIuel MPOKypopa, U KOTO-
poe BO3MOXKHO OTHECTH K 3MOLIMOHAIBHBIM
nporeccaMm. BeiencTBue 3Toro, mpokypop,
MPUXOAsl B Cy/, 00s3aH ObITh YBEPEHHBIM B
000CHOBAHHOCTH MPEIBSIBICHHOTO MOJCYIU-
MOMY OOBHHEHHS M B XOJI¢ CyAeOHOTO pac-
CJIeIOBaHUs OH HE TOJIBKO 00s3aH BHOBb pac-
[IEHUBaTh COOpPaHHYIO J0Ka3aTelabHyI0 0asy,
HO TPUHTHU ¥ K UHBIM BBIBOAAM IIO JIEITY, YeM
T€, KOTOpPbIE HAXOMASTCS B YTBEPKJICHHOM UM
OOBHUHUTENBHOM 3aKitoueHuH. CriocoOHOCTh
MEPECMOTPETH JIMYHBIE BEIBOJIBI ITO/Ipa3yMeBa-
€T MIPUCYTCTBUE Y IPOKYpOpPa CAMOKOHTPOJIS,
CTpEMJICHUS YCTAaHOBUTB IIPABILY, B TOM YHCIIE
U B CIIy4ae, €CJIM 9TO CBSI3aHO C MPU3HAHUEM
JUYHOM OIIMOKH, 3TO 00s13aTeIbHOE YCIOBUE
YAQYHOTO BBIMOJIHEHHS IPOKYPOPOM BO3JI0-
KCHHBIX Ha HETO 0053aHHOCTEH.

B nicuxonoruto npokypopa BKITIO4aeTcs Kak
COBOKYIHOCTB IICHXOJIOTHYECKUX METOIOB,
KOTOpBIE OH BIPaBe MPUMEHUTHUUCIIONB30-
BAaTbB CBOCH JEATEIbHOCTU, TaK U JUYHBIC
Ka4eCTBa, yMEJbIH HABBIK, ONBIT U FOpUIAYE-
ckasi kBanudukamnus. Bce 3T0 HEBO3MOXKHO
OTPBIBATH OT KYJIBTYPbI Cy/1€0HOM U YTOJIOBHO-
poLecCyanbHON paboThl IPOKYpOpa.

CoOcTBeHHO, HEOOXOAUMO 0003HAYUTH,
YTO B CyIAeOHOM pacclielOBaHUU MPOKYPOP
MOJJICPKUBAET MIEPEJI CYOM rOCyIapCTBEHHOE
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0OBHMHEHUE, TOJNB3YsACh PABHBIMU IIPABAMHU C
JpYTUMHU y4acTHHKaMU cyJqeOHoro pasoupa-
TenbcTBa (CT.5 3akoHa o mpokyparype PM [2],
cT.cT.53, 320 VIIK PM) [3].

@OyHKIHS TPOKYypOpa MO MOAACPKAHHIIO
nepesa CyIoM roCylapCTBEHHOTO OOBUHEHHMS
BBITIOJTHSIETCS] B TEUEHUE BCErO pa3doupaTelib-
CTBa JIeJ1a, HE3aBUCHMO OT 3aHSATON TTO3HIIHH.
B mpeacraBieHHOM HanpaBIeHUH UM TPUHU-
MaeTcsl aKTUBHOE y4acTHE B HCCJIEIO0BAHUU
JTOKa3aTeIbCTB, BEICKA3bIBACT CYy COOCTBEH-
Hble MHEHHUS OOUCIONB30BAHUU YTOJIOBHOTO
3aKOHA M CAaHKIMOHHBIX MEp B OTHOILICHUU
noncyauMoro. CoOCTBEHHBIE OTHOIICHHS C
CyIOM TPOKYpOp CTPOUT Ha 0a3e cTpoxkai-
IETO COOJIOICHUS TPUHIIUIIOB U OCHOB CO-
CTS3aTeILHOCTH W PABEHCTBA MPaB CTOPOH,
HE3aBUCHUMOCTHU CyJlel U UX MOAYUHEHHUS UC-
KITFOUUTEIILHO 3aKOHY.

[TpakTHKa HATISAIHO JEMOHCTPUPYET, YTO
Ka4eCTBO MPEACTABICHHS TPOKYPOPOM TOCy-
JapCTBEHHOT0 OOBMHEHUS B cyfax Pecmy6mu-
K1 MoioBa HaXOMUTCS B 3aBUCHMOCTH OT
MHOK€CTBAaMOMEHTOB. OJTHUM U3 KIIIOUEBBIX
CUMTAETCS TOJKOBAs IMOJITOTOBKA MPOKYypopa
K Cy1eOHOMY 3aceIaHHIo.

Jlunib TONBKO OTJIMYHO MOATOTOBIEHHBIN
POKYPOpP UMEET BOZMOKHOCTH 3((HEKTUBHO
MOJIEPKUBATh OOBHHEHHE U BEPHOOTKIINKATh-
Csl Ha CIIOKHBIE CUTYyaIlMH, 00pa3yromuecs B
xoJie cyneOHoro pa3duparenbcTBa. HeBenenue
i caboe Mo3HaHUEe MaTeprajIoB YTOJIOBHO-
r0 JieJia CYUTAETCS MIPEANOCHUIKON TaCCUBHOM
POJIH IPOKYPOPA IO MPEICTABICHUIO TOCYyAap-
CTBEHHOTO OOBHHEHHSI B Cy/Iax, YTO B CBOIO
ouepesib, UCKITIOUaeT ero peajibHOe BIHUSHUE
Ha XOJI U UTOT cyaeOHoro mporecca [4].

HapaBne ¢ npokypopoM, B KO€-KaKOM HIO-
aHCe BBITIOJIHEHHE (PYHKIIMI OOBUHEHHUS B TOI
WIH IPYTOW CTETICHHU JIOKUTCS M Ha Cya, MO-
TOMY YTO CYJl BEIHY)KJICH CAMOCTOSITEIIHHO, 03
ponu OOBUHUTEINSI, U3YUYUTh MOATBEPKIACHUS
U UCCJIEJIOBATH JI0KAa3aTeNbCTBA, N3001MUato-
[IFe MOJCYIMMOTO B COBEPIICHUH IMPECTY-
wieHus. B ciyyae, korma cyn coOCTBEHHOM
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aKTUBHOCTBIO HE KOMIEHCUPYET HEIOCTATKU
MOJI/IePKaHus TOCYIapCTBEHHOTO OOBHHEHUS,
HE UCKIIOYEHBI Cy[eOHbIe TPOMAax| MPHU BhI-
HECEeHUU UM mpurosopa. Mcxoas uz 0603Ha-
YEHHOTO CYXACHUS, JeNaeTcsi 0eCCIOPHBIM
BBICOKOKaU€CTBEHHOH MOATOTOBKH ITPOKYpOpa
K cyaeOHOMY 3aceqaHuIo.

Cranuio MOATOTOBKU K CylIeOHOMY pa3-
OMpaTenbCTBY NPOXOAAT BCE Jeia, MPH ITOM
ClIe/lyeT MPUHUMATh BO BHUMAHHUE CIIETYIOIINE
COCTaBHBIE AJIEMEHTHI ITOJITOTOBKH: UCTIOJIB30-
BaHHE KOHKPETHBIX TAaKTMUYECKHX CIOCOOOB
MCCJIEIOBAHMS MaTEPHAJIOB Jela; UCCIEeN0-
BaHHE 0COOOW JUTEepaTypbl, HOPMAaTUBHBIX
MaTepuanoB U CyleOHON MPaKTUKU MpHUMeE-
HUTEJIBHO K OMpENeIeHHOW KaTeroOpuu Jed;
000011IeHNEe 1 aHAJIW3 MaTePUAJIOB YTOJIOBHOTO
7ienia; IpOrHO3MpPOBaHHE BCEBO3MOXKHBIX 00-
CTaHOBOK, CITOCOOHBIX MOSIBUTHCS B XOZI€ CY-
neOHOTO 3aceaHusI, U KOMIUIEKC TAKTUIECKHIX
CHOCOOOB, MPUMEHSAEMBIX JUISl UX PELICHMUS;
MOCTPOEHUE BepCcuil 0OBUHEHUST; BCEOXBATHI-
BaloONIee ITAHUPOBAHUEPAOOTHI 1O MOICPIKA-
HUIO TOCYIapCTBEHHOTO OOBUHEHHUS [5].

Oco0oe MecTo B MpeICTaBICHHOM KOH-
TEKCTE 3aHMMaeT BIaJleHUue CIoco0OB HcC-
CJIeIOBaHUsl MaTepHaJOB YTOJIOBHOIO Jena.
[Tpu sTOM ciemyeT ykaszarb, 4TO mpobiema
JOJDKHOTO UCCIIEIOBaHUS CIIOCOOOB JI0 HACTO-
AIIET0 BPEMEHU MTPaKTHYECKH HE OCBEIaIach
B IOPUIUYCCKHUX U3JAHUSX, [IOITOMY TIPAKTH-
YECKUE COTPYIHUKH CPadaThIBAIOT B TAHHOM
HaMpaBJICHUH HHCTHHKTUBHO U HE BCSIKUIA pa3
¢ He0OX0aUMOi 3(PPEeKTUBHOCTHIO.

AOGCOTIOTHO OECCIOPHO, YTO ISl BBICO-
KOKaueCTBEHHOW MOJATOTOBKH K CyAeOHOMY
3acelaHuI0 MPOKYPOPY Kak JIHILY, MOANep-
’KUBAIONIEr0 TOCYAapCTBEHHOE OOBHHEHHUE
HYKHO M3yYHUTh BCE MaTepHabl YTOJIOBHOTO
7ena, 4To, COOCTBEHHO,HE BCETIa MMEET MECTO
Ha MPaKTUKE, a UCIOIb3YeTCsl, KaK MPaBUIIO,
WHJMBHIYyaJIu3M, T.€. 00yCIIOBIEHHOE JIMY-
HOCTHBIMHU CBOMCTBaMH IPOKypopa (MaMsTh,
CIIOCOOHOCTH K aHAJIN3Y, JJOTHYECKOE MBIIILIe-
HUE, IPOTHO3UPOBAHNUE).
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OTHOCHTEIBHO CIIOCOOOB U3YUCHHS MaTe-
pHAJIOB YTOJIOBHOTO JieJia CIIEIyeT BBIJICIUTh
JIBa HAMOOJIee CBOWCTBEHHBIX: MEPBbIH —HC-
CJIEJIOBAHME MAaTepHUaJIOB JeJia HACTYIMaeT ¢
MMOCTAHOBJICHHUSI O BO30YKJIEHUU YTOJIOBHO-
ro JieJia U JUTUThCS B TOM TOPSJAKE, KaK ero
CHCTEMATH3HPOBAJl O(QHIIEP MO YrOJIOBHOMY
MpeCIIeIOBaHUIO HITH IPOKYPOP; BTOPOH — HC-
CJICIOBAaHME HAYMHACTCS C OOBHUHHUTEIBHOTO
3aKJIIOUYCHHUS, & 3aTeM HCCICIYIOTCS JPYrHe
MaTepHuabl.

B xo71e uccienoBanus ieia MpUHIUIHAAIEHO
BBIYJICHUTH M3 BCCIO KOMIIJICKCA JOKYMCHTOB,
UMEIOIHUXCS B HeM, Oojiee 3HaYMMBbIEe, Ha
YTEHUE U OCMBICIICHUE KOMX HAJ0 OTIYCTHTh
Ooutbiie BpeMeHH. J{j1st mproOpeTeH s STUX Ha-
BBIKOB TPeOyeTCst HE TOJILKO OTPOMHBIN OIBIT
MOJI/ICPIKAHUSI TOCYIaPCTBEHHOTO OOBUHCHHS,
HO W TIO3HAHUS B 00JIACTH METOIUKH pacclie-
JIOBaHUsSI OTACTHHBIX BUJIOB MPECTYIUICHUN H,
B COOTBETCTBUU C 3THM, 0COOCHHOCTEH moj-
Jep>KaHusl TOCYAapCTBEHHOTO OOBHUHEHHMSI 110
pa3HBIM KaTeropusiM YroJIOBHBIX JEII.

Hy»XHO BHSATHO IIPECTABISTh, YTO HMEHHO
ClIe/lyeT aHaJIM3UPOBATh MTPHU M3YUCHHUU Mare-
pHAJIOB YTOJIOBHOTO JIeTa.

K npenmMety Takoro aHaimsa clieayeT OTHe-
CTH CJIAYIOIIEEe: IIPSIMET U MPEJICIIbI JI0Ka3bl-
BaHUsI TI0 ONPE/ICTICHHOMY yTOJIOBHOMY JIEY;
MOATBEPKICHHS, N300 TMYAIOIINE JIUIHOCTh B
COBCPUICHHWHU IMPECTYINICHUA, ITIOATBCPIKACHM,
CBHJICTEIILCTBYIOIIHE HE B ITOJIb3y OOBHHEHUS;
JaHHBIC O JIMYHOCTH OOBHHSIEMOTO; HOpMa-
TUBHBIA MaTepuan U CyleOHYyIO MPaKTUKY IO
ONPEICIICHHOMN KaTeropuu Jiedl.

Upe3BbIuaitHO BAYKHBIM B pabOTE MPOKYpOpa
B CTaJMU JOCYACOHON MMOTOTOBKH CUUTACTCS
MPOTHO3HPOBAHUE BEPOATHBIX 0OCTaHOBOK,
KOTOPBIE UMEIOT BCE IAHCHITIOSBUTHLCS B XOJIE
cynebHoro pazouparenberBa. OHO pa3peniaeT
MIPOKYPOPY JESITETHHO BO3ICHCTBOBATh HA XOJT
CyneOHOro mpoiiecca, IpaBUJIbHO MOHUMATh
MMpoUCXOoaA1IeC B HEM, KOMIICTCHTHO U BOBPEMs
OTKJIMKATHCS HA MOBEJICHUE JIPYTUX yYaCTHHU-
KOB TIpolecca.
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K Gosee 0ObIYHBIM CHTYAIMSAM MOKHO OTHE-
CTH: U3MCHEHHE TTOKa3aHUI TOTTPAIIUBACMbBIM;
HesiBKa Ha cyne0HOoe 3aceaHre KOHKPETHBIX
JIUI; BBIJBUKEHUE MOJACYIUMBIM BEPCUU
COOCTBEHHOU 3amIUTHI, KOTOpas HE OblIa
MPEMETOM MPOBEPKU HA CTaJAUU YTOJIOBHO-
ro npecliieIoOBaHus; 3asBJICHUE XOAaTaCTB
pa3JiMYHBIMU y4YaCTHUKAMHU mpoueccal4].
YKa3aHHbBIN IEpEYCHb CUTYALIUN HE SBIISIETCS
HCUYEPIBIBAIONINM, & CYUTAETCS TOJIHKO Hau-
0oJiee 4acTo BCTPEUAOIITUMHUCS.

[InanupoBanue paboThHl MPOKYypopa Kak
TOCyAapCTBEHHOTO OOBUHUTEIIS MPEICTABIISET
c000¥ KOMIIJIEKCHBIH, IOCTOSSHHBIN U JJOBOJIb-
HO JIOJTUM MpOLECC, KOTOPbIA HAacTyNaeT ¢
MOMEHTa U3y4YEeHUs MaTEpPUaIOB YTOJIOBHOTO
Jejla U 3aKaHYMBAETCS B KOHIIE CYAeOHOTO
3acenanus. [lotomy mianupoBaHue cuuTaeT-
Csl UHJIUBUYabHBIM U KPEATHUBHBIM XOJOM,
KOTOPBII B KOHKPETHOM CTENIEHU HAXOIAUThCS
B 3aBHCHUMOCTH OT COOCTBCHHBIX KadeCTB
MPOKypopa, a elie OT Kareropuu, oobema u
CJIOKHOCTH yrojoBHOTO nena. [Ipokypop, Oy-
JIy4¥ TOCYIapCTBEHHBIM OOBHHHUTEINIEM BIIpaBe
HMMETh HECKOJIBKO TUIAaHOB, TOMOTAIOIIUX EMY
pemaTh pa3IudHbIC 33/1a49H 10 TOIICPKAHUIO
oOBuHeHUs. KonnuecTBo MaaHOB U UX conep-
KaHUE 3aBUCUT OT 00bEeMa YroJIOBHOTO Jiefa,
YHUCJIa IPUBJICKAEMBIX 10 HEMY JIUII, BUJIA ITpe-
CTYIUIEHUSI U MHOKE€CTBA UHBIX MOMEHTOB.

Cpenu BUIOB IJIAHOB,BO3MOKHO OTMETHUTh:
o0muii TIaH y4acTusi OOBUHHUTEINSI B Cy/e0-
HOM pacCMOTPEHUHU YTOJIOBHOTO Jeia; IiaH
y4acTHs TIPOKypopa B OTAEILHOM CylneOHOM
JNEeVCTBUM; TIJIaH MOJJCPKAHUSI OOBUHECHUS
10 MHOTOSMHU30AHEIM JIejaM W AejiaM Ha He-
CKOJIBKO JIWII; TIJIaH-CXeMa KPUMHHAJIbHBIX
CBSI3€H; MUIaH-pacueT TPaKIAHCKUX HCKOB B
YTOJOBHOM IIPOLIECCE; MIaH, ONPEASISIOIINI
MOPSIIOK M3YUEHHS] M MCCIIeIOBaHUs JJOKa3a-
TEIbCTB [4].

[lnanupoBaHue moaaepkaHus rocyaap-
CTBEHHOTO OOBHHEHHS - 3TO MHOTOJTAIHBIM
1 KOMIUIEKCHBIN MPOIECC, UTOTOM KOTOPOTO
CUMTAIOTCSBCEBO3MOKHBIE IJIaHBI, 0)OPMIICH-
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HBIC TIPOKYPOPOM B 3aBUCUMOCTH OT YUCTIA U
XapakTepa 3ajad, CTosmuX nepea Hum. [lnan
00s13aH MOMOTraTh €ro COCTaBUTEI0 CBOOOAHO
OpUEHTUPOBATHCS B MaTepUaIax yroJOBHOTO
nena, a B OyylieM cTaTh MOYBOM UIsl MOJ-
TOTOBKH BBICTYIUICHUS B MPEHUSAX CTOPOH.
OTUM 00pa3oM, TUIaH OCTOSHHO JOTIOTHIETCS
1 KOPPEKTUPYETCsl B X0/€ cyneOHoro pa3ou-
paTenbCTBa.

[InanupoBanue paboOTH MPOKypoOpa Mo
MOJJEPKAHUIO FTOCYIapCTBEHHOTO OOBUHEHHUS
00s13aHa OCHOBBIBATHCSA C YYETOM TPEOOBAHHMIA
c1.344 YIIK PM. A nmenHo, 4.1 ¢1.344 VIIK
PM «mnoctynuBiiee B CyqeOHYI0 HHCTAHIUIO
JIeJI0 B T€UEHUE JIHS paclpelensieTcsl Cyabe
WIH, TI0 00CTOSATENbCTBAM, COCTaBY Cyna B
CIy4yallHOM TOpSJIKE C MOMOIIbIO aBTOMAaTH-
3UPOBAHHONW MH(GOPMAIIMOHHON MPOTrpaMMBbI
ynpasieHus aenamu» u 4.2 cr.344 VIIK PM
«BBIMIMCKA U3 aBTOMATU3UPOBAHHOM HHpOpMa-
[IMOHHOM MPOTrpaMMBbl yIIpaBIeHUS JeIaMu O
CIy4yallHOM paclpeleeHuu Jena U onpese-
JIeHHE TpeACceNaTelIbCTBYIOUIEro cyneoHon
WHCTaHIUU Npuiiaraercs K aeny [3].

To ecTb, HE MO3%ke 3-THEBHOTO CPOKA MOCTIE
pacrpeaesieHus faena 1 cyneOHoro pazoupa-
TEIbCTBA CY[bs HIIU, B 3aBUCUMOCTH OT 00-
CTOSITEILCTB COCTAB CY/Ia, BEIyUHUB MaTEPHAIIBI
Jiena, Ha3HauaeT CPOK MPOBEACHUS MOATr0TO-
BUTEIBHOTO 3aCEaHtsI, KOTOPOE HACTYTAET He
no3ke 20 aHel co AHS pacnpeeneHus aena,
32 UCKJIIOYEHUEM OUYEBHUIHBIX MPECTYIIICHUH.
[ToaroToBUTENHHOE 3acedaHue MO ey, MO
KOTOPBIM B Kaue€CTBE OOBUHSEMBIX IMPOXOIST
HECOBEPILICHHOJIETHUE MOJICYUMBbIE WU KE
apecTOBaHHbBIC JIUIIA, TPOBOJUTCS B HEOTIOXK-
HOM W TIPUOPUTETOM TMOPSIKE JO UCTECUCHHS
YCTAHOBJIEHHOTO paHbllIe CPOKa apecTa.

Taxxe, IpOKypop mpHu3BaH OpaTh Ha ceds
MEpBI K yCTPaHEHHUIO ()aKTOB BOJIOKHUTHI B pac-
CMOTPEHHH CyJaMU YrOJIOBHBIX JIe], T.€. YUH-
ThIBaTh HOpMBI 4.1 ¢T.20 YIIK PM«yronosnoe
mpecieoBaHue U Cye0HOe pa3onpaTesIbCTBO
Jieja OCYIIECTBISIOTCS B pa3yMHbIE CPOKH

[3].
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IIpoananu3npoBaB JaHHBIE HOPMBI, MOKHO
c/esiaTh BBIBOJ, YTO MOJATOTOBKA MPOKYPO-
pa — 3TO HJIealbHOE MO3HAHUE MAaTepPHAIOB
nena. Yerex cyeOHOro pacCMOTpPEHHUs Jiea
BO MHOTOM HaXOJHWThCS B 3aBHCUMOCTHU OT
MOJITOTOBJICHHOCTH TPOKYpPOpa K y4acTHIO B
MpOIIeCCe, OT €r0 HATOPUCTOCTHU B YCTAHOBIIC-
HUU TPaBabl ¥ MPO(HECCHOHATHPHOTO YMEHUS
3aHATH MO3UIINI0, OCHOBAaHHYIO HA 3aKOHE U
UCXOJAIIYI0 U3 MaTepHuayioB jeina. Mmeans-
HOC TIO3HAHWE MaTEPUAJIOB YTOJIOBHOTO Jelia
o0s3arenbHast 3asiBKa, MPEIbSIBISIEMOE K ITPO-
Kypopy, MOJJCPKUBAIONIEMY TOCYIapCTBEH-
Hoe oOBuHEHHME. TiiareabHOE UCCIICOBAHNE
MPOKYPOPOM MaTepHalioB YrOJOBHOTO Jielia
JaeT co00r0 6a3y BEICOKOKAYeCTBEHHOTO MO~
JIEpKaHUs TOCYIapCTBEHHOTO OOBUHEHUSI.

HccnenoBanue MaTepuajioB YroJOBHOTO
JieNa CIelyeT OpraHu30BaTh TAKUM 00pa3oM,
4TOOBI POKYPOP U3YUHNIT HE TOJIHKO OCHOBHBIE
MPOIECCYaNTbHBIC IOKYMEHTBI, KaK 3TO YacTO
ObIBacT Ha MPAKTHUKE, HO O3HAKOMUJICS CO
BCeMH 0e3 UCKITFOUCHHS MaTepHaliaMH YTOJIOB-
HOTO JIeJIa, B TOM YKCJIC U C TEMHU, KOTOPBIS, Ha
MIEPBBI B3IVISI, MOTYT MTOKA3aThCsl EMY BTOPO-
CTeNeHHBIMHU. Pacronarast KOHCIIEKTHBHBIM H3-
JIOKCHHUEM, a TO U JJOCIIOBHBIMHU BBIJICPIKKAMU
U3 MIOKa3aHUH MOJCYIMMOTO, TIOCTPAIaBIIIErO
U CBUJICTEIICH, IPOKYPOP UMEET BO3ZMOXKHOCTh
B XOJI€ JIONIPOCa 3TUX JIUIL CYJIOM U YYaCTHH-
KaMU Cy/ieOHOro pa30uparesbCTBa CPaBHUTH
WX MOKa3aHUs C TEMH, KOTOPBIC UMU JIaBAJIUCH
Ha CTaJMH YTOJOBHOTO MPECIICIOBAHUS WU
)K€ paHbIIle COCTOSABIIEMCS CyaeOHOM pa30u-
parenbcTBe. [Ipokypop 00s3aH KPOTOTIMBO
U3YYUTh MaTepHalibl yroJOBHOTO Jieja,B TOM
YHCJIC U B TEX CIIyYasix, KOTJIa OH OCYIIECTBIISLI
KOHTPOJIb 33 €T0 MPECIICTIOBAaHNUEM HITH KE CO-
CTaBJIsUT OOBHHHUTEIBHOC 3aKITFOUCHUE.

B cnyuae ecnu npokypop, uis B IpoIiece,
TIIATEILHO HE MCCIICIYeT MaTepHalibl Jiena, a
CTaHET PacCYMTHIBATH HA CBOK COOCTBEHHYIO
HAXOYUBOCTh, SPYAMIIAIO WK JKE MPAKTHYC-
CKUU HaBBIK, OH HU pa3y HE CMOXXET OTMEHHO
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MoJIepKaTh TOCYIapCTBEHHOE OOBHHEHUE,B
TOM YHCJIE U TI0 CAMOMY JIETKOMY YTOJIOBHOMY
neny. Hesnanue marepuanos aema OyieT Bceraa
CBSI3BIBATH MPOKYypopa [5].

C yueToMm TOro, 4TO B Cy/I€OHOM paccieno-
BaHWH MPOIIECCYATLHOE MOJIOKEHUE IIPOKYPOpa
B Cy/leOHOM paccieIoOBaHUU - TMOAAEpKAHUE
rOCYIapCTBEHHOTO OOBUHEHUS, 3TO 3HAYHT, YTO
IIPOKYPOP, BO BCEX CIIyYasx U BO 4TO OBI TO HU
CTaJ10,00513aH Mo iep>kuBarb ooBuneHue. [lox-
JiepKuBasi OOBUHEHHE, TIPOKYPOP PYKOBOACTBY-
eTCsl TPEOOBAHMSIMHU 3aKOHA U COOCTBEHHBIM
BHYTPEHHUM YOEKIeHHEeM, Oa3upyromniasicst Ha
pPaccMOTPEHHH BCEX COOBITHH Jena.

D¢ heKTUBHOCTH TPOKYPOPCKOTO HAOIIO/IE-
HUS TIPU/HA CTaIUU CY/IeOHOTO pacciae10BaHus
B 3HAYMMOU Mepe 3aBUCHUT OT BEPHOTO OIpeie-
JEHUs CaMHUM IPOKYpPOpPOM COOCTBEHHOTO
MPOLIEeCCyaTbHOTO MOJIOKEHHUs B cyze. Bompoc
JAHHBIN COMIEPKUT HE TOIBKO aOCTPAKTHOE, HO
u OoJiee MPaKTUYECKOe 3HAYCHNE.

[Tpu mogaep» aHUK TOCyAapCTBEHHOTO 00-
BUHEHUS OH HE OCBOOOKIAETCS OT 00S3aHHOCTH
OCYIIECTBIISITh HAOIIOEHUE 32 COOTIONCHIEM
3aKOHHOCTHU TMPH PACCMOTPEHHUH CyIaMH Yro-
noBHBIX Aen. [logaepxanue rocynapcTBEeHHOTO
O0OBHWHEHHS M OCYIIECCTBICHNE HAOIIOICHHS 32
TOYHBIM HCIIOTHEHHEM 3aKOHOB HAJ0 paccMa-
TPUBATh KaK IMPOSBICHUE JIMYHOTO B OOIIEM.
['ocynapcTBeHHOE OOBHHEHHUE 3aHUMAET BEIY-
11ee MeCTO CPeIu IPYruX BUA0B OOBUHEHUH B
cynebHOM pa3buparenscTBe. [Ipomeccyanbnoe
MOJIO)KEHUE TPOKYpOpa B CyACOHBIX CTaIHIX
3HAYUMOBBIJIENIIETCS OT €T0 MOJOKEHUS B
CTaJIMH YTOJIOBHOTO TpeciiefioBanus. B cyneo-
HOM pa30MparebCcTBE MPOKYpPOp yTpadrBaeT
«BIACTHO-PACTIOPSIIUTENbHBIE TOJIHOMOUUS U
MPUHUMAET Y4acTHE B HHOM IPOIIECCYATbHOM
KayecTBE, a UMEHHO KaK TOCYIapCTBCHHBII
0OBUHUTENH — CTOPOHA B TIporiecce [6].

[Tpoxypop, Oyayuu rocyaapcTBEHHBIM 00-
BHUHUTEJIEM, ICHCTBYET OT UMEHH TOCyIapCTBa
1, KaK OTBETCTBEHHBIN Mepe/l HUM, MOIIEPKHU-
BaeT OOBMHEHUE B CTPOTOM COOTBETCTBHH C
3aKOHOM, B TIpe/IeiaxX 3aKOHa M B TOH Mepe, B

154

KaKoW OHO HaXOJWT MOATBEPKICHHE Ha Cy/1e0-
HOM CJIE/ICTBUH.

OnHuM U3 GaKTOpOB MOBBIIICHUS Ka4eCTBa
MOJI/IEp’KaHMs TOCYJapCTBEHHOTO OOBUHEHUS
ABJISIETCS OATOTOBKA IPOKYPOPA K CyAeOHOMY
3acenanuto. [loaroroBka k cyneOHOMY pa3ou-
paTenbCTBY CONEPKUT OOJIbIIee KOIUYECTBO
MIEPCOHAIBHOTO, 00YCIOBIEHHOIO JTUYHOCT-
HBIMHCBOHCTBAMHU OOBHMHMTENS, TAKUMHU Kak
aMsTh, CIIOCOOHOCTh K aHAJIH3Y, 3aKOHOMEP-
HOMY MBIIUIEHHUIO ¥ TPOrHO3UpOBaHHI0. Oco-
00€e MeCTO 3/1€Ch 3aHUMAET BJIaJICHUE CIIOCOOOM
WCCIICIOBAHMS MAaTEPHAJIOB YTOJIOBHOTO JIEIa.
JIuie TONbKO OTIMYHO UH(OPMHUPOBAHHBINA U
MOJTOTOBJICHHBIN TPOKYPOpP MMEET BO3MOXK-
HOCTh PEIINTH LEJBIH KOMIUIEKC mpoliem,
BO3HHKAIOIUX B XOJI€ CyI€OHOr0 Mpolecca.

B nesTenbHOCTH NPOKYypopa Ba)KHBIM $IB-
JSETCsl TakkKe JocyneOHas moaroroBka. Kak
NpaBUio, B JAHHOW CTaJMU UCIOJHSIETCS
POTHO3UPOBAHUE BEPOATHBIX 0OCTaHOBOK,
KOTOPBIE MMEIOT BCE IAHCHITIOSBUTHLCS B XOJIE
cynebHoro paszbuparenbcTBa. JlocyneOHas
MOITOTOBKA pa3peliaeT MpoKypopy AesTEIbHO
BO3/ICHCTBOBATh HA XOJI CyAeOHOTO IpoIiecca,
IIPaBUJIBHO MOHUMATh MPOUCXOJAIIEE B HEM,
KOMIIETEHTHO U BOBPEMSOTKIIMKAThCSA Ha IO-
BEJICHUE JIPYTUX YYaCTHHKOB IPOIIECCa.

IIpoananu3upoBaB Koe-Kakhe OOIenpu-
HATBIE HOPMBI yTOJIOBHO-TIPOIECCYaTbHOIO
3aKOHOJIATEIhCTBA, BO3MOKHO PE3IOMUPOBAThH,
4TO 10 Cy/ieOHas OAroTOBKa IPOKypopa — 3TO
ujieagbHOE MO3HAHUE MaTEPUAIIOB JIeNa. Yemex
CyfeOHOTO paccMOTPEHUs Jiejla BO MHOTOM
HaXOAMUTHCS B 3aBUCUMOCTHU OT MOJTOTOBJIEH-
HOCTHU NPOKYpOpa K y4acTHIO B MPOLECCE, OT
€r0 HAIIOPUCTOCTH B YCTAHOBJICHUH TIPAB/IBI U
po(ecCHOHATTBHOTO YMEHHUS 3aHSTh O3ULIHIO,
OCHOBAHHYIO Ha 3aKOHE M MCXOJAIIYIO U3 Ma-
TEpHasoB Jaena.

[TogroroBuTenbHas yacTh CyeOHOTO pas-
OMpaTenbCTBa HACTYIMAET C dTama OTKPBITHS
CyeOHOTO 3acelaHusl, U JUTUTHCS BIUIOTH 0
Hayaja OIValleHuss OOBUHUTEIBHOIO 3aKJIIO-
yeHus. Poib ¥ ydacTue npokypopa Ha JaHHON
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cTanuu uMmeeroonpioe 3HaueHue. Heodxomm-
MBIM (DaKTOPOM B MOATOTOBUTEIHHON YacTH
CyeOHOTO 3acejaHus 3asBJICHUE U pa3pelLieHre
XOAATaNCTB.

B moaroroBuTensHON YacTu cyaeOHOTO
3aceaHMs NMPOKYpOp NAET 3aKJIHYEHHUE 110
BO3HUKAIOIIMM BOIIPOCAM, OTBET IO 3asIBJICH-
HBIM Y4YaCTHUKaMU Ipoliecca XoJaTaicTBam,
caM 3asBJISIET PA3IMYHOIO PO/ia XOJaTalCTBa,
BBICKAa3bIBAa€T COOCTBEHHOEMHEHHE O BO3MOXK-
HOCTH CJIyIIaHUs JIeNia B OTCYTCTBUE KOro-T100
U3 JIML, BBI3BAHHBIX B Cy/IeOHOE 3acejaHHe.

TonbKO NMpU yCIOBUHU, €CIU MNPOKYPOP
CTaHETKPOMOTIUBO TOTOBUTHCS K YyUAaCTHIO
B Cyzle0HOM Mpoliecce, MPOBEPUTH MOJIHOTY,
BCECTOPOHHOCTh U OOBEKTUBHOCTDH ITPOU3BE-
JIEHHOTO YTOJIOBHOTO Mpeciie0BaHms, JaBaTh
000CHOBaHHbIEC Ha 3aKOHE M MaTepHaliax jaena
MOTHBHUPOBAHHBIE 3aKJIIOUYEHUS, BHOCUTD
HEOoOXoIMMbIe TPEAJIOKEHHUs MO BOIMpoOcam,
CBSI3aHHBIM C IIOJATOTOBKON K PACCMOTPEHHUIO
nena B cyqeOHOM 3aceJaHuM, COJCHCTBYET
Cyay B NPUHITUU JETUTUMHOTO U 00OCHO-
BaHHOTO NPUIOBOpa, ompeaeneHus (mocra-
HOBIIeHU:A) [5].

CynebHoe paccienoBaHU€ 3TO 4acTh Cy-
neOHOro pa3duparenabCcTBa, B X0J€ KOTOPOTO
BEJIETCSI U3yUYEHUE CYJIOM C Yy4aCTUEM CTOPOH
BCEX JI0OKA3aTeNIbCTB, BAXKHBIX ISl 0O0CHOBA-
HUS npuroBopa. B mpaHHo# yactu cyneOHOro
pasbuparenscTBa opmupyercst GyHIaMEHT
rpsaymero npuroopa. Kak npasuio, Ha cy-
JeOHOM CIIEAICTBUU SPKO MUMEET MECTO OBITh
IIPUHLIMII COCTA3ATENBHOCTH YTOJIOBHOTO IIPO-
1ecca, KOTopblii TpeOyeT OT rOCy/1apCTBEHHOTO
OOBHMHUTENS MIMPOKHUX 3HaHUU. B cnencteue
3TOr0, 3aKOHHOCTh U 0OOCHOBAHHOCTH IpU-
rOBOpa BO MHOTOM HAaxOJWUTHCA B 3aBHUCHUMO-
CTHU KaK OTCBOMCTBa, KauecTBa, INOJIHOTHI U
00BEKTUBHOCTH CY[EOHOIO CIEACTBUS, TaK U
MIPaBUJIBHOCTH MCCIIEOBAaHUS JJOKA3aTeIbCTB.
VYenex cyiebHOro CleACTBUS 110 JIeTy B LIEJIOM
1 cyneOHOro pa3oupareabCcTBa B KOHKPETHOM
Mepe HaXOJIUTHCS B 3aBUCUMOCTH OT KOPPEKT-
HOCTH IPEIUIOKEHHOTO MPOKYPOPOM HOpsAAKa
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M3YUYEHUS J10KA3aTeNbCTB. JJaHHBIN MOPSIOK,
00s13aH OBITH TAKKM, YTOOBI B CTPOTOH TIOCIIE-
JIOBaTeJIbHOCTU U Hanbosee 3pPeKTUBHO ObUIH
BBISICHEHBI BCE OOCTOSITENILCTBA YIOJIOBHOTO
nena. 1o 3aBepiieHnu cyie0HOro ClieICTBUS 10
JIeTy ¥ B IIEJIOM CyJIeOHOTO pa30oMpareabCTBa,
CYZl TIEPEXOJUT K BBICIYIIMBAHUIO CYIEOHBIX
IIPEHUH, COCTOosIIasl U3 peueil OOBUHEHUS U
3aIUTHI, @ TaK )K€ PEIUIUK, KOTOPBIMH MOTYT
OOMEHSTHCS YYaCTHUKH IPOLECcca M0 MOBOLY
CKa3aHHOTO B peuax. Cy/ieOHbIe TPEHUS OKa3bl-
BalOT KOHKPETHOE BO3/IEHCTBHE HA COCTABIICHUE
yOeXKIEeHUS CyIeH,CONEUCTBYIOT OOJIbIIIE a0CO-
JIOTHOMY YCBOEHHIO MaTepHuajoB Jeia, Kak
COCTaBOM CYy/€H, TaK ¥ MPUCYTCTBYIOLIMMU B
3asie. OOBUHUTENIBLHON PEYbIO 3aBEpILIAeTCs pa-
00Ta MpoKypopa B CyIeOHOM pacciieOBaHHH.
[Ipu 3TOM peub NpoKypopa J10JIKHa ObITh U3-
JI0KEHAOOBIYHBIM U SICHBIM SI3BIKOM, TIOHATHBIM
JIMLIaM, FOpUInYeCcKr 000CHOBAaHHOM, IPOKYPOP
IIPUBOJIUT B CTPOTYIO CUCTEMY JI0Ka3aTeJIbCTBA,
HCCJIEJIOBAHHBIE HA CyZI€OHOM pacciieJOBaHUU.
[To cobcTBeHHOM MPaBOBOM CyTH U IMpoIiec-
CyaJIbHOMY 3HAa4€HHUIO peub IMPOKypopa Kak
OOBHMHUTEJISI CYUTAETCS IPABOBBIM aKTOM, ITPU
MIOMOIIM KOTOPOTO IMPOKYpPOp peanusyer coo-
CTBEHHbIE TIOJTHOMOYUS Ha CyJe.

[Ipenust CTOPOH SABIIAIOTCS TOM CTaUEN Cy-
JIeOHOr0 paccieloBaHusl, B KOTOPOH SHEpruy-
HOCTb IIPOKYypOpa J0OMBaeTCs KyJIbMHUHALIUU.
Omna cunTaeTcs pe3yJIbTaToM BCEH ero paboThI
[0 MOJAJIEPKAHUIO TOCYapCTBEHHOTO0 00BH-
HeHMs. JIub TONBKO HA JAHHOW CTaJuu IMpo-
KypOp UMEET BO3MOKHOCTb BHATHO U IIOHATHO
U3JI0)KUTh CBOIO MO3UIIMIO 10 KOHKPETHOMY
YTOJIOBHOMY JI€JTy, KOTOpasi B X0OZ€ Cy/1e0HOro
IpoLecca Moryia MposBISATHCS TOJIBKO KOCBEH-
HBIM 00pa3oM: CKBO3b [TIOCTAHOBKY BOIIPOCOB,
3asiBJICHUE M YTBEP)KIEHUE XOAATaNCTB, Jady
3aKITFOYeHHH [5].

3akaoueHne

Koncratupyst pesysiabraTsl HaCTOSIIETO UC-
CJIEJIOBAaHHUS, TOTEHLIMATIBLHO BO3MOXKHO Cop-
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MYJHUPOBATh MHEHHUE, YTO POJIb TJITAHUPOBAHMS
roCy/lapcTBEHHBIM OOBHHHUTENIEM COOCTBEHHOM
JIEATEIIbHOCTH SIBJISIETCS YPE3BBIYATHO BaXKHOMN
HE TOJBKO Ha CTAaJUM CyAeOHOTO CIIEICTBHS,
HO U B MpeHUsAX. Tem Oojiee 3TO MPOSBIIECTCS
MpU MOATOTOBKE BBICTYIJIECHUS MO MHOTO-
TOMHBIM HJIM MHOTOXTH30/HBIM YTOJIOBHBIM
JleJlaM, KOrJla K YyrOJOBHOM OTBETCTBEHHOCTH
MIPUBJICKAETCS 3HAYUTEIBHOE KOJIMYECTBO JIUII.
Colnronienrie MPOKypOpPOM 3aKOHOMEPHBIX U
ATUYECKUX MpPaBUJl BEACHUS TMOJEMUKH I0-
3BOJISIET €MY PEIIUTh 3aJ1aul, CTOSLIUE Tepes]
HUM B CTQJIUM CYI€OHBIX IPEHUI, @ TAKKE TTPH
MOJIIEP’)KAaHUH TOCYIapCTBEHHOTO OOBUHECHHMS
B IICJIOM.
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The irresponsibility from a medico-legal point of view is supported by the following criteria: non-
formation of critical discernment; severe psycho-sensory or mental disability; altering the levels of ele-
mentary consciousness and operational logic; the psychopathological motivation of the moment of com-
mitting the antisocial act and of the deviant behavior in general; there is a direct causal link between
the pathological personality traits and the crime committed, the forensic onset of mental illness; mental
incapacity Analyzing all the above and referring to the topic studied in this paper, we can not fail to
refer to how it contributes to the mental illness of a person who has committed a crime on determining
his state of responsibility or irresponsibility, because this state determines whether or not the person is
liable to criminal liability and, respectively, the punishment to be applied. In order to determine whether
a person acted with discernment, ie he realized the degree of social danger posed by the act committed
and was able to distinguish between what is permitted and what is not permitted by law, it is necessary
the conclusions of some specialists.

Keywords: forensic expertise, psychiatric expertise, responsibility, irresponsibility, mitigating cir-
cumstance, psychopathological deviance, psychomoral deviance.

BARIERA INTRE IRESPONSABILITATE SI RESPONSABILITATE. CONSIDERATII
PRIVIND EXPERTIZA MEDICO-LEGALA PSIHIATRICA IN DREPTUL PENAL

Iresponsabilitatea din punct de vedere medico-legal este sustinutd de urmatoarele criterii: neformarea
discernamdntului critic, psiho-senzorial grav sau handicapul mental; alterarea nivelelor de constiinta ele-
mentara si operational logica; motivatia psihopatologica a momentului savarsirii actului antisocial i a
comportamentului deviant in general, existenta unei legaturi directe de cauzalitate intre trasaturile patolo-
gice ale personalitatii si infractiunea comisd, debutul medico-legal al bolii psihice, incapacitatea psihica.
Analizand toate cele spuse mai sus si raportand la tema studiata in prezentul articol nu putem sa nu facem
referire la faptul cum contribuie afectiunea psihica pe care o are o persoand care a savarsit o infractiune
asupra determinarii starii sale de responsabilitate sau iresponsabilitate, fiindca anume aceasta stare de-
termind dacd persoana respectiva este pasibila sau nu de raspundere penala si, respectiv, pedeapsa care 1i
va fi aplicata. Pentru a stabili dacd o persoand a actionat cu discernamant, adica si-a dat seama de gradul
de pericol social pe care il prezintd fapta savdrsita si a putut sd faca deosebire intre aceea ce este permis
si ceea ce nu este permis de lege, sunt necesare concluziile unor medici specialisti.

Cuvinte-cheie: expertiza medico-legala, expertiza psihiatricd, responsabilitate, iresponsabilitate,
circumstanta atenuantd, devianta psihopatologica, devianta psihomorala.

LA BARRIERE ENTRE IRRESPONSABILITE ET RESPONSABILITE.
CONSIDERATIONS SUR L'EXPERTISE MEDICO-LEGALE PSYCHIATRIQUE EN
DROIT PENAL

L'irresponsabilité d'un point de vue médico-légal s'appuie sur les critéres suivants: non-formation
du discernement critique; handicap psycho-sensoriel ou mental grave; modifier les niveaux de consci-
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ence élémentaire et de logique opérationnelle; la motivation psychopathologique du moment de com-
mettre l'acte antisocial et du comportement déviant en général; il existe un lien de causalité direct en-
tre les traits de personnalité pathologiques et le crime commis, l'apparition médico-légale de la mala-
die mentale; incapacité mentale En analysant tout ce qui précede et en se référant au sujet étudié dans
cet article, on ne peut manquer de se référer a la facon dont il contribue a la maladie mentale d'une
personne qui a commis un crime pour déterminer son état de responsabilité ou d'irresponsabilité, car
cet état determine si la personne est passible ou non d'une responsabilité pénale et, respectivement, de
la peine a appliquer. Afin de déterminer si une personne a agi avec discernement, c'est-a-dire qu'elle a
réalisé le degré de danger social posé par l'acte commis et a pu distinguer ce qui est permis et ce qui
n'est pas permis par la loi, il faut les conclusions de certains médecins spécialistes.

Mots-clés: expertise médico-légale, expertise psychiatrique, responsabilité, irresponsabilité, circon-
stance atténuante, deviance psychopathologique, déviance psychomorale.

BAPBEP MEKAY BMEHSEMOCTbBIO U HEBMEHAEMOCTbBIO.
PASMBIIIVIEHUSI OTHOCUTEJIBHO ICUXUATPUYECKOU CYAEBHO-
MEJUIUHCKOHU 9KCIHEPTHU3bI B YTOJIOBHOM ITPABE

Hesmensemocmo ¢ mouxu 3penust cy0eoHo-meOuyuHCKol SKCnepmu3bl HOOMBEEPAHCOAemcst C1edyio-
WUMU KpUmMepusamMu: omcymcmeue Kpumuieckol NpoHUYameilbHOCuU, maxceias NCUXoCeHcopHas uiu
YMCMBEHHAs OMCMAN0Cb, USMEHEHUE YPOBHEL dNeMeHMaPHO20 COZHAHUA U ONePAYUOHHOU NOSUKU,
NCUXONATNONOSUYECKAs MOMUBAYUS MOMEHINA COBEPULEHUST AHIMUOOUECTNBEHHO20 OesHUs U 0eGUAHM-
HO20 N0BEOeHUS 8 YoM, HATUYUe NPAMOU NPULUHHO-CIEOCMEEHHOU CE53U MeHCOY NAMOI02ULeCKUMU
0COOEHHOCTNAMU TUYHOCTNU U COBEPULEHHBIM NPECTHYNIEHUEM, CYOeOHO-MEOUYUHCKAsL IKCNePmU3d ncu-
Xuueckux 3a001e6anull; YMCMEEHHAs He0eecnoCoOHOCMb. AHAIU3UPYS 6ce eblulenepetucientoe u 0o-
pawasnce Kk meme, U3y4aemol ¢ OQHHOU CMambve, Mbl He MONCEM He COCIAMbCs HA O, KAK 9O CNocoo-
cmayem ncuxuieckomy 3a001e8aHUI0 Yen08eKd, COBEPUIUBULE20 NPECTYNIeHUe, YmMoDbl ONpedelums e2o
COCMOSIHUE BMEHSAeMOCTIU UTU HeBMEHAEMOCTIL, NOTMOMY YMO MO COCMOAHUE ONpedeisiem, NOOLeHCUm
JIU UYL Hem UYO Y2O0N08HOU OMBEMCMEEHHOCMU U HAKA3AHUIO, COOmeemcmeaento. Ymoduvl onpedenumn,
0elicmeo8al 1 4elo8eK paccyoumenbto, mo ecimb 0COIHABAN U CMeNneHb 00U eCMEeHHOU ONACHOCTU,
KOMOpPYI0 Npeocmasisiem cosepuleHnoe 0elicmeue, U Moe iU paziudams mo, 4mo paspeueno, u mo, 4mo
He pa3peuteHo 3aKOHOM, HeODX00UMbL 8b1800bI HEKOMOPLIX 8PAYell-CNeYUAIUCOs.

Knrwuesvie cnosa: cyoebOno-meouyunckas SKcnepmusd, NCUXUAMPUYECKAs IKCNepmu3a, emense-
MOCMb, HEBMEHAEMOCHb, CMALUATOUWUEe 0OCMOSMETbCEA, NCUXONANON0SUYECKoe OMKIOHEeHUe, NCUXO0-
MOpanvHoe OmKIOHeHUe.

Introducere dreptarea Legii sau Pravila cea Mare a lui Ma-
tei Basarab (Targoviste, 1652) se fac referiri
la starea psihicd a celor examinati: nebunia
putind fi statornicd, interminenta si simulate,
iar betia daca se dovedea cu martori constituia
o circumstanta atenuanta.

Astfel, responsabilitatea poate fi definitd
o i A : drept starea psihologicd a persoanei care are
mult .1na1nteva erei noastre. In L?X (;omglla € capacitatea de a intelege caracterul prejudicia-
mentioneazd atenuarea sau chiar inexistenta bil al faptei, precum si capacitatea de a-si ma-
responsabilitatii in cazurile de tulburari min-  ifesta vointa si a-si dirija actiunile.
tale, iar in Lex Aquilla se cerea examinarea de In art.21 CP responsabilitatea este previ-
catre medic in cazurile de boli simulate. Zutd ca semn ce caracterizeazi persoana fizi-

Lanoi in tard, in paginile din Cartea Romé-  ¢3 in calitate de subiect al infractiunii, iar in
neasca de invatatura de la pravilele impérétegti art.22 CP se di notiunea de responsabilita-
ale lui Vasile Lupu (Iasi, 1646) si apoi in In-  te: “responsabilitatea este starea psihologica

Probatiunea medico-legala psihiatrica in
decursul evolutiei societatii omenesti a cu-
noscut mari oscilatii fiind legatd organic de
structura sociald a epocilor si statelor si im-
plicit de evolutia conceptelor de drept, martu-
rie fiind o serie de coduri si legi existente cu
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a persoanei care are capacitatea de a intele-
ge caracterul prejudiciabil al faptei, precum
§i capacitatea de a-si manifesta vointa si a-si
dirija actiunile”.

Potrivit dispozitiilor art.23 CP, iresponsabi-

litatea constituie o cauza care nlatura caracte-
rul penal al faptei si care prevede in: alin. (1)
“nu este pasibila de raspundere penala per-
soana care, in timpul savarsirii unei fapte pre-
Jjudiciabile, se afla in stare de iresponsabilita-
te, adica nu putea sa-si dea seama de actiunile
ori inactiunile sale sau nu putea sa le dirije-
ze din cauza unei boli psihice cronice, a unei
tulburari psihice temporare sau a altei stari
patologice”. Astfel crima nu va avea criminal
daca are mintea instrainata de judecata (alienat
mintal), ca urmare a interventiei unei afectiuni
sau deviante psihice.

Materiale utilizate si metode aplicate. La
elaborarea prezentei lucrari au fost studiate
si utilizate cadrul normativ international, re-
gional si national ce asigura protectia juridi-
ca a persoanelor cu devianta psihopatologica,
devianta psihomorald si aprecierea corecta a
barierei intre iresponsabilitate si responsabi-
litate si cele privind expertiza medico-legala
psihiatricd in materie de drept penal. Au fost
folosite metodele: logica, comparativa, a ana-
lizei si sintezei, sistemica.

Rezultate obtinute si discutii

Intre obligatiile pe care le au organele ju-
diciare cu privire la cunoasterea persoanei in-
fractorului se numara si acelea care se refera la
deficientele de naturd psihica ale celui cercetat,
in care sunt incluse atat devianta psihopatolo-
gica, cat si cea psihomorala, justitia penala fi-
ind, deseori, confruntata cu necesitatea distin-
gerii Intre cele douad, fie in domeniul rezolvarii
problemelor vizand raspunderea penald si a
determindrii gradului de vinovatie, fie in cel
al luarii unor masuri de ocrotire, chiar fata de
persoane care nu se fac vinovate de savarsirea
unor infractiuni, dar prezinta pericol social din
cauza unor maladii psihice.
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Unii autori sustin cd dacd o persoand co-
mite o infractiune in stare de iresponsabilitate,
chestiunea tratdrii ei nu revine criminologiei,
ci exclusiv medicinei. Criminologia trebuie sa
se ocupe de indivizii responsabili din punct de
vedere intelectual care comit infractiuni. Rés-
punsul la intrebarea “de ce un nebun comite
fapte antisociale?” trebuie sa incerce sa il dea
psihiatria, si nu criminologia.

Nu suntem de acord cu aceasta afirmatie,
deoarece bolnavii psihici, care din cauza ma-
ladiilor grave de care sufera au lipsa totald de
discerndmant si datoritd starii mintale nu vor
putea fi trase la rdspundere penala si deci nu pot
deveni infractori in sensul penal al termenului,
indiferent de cit de grava ar fi fapta pe care au
comis-o, si faptele care le comit au constituit,
insa, incd din faza incipienta a criminologiei,
0 preocupare prioritard pentru specialisti, iar
cercetdrile Tn acest domeniu sunt mereu de ac-
tualitate.

In noul Cod Penal al RM s-a introdus o
noua notiune si anume cea de responsabilitate
redusa. Astfel, art.231 CP RM alin (1) preve-
de ca: “persoana care a savarsit o infractiune
ca urmare a unei tulburari psihice, constata-
ta prin expertiza medicala efectuata in modul
stabilit, din cauza careia nu-gi putea da seama
pe deplin de caracterul si legalitatea faptelor
sale sau nu le putea dirija pe deplin este pasi-
bila de responsabilitate penala redusa”. Prin
urmare, art. 76 alin. (1) lit. d) prevede respon-
sabilitatea redusa drept circumstanta atenuan-
ta n cazul savarsirii unei infractiuni.

Astfel, intervine necesitatea efectuarii ex-
pertizei medico-legale psihiatrice, care repre-
zintd o activitate specificd institutiei medico-
legale, ce consta in investigarea starii psihice,
oferind justitiei o proba stiintifica in stabilirea
responsabilitatii (cu alte cuvinte raspunde la
intrebarea daca persoana respectiva a actionat
sau nu cu discernamant).

Pentru a intelege mai clar aceasta definitie
este necesar a face o precizare si asupra
notiunii de discernamdnt (termen psihiatric),
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care constituie capacitatea unei persoane de
a-si da seama de faptele comise si urmarile
acestora, de a putea distinge intre bine si rau,
avand reprezentarea consecintelor negative
ale faptelor antisociale. De fapt, discernaman-
tul este o sinteza a personalitatii si constiintei
in momentul savarsirii unei actiuni. Astfel,
discernamantul devine criteriul medical al
responsabilitatii persoanei si punct principal
al expertizei psihiatric-legale, de care depinde
stabilirea cu certitudine a laturii subiective a
infractiunii comise de acesta.

Organele de urmadrire penald, precum si
instantele de judecata sunt obligate ca, atunci
cand au indoieli cu privire la discernamantul,
la starea de sanatate mintald a persoanei care a
savarsit o faptd penald, sa o supuna unei exa-
mindri in cadrul expertizei medico-legale psi-
hiatrice. Daca pentru majoritatea faptelor pe-
depsite de legea penald, efectuarea expertizei
medico-legale psihiatrice este lasata la apre-
cierea procurorului sau a instantei de judeca-
ta, pentru unele infractiuni grave, efectuarea
aceste expertize este obligatorie. Astfel, potri-
vit dispozitiilor art. 143 CPP al RM se dispune
expertiza in mod obligatoriu pentru constata-
rea: alin. (3) starii psihice si fizice a banuitului,
invinuitului, inculpatului — in cazurile in care
apar indoieli cu privire la starea de responsa-
bilitatea sau la capacitatea lor de a-si apara de
sine statator drepturile si interesele legitime in
procesul penal.

Astfel, expertiza medico-legald psihiatrica
isi are utilitatea in mai multe ramuri ale drep-
tului, efectuandu-se in urmatoarele situatii: in
cazul infractiunii de omor deosebit de grav;
cand organul de urmarire penald sau instanta
de judecata are indoieli asupra starii psihice a
invinuitului / inculpatului; la infractorii minori
cu varsta cuprinsa intre 14 si 16 ani; la pruncu-
cidere (examinarea mamei); pentru instituirea
masurilor de sigurantd cu caracter medical;
pentru ridicarea acestor masuri de sigurantd
propuse de o expertiza medico-legala anteri-
oara.
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Obiectivele pentru care se recomanda ex-
pertiza medico-legala psihiatrica:

- Daca persoana expertizatd prezintd sau
nu tulburari psihice si diagnosticul actual al
acestora;

- Excluderea simularii sau disimularii unei
afectiuni psihice;

- Capacitatea psihica actuala si daca su-
biectul poate fi cercetat sau judecat;
- Capacitatea psihica la

savarsirii faptei;

- Aprecierea discerndmantului fata de fap-
ta comisa;

- Recomandarea masurilor de siguranta
cu caracter medical sau a masurilor educa-
tive prevazute de Codul penal, in functie de
pronosticul tulburarilor psihice constatate si
aprecierea gradului lor de periculozitate so-
ciala.

Expertiza se efectueaza dupa ce faptuito-
rul a fost internat intr-o clinicd de specialita-
te, unde este supus unor examene clinice si de
laborator, care ofera specialistilor elementele
necesare stabilirii prezentei sau absentei dis-
cernamantului, la data la care faptuitorul a co-
mis infractiunea.

Pentru a intelege mai bine ce reprezintd
expertiza medico-legald psihiatrica, trebuie
sa facem cateva precizari despre modul de
desfasurare a acesteia.

O expertizd medico-legala psihiatrica nu
poate fi redusa la formularea sau enuntarea
unui diagnostic, ci presupune o finalitate so-
cial-juridica, ce 1i confera valoarea sa probato-
rie, concludenta sa.

Plecand de la prevederile legislatiei actua-
le si de la necesitatile practicii juridice si de
asistenta medico-legala, obiectivele expertizei
medico-legale psihiatrice sunt constituite de
urmatoarele:

a) precizarea starii de sanatate (normalitate)
psihicd a unei persoane;

b) caracterizarea complexd a personalitatii
individului expertizat cu specificarea trasatu-
rilor acesteia atit in legdturd cu diagnosticul

momentul
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psihiatric, cat si din punct de vedere socio-psi-
hologic;

c) stabilirea legaturii de cauzalitate intre
trasaturile acestei personalitdti si elementele
constitutive ale actului infractional sau antiso-
cial savarsit.

Examenul neuropsihiatric care se efectuea-
za 1n situatia cand infractorul a fost descoperit
imediat dupd comiterea faptei, reprezinta pri-
ma etapa a expertizei psihiatrice. Aceasta se
efectueaza de o comisie alcatuita din medic
legist si doi medici psihiatri.

Astfel, conform dispozitiilor Regulamen-
tului de activitate a spitalului de psihiatrie, in
art. 31 se spune ca: ,, conditie obligatorie pen-
tru spitalizarea persoanelor in spitalul de psi-
hiatrie pentru examinare §i tratament este ex-
primarea liberului consimtamdnt sau cererea
pacientului” (vezi anexa nr.1). Spitalizarea in
stationarul de psihiatrie (sectie) se efectueaza
numai de medicul psihiatru. Dacd persoana
ce trebuie spitalizatd nu a atins varsta de 18
ani sau conform starii psihice nu este capabild
sd-si expund liberul consimtdmant, acceptul
pentru internare poate fi primit de la repre-
zentantul legal, reprezentantul personal sau
de instanta de judecati dupa caz. In aceeasi
ordine de idei putem mentiona faptul ca art.
30 prevede: ,, spitalizarea in spitalul de psi-
hiatrie a persoanelor indreptate la expertiza
psihiatrica legala stationara si pentru aplica-
rea masurilor coercitive cu caracter medical
se efectueaza doar prin decizia instantelor de
Jjudecata”.

Acest examen trebuie sd fie cat mai com-
plet si mai amdnuntit. Rezultatul unui astfel de
examen devine mai mult decat necesar, deoa-
rece ofera organului de cercetare ori procuro-
rului, datele necesare care sa-i permita a lua
hotararea daca va continua cercetarile fata de
invinuit/inculpat sau este necesar ca acesta sa
fie mai Intai internat intr-un spital de profil.

Raportul de expertiza medico-legala psihi-
atrica trebuie sa aiba urmatoarele parti com-
ponente:
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1. obiectivele expertizei in caz concret;

2. documentele consultate (ordonanta, dosa-
rul cauzei, ancheta sociala, formularul privind
internarea curentd sau examene de specialitate
in ambulatoriu, formularul din internari);

3. fapta comisa (tipul faptei, motivele, mo-
bilul, imprejurarile in care a fost comisa, mo-
dul de savarsire, comportamentul postfaptic);
circumstantele biologice, cele psihologice;

4. antecedente personale (scolarizare, pro-
fesie, situatia militard), antecedente patologi-
ce, antecedente comportamentale, antecedente
penale;

5. mediul social;

6. expertiza medico-legala propriu-zisa (exa-
menul psihic, examenul psihologic, investigatii
paraclinice special, referitor la faptda — o
recunoaste sau nu, sentimental de vinovdtie,
discutia cazului — exceptional, concluziile).

Acest tip de expertiza face parte din catego-
ria expertizelor individuale, prevazuta in art.
154 din Legea cu privire la expertiza judiciara,
constatdrile etnico-stiintifice si medico-legale,
care stipuleaza: ,, expertiza individuala se con-
siderd cercetarea pe un caz concret, care se
efectueaza de catre un expert i se finalizeaza
cu intocmirea unui raport in care sunt formu-
late concluziile expertului”.

Expertiza psihiatricd a infractorilor cu
deficiente psihice: oligofreni, idioti, imbe-
cili, cretini etc., nu ridica probleme deosebite
dacad existd o suficientd documentatie, acestea
fiind depistate si diagnosticate de timpuriu
(gradinite, scoli, armatd). O problema mai de-
osebitd o pun acei cu forme mult mai usoare,
in special cazurile limitd, o parte fiind si recu-
perabile prin dirijarea catre institutii speciali-
zate.

In dependenti de rezultatul raportului de
expertiza medico-legala psihiatrica se vor apli-
ca sau nu masurile de constrangere cu caracter
medical, care potrivit art. 99 pot fi, fie interna-
rea Intr-o institutie psihiatrica cu supraveghere
obisnuita, fie internarea Intr-o institutie medi-
cala cu supraveghere riguroasa. In acest sens,
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art. 13 alin. (1) din Legea privind asistenta psi-
hiatrica din 16.12.1997 prevede: ,, persoanei
suferinde de tulburari psihice care a savarsit
actiuni periculoase pentru societate se aplica
masuri medicale coercitive in baza hotararii
Jjudecatoresti, potrivit temeiurilor si in modul
stabilit de Codul penal si Codul de procedura
penala”. Pentru ca hotararea de judecata sa fie
completa in privinta aplicarii acestor masuri de
constrangere, judecatorul trebuie sa tind cont
de prevederile art.22 din Hotararea Plenului
Curtii Supreme de Justitie a RM cu privire
la respectarea normelor de procedura penala
la adoptarea sentintei care prevede: ,, pentru
adoptarea sentintei in privinta persoanei care
a savarsit o fapta social-periculoasa in stare
de iresponsabilitate sau care a avut dereglari
psihice dupa savarsirea infractiunii, care il
lipseste de posibilitatea de a-si da seama si a-si
controla actiunile sale, in sedinta judiciara
trebuie sa fie stabilit incontestabil ca fapta so-
cial-periculoasa, prevazuta de partea speciala
a C.P, a fost savarsita de persoana in cauzd.
Instanta judecatoreasca trebuie sa aprecieze
aceasta fapta social- periculoasa, sa verifice si
sa aprecieze probele prezentate la cercetarea
chestiunii privind capacitatea mintala a aces-
tei persoane, caracterul si gradul tulburarilor
psihice la momentul savarsirii infractiunii si
in timpul examinarii cauzei in judecata. Daca
instanta de judecata va ajunge la concluzia
ca anume aceastd persoand a savarsit fapta
social - prevazuta de legea penala in stare de
iresponsabilitate, ea urmeaza sa solutioneze
chestiunea privind aplicarea unei masuri de
constrdangere cu caracter medical”.

Aceste masuri de sigurantd se aplica per-
soanelor care au savarsit infractiuni si sunt
bolnave ori anormale din punct de vedere psi-
hic:

a) obligatia la tratament medical priveste
persoanele care au savarsit infractiuni sub im-
periul unei boli ori a unei intoxicari cornice
prin alcool sau stupefiante si care prezinta pe-
ricol social de a comite noi infractiuni. Obli-
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garea la tratament medical dureazd pand la
insandtosire, condamnatul este obligat sa efec-
tueze tratamentul, iar daca se sustrage, aceasta
masurd se inlocuieste cu internarea medicala,
care Tnseamna privare de libertate.

b)o masurd deosebitd de sigurantd este
internarea medicald, caz in care, n aceleasi
conditii (savarsirea unei crime, pericol soci-
al), faptuitorul este o persoana bolnava min-
tal sau toxicoman, care nu raspunde penal si
careia 1 se aplicd internarea intr-o institutie
sanitard de specialitate, unde va sta pana la
insdnatosire.

Concluzii

Din punct de vedere medico-legal ires-
ponsabilitatea este sustinutd de urmatoarele
criterii: neformarea discernamantului critic;
handicapul mental sau psiho-senzorial grav;
alterarea nivelelor de constiintd elementara
si operational logicd; motivatia psihopatolo-
gicd a momentului savarsirii actului antisoci-
al si a comportamentului deviant in general;
existent unei legaturi directe de cauzalitate
intre trasaturile patologice ale personalitatii si
infractiunea comisa; debutul medico-legal al
bolii psihice; incapacitatea psihica.

Desi deficientele de natura psihica sunt de
domeniul specific al psihiatriei, in studierea
lor este interesatd si criminologia, deoarece
aceste deficiente graviteaza in jurul licitului
sau al ilicitului penal. Impartisim aceastd
parere, deoarece este bine cunoscut deja ca
deficientele psihice influenteazd intr-o mare
masura personalitatea infractorului si chiar
dacd acesta este iresponsabil si nepasibil de
pedeapsa penala, totusi, constituie un pericol
pentru societate.
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The process of organizing and becoming a system of execution of criminal penalties in Soviet Ukraine
has been investigated since the Education of the Ukrainian SSR until 1930 - the beginning of the 1950s.,
marked the main stages of the development of the state; The main regulatory acts of the structural and or-
ganizational activities of the penitentiary system are analyzed. In the 1920s. The Soviet penitentiary system
was considered as a composite punitive system of the state and an effective means of combating the «class
enemyy. At the same time, the system of correctional institutions in Ukraine has not yet been considered as
a means of severe punishment in the conditions of isolation from society, and it was also interpreted as an
integral part of the condemnation system of convicts in social waste. The system of execution of criminal
penalties to which correctional labor camps and general places of detention were determined. Indepen-
dent subsystems were considered prison institutions (ordinary and investigative prisons), as well as labor
colonies for minors and children's educational colonies. It has been established that under the conditions
of Stalinism, an extensive network of the criminal executive system was a kind of foundation of totalitarian
regime, was in an organic relationship with the administrative command system. The state administration
of criminal and executive institutions in the post-war years carried out, and based on the principles of strict
control of various departments of the NKVD, NKGB, MJ, Ministry of Internal Affairs.

Keywords: criminal enforcement system, prison, camp, Gulag, Soviet Ukraine.

FORMAREA SISTEMULUI PENITENCIAR AL UCRAINEI SOVIETICE
(PRIMA JUMATATE A SECOLULUI XX)

Prezentul articol examineaza procesul de organizare si formare a sistemului de executare a pedepselor
penale in Ucraina sovietica de la momentul formarii RSS Ucrainene pana in 1930 - inceputul anilor 1950.
Sunt conturate principalele etape ale dezvoltarii statului. Autorul a analizat principalele acte juridice nor-
mative ale activitdtilor structurale si organizatorice ale sistemului penal. In anii 1920 sistemul penitenciar
sovietic a fost considerat ca o parte integranta a sistemului punitiv al statului si un mijloc eficient de lupta
contra ,,inamicului de clasd”. In acelasi timp, sistemul institutiilor de muncd corectionale din Ucraina nu
a fost inca considerat ca un mijloc de pedeapsa severa in conditii de izolare de societate, dar a fost inter-
pretat, cel mai probabil, ca o parte integranta a sistemului de reeducare a condamnatilor in conditii de
munca social utila. Este determinat sistemul de organisme pentru executarea pedepselor penale, care a in-
clus lagarele de munca corective si locurile generale de detentie. Institutiile de tip penitenciar (inchisorile
ordinare §i preventive), precum i coloniile de munca pentru minori si coloniile educationale pentru copii
au fost considerate subsisteme independente. S-a stabilit ca, in conditiile stalinismului, reteaua ramificata
a sistemului penitenciar era un fel de fundament al regimului totalitar, se afla intr-o relatie organica cu sis-
temul administrativ de comanda. De asemenea, se ia in considerare gestionarea de cdtre stat a institutiilor

penale in anii postbelici, efectuatd si bazata pe principiile controlului strict de catre diferite departamente
- NKVD, NKGB, Ministerul Justitiei, Ministerul Afacerilor Interne.
Cuvinte-cheie: sistemul de executare penala, inchisoare, lagar, Gulag, Ucraina Sovietica.
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FORMATION DU SYSTEME‘ PENITENT!AIRE DE L'UKRAINE SOVIETIQUE
(PREMIERE MOITIE DU 20e SIECLE)

Le processus d'organisation et de devenir un systeme d'exécution des sanctions péenales dans 'Ukraine
soviétique a été étudié depuis l'éducation de la SSR ukrainienne jusqu'en 1930 - début des années 1950.;
marqué les principales étapes du développement de I'Etat; Les principaux actes réglementaires des acti-
vités structurelles et organisationnelles du systeme pénitentiaire sont analysés. Dans les années 1920. Le
systéme pénitentité soviétique était considéré comme un systéme punitif composite de I'Etat et un moyen
efficace de lutter contre l'ennemi de la classe. Dans le méme temps, le systeme d'institutions correction-
nelles en Ukraine n'a pas encore été considéré comme un moyen de punition sévere dans les conditions
d'isolement de la société, et il a également été interprété comme faisant partie intégrante du systeme de
condamnation des condamnés dans les déchets sociaux. Le systeme d'exécution des sanctions pénales
auxquels des camps de travail correctionnels et des lieux de détention généraux ont été déterminés. Les
sous-systemes indépendants ont été considérés comme des institutions pénitentiaires (prisons ordinaires
et d'investigation), ainsi que des colonies de travail pour les mineurs et les colonies éducatives pour en-
fants. 1l a été établi que dans les conditions du stalinisme, un vaste réseau du systeme de direction crimi-
nel était une sorte de fondement du régime totalitaire, était dans une relation organique avec le systeme
de commandement administratif. L'administration de I'Etat d'institutions criminelles et exécutives dans
les années d'apres-guerre effectuées et fondée sur les principes de controle strict de divers départements
de la NKVD, NKGB, MJ, Ministere des affaires intérieures.

Mots-clés: systeme exécutive criminelle, prison, camp, Gulag, Ukraine Soviétique.

CTAHOBJIEHUE YTIOJIOBHO-UCHOJTHUTEJABHOM CUCTEMBI COBETCKOM
YKPAUHDBI (ITEPBAS ITOJTJOBUHA XX BEKA)

B oanmnoii cmamve uccnedosan npoyecc opeanuzayuu u CMano6ieHus CUCmemvl UCHONHEHUS Y20108-
HbIX HaKa3auuil 8 cogemckou Yxkpaune co epemenu oopazosanus YCCP 0o 1930 e. - nauana 1950-x 2.
0bo3nauenbl 0OCHOBHbBIE IMANbBL PA3BUMUSA 20CYOAPCMBA; NPOAHAIUIUPOBAHbI 2IABHbIE HOPMAMUBHO-
npagosvie aKmvl CMpPYKMypHO-0PSAHUZAYUOHHOU OesAMeTbHOCHU Y20N08HO-UCTOTHUMENbHOLL CUCTe-
mol. B 1920-e ee. cogemckasn neHUmeHyuapHas cucmema paccmampugaildcb KaKk COCMAsHas Kapd-
MeNbHOU cucmemsbl 20Cy0apcmea u Oelicmeentoe cpedcmseo 60pbObl ¢ «KIACCO8bIM 8pazomy. B mo
JKce epemsl, cucmema UCnpasumenbHo-mpyoo8ulx yupexdcoeHull 6 Ykpaune euje He paccmampueanacs
KAK cpedcmeo Cypo8o20 HAKA3AHUS 8 YC0BUAX U0AYUU OM 00ujecmed, a mpaKkmogaidch, cKopee
6ce20, KAk HeombveMmiemMas Ydcms CUCTEMbl NePe8OCAUMAHUS OCYHCOEHHBIX 8 YCI08UAX 00U eCEeH-
HO nonesnoz2o mpyoa. Onpedenena cucmema Opearo8 UCHOIHEeHUS Y2OJ06HbIX HAKA3AHUU, K KOMOPOll
OMHOCUIUCH UCHPABUMETbHO-MPYO08bie jlazeps U obwue mecma 3axaouerus. CamocmosmenbHblMu
noOCUCmeMamu CHUManiceb yupercoeHus miopemno2o muna (00viunsie u ciedcmsaennvlie miopombl), d
maxaice mpyooguvle KOIOHUU OJi HEeCOBEPULCHHOEMHUX U OeMCKUe 60Cnumamenvhvle KoIoHuu. Yema-
HOBIEHO, YMO 8 YCA0UAX CIMANUHUSMA PA38EMEIEeHHAs CeMb Y2008HO-UCNOIHUMENbHOU CUCHeMbl
ObLIa c80€0OPA3HBIM (PYHOAMEHMOM MOMAIUMAPHOZO PENCUMA, HAXOOULACh 8 OP2AHUYECKOU 683d-
UMOCBA3U € AOMUHUCMPAMUBHO-KOMAHOHOU cucmemotl. Paccmompeno makaice 2ocyoapcmeenmoe
ynpasierue Y20j108HO-UCHOIHUMETbHBIMU YUPEHCOCHUAMU 8 NOCIeB0EHHbLE 200bl, OCYUEeCMBAAeMOe U
OCHOBAHHOE HA NPUHYUNAX HCECMKO20 KOHMPOJISL CO CIMOPOHbLL pasiuynslx eedomcms - HKB/], HKIT'F,
MO, MBJ].

Knioueewvie cnosa: yzonosno-ucnonnumenvuas cucmema, miopwvma, aazepv, I'VIIAI, Coeemckas
Yrpauna.

BBenenue HOM NIEHUTEHUMApHOM cucteMmsbl. [losTomy

JUist pasBUTHS YKPAHHBI KaK ieMoKpaTude- WA 3¢ pexTUBHON peanu3auu HaMeueHHBIX
CKOT'O M IIPaBOBOTO IOCYJapCTBa BaXKHOE 3Ha- pedopM B CHCTEME MCIIONHEHHS YTOIOBHBIX
YEHUE HMEET «EBPOIlEU3alusd» OTEeUYeCTBEH- HaKa3aHWW W NPHUBCACHUA UX B COOTBCTCTBUC
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C MEXIyHAapOIHO-TIPABOBBIMH CTaHIApPTaMU
BaYXHO HMCCJIEI0BAaTh HCTOPHUUECKOE pa3BUTHE,
B T. 4. COBETCKYIO IEHUTEHIIUAPHYIO CUCTEMY,
ee crienu(uKy U 3aKOHONATENbHYO 0a3y.

Hctopuuecknid ONBIT MUCIOJHEHUS YIo-
JIOBHBIX HaKa3aHWW U UX MpaKTHUecKas pea-
TU3aIMs IPEJICTaBIIsCT HAYYHBIH HHTEPEC U C
TOYKU 3pEHMsI JaJIbHEUIIero pa3BUTUSL U CO-
BEPIIICHCTBOBAHMS HOPM, PErYIHUPYIOLIUX MO~
PSAIOK UCTIOTHEHUS M OTOBIBAHUS HAKA3aHUH.

Ilenv cmamobu 3aKiarouaeTcs, MPExKIE BCe-
ro, B TOM, 4TOOBI HCCIEIOBaTh MPOLECC Op-
TaHM3alUU COBETCKOW CHCTEMBI MCIIOTHEHUS
YIOJIOBHBIX HaKa3aHWl B YKpauWHE CO BpeMe-
Hu ob6pazoBanuss YCCP-YCCP no 1930 rona
- Hayana 1950-x rr.

Cocmosanue uccnedosanus  eonpoca.
OYHKIIMOHUPOBAHNUE CHCTEMBbI OpraHOB, HC-
MOJTHSIBITUX HAKa3aHWS B BHJE JIHIICHUS
cBOOO/IbI, B HCTOPUKO-IIPABOBOM  AacCIEKTe
M3y4anoch B JOPEBOIIOLMOHHON, COBETCKOM
U IIOCTCOBETCKOM HOPUAMYECKON JIUTEpary-
pe. OcHoBatenbHO JaHHAs Tpolnema Oblia
OCBEIIIeHA B TPYyAaX JOPEBOITIOIMOHHBIX aBTO-
poB C.B. ITo3usimesa, M.C. Taranuesa, 1.51.
DONHUIIKOTO.

B coBerckuit mepuon uccienoBarenu
HCTIPAaBUTEIFHO-TPYAOBOTO TIpaBa HE U3ydaln
OpraHHU3aIIOHHO-TIPAaBOBbIE BOIPOCHI YIIpaB-
JIEHUS] MECTaMU JIMIIEHUsI CBOOObI, oOparias
BHUMAaHHE Ha TPOLIECC MCIIOJHEHHs HaKa3a-
HUs. DTOT MepUo]| CBA3aH C UMEHAMH TaKHUX
uccnenonareneit, kak M.M. I'epner, A.U. 3y6-
koB, B.J[. CpicoeB, a Takxe OTACIbHBIX yKpa-
nHckuX ydeHbix (FO. @poso), koTopbie H3y-
YaJld UCTOPUIO PA3BUTHUS U PEPOPMUPOBAHUS
MIEHUTCHIIMAPHOU CUCTEMBI.

[TocTcoBeTckuii mepros BeI3BAI OOJBIION
HMHTEpecC MpobiIeMaMu COBETCKOM KapaTenbHO-
PETPECCUBHON CUCTEMBI KaK CpeIH 3apyOex-
HbiX (3. Enmbom), Tak U cpeau oTedecTBEH-
HBIX HccliefoBaTeneil. B yactHoCTH, yKpauH-
CKasi TIOCTCOBETCKasi Hay4Has JUTEparypa 3
YKa3aHHBIX Mpo0JieM, HpPEeXIe BCEero, Mpei-
CTaBJICHA TPYIaMU «YUCTHIX» HcTOpukoB (.
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bunac, T.[A. HembsHuyk, WM. JlepeBsHHBIN,
B.M. Hukonbckuii, A.Il. Cymiyk u np.), pexe
- TPyZaMH UCTOPUKOB IipaBa - 1.B. lBaHbKO-
Ba, O.b. [Itammuckoro, B.B. Poccuxuna, /[.B.
SArynosa. OniHaKo, HEOOXOAMMOCTH HCTOPHKO-
IOPUIMYECKOT0 MO3HAHUS HAIIETO IMPOIIIOro
00yCTIOBITUBAET MOTPEOHOCTh B JATbHEHIINX
Hay4HbIX MCCJIEJIOBAHUAX B 00JIACTU UCTOPUU
OTE€YECTBEHHOW MMEHUTEHLIUAPHON CUCTEMBI.

HN30:keHnEe OCHOBHBIX MOJI0KEHU

[Tpuas k Bmactu B 1917 1., OosblIeBUKH
OTKa3aJuCh OT MPEIbIAYIIEH, POCCHICKO-
MMIIEPCKON TEHUTEHIIMAPHOM CHUCTEMBI, a
pa3BUTHE HOBOM, COBETCKOM CHCTEMbI UCIIOJI-
HEHHUsI YTOJIOBHBIX HakKa3aHWM, TO €CTh MEHU-
TEHIIMAPHOUN CUCTEMBI, HAYaJ Il Ha MIPUHITUTIN-
aJbHO HOBBIX Hayajax B COOTBETCTBUHU C IIO-
TPeOHOCTSIMU MPOJIETAPCKOM BIACTH.

IIpouecc pa3BuThsa COBETCKON MEHUTEHIIN-
apHOM CHCTEMBI MCCIIEIOBATENIN PA3ACIAIOT
Ha HECKOJIbKO nepuonos [1, ctp. 12-13]. Ilep-
BbIil Hayancs B okTsi0pe 1917 r. Ha sTom ata-
1€ MECTa 3aKIOYECHHS HAXOAWINCh B BEIEHUU
Hapkomara roctunuu (nanee - HKHO). Tonbko
HEKOTOpBI€ (QYHKIIMK OBUTH COCPENOTOYCHBI B
HKB/. 12 nexa6ps 1917 r. B coctabe HKIO
ObUI CO3/1aH OT/IEJN TIOPEMHOTO YIIpaBICHHS, a
6 stHBaps 1918 . — TrOpeMHas KOJIJIETHsl.

Bpemennas uncrpykius HKIO «O nuie-
HUU CBOOOJBI KaK Mephl HaKa3aHUsS U O TIO-
psake oTObIBaHUs TakoBoroy» (23 wurons 1918
I.) BCE MecTa JHIIEHUsI CBOOONBI pazaernsiia
Ha MY)KCKHE U KEHCKHE, a 110 HA3HAUEHUIO -
Ha: a) o0miMe MecTa 3aKIoueHus (TIOPbMbI);
0) pedopMaTophl U 3eMENIbHBIC KOJOHHH KaK
YUPEXKIEHUS  KaparelbHO-BOCIHUTATEIbHbBIE
(171 MOJOABIX MPECTYMHHUKOB); B) HCIbITA-
TEJIbHBIE YUPEXKICHHUS 115 JIUL], B OTHOLIEHUHN
KOTOPBIX €CTh OCHOBAaHMA JUIsl OCHabIeHus
pexuMa WIH JOCPOYHOTO OCBOOOKICHHMS; T)
KapareiabHO-JIe4eOHbIe YUPEXKACHUS; 1) TIHO-
peMHBIC OOJTHHUIIBL.

PedpopmupoBanre neHUTEHUUAPHON CHU-
CTEMBI OBUIO TaKXe CBA3aHO C CO3JaHHEM B
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cocrae HKIO llentpanbHOro xaparesibHOTO
otnena. EMy ObulM MOAYMHEHBI COOTBETCTBY-
foiue ryoepHckue otnensl. [locnennue cos-
JlaBaJld T.H. paclpeAeiuTelIbHble KOMHUCCHUH,
KOTOPBIE HE TOJIBKO paclpenessiain OCyKICH-
HBIX 10 paspsaaM, HO U oOecrieunBaiu pea-
JM3ALUI0 IPUHIUIIA KOJJIEKTUBHOTO YIIpaBIle-
HUSl MecTaMHM JuieHus: cBoboapl. C MoMeH-
Ta, Korga nenureHiuapueie ¢ynkuuun HKIO
(akTUYEeCKH MOIHOCTHIO B3suT Ha cebss HKB/I
(6 nexabps 1922 r.), neHUTEHIIMAPHAS CHCTE-
Ma CTajla COCTaBHOM KapaTelbHOM CUCTEMBI
roCyJlapcTBa M CPEICTBOM OOpBOBI C «Kiac-
coBbIM Bparom». [lociennee o6CTOATENHCTBO
(mo muenuto A. IItammHCKOTO) 03HAMEHOBA-
JI0 Ha4aJo BTOPOro nepuoja B GopMupoBaHun
NeHuTeHuuapuou cucrtemsl [1, crp. 13]. Tor-
na B cocrae HKBJI Obu10 cozmano I'maBHOE
yIpaBJIeHUE MECT JHIIEHHUS CBOOOABI. Pyko-
BOJICTBO MCIPABUTEIbHBIMA  yUPEXKICHUS-
MU Ha MECTax BO3Jarajioch Ha TyOepHCKHE
yIpaBieHUs, AEUCTBOBAaBUIMX Ha MpaBax Io-
JOTAEJIOB TYOUCIIOIKOMOB.

IIpaBOBOM1 OCHOBOW Ppa3BUTHUS COBETCKOU
NEHUTEHIIMAPHOW CHCTEMBI CO BTOPOH IOJIO-
BUHBI 1920-x rT. cTan yrBepxkaeHubiii BYLIK
ucnpaButenbHblil kojiekc YCCP (27 oktsa6ps
1925 r.). OH 3akpenuyi OCHOBHbBIE TTPUHITUIIBI
WCIIPAaBUTEIBHO-TPYJOBOIO IIpaBa: OTKa3 OT
MECT 3aKIJII0YCHHS TIOPEMHOTO TUMa (TIopeM-
HOE 3aKJII0YEeHUE Kak (opMa HakazaHHs ObLia
orMmeHeHa emie B 1920 r.); pa3BUTHE CETH KO-
JIOHUH; 00S13aTeTbHOCTh TPYAA OCYKICHHBIX;
OpraHu3aIs pexXrMa OTOBIBAHMS HaKa3aHUs
Ha TyMaHHBIX Hayajax; IPUMEHEHUE Ipo-
TPECCUBHOM CHCTEMbI HaKa3aHus (TO €CTh IMO-
CTETIEHHOE O0JIeTYeHNEe peKUMa IS TeX, KTO
WCIIPABJISIETCSA); CTpOras M30JAIus Hanbosee
ONAacCHBIX MPECTyNHUKOB U T. . YTOJIOBHO-
UCIIOJTHUTENIBHOM KOJEKC TaKXKe 3aKpernui
YCTAHOBJIEHHYIK) CHCTEMY YIPABICHHS Op-
raHamMu, HUCIOJIHSIOUIMMU Haka3aHusa. Pyko-
BozacTtBO uMu ocymectsist HKBJ YCCP, B
CTPYKTYpPY KOTOPOIO BXOJIWJIO YIIpaBIeHHUE
HCIIPAaBUTEIBHBIX YUPEKICHUN.
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B 1927 r. YopaBneHnue cocTosuio U3 clie-
OYHOUIMX WHCHEKIH: aJIMHUHHUCTPAaTUBHO-
NEHUTEHIMApHON; MPOU3BOJCTBEHHOM; (PU-
HAaHCOBOM M XO34MCTBEHHOW; KYJIBTYpHO-
MPOCBETUTEIBCKOM; KOHBOMHON CTpaxu |2,
ctp. 8-9]. Cpenn MecT 3aKIIIOYEHHs, KOTO-
pBle TperycMaTpuBall KOJAEKC, Mpeodiananu
YUPEKIEHUs, B KOTOPBIX OCYXJACHHBIE COAEP-
KaJUCh 0€3 CTPOroi M30JIALUHN OT OOLIeCTBa.
BenyumuM npuHIMIOM MEPEBOCIUTAHUSA B
TAKUX YUYPEKICHUAX IMPOBO3MIAIIATIACE TPYL.
K HuM oTHOCWIHCBH: JOMa MpeABapUTENbHO-
IO 3aKJIIOUeHUs (U1 TeX, KTO HaXOIUJICS MOJ
CJICJICTBHEM), JOMa MPUHYIUTEIBHBIX padOT
(1OITPe, - om pyc. oM 0OLIECTBEHHBIX MPU-
HY/IUTEIBHBIX Pa0OT), CEIbCKOXO3SHCTBEHHBIC
TPYZIOBbIE KOJIOHHUH, T. H. pepopmaTopust ass
HECOBEPILIEHHOJIETHUX  [IPaBOHAPYLIUTENEN
[3, cTp. 111].

Hapsiny ¢ pedopmaropusimu (1o MHEHHUIO
A. Oneiinuka), B Ykpaune ¢ 1924 r. geiictBo-
Banu Tpyaosbie koMMyHbl OI'TIY u Hapxoma-
ta ipocsenienust YCCP [2, cTp. 9]. D10 ObLIH
VCIIPABUTEIIBLHBIE YUPEKACHUSI HUHTEPHATHOTO
TUINIA. B KOMMYHBI HaNpaBIsAau JeTed B BO3-
pacte ot 10 go 18 net, 3aaep:kaHHBIX 3a IO-
MPOIIAHNYECTBO, OECIPU30PHBIX U TPABO-
HapymuTenen. [[esaTenbHOCTh UMEHHO TaKuX
KOMMYH cBs3aHa ¢ uMeHeM A.C. MakapeHko.
W Tonpko OAMH BUA YUPEKACHUN IO HUCIOJI-
HEHUIO HAaKa3aHUH - U30JIITOPHI ClIEUaIbHO-
IO Ha3HAYeHUs - MPEAYyCMATPUBAJ JIHUILICHUS
CBOOO/IBI B YCIOBUAX CTPOTOM M30JIALINY JIUL,
OCYXKJICHHBIX 3a HauOoiee TSDKKHUE TPecTy-
IJICHUS, B TOM YHUCJE 3a BCE MPECTYIUICHMUS,
COBEpILIEHHbIE KIACCOBO BPaXKACOHBIMHU 3Jle-
MeHTamu [3, ctp. 112]. XapaktepHbM npu-
3HAKOM ONPEJEJICHUs PeKUMa OTObIBAHUS Ha-
Ka3aHMs CTaj0 JIOMHUHMPOBAHHE KIIACCOBOIO
MIPUHLINIIA.

Opranu3aliluOHHO-CTPYKTYpPHBIE  MU3MEHE-
HUSl YTOJIOBHO-UCIIOJIHUTEIBHOW CHCTEMBI B
MEpPHUOJl CTAJIMHU3Ma HETOCPEICTBEHHO 3aBU-
CeJIM OT CONEpKaHUs OOIIEroCy/1apCTBEHHbBIX
3amad. Ilom BIMSHHMEM «BEJIMKOIO IEpeEINo-
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Ma», B koHie 1920-x - mauane 1930-x rr, B
CCCP nHauaiu MEHSThCA OCHOBHbBIE ITPUOPHU-
TEThl HWCIPABUTEIBHO-TPYIOBOM MOTUTHKU:
MIPUHIIAITEI MCTIPABJICHUS W TIEPEBOCITUTAHUS
OCYXKJICHHBIX B YCJIOBHSX COIMAJIBHO TOJIE3-
HOTO TpyAa OBbUTM 3aMEHEHBbI MPUHIUIAMU
MIPUMEHEHHUS CypOBOTO HaKa3aHUs 3a COBEp-
IICHUE TPECTYIUICHHUS B YCIOBHUSIX W3OJISIIIUN
OT 00IIecTBa. DTOT MPOIECC COMPOBOKIAICS
peopraHu3aleil CuCTeMbl OPTaHOB UCIOJIHE-
HUS YTOJIOBHBIX HaKa3aHUN B HaIpaBICHUH
Y)KECTOUCHHSI YCIIOBUI COJEp)KaHUS OCYXK-
JICHHBIX, C OJIHON CTOpPOHBI, U MPeoOpa3oBa-
HUS OTOW CHUCTEMBI B CPEJCTBO BBITTOJIHCHHS
HAPOJHOXO3SMCTBEHHBIX 33/1a4, C IPYTOH.

Bwmecro npunsiToro panee pasneneHus Jiu-
IIEHUS1 CBOOO/IBI 1 OTOBIBAHMS HAKa3aHUS B CY-
poBoii u3omsueit u 6e3 Hee, HaunHasg ot 1930
. yCTaHaBJIMBAJIOCh, YTO YrOJIOBHOE HaKa3a-
HUE B BHUJIC JIMIICHHS] CBOOOBI MOTJIO MPOUC-
XOJIUTh B MCTPABUTEIBHO-TPYAOBBIX JIarepsx
(cozmaBanuch B oTaaneHHbIx paiioHax CCCP
cormacHo nocranopieHrnio BYIIMK nu CHK
YCCP or 15 mapra 1930 1) unu B o01iux me-
cTax 3akiroueHus. M3omsatopsl cnenuaibHOro
Ha3HAYeHUs M JOMa MPUHYIUTEIBHBIX padoT
(1OI1Pe) momesxanu JUKBUIAIIAHN.

[TockonbKy Ha TEpPUTOPUN YKpauHBI KOH-
1jiarepei Toraa eiie He ObLI0, € IMHCTBEHHBIM
TUTIOM MECT JIMIIeHHs CBOOO/IBI B pecyOnnke
OCTaBaJIUCh UCIPABUTEIBHO-TPYAOBBIE KOJIO-
HUU. B HUX OTOBIBaJIM Haka3zaHUE OCYKICH-
HBIE Ha CPOK JI0 TpeX JIEeT (B JIarepsx, OT TPex
710 MakcuMaibHoro B Hayane 1930-x rr. cpoka
3aKIOvYeHHsS - gecatu JjeT). CamocTosTeNb-
HBI€ TOJCUCTEMBbI COCTaBISUIM YUYPEKICHUS
TIOPEMHOTO THMa (CPOYHBIEC U CIICJCTBEHHBIE
TIOPbMBI), @ TaKX€ TPYAOBBIC KOJOHHH IS
HECOBEPIIEHHOJIETHUX M JETCKUE BOCIIUTA-
TEJIbHBIC KOJIOHHH,

B Teuenne 1930-x rr. B8 CCCP rpy6o Ha-
pyumanuch QopmallbHble TPUHIUIBI TEHU-
TeHIMapHou nmonutuku. A. IlTammHckuii 00-
pamaeT BHUMaHue Ha To, 4T0 B 1935 1. 6110
yIOpa3THEHO JelieHHe 3aKIIOYeHHBIX MO CTe-
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IIEHU COLIMAJIbHOW ONAcCHOCTU: OHU pa3jnya-
JUCh TOJBKO [0 MpU3HAKaM I0JIa U JEIUIIUCh
Ha TeX, KTO MPUJEePKUBAETCS UM HE COOII0-
JTa€T YCTAHOBJIEHHOIO B MECTaX 3aKJIIOYEHUS
pexuma [1, ctp. 16].

IToctanosnennem [HUK CCCP ot 2 okts-
Opst 1937 1. MakcUMaNbHBIA TpeAes Hakasa-
HUS B BHJIE JIMIIEHUS CBOOOIBI ObLT yBEJU-
YeH A0 JBaJIaTd MATU JIeT. bbuio oTMeHeHo
YCIIOBHO-JIOCPOYHOE OCBOOOX/IEHUE, TIPEeKpa-
TWIH JI€ATEIbHOCTh HAJ30pPHbIE KOMHUCCHUH,
KOHTPOJHUPOBABIIIKE MeCTa JIMIIEHUS CBOOO-
11, ocnad MPOKYPOPCKUI HAA30p 33 ITHMHU
YUPEXKICHUSMHU.

HcnpaBuTenbHO-TpyAOBBIE Jareps CTaiu
OCHOBHBIM MECTOM 3aKJIIOUEHUS 32 KOHTppe-
BOJIIOLIMOHHBIE TMpecTyruieHus. Haxonsch B
BeneHuu odmiecorosHoro OI'TITY-HKB/I, onn
JIeIICTBOBAJIN, PYKOBOJCTBYSICh MCKJIFOUUTEIb-
HO BEIOMCTBEHHBIMU HOPMaTUBHBIMU aKTaMHU.
B uacTHOCTH, pexuM comepKaHHs B HUX pe-
mameHTupoaiio yreepxkaeHHoe CHK CCCP
[Tonoxxenue 00 UCcTIpaBUTENBHO-TPYAOBBIX JIa-
repsx (7 anpens 1930 r).

PykoBonctBo ot 25 ampens 1930 . ocy-
mecTBIsuI0  Ynpasienue Jareped OI'TTY
CCCP (c okrs6ps 1930 1. - ['maBHOE ympaB-
nenue narepeil), a ¢ 1934 r. - ['maBHoe ynpas-
nenue narepeit HKBJI CCCP (pyc. - I'VJIAT).
VYupexxeHus TIOPeMHOro Tuna (0ObIYHbIE U
CJIEJICTBEHHBIE TIOPbMBbI) CO3/1aBAJIUCh U JIMK-
BUJMPOBAIMCH TOJIBKO MO MPHUKa3y HapKoma
HKBJ CCCP. PykoBoACTBO UMHU IpEeUMYIIE-
CTBEHHO OCYUIECTBJISJIO CO3/IaHHOE B COCTa-
Be HKBJI CCCP B nauane 1939 r. I'maBHOC
TiopeMHoe ymnpasinenue (I'TY). B omimune
ot I'maBHoro ynpasnenus narepeit (I'VJIAD),
I'TY ocymecTBissio pPyKOBOACTBO TOJBKO
TeMH cepamu paboThI TIOPEM, KOTOpbIE 00e-
CIIEUMBAJIM OXpaHy, U30JSLUI0, PEXUM COZIEp-
YKaHUS 3aKIFOUYEHHBIX U MOJTOTOBKY JIMYHOTO
cocTaBa oxpaHsl TropeM [4, cTp. 739].

Pexum conepxaHust B OOBIYHBIX U CIEI-
CTBEHHBIX TIOpbMax periiaMmeHTupoBaics [lo-
noxenussiMu o Troppbmax HKBJ/I nnst moncnen-

Ne 1, 2021



Irina LESI

FORMATION OF THE PENITENTIARY SYSTEM OF SOVIET UKRAINE (FIRST HALF OF THE 20th CENTURY)

CTBEHHBIX M TIOPbMBI [TITaBHOTO ymnpaBieHUs
rocynapctBennoi 6e3omacoctu (I'YI'B) mst
ocyxaeHHbIX (00a 1939 r.). I[Tocnennue pas-
JIEJISUTN BCE TIOPbMBI Ha MATh KaTErOpUi.

OcHOBHOM M Hambojee pacnpoCTPaHCH-
Holi kareropueil Tiopem B CCCP 6bu11 001mne
TIOPBMBI JUIsl COAEPIKAHMSI TTO/ICTIEICTBEHHBIX
3aKJIIOYEHHBIX. B 3TUX yupexaeHusx couep-
JKaJIMCh TOJCIIEACTBEHHBIE U MOACYAUMBIE 110
PELICHUIO CIIEICTBEHHOIO OpraHa WM Cyaa B
Ka4eCTBE MEPHI MIPECEUEHUS COACPIKAHNUE MO
CTpaKeu.

[pyroii kareropuei TIOpeM sl conepKa-
HUSl TIOZACIEACTBEHHBIX 3aKJIFOYEHHBIX OBLIN
BHyTpeHHUEe TioppMbl HKBJI pecny6nuk u
YHKB/I o6nacreii. OpraHu3oBBIBAINCE OHU
00braHO TONBKO B 3manusax HKBJl u YHKB/]
pecryOonuk U oOnacTei, a Takke B 3IaHUIX
KkpynHelx ropoackux oraenos HKBJI. Kak
HCKJIFOYEHUE, JIOIyCKajJach OpraHu3alus OT-
JICJICHUH BHYTPEHHUX TIOPEM BHE 3/aHUN
HKBC- YHKB/I B Tex ciywasix, Korjga pas-
MEpBI 3/1aHUM HE MTO3BOJISIN IOBECTH BMECTH-
MOCTb BHYTPEHHEH TIOPbMBI J10 HE0OX0IUMOTO
JMMUTA 3aKJII0YEHHBIX. BO BHyTpEeHHUX TIOpb-
Max U UX OTACJICHHUSX COJNEPHAIUCh TOJIBKO
MIOJCJIEJICTBEHHBIE U MOJCYAUMBIE 3aKIHOUECH-
HbIE, KOTOPBIX OOBHHSJIM B KOHTPPEBOIIOIH-
OHHBIX NPECTYIUICHUAX, CIEACTBUE IO JeIam
KOTOPBIX BEJINCh OPraHaMU rOCYyJapCTBEHHOMN
0€3011aCHOCTH.

Tpetbst Kareropus - LEHTPAIbHbIE TFOPbMBI
I'VI'b nns conmep:kaHusi IOACIEICTBEHHBIX.
OTHU TIOPEMBI HENOCPEICTBEHHO OAYNHSINCH
[ maBHOMY TIOpEMHOMY YIIPaBJIECHUIO.

Yersepras kareropus - TIOpbMbl I YI'b it
COJIEPKAHUSI OCYXAECHHBIX 0CO00 ONacHBIX
rOCYJIapCTBEHHBIX NMPECTYNHUKOB. OHU TaKke
HENOCPEACTBEHHO TNOAYMHAINCH [aBHOMY
TIOPEMHOMY YIIPaBJICHUIO.

[Iaras kareropus - crieUagbHbIE TIOPbMBI
HKBJI CCCP u YHKBJ nns conep:xanus
OCYXJICHHBIX 3aKJIIOUYEHHBIX, HCIIOJIb3YEMBIX
10 CHEeUATIbHOMY HAa3HAYEHUIO.

Jucnokanuss Tiopem  0oOycliaBiIMBajach
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MECTOHAX0K/IEHUEM COOTBETCTBYIOIIUX IPO-
U3BOACTBEHHBIX MPEINPUATHA M HAy4HO-
HCCIIE0BATENBCKUX UHCTUTYTOB, HA KOTOPBIX
paboTainy 3aKTI0YeHHBIE (CTIEIUATHUCTHI U y4e-
Heie) [4, ctp. 740]. AKTUBHO PUMEHSUIHCH B
CCCP B 1920-30-x IT., XOTSl ¥ HE NOJIYUYUIH
LIMPOKON OMIaCKU NMPUHYAUTEIBHOE JICUEHUE
U n30sALuUs «OyHTapen» B MCUXUATPUYECKUX
O0JIbHUIIAX.

Ho 1945 1. pyHKIMH TIOpEM, B TOM YHUCIIE
U JUIsl YKPAUHCKHX IOJUT3aKIIOYCHHBIX, BbI-
MOJTHSUT OTJJIbHBIE YYAaCTKU OOBIYHBIX IICH-
XMATPUUECKUX OOJIBHUI] CUCTEMBI HAPOAHOIO
KOMHCCapHuara 31paBoOXpaHeHusd. B cBssu ¢
obpa3zoBanueM 3 ¢espans 1941 r. aByX Be-
nomctB - HKBJ] CCCP u HKI'b CCCP - yacth
TIOpEM, UMEBILNX CTATyC NOJUTHYECKHX, KaK,
ckakeM, BHyTpeHHssI, JlepoproBckas, Cyxa-
HOBCKas M Apyrue, cornmacHo npukasy HKBJI /
HKI'B Ne03/0115 ot 06.04.1941 r.. cHOBa Bep-
Hynmuch B Benenue HKB/I, rne pykosoxctso
MU OCYILIECTBIISUT 2-1 yUEeTHO-apXUBHBIN OT-
nen HKT'B [5, cTp. 483].

ITpukazom ot 26.02.1941 . Ne 00212 I'nas-
Hoe TiopemHoe ymnpasienne HKBJ[ CCCP
ObLI0 peopraHu3oBaHo B TropeMHoe ynpaBsiie-
HUE C OTACICHUSAMHU B CTPYKType OOJaCTHBIX
YHKBJ. A npukazom ot 12.03.1941 r. HKB/]
n HKI'b YCCP Bce ToOppMBI 00IIEro THIa
HKB/] 6put1 iepenansl B noqunnenne HKB/]
YCCP. B crpykrype HKBJI YCCP ocranuch
CIICICTBCHHBIC TIOPBMBI, B TOM YMCII€ M BCE
TIOPbMBI Ha TEPPUTOPUH 3alaJHBIX oOIacTen
[5, cTp. 483].

BaXHBIM HOPMAaTHBHO-IIPABOBBIM ~ AKTOM
B KOHTEKCTE CTPYKTYpPHO-OpraHU3alMOHHON
JESATEIBHOCTH  YTOJIOBHO-HUCIIOJIHUTEIBHON
CHCTEMBI IIPEJBOCHHOIO BPEMEHHU ObLI IpH-
ka3 Hapxoma BHyTpenHux nen CCCP or
28.05.1941 . mo Ne 00204 «O BBeneHuun
€IMHOM CHCTEMBl PETUCTPALUU IPECTYIHU-
KOB, HaXOZSIIMUXCS BO BHYTPEHHUX THOPbMax
1 BHyTpeHHUX TiopeMHbIX Kamepax HKI'b-
YHKTB » [6, ctp. 179-189]. CornacHo sTtomy
IIpUKa3y IMpenycMaTpuBalach Mepeperucrpa-
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[IMs BCEX Y3HUKOB, HAXOAUBIIMXCS B TIOPhMax
HKB/I, nucnpaBuTeabHO-TPYAOBBIX JIarepsx v
KOJIOHUSX, BHYTpeHHUX TropbMax (BT) u BHy-
TpeHHUX TropeMHbIX kamepax (OTK) HKB/I-
YHKT'B. I[Ipuka3zom npegycmarpuBaiach MH-
CTPYKLUSI O TPOBEACHUU MEePEeperucTparun
3akimoueHHbIX. Co  JHS mepeperucrpanuu
MpeIycMaTpUBaJIOCh BBEACHHE €AMHON (op-
MBI PETUCTPAIIMHU U yUeTa apECTOBAHHBIX Ipe-
cTynHUKOB. HyHO Ob1J10 100aBIATE: TMUHOE
JIeJI0, aHKETY, YYETHYIO KapTOUuKy JUIsl IEHTpa-
JTU30BAaHHOTO y4eTa MPecTymHUKOB (popma Ne
1), JaKTUIIOCKONIMYECKYIO KapTy, CUTHAJIbHYIO
dotorpaduto. KoHtpons 3a BegeHueM mepe-
perucTpauuu nojaraics Ha 1-il cmenotnen
HKB/-YHKB/I. ITo HOBBIM mpaBWiIaM peru-
CTpallMii, KaKIbld HOBBIA apEeCTOBAaHHBIA M
OCY’KJI€HHBIH, B3SThIN MO/ apecT B 3ajie cy/a,
He no3aHee 12:00 ¢ MOMEHTa MOMEIIECHHS B
TIOPEMY JOJDKEH ObUT MPONTH perucTpanuio,
JakTUiockonuio u cdororpadupoBarhes. B
KOHIIE TEpEepEerucTpalid COCTaBISIICS aKT
00 OKOHYAHMU TEpeperucTpanuu, rie orMe-
yanach mudpa yaep>KaHHBIX 3aKITIOUYEHHBIX,
KOTOpasi I0/laBajach B €XKEIHEBHBIX CBOJKAX
0 JIB)KEHHH 3aKJIIOYCHHBIX. Takol akT B Kax-
JI0OM TIOPbME COCTAaBIISJICA B TPEX SK3EMILIsS-
pax: MepBbIN IK3EMIUIIP BMECTE C YUYETHBIMU
kaptoukamu (popmer Ne 1 Hampasisics B 1-i
Crnenornen HKB/I - YHKI'B, Bropoii - Bo 2-ii
ornen HKB/I-YHKT'D, a Tpetuit ocraBaics B
JIeJie TIOPHMBI.

C HavaoM HEMELIKO-COBETCKOIO IIPOTUBO-
CTOSIHUSI C TEPPUTOPUN YKPAUHBI U IPYTUX 3a-
naaHbix peruonoB CCCP Bce MecTa aunieHust
cBOOONBI OBLTM 3BAaKYMPOBAHBI MO MPUYUHE
BO3MOYKHOM OKKymanuu. OnpeaeneHHas yacTb
JIUII, OCYXJICHHBIX 32 COBEPIICHHUE HETSIKKHUX
NpecTyIIeHnH, Obl1a 0CBOOOKICHA U3 MECT
JUILEHUs1 CBOOO/IbI M HAaNpaBJieHa Ha (PPOHT.

[Tocne oxkoH4YaHus BOWHBI YKpauHE MpH-
[IJIOCH  BOCCTaHaBIuBaThcs. Heobxommmo
ObUIO BOCCTAHABIMBAaTh M NEHUTEHIMAPHYIO
cuctemy. B ee cTpykTypy B TOT mepuoj BXO-
qunu: 1. uCrpaBUTENBHO-TPYAOBBIE KOJTOHUHU
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JUISL CONIEp KaHUsl COBEPIICHHOJETHUX OCYXK-
JICHHBIX K JINIICHUIO CBOOO/IBI Ha CXKaThIE CPO-
KU; 2. OT/IEIbHBIC JIaTePHbIE MyHKTHI ISl CO-
JIEP>KaHMST COBEPILICHHOJIETHUX OCY>KJICHHBIX
K JIMIIIEHUIO CBOOOJIBI HA CPOK TPH Toz1a u 060-
nee; 3. TpyOBbIe KOJOHUU ISl HECOBEPIIICH-
HOJIETHUX OCY>KJIEHHBIX K JIMIIIEHUIO CBOOO/IBI;
4. TIOPbMBI JJISl OCYKJEHHBIX K TIOPEMHOMY
3aKJIIOYEHUI0; 5. TpaH3UTHO-MEPECHIIOYHbBIE
ITYHKTEHI.

B nepBbie mocieBoeHHbIe robl «Ha Oasze
COOTBETCTBYIOIIUX JICUYCOHBIX YUPEKICHUIN
TaK)X€ Pa3BEpHYJU CBOIO JIEATEIILHOCTH CIIe-
LuajIbHbIEe MCUXUATPUUYECKUE OOJIBHUIIBI CH-
crtembl MunucrepctBa BHyTpeHHUX fes1 CCCP
[7, cTp. 440]. o 1948 r. cymiecTBOBaIM TaKKe
mrpadHbie moApaszneneHus (B IMOCICACTBUU
YUPEXKJIEHUSI CTPOTOr0 PEKMMa), B KOTOPBIX
COJIEP KATUCH 3JIOCTHBIC HAPYLIUTEIH MOPSI-
Kka oTObIBaHMsS Haka3zaHus. Kpome Toro, Ha
TEPPUTOPUN YKpaWHBI B MEPBBIC MMOCIEBOCH-
HBIE TO/Ibl HAXOJUJIOCH HECKOJIBKO TOJUYHMHEH-
sbIx HenocpenctseHHo HKBJ[ CCCP narepeii.
s koHTpoOIIA 3a UX AesTenbHOCThI0 B MB/]
YCCP 06511 cO3/1aH JTarepHbIit oTAes (KOHTPO-
JMPOBAJ BOIIPOCHI OXPaHbl U PEKMUMA COZeEp-
KaHUs ocyKIeHHBIX). [Tocne okoHyaHus Boc-
CTAHOBUTEIBHBIX Pa0OT Ha MIAXTAX U 3aBOJAX
Jonenkoit u Jlyranckoit o0macteit u cTpou-
TeNbCTBA aBTOCTpaAbl MockBa-Cumdeponosb
yKa3aHHbIE Jarepsi ObUTH pacOpPMUPOBAHBI, U
JarepHbId OTJEJ MPEKpaTui CBOE CYIIECTBO-
BaHUE.

B nepBrie mocneBoeHHBIE TOJBI BO BCEX
HCIIPABUTEIBLHO-TPYIOBBIX  JIarepsix  ObLIN
YCTaHOBJICHBI JBa BUAA PEXHUMa: OOIIUN U
ycuiieHHbIA. Ha yCHIIeHHOM peskumMe copeprka-
JUCh OCYKJEHHBIE 32 KOHTPPEBOJIIOLUOHHbBIE
NpeCTyIUIeHUs, OaHIUTU3M, pa30oH, moder u3
MECT 3aKJIIOUCHHUS, a TAKKE PELUTIUBUCTBHI.

B 1944 rogy B ucnpaBUTEIbHO-TPYAOBBIX
YUpEeXKIEHUAX Oblla CO3[aHa clelnuaabHas
cimyx0a Haa30pa 3a TOBEICHHEM OCYXKICH-
HbeiX. Ee cozmanmne crocoOcTBOBasIO Mojzep-
YKAHUIO TIPABOMOPSIKA B YUPEKICHHSIX, YKpe-
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IUICHUIO JUCHUIUIMHBI U OPTraHU30BAHHOCTH
CpEeIU OCY>KJIEHHBIX.

B nocneBoeHHOE Bpemsi MpaBOBOE MOJIO-
JKEHUE 3aKJIIOUYEHHBIX peryiupoBanoch HWH-
CTPYKLUEH W3 pEeKuMa COJEp)KaHUs 3aKiro-
YEHHBIX B UCITPABUTEIHLHO-TPYAOBBIX Jarepsx
u xononusix MBJl CCCP, o0ObsiBineHHOH npu-
kazom MBJI ot 24 mapra 1947 p. [6, cTp. 179].
WNHceTpykuus craBuia 3amady oOecreueHust
pekuMa U MepeBOCIUTAHMS 3aKIIOUEHHBIX Ha
OCHOBE IIPUBJICYEHUS UX K MOJIE3HOMY TPYAY.

Jpyrumu BaXKHBIMH HOPMATUBHBIMH aKTa-
MU TOCJeBOeHHOro BpeMmeHu Obutu [lomoxke-
Hue «O Tpya0BBIX KOJIOHUSX JIJI1 HECOBEPLICH-
HosleTHUX» U MHCcTpykims «O pexume conep-
JKaHUs 3aKJIIOYEHHBIX B CPOYHBIX TIOPbMAaX».
Hauanom 3aBepiieHust 3TOro 3tana pa3BUTHUS
COBETCKOM CHUCTEMBI MCTIOJHEHUSI YTOJIOBHBIX
HaKa3aHUU CTaJI0 COBMECTHOE TOCTAHOBJIEHHUE
LK KIICC, CM CCCP u BC CCCP, yTBepx-
JIAlo1liee MephI 10 peanu3aluy rocy1apcTBEH-
HOTO Y MApTUHHOTO PYKOBOJCTBA B CTPAHE.

28.04.1953 1. OBIIO MPUHATO MOCTAHOBIIE-
Hue CM CCCP «O nepenaue MBI CCCP Mu-
HuctepcTBy foctuiuu CCCP ucnpaBuTenbHO-
TPYIOBBIX Jlarepeil u KoJIoHui». B mogunne-
Hun MBI ocTanuce ocoObie TIOPBMBI 115 CO-
JepKaHusi 0c000 OMACHBIX TOCYAAPCTBEHHBIX
npectynHukoB. Tak, 22.04.1953 r. Munuctp
roctuinu K. T'opiieHnH 1 3aMecTuTenh MUHU-
crpa BHyTpeHHux nen C. Kpymos noanwuca-
nu akt npuema-nepenaun ['YJIATl'a. CornacHo
nocranoBieHuto CM CCCP Ne 109-65cc «O
nepenaue Munucrepcrsom roctunuun CCCP
B Benenue MBJ| CCCP wucnpaButenbHo-
TPYAOBBIX KOJIOHUHW U JIarepei» CyIIeCTBYIO-
e Ha TO BPEMs YUPEKICHUS HCIIOJHECHHS
HaKa3aHUW CHOBA MOJHOCTHIO ObLIN MOAYMHE-
Hel MBJ[ CCCP.

BriBoabI

HccnenoBanue OpraHu3aldyd COBETCKOM
CUCTEMBI MCIIOIHEHHUS YTOJIOBHBIX HaKa3aHUI
B YKkpauHe co BpeMeHHU oOpazoBanus Y CPP-
YCCP no 1930 - nauana 1950-x rr. mo3BoIsIET
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MOJTBEPIUTH O0IIHE U CHOpPMyITUPOBATH KOH-
KPETHBIE BBIBOJIBI:

1. B 1920-€ rr. coBeTcKasi IEHUTECHIIMApHAs
CUCTEMa paccMaTpHUBaJIaCh KaK COCTaBHAas Ka-
paTeNIbHON CUCTEMBI TOCYAapCTBA U JICHCTBEH-
HOE CPeICTBO OOPHOBI C KKIIACCOBBIM BPAroM».
B TO e BpeMs cuctemMa HCIpPaBUTEIbHO-
TPYAOBBIX YUYPEXKICHHA B YKpaWHE €Ile He
paccMaTrpuBaiach Kak CpeicTBO CypOBOIO Ha-
Ka3aHMsI B YCIOBHIX M3OJSIUU OT OOIIECTBa,
a TpaKTOBajlaCh CKOpee Kak HeoTbemJieMas
YacTh CHCTEMbl NEPEBOCHUTAHUSA OCYKICH-
HBIX B YCIOBHSIX OOIIECTBEHHO IOJIE3HOTO
Tpyaa.

2. Peopranuzanusi CUCTEMbI OpPraHOB HC-
MOJIHEHMSI YTOJIOBHBIX HAaKa3aHUN B KOHIIE
1920-x - navane 1930-x rT. OblIa HATIpaBJICHA
Ha yXyIUIEHUE YCIOBUU COAEpPKaHUS OCYXK-
JICHHBIX, C OJIHON CTOPOHBI, U MPeoOpa3oBa-
HUS 3TOW CHUCTEMBI B CPEACTBO BBITIOJIHCHHS
HAapOJHOXO3SIMCTBEHHBIX 3a7ad, C JPYroi.
DTOT IPOLIECC XaPAKTEPU30BAJICA OTXOI0OM OT
MPUHIIMIIOB TIEPEBOCIUTAHUS OCYKJICHHBIX
B YCIIOBUSIX COLMAIBHO IOJE3HOIO Tpyna M
CMEUIEHUEM TPUOPUTETOB NEHUTECHIUAPHOU
MOJINTUKU B CTOPOHY NMPUMEHEHHUS CypOBOTO
HAaKa3aHUs 3a COBEpLICHUE MPECTYIUICHUS B
YCIIOBUSIX U30JISIIIAM OT OOIIECTBa.

B cucremy opraHoB HCIOJHEHHS YTrOJIOB-
HbIX HAaKa3aHUU BXOIWIM HCIPABUTEIBHO-
TPYIOBBIE Jarepst U oOIIrue MecTa 3aKIove-
Hug. CaMOCTOATENbHBIMU  TMOACUCTEMAMHU
CUMTAIUCHh YUYPEXKJECHUS TIOPEMHOIO THIIA
(0OBIYHBIC U CIIEACTBEHHBIE TIOPHMBI), a TaK-
K€ TPYAOBBIE KOJIOHWUHU I HECOBEPILIECHHO-
JIETHUX U JIETCKUE BOCIIUTATEIIbHBIE KOJIOHUU.
B ycnoBusx cranuHu3Ma pa3BeTBIE€HHAs CETh
YTOJIOBHO-HUCIIOTHUTEIILHOW CUCTEMBI ObLiia
CBOEOOpa3HBIM (PyHIAMEHTOM TOTAJIUTAPHOTO
pexuMa, HaXxoauiaach B OpraHUYeCKOM B3au-
MOCBSI3U C aIMUHUCTPATUBHO-KOMaH/THOM CH-
CTEMOII.

3. TocymapcTBeHHOE yIpaBJIEHHE Yro-
JIOBHO-UCTIOJTHUTEIBHBIMA YUPEKICHUIMH B
IIOCJIEBOEHHBIE TO/IbI OCYILECTBIISIIOCH, OCHO-
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BBIBASCh HA MPHUHIIUIIAX >KECTKOTO KOHTPOJIS
paznmumunbix BenoMctB HKBJ, HKI'b, MIO,
MB/I. HopmatuBHO-11paBoBasi 6a3a MHCTUTYTa
VCIIOJTHEHUSI YTOJIOBHBIX HAKa3aHUH [TOATAITHO
COBEPILIECHCTBOBAJIACH: BBIJIABAJINCH IPUKA3BI,
pacnopsiKeHUsl, IMPEKTUBBI, KOTOPBIE KOOPIU-
HUPOBAJIHU pabOTy yroJOBHO-UCIIOTHUTEIbHBIX
YUpEeKACHUA. APXUBHbBIE JOKYMEHTBHI CBHU/IEC-
TEJBCTBYIOT O TOM, YTO MPHUKA3bI 10 JTUYHOMY
COCTAaBY, PaCIIOPSKECHUS, YKAa3aHU, Jaxe IuIa-
HbI pa0OTHI HA TOJI U €KEKBapTaJbHbIe OTYETHI
ObLTH TaHBIMH.
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The overview contains the theses of the presentations of the participants of the international round
table ,, Digital Technologies: the state and prospects of legal regulation in the Russian Federation and the
Republic of Moldova ™, held on April 12, 2021 by parners from the Republic of Moldova as the International
Union of Lawyers, University of European Political and Economic Studies ,, Constantin Stere”, the Union
of Lawyers of the Republic of Moldova and the Interdisciplinary Center for Legal Research in the field of
Labor Law and Social Security Law of the Institute of State and Law of the Russian Academy of Sciences.
The discussion was attended by employees of the interdisciplinary Center, representatives of different
areas of science in Russia and Moldova (lawyers, sociologists, historians, philosophers, psychologists)
and different branches of law such as theory and history of state and law, philosophy of law, constitutional
law, labor law and social security law, civil law and civil procedure, family law, etc. The participants of
the round table focused on the conditions, prerequisites and prospects for the legal regulation of digital
technologies in the context of changing the economic model of society. The problems discussed are usually
at the intersection of different branches of law, economics, psychology and sociology, and are intersectoral
and interdisciplinary in nature. Only an integraled approach to their solution allows us to achieve real
practical results in optimizing the regulation of the respective relations.

Keywords: digital economy, pandemic, Covid-19, distance education, e-justice, artificial intelli-
gence.

TEHNOLOGII DIGITALE: STAREA SI PERSPECTIVELE REGLEMENTARII JURIDICE
IN FEDERATIA RUSA SI REPUBLICA MOLDOVA
(PREZENTARE GENERALA A MESEI ROTUNDE INTERNATIONALE)

Materialul ce urmeaza contine teze ale prezentarilor participantilor la masa rotunda internationala
«Tehnologii Digitale: starea §i perspectivele de reglementare juridica in Federatia Rusa si Republica
Moldovay, organizata la 12 aprilie 2021 de catre un sir de parteneri din Republica Moldova — Uniunea
Internationala a Avocatilor, Universitatea de Studii Politice si Economice Europene ,, Constantin Stere”,
Uniunea Avocatilor din Republica Moldova, precum si de Centrul Interdisciplinar de Cercetari Juridice
in domeniul Dreptului Muncii si Dreptului Securitatii Sociale al Institutului de Stat si Drept al Acade-
miei de Stiinte din Rusia. La discutii au participat colaboratorii Centrului interdisciplinar, reprezentanti
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ai diferilor domenii de stiinta din Rusia si Moldova (juristi, sociologi, istorici, filosofi, psihologi) si
diferite ramuri ale dreptului, cum sunt teoria si istoria statului si dreptului, filosofia dreptului, dreptul
constitutional, dreptul muncii si dreptul securitatii sociale, dreptul civil §i procesual civil, dreptul famili-
ei, etc. Participantii la masa rotunda s-au axat pe conditiile, premisele si perspectivele de reglementare
Juridica a tehnologiilor digitale in contextul schimbarii modelului economic al societatii. Problemele
discutate, de regula, se afla la intersectia diferitor ramuri ale dreptului, economiei, psihologiei si socio-
logiei si sunt de natura intersectoriala si interdisciplinara. Doar o abordare compexa in solutionarea lor
permite obtinerea unor rezultate practice reale in optimizarea reglementarii relatiilor respective.

Cuvinte-cheie: economie digitald, pandemie, COVID-19, invatamdnt la distanta, e-justitie, inteligenta
artificiala.

TECHNOLOGIES NUMERIQUES: ETAT ET PERSPECTIVES DE LA REGLEMENTATION
JURIDIQUE EN FEDERATION DE RUSSIE ET EN REPUBLIQUE DE MOLDOVA
(APERCU DE LA TABLE RONDE INTERNATIONALE)

L'apercu contient les résumés des interventions des participants de la table ronde internationale
., Le Numérique: l'état et les perspectives de la réeglementation juridique dans la Fédération de Russie
et la République de Moldova”, organisée le 12 avril 2021 par des partenaires de la République de
Moldova — ['Union internationale des avocats, ['Université des études politiques et économiques
européens ,, Constantin Stere”, ['Union des avocats de la République de Moldova, mais aussi pur le
Centre interdisciplinaire d'études juridiques en matiére de droit du travail et droit de la sécurité sociale
de l'Institut de l'état et du droit de I'Académie des sciences de Russe. Aux discussions ont participé les
employés du Centre interdisciplinaire, des représentants de différentes branches de la science de Russie et
de Moldova (avocats, sociologues, historiens, philosophes, psychologues) et des différentes branches du
droit comme la théorie et I'histoire de ['état et du droit, la philosophie du droit, le droit constitutionnel, le
droit du travail et le droit de la sécurité sociale, le droit civil et le processus civil, le droit de la famille, etc.
Les participants a la table ronde se sont penchés sur les conditions, les prémisses et les perspectives de la
régulation juridique des technologies numériques dans le contexte de l'évolution du modele économique
de la société. Les questions examinées se situent généralement a la jonction des différentes branches du
droit, de | économie, de la psychologie et de la sociologie, et sont intersectorielles et interdisciplinaires.
Seule une approche intégrée de leur solution permet d'obtenir des résultats concrets dans l'optimisation
de la réglementation des relations respectives.

Mots-clés: économie numérique, pandémie, Covid-19, éducation a distance, e-justice, intelligence
artificielle.

LU®POBBIE TEXHOJIOTMH: COCTOSIHUE U IEPCIIEKTUBBI IPABOBOIO
PEI'YJINPOBAHUSI B POCCUIICKOI ®EJEPAIIUU U PECITYBJIMKE MOJIJIOBA
(OB30P MEJKIYHAPOJHOI'O KPYIJIOT'O CTOJIA)

0630p codepoicum me3ucsbl 8bICIMYNLEHUL VHACMHUKO8 MeNCOYHAPOOHO020 Kpyeno2o cmona «L{ug-
POBble MEXHONO02UU: COCMOsIHIE U NePCNeKMUBbL NPAB08020 pecynuposanus 6 Poccutickoti Dedepayuu
u Pecnyonuxe Mondosay, nposedennoco 12 anpens 2021 2o0a napmuepamu uz Pecnyonuxu Mondosa —
Medicoynapoonvim coro3om 10puUcmos, Yuusepcumemom nomumuyeckux U IKOHOMUYECKUX e8PONECKUX
suanui umenu Konemanmuna Cmepe, Corozom opucmog Pecnyonuxu Monoosa, a maxaice medxcoucyuniu-
Hapuvim Llenmpom npasoswix ucciedo8anutl 8 ooacmu mpyoogo2o npasa U npaed COyUdibHo20 obecne-
yenus Incmumyma cocyoapcmea u npasa Poccutickoii akademuu nayk. B o6cyscoenuu npunsnu yuacmue
COMPYOHUKU Mexcoucyuniunaprozo Llenmpa, npedcmasumenu pasHvix HanpasieHuti Hayku Poccuu u
Monoogvi (ropucmul, coyuonoau, ucmopuxu, Guiocohvl, NCUXOI02U) U PATULHBIX OMPAciell nPAsd, MAaKUx
KaK meopus u UCMopusl 20cy0apcmed u npasd, uiocogus npasa, KOHCMUmyyuoHHoe npago, mpyoosoe
npAso U NPago COYUAILHO20 00eCneyerUs, SPaicOaHCcKoe nPpago U npoyecc, cemelinoe npaso u op. B ¢hoky-
ce BHUMAHUSL YYACHHUKO8 KPY2/1020 CMOJIA HAXOOUIUCH YCI08US, NPEONOCHLIKY U NePCNeKmuUEbl NPpaso8o2o
pezyiuposanus YUPposvix mexHoI02Ull 8 YCI08UAX CMEeHbl IKOHOMUUecKou Modenu obwecmsea. Qocyorc-
dasuiuecs npoosemMvl, KaxK NPAagUIo, 1exicanm Ha CIMblKe PA3HLIX Ompaciell npasa, SJKOHOMUKU, NCUXOTOSUU U
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coyuoiiocuu, HocAam Me:)fcompaCJleeozi u M@DfC()uCI/;unﬂuHaprlﬁ xapakmep. Tonvko KoMNIEeKCHbIIL NOOX00 K
Ux peueruro no3eoJrsiem docmuub PEANbHbIX NPAKMUYECKUX Pe3Y1bNnamoes 6 ONMuMuzayuu pecyiupoeanusl

coomeemcmeyroujux OMHOWEHULL.

Knrouesvle cnosa: yugposas sxonomuxa, nanoemusi, COVID-19, oucmanyuonnoe obpasosanue,
ANEKMPOHHOE NPABOCYOUE, UCKYCCMEEHHbLU UHMEICKN.

12 ampenst 2021 roma MexayHapOIHBIM
COI030M HOPUCTOB, YHUBEPCUTETOM IMOJIUTH-
YECKUX U SKOHOMUYECKUX €BPONEHUCKUX 3Ha-
Huii umenn Koncrantuna Crepe (PecnyOmnu-
ka Monosa), Coro3oM 1opuctoB PecryOmuku
MonzaoBa U MexauCUUIUIMHApHBIM L{enTpom
MPaBOBBIX UCCIIEAOBAHUM B 00J1ACTH TPYIOBO-
O MpaBa U MpaBa COIHAIBHOTO 00ecTeueHus
HNucruryTta rocynapcersa u npasa Poccuiickoi
aKaJIeMHH HayK ObLT TPOBEICH MEXKyHapO/I-
HbI Kpymiblid cton «lugppoevie mexnono-
2uu: COCMoAHue U NepcneKmugbl NPago6o2o
pezynuposanus 6 Poccuiickoi @edepayuu u
Pecnyonuxe Monooeay, y4aCTHUKH KOTOPOTO
HaXOJIWJIUCh B HECKOJBKUX ropoaax Poccuii-
ckoit ®enepanuu u Pecriyonuku Momngosa.

C npuBETCTBEHHBIM CJIIOBOM K YYaCTHUKAM
MEPONPHUITHS OOPATUITUCH YWICHBI OPTKOMHUTE-
Ta Kpynioro crona J{upexrop MHCTUTYTA TOCY-
napctBa u npaBa PAH, wieH-KOppeCcnoOHIEHT
PAH, 3acnyxennslil ropuct Poccuiickoit de-
Jeparuu, JTOKTOp IOPUAMYECKUX HAyK, Ipo-
deccop Aaexcanap HuxosaeBuu CaBeH-
KOB, PEKTOpP YHUBEPCUTETA MOJIUTUYECKUX U
SKOHOMHUYECKUX €BPONEHCKUX 3HAHUA UMEHHU
Koncrantuna Crepe, 3aMecTuTeNb Mpezace-
narens MexxIyHapOAHOIO COK3a IOPHUCTOB,
npencenarens Coro3a opuctoB PecrmyOnmuku
MongoBa, TOKTOp IOPUINYECKUX HAYK, MPO-
¢deccop I'eopruii KoncrantuHoBuu ABop-
HMK U [TpeficeaTenb MeXyHapoaHOro cor3a
IOPUCTOB, 3aciy>KeHHBIN ropuct Poccuiickoii
Oenepauun Anapeir AgamoBud TpeOkos,
KOTOPBIE OTMETUJIIH, YTO MOCTyMNaTeIbHOE pa3-
BUTHE HU(POBBIX TEXHOJIOTUHN — TPEH]I Hauaja
TPETHErO THICSUENETUSI YEIOBEYECKOM HCTO-
puu. B npomesmieM rogy Ha ¢poHe riiodanbHo-
ro pacrpocTtpaHeHust kKoponoupyca Covid-19
MIPOU30ILIET B3PBIBHOM POCT MPUMEHEHUSI UH-
(GhOpMaIMOHHBIX TEXHOJIOTUN MTPAKTUIECKH BO
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BceX chepax 4eI0BeUSCKOro OBITHS — OT BCEX
ypoBHEH 00OydeHHsi 10 CyneOHOTo mpoliecca
paccMOTpeHHsl cTIOpoB. MMIIIIMOHBI YETIOBEK
10 BCEMY MHUPY OJHOMOMEHTHO BbIHYX/ECHbI
ObUIM 3aMEHUTD KUBBIC YEJIOBEUECKHE KOHTAK-
Thl Ha oOmieHue u pabory onmaiiH. Kpyrmsiid
CTOJI HOCBSIIIEH 00CYK/IEHUIO MPAKTUKU MPU-
MeHeHHs IUPPOBBIX TexHoJoTuii B Poccuu u
Mongose, mpoGieMam, BO3HUKAIOIIUM HpU
3TOM U MEPCHEKTUBAM IPaBOBOIO PETYIUPO-
BaHUS B HAIIMX CTPaHaX U I0OAIbHOM MHpE.
[TpobGnems! udpoBU3ay, NpuodpeTaroIen
Bce OoJIpllIee paclpoCTpaHEHHE B paMKaXx CO-
BPEMEHHOI'0 KOHOMHMUYECKOIO yKJIaJa U 0Co-
OEHHO B MEepHOJ MaHIEMHH, 3aCITyKUBAIOT ca-
MOT0 HPUCTAJIBLHOTO BHUMAaHHS TrOCyAapcTBa
U YUYEHOTro cooliecTBa. B mpHuBeTCTBEHHOM
CJIOBE BBICTYNAIOLINE MMOAYEPKHYJIN aKTyallb-
HOCTb KPYIVIOI'O CTOJa, MPOBOAMMOIO B JI€Hb
60-1eTrst mepBOTo MOJIETa YEJIOBEKAa B KOCMOC
U CONPOBOXKAAIOIIETOCS OTPAaHUYEHUEM HC-
nosib3oBaHus cepsucoB ZOOM B Poccuu, uto
MTOTYEPKMBAET XPYNKOCTh COBPEMEHHOW CH-
CTEeMbI TE€JIEKOMMYHHUKALIUHN U IU(PPOBU3ALHH.

MopeparopamMu KpyIJIOro CTOJIa BBICTY-
MAJIU PYKOBOJIUTENb MEXIUCIUILIIMHAPHOTO
IlenTpa mpaBOBBIX HCCIENOBAHUN B 00JacTu
TPYZLOBOTO IpaBa M MpaBa COLMAIBLHOIO 00e-
CIICYEHHUSI, TVIAaBHBIM HAyYHBI COTPYIHUK CEK-
TOpa I'Pa)JIaHCKOTO IpaBa, I'PakJIaHCKOTO U
apOoutpaxkHoro mporecca WHcTHTyTa TOCY-
napctBa U npaBa PAH, nokrop ropuandeckux
HayK, nnpodeccop Cepreii FOpbeBnu Uyua u
3amectutenb pykosoautens LITIT UT'TT PAH,
3amecTuTenb qupekropa MHcTuTyTa rocynap-
ctBa U npaBa PAH mno nayuyHoli pabote, 10K-
TOp ropuandeckux Hayk Harauabs BajiepbeB-
Ha JleToBa. B 00CyXIeHUY PUHSIIA y9acTHE
y4€HblE M Ipernojasarenu By3oB Poccunm n
Mo:1/10BBI, COTPYAHUKH MEKIUCIUILIMHAPHO-
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0 LEHTPA, IPECTABUTENN PA3HBIX HAIIPaBJIe-
HUM HAyKU — IOPUCTHI, COLIUOJIOTH, UCTOPHKH,
¢buocodbl, MICUXOIOTH, U IOPUCIIPYACHLIUN —
TEOPUH ¥ UCTOPUH TOCYIapCTBa U Ipasa, Gu-
jJocouu mpaBa, KOHCTUTYLHOHHOIO IIpaBa,
TPYZIOBOTO TpaBa M MpaBa COIMAIBLHOTO 00e-
CIIEYEHUS], TPAKIaHCKOTO IIpaBa M Ipolecca,
CEMEIHOro IMpasa, YroJIOBHOTO IpaBa U Ipo-
necca u Jip.

OTtkpbut o6cyxaeHue nokiaaom «lIpaeo-
60e pezynupoeanue U NPAKmMuUKa npumeHe-
Hua yugpoesvix mexuonozuii ¢ Pecnyonuke
Monoosa» pexTop YHUBEpPCUTETA TMOJIUTHU-
YECKHUX M SKOHOMHYECKHX €BPOIEHCKHUX 3Ha-
Huil umenn Koncrantuna Crepe, npexacena-
tenb Coro3a ropuctoB Pecrybnmuku Monmosa
I'. K. ABopauk. OH OTMETHJI, YTO pa3BUTHE
U(POBBIX TEXHOJOTHI CBSI3aHO HE TOJBKO
u He croibko ¢ mangemuenr Covid-19. Uper
IUTAHOMEPHBIM Tpolece mnepexoja K HIECTO-
My SKOHOMUYECKOMY YKIaay, HEOOXOAUMBIM
YCIIOBHEM KOTOPOTO SIBIISICTCS IM(ppoBHU3aLIUs
BCEX CTOPOH JKH3HEAEATEIbHOCTH 00IeCTBa.
[Tangemust TOTBKO PE3KO YCKOPHUIIA 3TOT MpPO-
LIECC M HEU3BECTHO, KaK TaKo€ YCKOpEHHUE B
UTOTe MOBIIHUSAET Ha OOBEKTUBHO 00YCIIOBIICH-
HO€ MOCTYINAaTeNbHOE Pa3BUTHE OOILIECTBEH-
HOTO OpraHW3Ma Ha IyTH IU(PPOBHU3AINH.
Ceroanst nyuuie y4eHUKH — T€, KTO UMEET
HauOONbIINK KU3HEHHBIH ombIT. [losTOMy
Ha IOpUINYECKOM (aKynbTeTe YHHBEPCUTETA
uMeHu Crepe COBMEUIAIOTCS CHEHAIbHOCTH
“npukianHas uHGopMmaTtuka’ U “IOpHUCIpY-
neHuus”’ — UMEHHO TaKoe codeTaHue Haubo-
Jiee BOCTpeOOBaHO COBPEMEHHBIM OM3HECOM U
MIPABOOXPAHUTEIBHBIMU CTPYKTYpaMHU.

I'. K. ABOpHHMK 0003HAYMII 337a4u 110 -
pPOBH3AIK, CTOSIINE CEromHs B cdepe 00-
pa3oBanusi B MonjoBe, KOTOpPbIE B TOM WU
MHOM COYETAaHHM aKTyaJbHBI M JUIS JPYTHX
peruoHoB u crpad. Tak, cieayer ocodoe BHU-
MaHHE YAeSITh PAa3BUTHUIO MarepuaIbHON
MH(POPMAIIMOHHO-KOMMYHHUKAIIMOHHON HH(]pa-
CTPYKTYphl. BakHOe 3HaueHHE MMEIOT TaKkKe
BHEJIpEHHE IM(POBBIX MpPOrpamMM, pa3BUTHE
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OHJIalfH-00pa30BaHMsl, TOBBIIICHHE HABBIKOB
npeniogasarenield B chepe mudpoBBIX TEXHO-
joruii. Bce 370 BO3MOXKHO anmpoOupoBarhk Mo-
CPEICTBOM CO3aHUsI MOJAEIBHOTO Y4eOHOTrO
3aBEICHUS C MOCIIEeYIOIUM PaCIPOCTPAHEHU-
€M HapaOOoTOK Ha Bce MPOUIBLHBIC BY3bI.

B pa3BuTHM COBpPEMEHHOIO CETEBOIO XO-
3siicTBa M 1MpoBoit nHPpacTpykTyphl Poc-
cusi - Oe3yCIIOBHBIM NUAEP U OPUEHTHUD IS
MHOTMX CTpaH Mupa. Tem He MeHee, Npak-
TUKa (YHKIIMOHUPOBAHUS HAPOIHOTO XO35M-
ctBa Pecrnybnuku MomngoBa, OBITH MOXKET,
nokazana MeHee 3(dexTHoe pacrpocTpaHe-
HUe IU(POBBIX TEXHOIOIHI IO CPAaBHEHHUIO C
Poccuiickont ®denepanmeit, OqHAKO 10OCTATOY-
HO 3 (PEKTHUBHOE MX NMPUMEHEHHE C Y4ETOM
pa3MepoB TEPPUTOPUU PEeCIyOIUKH, MO3BO-
JSOIEE IOCTUYD BCEX 3asiBJICHHBIX B IEPHOL
NaHJAEMHUH KOPOHOBHpYCa LieJeH ynpaBieHus,
Hay4YHOU JIeATeIbHOCTH, 00pa3oBaHus, Chepbl
YCIIYT U T.JI.

[Ipogomkuna IUCKYCCUIO CTaplUUil Hayd-
HBIM COTPYIHUK CEKTOpa MpeaIpUHUMATEINb-
CKOr0 MU KoproparuBHoro mnpasa MHcTutyta
rocyaapctBa u npasa PAH, kangunpar ropu-
nuueckux Hayk Huna HUBanoBHa CosoBsi-
HeHKO. B noknazne Ha temy «Qonaunvie mex-
HO02UU 6 HayKe» OHA PACKpblIa MOHSATHE
TEPMHUHA «OTKPBITasl HAyKa», UCIOJIb3yEMOI0
B HACTOSIIIMI MOMEHT AJisi 0003HAUEHUs BCe-
o0I11ero oCTyna K Hay9HbIM HCCIIEIOBAHUSAM
U JaHHBIM, PACIIUPEHNUE HAYYHOTO COTPYIHU-
YeCTBa, BO3MOYKHOCTU CO3JIaHUS M Pacmpo-
CTpaHEHUsI HAyYHBIX 3HAHUH JIJIs1 COLIUATIBHBIX
CyObEKTOB, HE BXOJSIINX B HHCTUTYL[MOHAIIb-
Hoe HayuHoe coobiecTBo. H.U. ConoBsHeHKoO
pacckasana o0 HaTu4uu Hu(poBOii MOBECTKH B
EBpomneiickom Coro3ze u B Poccun, cocrosiieit
B 3aKOHOJATEJIbHOW MOAJIEPKKE MHHOBALIMIA,
CO3[IJaHUM JIYULIMX YCJIOBUU JIJII MHHOBALIUM,
BKJIto4as nudposuzanuto. [loquepkrpas Bax-
HOCTh OOJIAYHBIX TEXHOJIOTHH B IIEJIOM, OCO-
6oe BHuMaHue yznenuina uaunuaruse EC, Ha-
MIPaBJICHHOM Ha MOOIIPEHUE CO3/IaHus «Hayu-
HOTO 0O0IaKay.
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[IpopekTop MO pPa3BUTHUIO M MEXIyHa-
porHbIM cBsA3sM  HOKHOTO yHHMBepcuTeTa
(MYbull, r. PocroB-Ha-llony), kaHmuaar
IICUXO0JIOTHYEeCKUX HayKk Bepa MuxaiijioBHa
T'ony6oBa B coobmennu «Ilcuxonozuueckue
acnekmul yugposuzayuuy NoAAepxKana Bbl-
BOJIbl OCHOBHOTO JTIOKJIATYMKa U TPEABIIYIITUX
BBICTYITAIOIIUX OTHOCUTEIBHO PE3KOT0 yCKO-
peHusi BHEAPEHUs ITU(GPOBBIX TEXHOIOTHH B
00pa3oBaHKe W HAyKy BO BCEM MHpPE, BKIIO-
yasi u Poccuiickyro ®denepaunto. B cBoem
BeicTyuieHun B. M. TonyGoBa paccmoTpena
OCHOBHBIC YTpO3bl M PUCKU IUDPOBU3AIIHI
B 00Opa3oBaHUM IS TOJIb30BaTeNIe 00pa3o-
BaTENIbHBIX YCIYr WU mnpenojasareneil. Ilpu
3TOM OHA MOJIPOOHO OCTAHOBWJIACH HA TICH-
XOJIOTHYECKUX Mpo0iemMax, HCIBITHIBAEMBIX
CTyJ€HTaMU W IMpenojaBaTeIs MU KakK IpHU
nepexo/ie K AUCTAaHIIMOHHOMY O0YYEeHUIO, TaK
U B XO/I€ BO3BpAILEHUS K OOBIYHBIM METOH-
KaM TpernoiaBaHus ¢ TMOCEHIeHHEM yueOHOTO
3aBEJICHUsI, a TAKXKE€ OTKa30M OT HEmocCpe-
CTBEHHOT'O OOIIEHUS B XOJI€ JUCTAHLIUOHHOMN
yueObl. OHa OTMeTHIa HEOOXOJUMOCTh TPO-
JIOJDKEHHUST TIIyOOKOTO HCCIIEIOBAHUS ITUX
nmpooeM ¢ TeM, 4ToObl N30eXKaTh UX B JaTb-
HEWIlIEeM HCHOJIb30BAaHUM JUCTAHIMOHHBIX
U(GPOBHIX TEXHOJIOTHI B yueOHOM Ipolec-
C€ B By3ax M LIKOJIAX, & TAKXKE B HAYYHOU U
KOH(EPEHIIMOHHOW MESITeIbHOCTH Ha BCEM
MMOCTCOBETCKOM MPOCTPAHCTBE U B TIIO0AIh-
HBIX MaciuTabax.

HayuHblil  COTpYIHMK  MEXAUCIUIUIM-
HapHOro LleHTpa mMpaBOBBIX HCCIECIOBAHUI
B 00JaCTH TPYAOBOrO MpaBa U IpaBa COLU-
anpHOro obecneuenust UI'TI PAH, Bemymmit
HAY4YHBIM COTPYAHUK CEKTOpa T'paskIaHCKO-
ro ImpaBa, TPaKJAaHCKOTO U apOUTPaKHOTO
npouecca MHcTtuTyTa rocygapcTBa M mpasa
PAH. nokrop ropuanueckux Hayk Exarepm-
Ha BaapummupoBna MuxaiyioBa B cooOiie-
Huu «llpumenenue yughposvix mexnonozui
6 Cyoonpou3eo0cmee u Op2aHu3ayuu cyoeo-
Hout Oeamenvnocmu 6 Poccuiickoin Dede-
payuuw) OCTAaHOBUJIACh HA Pa3HBIX ACHEKTax
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3JIEKTPOHHOTO IpaBocyaus B Poccuu u Binus-
HUW Ha €ro COBEPIICHCTBOBAHHE COLUAIIBHO-
r0 JUCTAHIMPOBAHUS B YCIOBUAX MaHAEMHUHU
KOPOHOBHpYCA. OJEKTPOHHOE IpaBOCYIUE
B CaMOM O0O0IlleM CMBICTIE - JeSTeIbHOCTh CY-
JIOB II0 PAa3pelICHHUIO CIIOPOB U paccMOTpe-
HUIO MHBIX /1€, OTHECEHHBIX K UX KOMIIETEH-
MU, C HCIIOJIb30BaHUEM HH(OPMALMOHHO-
KOMMYHHMKAIIMOHHBIX TEXHOJOTUWA U CHUCTEM,
B TOM YHCJIE€ 00€CIeUNBAIOIINX IEKTPOHHBIN
JIOKYMEHTO000pOT, (hOPMHPOBAHUE IIIEKTPOH-
HBIX JIeJ M DJEKTPOHHBIX apXMBOB, a TAKKeE
OTKPBITBIM 10oCTyn B ceTu «MHTEpHET» K HUH-
dbopMa 0 XO/A€ M HUTOrax PaccCMOTPEHUS
CyIeOHBIX €. YXKe B JIOKOBUJHBIA MEpUOJ
COOTBETCTBYIOLIasl CUCTEMa Obula co3aHa
1 3(pPexTUBHO (PYHKIIMOHHPOBAJIA BO BCEX B
cynax Poccuiickoit @enepannu. OHa BKIIO4a-
eT B cebs pasmenienne B AVIC «Cymomnpowus-
BOJICTBO» U B Kaproreke apOUTpa)KHBIX A€
CyZleOHBIX aKTOB IO BCEM JeliaM; ayaHOIpo-
TOKOJINPOBAHUE BCEX CyAEOHBIX 3acelaHuil;
pasMernieHre nHGopMaIK O JBUKEHUU Jelia
B cBoOomHOM goctyne B AUC «Cynonpowus-
BOJACTBO» U B KaproTreke apOUTpakHBIX IeI;
[IOJIy4YEeHUE aBTOMATUYECKUX YBEIOMIIEHUH O
JBWKEHUU JIeJIa 110 AJEKTPOHHOU MOYTE WU
CMC-COOOIIICHUEM Yepe3 CHCTEMY « DIEKTPOH-
HBI CTpaXk» BCEMH 3apETHCTPUPOBAHHBIMHU
B CHCTEME JIMIaMHU; CHCTEMY BHJICOKOH(e-
PEHIICBSI3M, YPaBHUBAIOLIYIO XO3SHCTBYIO-
e CyObEKTbl, PACIONIOKEHHbIE B Pa3HBIX
PEruoHax, W SIBISIIOLIYIOCS, IO CYTH, OJAHUM
u3 oObequHsIoNmX Poccuiickyro deneparuo
(GakTopoB; cuUCTEMy IMOJa4u JIOKyMEHTOB B
apoutpaxusle cyasl Poccuiickoit @enepanuu
B 2JICKTPOHHOM BHJE. DPdekTuBHOE (YHK-
LMOHUPOBAHUE HA NPOTSKEHUU MHOTHUX JIET
MOCJIEAHUX JBYX DJEMEHTOB 3JIEKTPOHHOIO
MPaBOCYIUS B apOUTPaKHOI CyneOHOH cucTe-
Me€ I03BOJIWIO, B OTBET HA PaCIpPOCTPAHEHUE
KOPOHOBHUPYCHOM uH(pekuu, ¢GopcupoBaTh
MEpPOIPUATHS IO JAJIbHENIIIEMY PacIIiPEHHUIO
JUCTAHIIMOHHOTO y4acTHs B Cy[IeOHbIX 3ace/ia-
HUAX C UCIOJIb30BAHUEM JIMYHBIX YCTPOUCTB
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BUJICOTPAHCIISALIUN CTOPOH C IpEIBapUTEIb-
HOM perucTpanueit Ha camre cyaa.

Ucnonusitonuii  00s13aHHOCTH ~ YYEHOTO
cekperaps MHcTuTyTa rocygapcrsa M IipaBa
PAH, kangunar ropuauyeckux Hayk Hropnb
Hocudosuny byrpum B noknaae «llpaeo-
60e pecynuposanue Ucnoib306aHuUA YUPpo-
6bIX MEXHON02Ull 6 NPABOOXPAHUMETbHOU
desimenpHocmuy TOAPOOHO OCTAHOBUJICS HA
pa3HBIX acmeKTax MPUMEHEHHsI WH(OpMAIIH-
OHHBIX TEXHOJIOTWH B MOJAEpX aHUH o0Olie-
CTBEHHOTO TOpsAKa: MNpodUIAKTHKE, Tpe-
CEUCHHHM U PACKPBITUU IPABOHAPYILIECHUN C
IIPUBJICUCHUEM BUHOBHBIX K YCTAHOBJIECHHOMN
3aKOHOM OTBETCTBEHHOCTH. OTmaBast IOJIXK-
HO€ TOJOXKUTEILHOMY BJIHMSHUIO oOecrede-
HUs OPTaHOB IMPABOIOPSAKA COBPEMEHHBIMHU
AIIEKTPOHHBIMHU TEXHOJIOTHSIMH B JieTie OOpb-
Obl C TPaBOHAPYUICHUSMH, IOKJIATIUK OT-
METWJI U Bce Oojiee IMIHUPOKOE UX HCIOJbB30-
BaHHME MPABOHAPYIIUTEISIMH, YTO 3aCTABIISIET
COTPYIHUKOB MPABOOXPAHUTEIBHBIX OPTaHOB
MIOCTOSIHHO IMOBBIIIATh KBATU(PUKAIINIO B TOM
quclie U B cepe MPUMEHEHHUSI COBPEMEHHBIX
TEXHOJIOTHI OOPHOBI C MPECTYITHOCTHIO U IIPO-
YUMU HapyLICHUSIMH 3aKOHA.

3amecturens Jupekropa Wucturyra ro-
cynapctBa u npaBa PAH no nay4Hoii pabote
H. B. JleToBa, o0paruBIias BHUMaHUE B CBO-
eM coobienuu «IIpasosoe pezynuposanue u
NPAKMUKa NPUMEHEHUA UYUPPOGHIX MEXHO-
aozuit 6 nayke 6 Poccuiickou ®Dedepayuuny
Ha pa3pabaThlBa€MyI0 B HACTOAIIEE BpeMs B
pamkax JOHECKO nporpammy nepexoja ro-
CY/IapCTB K OTKPBITON Hayke «Open Sciencey,
OTMETHJIA, YTO IIPOUCXOMSIINE KOPEHHbIE W3-
MEHEHHSI B MUPOBOM YKOHOMUKE OTBOJISIT BaX-
HYIO pOJIb HAyKE U TEXHOJIOTMSIM KaK OCHOBO-
MOJIATAIOIIUM 3JIEMEHTaM pEeUIeHUs] Haluo-
HAJTBHBIX W TI00ANbHBIX MpoliieM. B cBs3u
C 4eM, TPYZ YUYEHBIX Ha COBPEMEHHOM 3Tarie
uMeeT 0oJIbIIIoe 3HAYSHHE /TSl PA3BUTHUS CTpa-
HbI. ABTOp MOAYEPKHYJIA, YTO TBOPUECKUIM Xa-
pakTep HayyHOW pabOThl U, COOTBETCTBEHHO,
TPYHOBOM (YHKIIMM Hay4YHBIX pPaOOTHHKOB
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oOycnaBiuBaeT HEOOXOAMMOCTh IOBBIIICH-
HBIX TPeOOBaHMM, MIPEIBIBISIEMbIX K X KBa-
TUQUKAIUIY, a TAaKXKEe YCTAaHOBIEHUS NI HUX
0COOBIX TIPaBUJI TIPHUEMA, YBOJILHEHUSI U MHBIX
0COOGHHOCTEH PEryJIMpOBaHUs YCIOBHU TPYy-
na.

Brusiauio nudpoBuzanum Ha COIUATBHO-
TPY/IOBbI€ OTHOLIEHUS MOCBSTUIU CBOU BbI-
crymienus «llpumenenue wughposvix mex-
HO102UTl 8 NPABOGOM PEYTUPOBAHUU MPYOO-
ev1x omnowenuii 6 Poccuiickoit @edepayuu
(3n1eKmponnbvle mpyooevie KHUMNHCKU)» Ha-
YaJbHUK HAyYHO-OPTaHU3AIMOHHOIO OT/eja
HuctutyTa rocynapcrba u npasa PAH, cexpe-
Tapp MeXaucuuiuinHapHoro LleHtpa mpaBo-
BBIX UCCIICIOBAaHUN B OOJIACTH TPYIOBOTO Ipa-
Ba M TpaBa coruaiabHoro obecrneuenus MITI
PAH, kaHnupar ropuUAMYECKUX HAyK AHHA
BacuaneBna J[3100ak u «Ilpumenenue yugh-
POBBIX MEXHON02UIL 8 NPABOBOM PeZYIUPO6a-
HUU COUUAILHBIX U MPYOOBLIX OMHOULEHUTL
6 Poccuiickoit @edepayuuy Miaavil Hayy-
HBIM COTPYIHUK CEKTOpa rpa)KIaHCKOTO Mpa-
Ba, TPAXKJIAHCKOTO U apOUTPaKHOTO Mpoliecca
WHctutyTa rocynapcrsa u npasa PAH, nayu-
HbIA COTpyaHUK LleHTpa mpaBOBBIX HCCIIENO-
BaHUI B OOJACTH TPYAOBOTO IpaBa M IpaBa
conuansHOro obecnieueHust UI'TI PAH Tarbs-
Ha BaaagumupoBna CokoJioBa, KOTOpbIE Ha
OCHOBE aHaJIM3a JICWCTBYIOLIETO HOBEHIIETo
3aKOHO/IATEIbCTBA, MPAKTUKU €ro MpUMeEHe-
HUS, TEOPETHUECKUX pa3pabOTOK pasrpaHu-
YUJIM MOHATUSA AUCTAHUMOHHOM M HAJOMHOMN
paboThI, OTMETHUIIM OCOOCHHOCTH 3aKITIOYCHHUS
U MpeKpalleHus: TPyI0BOro JI0roBopa o Juc-
TaHIIMOHHON paboTe, paccMOTpenan O0COOeH-
HOCTH OXpaHbl TpyJda YHaJeHHBIX paOOTHU-
koB. [langemust xoponaBupyca (COVID-19)
OKazaJla CWJIbHOE BJIMSIHUE HAa BCE CTOPOHBI
KHU3HHU YeJIOBeKa, B TOM 4HCIe U Ha chepy
Tpyna. Jns caepuBaHUs pacrpoCTpaHEHUS
BUpYCA, B pa3IUYHBIX CTPaHAX ObUTH MPUHSTHI
TaKue Mepbl, Kak (pu3udecKoe JUCTaHIIMPOBa-
HUE, 3aKpbITHE OOJIBIIMHCTBA MNPEANPUATUN
U opraHuzanuii u np. YtoOwl caepkarh pac-
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npocTpaHeHue Bupyca, B Poccumn Obum ocy-
HIECTBIIEHBl MEPOMPUITHS MO 00ECIeUeHUIO
CaHUTAPHO-3IUAEMUOJIOTMUECKOro 01aromno-
Jy4yusl HaceleHus, B TOM YHCIIe IIEpEeBO]l Ha
JTUCTAHIIMOHHBIA pEeXUM pPabOTHI, KOTOpPbIE
HOCWJIM UMIIEPAaTUBHBIN XapakTep U pacrpo-
CTPAHSUIUCh Ha OOJBIIMHCTBO OpraHU3alui.
Haubonee npuemiemMbiM B IEpUOJT TaHAEMUHI
MPEICTABISIICS TIEPEeBO]l pAOOTHUKOB Ha JTUC-
TAHIIMOHHYIO PabOTYy, UTO B OOJIBIIEH CTETICHU
MO3BOJISLIIO YYUTHIBATh HHTEPECHI CTOPOH TPY-
JOBBIX OTHOIICHUH, B OTIIMYUE OT TaKUX (HopM
paboThl Ha JOMY, KaK HaJIOMHasl M yJaJeHHas,
TaK)K€ PEKOMEHJIOBaHHBIX MuHTpynom. Ho
HOPMBI, perIaMEHTUPYIOIIHE OCOOEHHOCTH
peryiupoBaHusi TpyJda IWCTAaHIUOHHBIX pa-
OOTHHKOB, 3akperuieHHbIe B miaBe 49.1 TK
P®, okazamuch HE MOCTAaTOYHO TUOKUMHU U
OTpaHUYMBAIM BO3MOKHOCTH IPUMEHEHUS
UH(GOPMAITMOHHO-KOMMYHHUKAIIMOHHBIX ~ TEX-
HOJIOTHM B TPYJOBBIX OTHOILIEHUSIX, & OTCYT-
cTBHE O(GOPMIIEHHOTO JIOJDKHBIM 00pa3oM
nepeBosia Ha JUCTAaHIIMOHHYIO paboTy, Mmoj-
pOOHOI periaMeHTaluu TpyAa AUCTAHIIU-
OHHBIX PAOOTHUKOB, YCTAHOBJICHHUS JUJISI HUX
pexXuMa Tpyda U BPEMEHH OTAbIXa, MOpsAKa
B3aUMOJIHCTBUSL pabOTHMKA C paboTonare-
JEM U Apyrue MOMEHTbI HOPOJWIN Psf CHO-
poB. TpynoBoe 3aKOHOAATENBCTBO OKa3aJIOCh
HE FOTOBBIM K MacCOBOMY IepeBOY pabOTHHU-
KOB Ha yJaJICHHBIM pexxuM paboTsl. B cBs3u
C 4YeM, BO3HHUKIIA HEOOXOIMMOCTh BHECEHHS
U3MEHEHUI B TPYIOBOE 3aKOHOJATEJIBCTBO
B YaCTH DPEryJIMpPOBaHUsS Tpylda pabOTHMKOB,
BBIMONHSIOMMX TPYAOBYIO (YHKIHIO JHUC-
TaHIMOHHO. Tak, denepanbHbIM 3aKOHOM OT
08.12.2020 Ne 407-®3 «O BHECEHUU U3MEHE-
Huii B TpynoBoit kogekc Poccuiickoit @epnepa-
LMY B YaCTH PETYIUPOBAHUS JUCTAHLIMOHHOMN
(ynaneHHoi) pabOTbl U BPEMEHHOIO IEpPEBO-
Jna pabOTHUKA HA JUCTAHITMOHHYIO (ymajieH-
HYI0) paboTy MO WHUIMATUBE paboTOAaTeNst
B UCKJIFOUUTEILHBIX CITy4asiX» ObLTA BHECEHBI
n3meHenus B maBy 49.1 TK PO. U3zmenenus
KOCHYIIUCh TIOHATHUS JUCTAHIIMOHHOU paboTHI,
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O0COOEHHOCTEH IpHeMa U YBOJIBHEHHUS JUC-
TaHLIMOHHBIX PAOOTHHUKOB, PACUIMPEHBI BO3-
MOXXHOCTH TPUMEHEHHS] JI1 BBIIIOJIHEHUS
TPYIOBBIX 00S3aHHOCTEH HWH(POPMAIIMOHHO-
KOMMYHHUKAIIMOHHBIX TEXHOJIOTUH, CETEH CBSI-
31 o0miero monb3oBaHuss u Jp. llosBunack
BO3MOXKHOCTh TIPUBJICUYCHUS PAOOTHUKOB K
BPEMEHHOM JUCTAHIIMOHHOM 3aHSATOCTU Ha
MEepUOJl, HE MPEBBIIAIOMINI IECTH MECALIEB,
MO0 MEPUOJUYECKH TIPU YCIOBUH YepeioBa-
HUSl TIEPUOJIOB BBIMOJIHEHUS TPYIOBOH (PyHK-
LMW TUCTAHLIMOHHO U MEPUOJIOB BBIITOJIHEHUS
TPYAOBOH (PYHKIIMM HA CTAllMOHAPHOM pabo-
4eM MECTe, a Tak)Ke€ BPEMEHHO IMEepEeBOIUTH
pabOTHUKOB Ha AMCTAHIMOHHYIO paboTy B
HCKIIIOUYUTEIBHBIX CIydasX, yCTaHOBJIEHHBIX
crarbeii 312.9 TK PO.

B 3aBepumienue guckyccuu ¢ JOKJIAI0OM
«lIpumenenue 31emMeHmo8 UCKYCCMEEHHOZ0
UHmMeN1eKma 8 NPAeo6oM peyiupo8anuu
oowecmeennvix omuouienuil 6 Poccuiickoii
Dedepayuu: IKCnepumenm u nepcnekmu-
6bl» BBICTYNHII PYKOBOIUTENIb MEXKIUCIHU-
niauHapHoro LleHTpa mnpaBOBBIX HCCIENO-
BaHUU B 00JIaCTH TPYJAOBOTO IMpaBa M IpaBa
cormansHoro obecneuenuss UT'TI PAH C. 1O.
Yyua. OH otmeTui, uto B Poccuu Bropoi rog
MIPOXOJIUT IKCIIEPUMEHT IO CO3JIaHUI0 HEOO-
XOJIMMBIX YCIIOBUH /U1l pa3paOOTKHU U BHEApe-
HUS TEXHOJIOTUH UCKYCCTBEHHOTO MHTEJIEK-
ta. Pa3paborunku PenepanbHOro 3aKoHa OT
24.04.2020 Ne 123-®3 «O mpoBeeHUHU IKC-
MIEpUMEHTA 110 YCTAHOBIICHUIO CIIEIIUATIbHOTO
PETYIIMPOBAHMS B IICIISIX CO3IaHUS HEOOXOIH-
MBIX YCJIOBHMH JJIsl pa3paboOTKU U BHEIPEHUS
TEXHOJIOTUM HMCKYCCTBEHHOTO MHTEIJIEKTa B
cyonekre Poccuiickoit denepanuu - ropoje
benepanpHOro 3HaYeHUsI MOCKBE 1 BHECEHUH
n3MeHeHu B cratbu 6 u 10 dexepanbHOroO
3akoHa «O mepcoHaJIbHBIX JaHHBIX» (CT. 2)
paccMaTpuBalOT HUCKYCCTBEHHBINH HHTEIJIEKT
KAaK «KOMIUIEKC TEXHOJIOTMYECKUX PEIICHUH,
MO3BOJISIIONINI UMUTHPOBATh KOTHUTHBHBIE
(GbyHKIMM YenoBeka (BKI0Yas caMoo0yUueHne
Y TIOUCK pelIeHUii 6e3 3apaHee 3a/IaHHOTO all-
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TOPUTMA) M TIOJy4aTh MMPHU BBITTOJIHEHUN KOH-
KPETHBIX 3a/1a4 Pe3y/ibTaThl, COINOCTABUMBIE,
KaKk MUHUMYM, C pe3yJabTaTaMUd UHTEJUICKTY-
aNbHOM JeATeNbHOCTH YenoBeka. Komrmiekc
TEXHOJOTUYECKUX PEIICHUH BKIIOYaeT B
cebst MHPOPMAITMOHHO-KOMMYHHUKAITUOHHYIO
uHppacTpykrypy (B TOM uucie wHPOp-
MalMOHHBIE  CHUCTEMbI, HMHPOPMAIMOHHO-
TEJICKOMMYHUKAIIMOHHBIE CETH, UHBIE TEXHU-
yeckue cpeactsa o0paboTku WH(OpMAIUM),
nmporpaMMHoe obecrieueHre (B TOM 4YHCIIE, B
KOTOPOM HCIIOJIB3YIOTCSI METO/Ibl MAIIMHHOTO
o0OyueHus1), TIPOIECChl U CEPBUCHI IO 00pa-
OOTKE JaHHBIX U MOUCKY pelieHui». B orim-
yue ot ['OCT P 43.0.5-2009, onpenenstonie-
TO UCKYCCTBCHHBIN MHTEIICKT KaK «MOJIEIH-
pyemyro (MCKyCCTBEHHO BOCIPOHM3BOAMMYIO)
WHTEJUIEKTYaIbHYIO0 JI€ITeNbHOCTh MBbIIILIe-
HUs 4€JIOBEKa», YIOMAHYThIN DenepaabHbIid
3aKOH BeJeT peyb 00 MMUTALMHU, a HE MoJe-
JTUPOBAaHUU (BOCTIPOM3BOJACTBE) WHTEIJICK-
TyaJdbHON (KOTHUTHUBHOM) NEATENBHOCTH Ye-
JI0OBEKa, 1 3T0 Oosee TouHast (OPMYITHUPOBKA.
MOXHO UMUTHUPOBATH KOTHUTHBHBIC (YHK-
IIUHU YelI0OBeKa, MOAPaXaTh UM TPU CO3TaHUU
COOTBETCTBYIOIIEH MCKYCCTBEHHON CUCTEMBI,
HO BocnpousBectu (cmoaenupoBars — [OCT
YIOTPEeOJIIeT 3TH TEPMUHBI KaK CHHOHUMBI)
[P COBPEMEHHOM YPOBHE Pa3BUTHUS TEXHU-
KM HEBO3MOXHO. Emie onHo ormimume nByX
JeTaJbHBIX OINpENeTIeHU — TO, YTO HCKYC-
CTBEHHBIM HMHTEJUIEKT IOJIKEH UMHTHPOBATh
(BocmpousBecTu-moaenuponars). B I'OCTe
3TO — «UHTEIUIKTyalbHas JAESITEeIbHOCTD
MBIIIJICHUST 4esnoBeka», a B denepasbHOM
3aKOHE — «KOTHUTHBHBIC (DYHKIIMH YeJOBEKa
(BriTIOUAst caMOOOyYEHHE U TOUCK pEIIeHUi
0e3 3apaHee 3agaHHOTO anroputMa)y. Oba
TepMHUHA MYJIBTUOTPACIEBbIE U MHOTO3HAU-
HbIe, KaKo€ 3HAue€HHWEe B HUX BKJIAJBIBAIOT
aBTOpPbl HOPMAaTHUBHBIX AKTOB, TOYHO OIIpe-
JeNUTh CIOXHO. B0O3MOXHO, NpUMEHEHHE
CJIOBa «KOTHUTUBHBIE» B 3aKOHE CBS3aHO CO
CTPEMJIEHHEM IPOCTO M30€KaTh MOBTOPEHUS
U OTpENENICHUs] TIOHATHUS HHTEIJIEKTa depe3
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MHTEJIEKT, T.€. KaK 0oJjiee MoaXoAs1uil B cO-
OTBETCTBHH C IPABUIIAMU PYCCKOTO A3bIKa CHU-
HOHHMM. BBITh MOXKET, MOHATHE «KOTHUTHUBHBIE
(GyHKIMM» TPUMEHEHO Kak OoJiee mIMpoKoe,
BKJIFOYAOIee B ce0s M MHTEIUIEKTYaJIbHYIO
NEeATENBbHOCTh. YUYUTBIBAsA, YTO aHAJIU3UpYye-
MbIii DenepanbHbIi 3aKOH HOCUT PAMOYHBIN
XapaKTep U HalEJEeH Ha NPOBENCHHUE CIIOXK-
HOTO U JJUTENBHOro (IATh JIET) COLMAIBHO-
[IPaBOBOTO U TEXHUYECKOIO SKCIIEPUMEHTA,
pe3ynbTaT KOTOPOTO HEHU3BECTEH, pa3padoT-
YUKH MCIOJIb30BaJIM MHOTIO3HA4YHbI TEPMUH
C TeM, 4TOOBI HE OrpaHUYMBATH COOCTBEHHO
pPaMKH 3TOro dKcnepumenTa. Mimurtupys kor-
HUTHBHBIE (YHKLIUH, MOXHO HMHUTHPOBATH
YTO YIOIHO. A KaKre KOTHUTHBHBIC (YHKIIUU
YeJIOBEKA yIACTCsl «CBIMUTUPOBATHY IPU Pas-
paboTKe MCKYyCCTBEHHOTO MHTEIUIEKTa — I0-
KaXXyT WTOTOBBIE SMIIMPUYECKUE JAHHBIE,
KOTOpBIE JI0 MOABEIEHUS PE3YJIBTaTOB JKCIIE-
pPUMEHTA 3aKOHOJATENIb HE PELIAeTCsl TOCTO-
BEPHO IMpeJCcKa3aTh. B 1eioM ke, NoHATHE
HCKYCCTBEHHOTO HWHTEIIEKTa, PAaBHO KaK M
MOHATUMHBIA ammapar uccienyemoro @e-
JIEpaJIbHOTO 3aKOHA, IpopaboTaH Ha BeChMa
BBICOKOM YPOBHE M, YTO ITIaBHOE, IO3BOJISET
pa3palaTbiBaTh MaKeT HOPMATHUBHBIX AaKTOB
cyOnpekTa (enepanuy U TBOPUYECKH MOJOUTH
K NIPOBEICHUIO DKCIIEPUMEHTA.

TenneHnuel NpaBoBOro peryJupoBaHus B
YCIIOBUSIX TAaHJAEMUU SIBIETCA DPACIIUPEHUE
IIPUMEHEHHS JUCTAHIIMOHHOTO TpyJa B 4acT-
HOCTH M JJIEKTPOHHBIX CEPBUCOB IOJIYYEHUS
roCyAapCTBEHHBIX yciayr B 1enoMm. Haubo-
Jee SIpKUM €€ IPOSIBJICHUEM CTaj0 IPHHATHE
®enepanpHoro 3akoHa ot 8 utoHs 2020 r. Ne
168-®3 «O equHOoM denepasibHOM HH(MOpMA-
LIUOHHOM PETHUCTPE, COINEPIKALIEM CBEICHUS
o Hacenenun Poccniickont @enepauuny». 1lpu
BCEM IIPH TOM HENb3sl 3a0bIBaTh, 4TO IH(]-
pOBH3aLUs — 3TO OJIHA U3 TEHJEHIMH obuie-
CTBEHHOTO Pa3BUTHUS HAPSLy C pOOOTH3AIHEH.
B mudpoBuzanum B minane uHOpacTpyKTyphI
Poccust HaxonuTCs Ha MEPBBIX POJIIX B MUpE.
IIpy o>TOM oOTedYeCcTBEHHAs KOMIIOHEHTHas
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MHUKpPODJIEKTPOHHAsE 0a3a HEe MO3BOJSIET HaM
HaXOJUTHCS B IIEPEJOBHUKAX, & COCTOSIHUE PO-
00TH3alMU TPOMBIIUIEHHOCTH (COOTHOIICHNE
NPUMEHEHHsT POOOTOB M YEIIOBEYECKOTO TPY-
Jla) He No3BoJIsIeT HaM oTHecTH Poccuro naxe
K TPETbEMY JECATKY CTpaH. BBITh MOXET, 3TO
MO3BOJIUT HaM OTOJBUHYTH OUYEBMUIHBIN pe-
3yAbTaT IIIyOOKOM poOOTH3alMU SKOHOMUKHU
— pa3pylueHHe NPUBBIYHOTO HAM pBhIHKA Tpyza
U MpeBpallieHrne OOIBIINHCTBA TPYI0CIOCO0-
HBIX JIUI] B 0€3pa0O0THBIX, MOTYYaOmuX 0a30-
BBII JIOXONI.

[TogBonst UTOT COCTOSABIIEICS TUCKYCCHH,
3amecturens gupekropa HMucrturyra rocy-
napctBa u npaBa PAH mo nayuHoit pabote
H. B. JleroBa or™meTHiIa, 4TO rOCyaapcTBO B

Poccun u MomnnoBe nposiBiser ocoOyto 3a-
00Ty U BHUMaHHE K Pa3BUTHIO U paclpocTpa-
HEHMIO IM(POBBIX TEXHOJOTHM KaK Ba’KHOTO
YCJIOBHS ITEpEX0/1a K LIECTOMY SKOHOMHYECKO-
My ykiany. Ha mpakThke BO3HHMKAaeT HEMAJlo
po6ieM, KOTopble TPEOYIOT CBOETO PELICHHUS.
Otu poOIieMbl, KaK PaBUIIo, JEKaT Ha CThIKE
IPa’KIaHCKOTO0, TPOLIECCYaJIbHOTO, TPYI0BOTO,
CEMEHMHOro IpaBa U MHBIX OTpacCied Ipasa,
SKOHOMMKH, OOpa3oBaHus, HAyKH, ICHXOJIO-
MU U COLIMOJIOTUHU, U HOCAT MEXKOTPACIEBON
U MEXIUCLUUIUIMHAPHBIA Xapakrep. Toibko
KOMIUIEKCHBIA ITOJIXOJ K HX PELICHUIO IIO0-
3BOJIUT JIOCTUYb PEAIbHBIX IPAKTHYECKUX
pe3yJITaTOB B ONTUMU3ALMU PETYIUPOBAHUS
COOTBETCTBYIOIINX OTHOIIEHHU.
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