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The division of the entire system of law into public law and private law comes from ancient times,
which we have referred to in several previous personal publications. In this article we will analyze the
evolution of private law in the Republic of Moldova. Private law constitutes one of the fundamental
subdivisions of the science of law as a whole. At the level of the Republic of Moldova, the subdivision in
question represents a distinct specific in the context that: (i) it is stratified into numerous branches of law
and (ii) it constitutes a symbiosis of several national, supranational and international private legislati-
ons that correspond to modern trends of evolution of related social relations. One of the main branches
of domestic private law is civil law, namely the rules tangent to the branch of law in question regulate a
considerable number of social relations varied in terms of structure and content. This article will briefly
address evolutionary-historical aspects of the private law legislation of the Republic of Moldova. In
particular, we will analyze the influence of the Model Civil Code of the CIS States, on the one hand, and
European legislation, on the other. Historical aspects will be divided into three periods.

Keywords: private law, public law, Civil Code, Republic of Moldova, Commonwealth of Independent
States, European Union, European legislation.

ISTORICUL CODIFICARII MATERIEI DE DREPT PRIVAT iN REPUBLICA MOLDOVA

Divizarea intregului sistem de drept in drept public si drept privat vine din cele mai vechi timpuri,
la care ne-am referit in mai multe publicatii personale anterioare. In prezentul articol vom analiza
evolutia dreptului privat in Republica Moldova. Dreptul privat constituie una dintre subdiviziunile
fundamentale ale stiintei dreptului in ansamblu. La nivelul Republicii Moldova, subdiviziunea in cau-
zd reprezintd un specific distinct in contextul in care: (i) este stratificat in numeroase ramuri de drept
si (ii) constituie o simbioza a mai multor legislatii private nationale, supranationale si internationale
care corespund tendintelor moderne de evolutie a relatiilor sociale aferente. Una dintre principalele

D This article was published in Romanian (https://uspee.md/wp-content/uploads/2022/04/SD nr.-1 RO tipar var.15 final.pdf. - P. 8-28) and
Russian (Private law in the countries of the former USSR. Digest of articles. - Mocksa: Craryt, 2022. - 546 p. - P. 331-361).
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ramuri de drept privat autohton este dreptul civil, or anume normele tangente ramurii de drept in ca-
uza reglementeaza un numar considerabil de raporturi sociale variate din punct de vedere a structurii
si continutului. In prezentul articol vor fi abordate succint aspecte evolutiv-istorice ale legislatiei in
materie de drept privat a Republicii Moldova. In particular, vom analiza influenta modelului Codului
Civil al Statelor CSI, pe de o parte si a legislatiei europene, pe de alta parte. Aspectele istorice vor fi
divizate in trei perioade.

Cuvinte-cheie: drept privat, drept public, Cod civil, Republica Moldova, Comunitatea Statelor Inde-
pendente (CSI), Uniunea Europeanad, legislatie europeana.

HISTOIRE DE LA CODIFICATION DU DROIT PRIVE EN REPUBLIQUE DE MOLDOVA

La division de [’ensemble du systeme de droit en droit public et en droit privé provient des temps an-
ciens, auxquels nous avons fait référence dans plusieurs publications personnelles précédentes. Dans cet
article, nous analyserons [’évolution du droit privé en République de Moldova. Le droit privé constitue
["une des subdivisions fondamentales de la science du droit en général. Au niveau de la République de
Moldova, la subdivision en question représente une spécificité distincte dans le contexte que: (i) elle est
stratifiée en de nombreuses branches du droit et (ii) elle constitue une symbiose de plusieurs législati-
ons privées nationales, supranationales et internationales qui correspondent aux tendances modernes
d’évolution des relations sociales afférentes. L’une des principales branches du droit privé national est
le droit civil, a savoir que les regles tangentes a la branche du droit en question régissent un nombre
considérable de relations sociales variées en termes de structure et de contenu. Cet article abordera
brievement les aspects historiques évolutifs de la législation de droit privé de la République de Moldova.
En particulier, nous analyserons ['influence du Code Civil modéle des Etats de la CEI d’une part, et de
la législation européenne, d’autre part. Les aspects historiques seront divisés en trois périodes.

Mots-clés: droit privé, droit public, Code Civil, République de Moldova, Communauté d’Etats In-
dépendants, Union Européenne, législation européenne.

UCTOPUSA KOAUDPUKALIUN YACTHOTI'O ITPABA B PECIIYBJIMKE MOJIJIOBA

Pazoenenue sceii npasosoil cucmemsl Ha nyonUYHOE NPABO U HACMHOE NPABO BOCXOOUM K OPEeSHUM
BDEMEHAM, O YeM Mbl YNOMUHANU 8 HECKOIbKUX NPeoblOyUX c8oux nyoiuxkayuax. B oannoi cmamove mol
APOAHATUZUPYEM I0TIOYUIO YACMHO20 npasa & Pecnybnuxe Monoosa. Yacmuoe npaeo - 00un uz ¢yHoa-
MEHMAbHBIX pa30eios opuduyeckoli Hayku 6 yeiom. Ha yposne Pecnybnuxu Mondosa paccmampusae-
Moe noopasoeieHue npedcmasiiaem coooll Omyemiusylo Cneyu@uKky 8 Konmexcme, 8 KOmopom: (i) oHo
cmpamupuyuposano Ha MHodICeCmso ompaciell npasa u (ii) npedcmasisen coooll cUmMOUO3 HECKOTbKUX
HAYUOHATIbHBIX, HAOHAYUOHAILHBIX U MEHCOVHAPOOHBIX YACIMHBIX 3AKOHOOAMENbCME, KOMOpble COOMEem-
CMBYIOM COBPEMEHHBIM MEHOCHYUAM PA3BUMUS COYUATbHBIX omHoulenull. OOHOU U3 OCHOBHbIX Ompaciel
BHYMPEHHE20 YACMHO20 NPAsd AGIAEMC 2PAHCOAHCKOE NPABo, MO eCMb HOPMbl, OMHOCAWUEC K OaH-
HOU OMpaciu npaea, peyiupyom sHAYUmenbHoe KoOUYecmeo COYUAIbHbIX OMHOUEeHUN, OMAUYAOUWUXCA
no cmpykmype u cooepcanuio. B cmamve maxaice Kpamko paccmompeHrsl 3601H0UUOHHO-UCMOPUYECKUE
acnekmul 3aKOHO0amenbemea o yacmuom npase Pecnyonuku Mondosa. B uacmuocmu, Mbl BpOAHAIU3U-
pyem enusnue modenu I paxcoarckoeo kodekca eocydapcme CHI, ¢ 00Holl cmopoHbl, u e8ponetickoeo 3a-
KoHoOamenvcmaa, ¢ opyeou. Mcmopuueckue acnekmul 06y0ym pasoeieHsbl Ha mpu nepuood.

Knroueswle cnosa: uacmrnoe npaso, nyonuunoe npaso, I pasxcoanckuil kooekc, Pecnyonuka Mondosa,
Coopyoscecmeo Hesasucumwvix Tocyoapcme (CHI'), Eeponetickuii Coto3, egponelickoe 3akoHoO0ameb-
cmeo.

Introduction of: (I) stratified in numerous branches of law

. ) . and (i1) constitutes a symbiosis of several na-
Private law is one of the fundamental subdi- .. (i) . ymt . .
tional, supranational and international private

visions of the sciem.:e of law as a whole. At .th.e laws which correspond to modern trends in the
level of the Republic of Moldova, the subdivi-  eyolution of social relations. One of the main

sion in question is a distinct one in the context  branches of domestic private law is civil law,
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or, the tangent rules of the branch of law in
question regulate a considerable number of dif-
ferent social relationships in terms of structure
and content.

This Article will address briefly the evolving
and historical aspects of the private law legisla-
tion of the Republic of Moldova.

1. Overview of the Chronology of the
Evolution of Civil Law of the Republic of
Moldova

Chronologically, the history of the private
law of the Republic of Moldova can be divided
into three stages, as follows:

- 1991-2002 — period during which the Civil
Code of the Moldavian Soviet Socialist Re-
public was in force, adopted on December 26,
1964,

- 2002-2019 — period of application of the
provisions of the Civil Code of the Republic of
Moldova, adopted on June 6, 2002;

- 2019-present — period of application of the
modernized Civil Code.

1.1. 1991-2002

a) As for the first period, it starts with the
adoption of the Civil Code on December 26,
1964, at the 4th meeting of the former Supreme
Soviet of the Republic of Moldova during the
6th term, which was to be implemented from
July 1, 1965. This code was made up of 603 ar-
ticles, grouped into 8 titles, as follows: General
provisions; ownership; Obligations; Copyright;
Right to discovery; Right to invention, Propos-
als for rationalization and industrial prototype
(repealed by Law No 735 of 22.02.1996); In-
heritance law; Legal capacity of foreign and
non-nationals. Implement the civil laws of for-
eign States and international treaties.'

Title I included 88 articles contained in 5
chapters and aimed at provisions relating to
persons, conventions, representation and pre-
scription. Over the years, especially after 1990,
the provisions on legal persons have become
obsolete.

' Codul civil al RSSM din 26.12.1964.

Title II had 66 articles regulating property
relationships — socialist ownership of capital
goods in the form of state ownership and kolk-
hozal (collective farm) cooperative ownership.
The categories of goods that were in private
ownership were limited, and included those of
everyday use, personal consumption, comfort,
and household.

Title ITI was divided into two parts: General
provisions on obligations and different catego-
ries of obligations.

The provisions of the first part required the
conclusion that these rules were intended to en-
sure the development of the planned economy.
With regard to the second part, the Code pro-
vided for their fees in the appropriate manner
and within the time limit, including the prohi-
bition to unilaterally refuse performance of the
obligations.

Title IV — author rights, completed with the
provisions of the Law on copyright and related
rights, regulated the relationships arising in
connection with the creation and exploitation of
literary, artistic and scientific works and related
rights.

Title VII - the law of succession was in-
tended for the rules of succession relations. The
rules contained in the title specified laid down
that the succession could be a will and legal.
In the case of legal inheritance, three classes of
heirs were provided, and for some categories of
persons the right to a compulsory share of the
succession was provided for.

Title VIII, by means of Articles 596 - 603,
was devoted to the Regulation of relations with
elements of extraneity — the legal capacity of
foreign nationals and stateless persons and
foreign legal persons, expressly indicating the
laws governing these relations.?

1.2.2002-2019

As regards the second period, it starts with
the entry into force of the new Civil Code. It
should be noted that the process of adopting the
new Civil Code itself included a pre-phase, a

2 Codul civil al Republicii Moldova din 06.06.2002
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process which ended with the adoption of the
Code. Thus, on November 3, 1994, the Par-
liament adopted judgment No. 954 — XIII, by
which it designated the drafting group for the
Civil Code. On October 19, 2000, the Parlia-
ment adopted at first reading the draft of the
Civil Code, establishing in October 26, 2000,
by judgment No. 1315, a special committee
which will submit the nominated draft to the
Parliament.

On June 6™, 2002, the Parliament adopted the
new civil code structured in five books, as fol-
lows: Book I — General Part; Book II — Rights
in Rem; Book III — Obligations; Book IV — Law
of Succession; Book V — Private International
Law.}

In Book I, General Part, there are four titles:
Common Provisions, Persons, Legal Acts and
Time Limits. The merit of this book lies in the
detailed regulation of such institutions, such as
the legal act, the subject-matter of the legal re-
port, limitation periods.

Book II- Rights in Rem - includes five titles:
Heritage, Possession, Property, Other Rights in
Rem and the Register of Immovable Property.
In this book for the first time, in addition to the
right to property, other real rights known as the
dismemberment of the right of property — usu-
fruct, use, habitat, servitude and superficies,
were regulated.

The third Book - the Obligations - is the
most voluminous and contained approximate-
ly 900 articles, divided into three titles: About
Obligations in General, about Contracts and
about Categories of Obligations. Institutions
are regulated in Title I as plurality of creditors
and debtors, assignment of claims and the tak-
ing-up of debts, the effects of non-performance,
the means of guaranteeing the performance of
obligations and the termination of obligations,
and so on. The second title contains rules on the
content and conclusion of the contract, the le-
gal effects, interpretation and termination. Title

* Modelul Codului civil al Comunititii Statelor Indepen-
dente (CSI), aprobat la 17.02.1996.
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IIT sets out the rules governing various catego-
ries of obligations, such as: sale-purchase, ex-
change, donation, rental, etc.

Book IV contains VII titles: General Provi-
sions on the Inheritance; Testamentary Legacy;
Legal Inheritance; Holiday Succession; Legal
Arrangement of the Heir; Confirmation of the
Right to Inheritance; Partition of the Estate of
the Succession.

Book V contains II titles: General Provisions
on Private International Law; Conflict Rules.

The new Civil Code, as compared to the
one previously applicable, contains a number
of new institutions, which we will try to list
exhaustively below. Thus, the new Civil Code
enshrines the customs as a source of law, stipu-
lating that: “The customs are applied if they do
not contravene the law, the public order or the
morals”. The Civil Code also regulates self-de-
fense as a means of protecting civil rights. The
institution of the cleansing and guardianship is
also regulated in the Civil Code, previously it
was regulated in the Family Code. As far as the
institution of possession is concerned, it is dealt
with as a matter of fact and serves as the basis
for usurpation as a means of acquiring owner-
ship. A special place, as a novelty brought about
by the Civil Code, is the Regulation of the Dis-
memberment of the Right of usufruct, use, hab-
itat, servitude and superficies.

1.3. 2019- present

On March 1, 2019 the provisions of the
modernized Civil Code came into force, which
signified a considerable evolution of the civil
normative framework of the Republic of Mol-
dova. In this context, we specify that a number
of substantial changes have been made.

2. Compliance with the provisions of the
Civil Code of the Republic of Moldova from
June 6, 2002 with the provisions of the CIS
States’ Code

The adoption of the Civil Code of the Repub-
lic of Moldova on June 6, 2002 was a real revela-
tion of the civil law in the Republic of Moldova.
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We note that the regulatory model has been part-
ly taken over from the Civil Code model of the
Community of Independent States (CIS).

In the context, it should be specified that the
model legislation of the CIS States has the fol-
lowing structure: Compartment I - Common
Provisions (Article 1 - Article 219); Compart-
ment II - Property and Other Rights in REM
(Article 220 - Article 307); Compartment III -
General Part of Binding Law (Article 308 - Ar-
ticle 448); Compartment IV - Special Types of
Obligations (Article 449 - Article 1033); Com-
partment V - Intellectual Property (Article 1034
- Article 1145); Compartment VI - Law of Suc-
cession (Article 1146 - Article 1193); Compart-
ment VII - Private International Law (Article
1194 - Article 1235).*

Thus, it is clear that the main structural dif-
ference between the regulations of the Civil
Code of the Republic of Moldova and the Civil
model Code of the CIS States lies in the regu-
lation of intellectual property. In this context,
we specify that the rules relating to intellectual
property law are contained in acts other than the
Civil Code.

Further, we will address the similarities be-
tween the regulations of the Civil Code of the
Republic of Moldova and the model of the CSI
States’ Code, according to the structure of the
respective normative acts.

At the level of general provisions, both acts
contain rules on relations governed by civil
law, structure of civil law, customs, analogy of
law and right, action in time of civil law, rela-
tions between civil law and international trio,
grounds for the appearance of civil rights and
obligations, exercise of rights, judicial defense
of civil rights, methods of defense of civil
rights, declaration of invalidity of acts contrary
to the law issued by a public authority, self-
defense, compensation for damage, defense
of professional honor, dignity and reputation,
persons (capacity to use and exercise of natural

4 Modelul Codului civil al Comunitatii Statelor Indepen-
dente (CSI), aprobat la 17.02.1996.

and legal persons), guardianship and cleaning,
reorganization of legal persons, companies, the
particular types of companies, non-commercial
organizations, legal acts and representation,
time limits.

Thus, among the most important co-incident
provisions of Book I of the Civil Code of the
Republic of Moldova with the provisions of the
CSI States’ model of the Civil Code, we con-
sider the following:

Both acts provide for relations governed by
civil law. Thus, according to the provisions of
Article 2(1) of the Civil Code of the Republic
of Moldova from June 6, 2002 in the initial
editorial office: “Civil law determines the legal
status of participants in civil proceedings, the
grounds on which the right to property is estab-
lished and the manner in which it is exercised,
and governs the contractual and other obliga-
tions and other non-property relationships con-
nected with them.”

Accordingly, in accordance with the provi-
sions of Article 1 (1) of the model of the CIS
States Code, “T’paxaHckoe 3aKOHOIATEIBCTBO
OIpEEISIET MPABOBOE MOJIOKEHNE YIACTHUKOB
TPaKIaHCKOTO 000pOTa, OCHOBAHHMSI BO3HHKHO-
BEHHUsI M TIOPSAZIOK OCYIIECTBIEHHS TpaBa co0-
CTBEHHOCTH M JPYTHX BEIIHBIX NpaB, MpaB Ha
Ppe3yabTaThl HHTEIUICKTYaIbHOM IS TeBHOCTH,
pETyNUpyeT JIOTOBOPHBIE W HMHBIE 00s3aTelNb-
CTBa, a TAKXKe JIPyTue UMYIIECCTBEHHBIC U CBS-
3aHHBIC C HUMHU JIMYHBIC HEHMYIICCTBEHHBIC
OTHOIIICHHSI, OCHOBAaHHBIC Ha PABCHCTBE, aB-
TOHOMHH BOJIM U UMYIIECTBEHHOW CaMOCTOS-
TEJILHOCTU UX YYACTHHUKOB.”

”Civil law regulates the legal position of
participants in civil proceedings, the grounds
on which and the procedure for the exercise of
the right to property and other rights in rem and
rights to the results of intellectual activity, and
regulates contractual and other obligations;
as well as other property and related personal
non-property relations based on the equality,
autonomy of will and property autonomy of the
participants.”
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Article 2(2) also provides for the regulation
of family, housing, labor, exploitation of natural
resources and protection of the environment.

In the same context, the CIS Code model pro-
vides for the following: ,,Cemelinbie, TpynoBbIE
OTHOIIICHHSI, OTHOILICHHUS IO KCIOJIb30BAHUIO
NPUPOJHBIX PECYPCOB U OXPaHE OKPYKAIOLIeH
CpeJibl, OTBEUAIOIINE IPU3HAKAM, YKa3aHHBIM B
ab3aile MepBOM HACTOSIIIETO MMyHKTA, PETyIHUpPY-
I0TCSI TPXKTAHCKUM 3aKOHOZIATEIbCTBOM, €CIIU
3aKOHOZIATEIECTBOM O Opake M CeMbe, TPYIO-
BbIM, 3€MEJIbHBIM M JIPYTUM CIICIIHAIbHBIM 3a-
KOHOJIaTeJIbCTBOM HE IPETYCMOTPEHO UHOE.”

, Family, labour relations, use of natural
resources and environmental protection, which
meet the criteria set out in paragraph 1 of this
paragraph, are governed by civil law if the law
on marriage and family labour, land and other
special legislation do not provide otherwise.”

Thereafter, Article 4 governs practice as a
source of civil law. Thus, according to these
provisions: “(1) the practice is a standard of
conduct which, although not enshrined in legis-
lation, is generally recognized and applied in a
given area of civil relations for a long time. (2)
the practice applies only if it is not contrary to
law, public policy and to accepted principles of
morality.”

At the same time, in accordance with the pro-
visions of Article 5 of the CIS States’ Code of
classification, ,,1. O0br4aem menoBoro ooopora
NPU3HAETCS CIIOKHUBIIEECS W IIMPOKO IpUME-
HSEMOE B KaKOW-JIMOO 00JIaCTH MpeIprHHIMA-
TEJNBCKOU JIEATETHHOCTH TPABUIIO TTOBEICHUS,
HE MPEAYCMOTPEHHOE 3aKOHOIATEIECTBOM, HE-
3aBUCUMO OT TOro, 3a)MKCHPOBAHO JI1 OHO B
KaKoM-JIn00 JokymeHTe. 2. OObl4an JenoBoro
000poTa, IpOTUBOpEUaIIye 00s3aTeIIbHBIM IS
YYaCTHUKOB COOTBETCTBYIOIIETO OTHOIICHUS
TMIOJIOXKEHUSIM 3aKOHO/IATeNILCTBA HITH JIOTOBOPA,
HE IPUMEHSIOTCS.”

., 1. Business usage recognizes an estab-
lished and widely applied rule of conduct not
provided for by law in a particular area of busi-
ness, whether or not it is recorded in a docu-
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ment. 2. Trade customs which are contrary to
the provisions of law or contract binding on the
parties concerned shall not apply.”

Consistently, the Civil Code of the Republic
of Moldova enshrines the analogy of the law
and the analogy of the right. A similar regula-
tion is also reflected in the CIS States’ model
Civil Code. Furthermore, Article 6 (which gov-
erns the temporal action of civil law) lays down
two fundamental principles of the law in ques-
tion: The principle of non-retroactivity of the
new law and the principle of the ultra-activity
of the old law.

Contextual, in accordance with the provi-
sion of the Rule of Article 4 of the CIS States’
model Civil Code, ,,1. AKTBI Tpa)KIaHCKOTO
3aKOHO/IaTeIbCTBA HE MMEIOT OOpaTHOM CHITBI
U TIPUMEHSIOTCS K OTHOIICHUSIM, BO3SHUKILIUM
MocJie BBeJICHUsI UX B jieiicTBue. JlelicTBue 3a-
KOHAa PaCHpOCTPaHSETCs Ha OTHOIICHUS, BO3-
HUKILIKE J0 BBEACHUS €ro B JEUCTBHE, TOIBKO
B CIy4YasiX, KOTJa 3TO MPSIMO HPEITyCMOTPEHO
3akoHOM. 2. Ilo OTHOImIEHUSIM, BO3HHUKIIINM IO
BBEJICHUS B JICHICTBHE aKTa TPa’KIAHCKOTO 3a-
KOHO/IaTeIbCTBA, OH MPUMEHSETCS K TpaBaM U
00SI3aHHOCTSIM, BO3HHKIIIUM TIOCJIC BBEICHUS
ero B JieiicTBHUE, 32 UCKIIOYEHUEM OTHOLLICHUI
CTOPOH IO JIOTOBOPY, 3aKJIFOYEHHOMY JI0 BBEIE-
HUSI B JICWCTBHE aKTa TPAYKIAHCKOTO 3aKOHO/A-
TENbCTBA.

., 1. Civil laws are not retroactive and apply
to relationships that have arisen since their en-
actment. The Act applies to relationships that
arose prior to its enactment only where it is ex-
pressly provided for by law. 2. For relationships
arising prior to the enactment of a civil law, it
applies to rights and obligations arising after
the enactment of the civil law, except for the re-
lationship of the parties to a contract entered
into prior to the enactment of a civil law.

Ecnu mocre 3akimroueHust JoroBopa mpuHST
3aKOH, YCTAHABJIMBAIOUINMA OOsI3aTENbHBIC TS
CTOpOH TpaBUJIa, MHBIE, YeM T€, KOTOphIE JeHi-
CTBOBAJIH TIPH 3aKJTFOYCHUH JIOTOBOPA, YCIOBHUS
3aKJIFOYEHHOTO JIOrOBOpA COXPAHSIOT —CHILY,
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KpOME CIIy4yaeB, KOTJja B 3aKOHE YCTaHOBJICHO,
YTO €ro JCHCTBUE pPACIPOCTPaHIECTCS Ha OT-
HOIIICHUSI, BOSHUKIIIME M3 paHee 3aKJIFOUCHHBIX
JIOTOBOPOB.”

1If, after the conclusion of the contract, a law
has been adopted establishing rules binding on
the parties other than those in force at the time
of the conclusion of the contract, the terms of
the contract shall remain in force, unless the
law provides: that it applies to relations arising
from previous contracts.»

Thereafter, the source of civil rights and ob-
ligations are indicated by Article 8(2). In this
connection, it was said: “Civil rights and obli-
gations arise from:

a) contracts and other legal acts;

b) acts issued by a public authority which are
laid down by law as a basis for the emergence
of civil rights and obligations;

¢) a judgment in which rights and obliga-
tions are laid down;

d) following the creation and acquisition of
assets on grounds not prohibited by law;

e) following the development of scientific
works, the creation of literary works, works of
art, inventions and other results of intellectual
activity;

f) as a result of causing damage to another
person;

g) following unjust enrichment;

h) as a result of other facts of natural and
legal persons and of events to which the law
relates to the creation of legal effects in civil
matters.

The counterpart article in the CIS States’
model Civil Code, by means of paragraph 1,
shall have:

,»--.-TPOKIAHCKUE TIpaBa ¥ OOS3aHHOCTH
BO3HUKAIOT:

1) U3 AOrOBOPOB M WHBIX CHENOK, IMpEIy-
CMOTPEHHBIX 3aKOHOM, a TaKXKe U3 JIOTOBOPOB
Y UHBIX CJIEJIOK, XOTS U HE TPEIyCMOTPEHHBIX
3aKOHOM, HO HE IIPOTHBOPEYAINX EMY;

2) U3 aKTOB TrOCYJIApPCTBEHHBIX OPTaHOB, KO-
TOpBIE TPETyCMOTPEHBI 3aKOHOM B KaueCTBE

14

OCHOBAHHS BOBHUKHOBEHUSI TPAXKTAHCKUX ITPAB
1 00s13aHHOCTEN;

3) u3 cyaeOHOTO pelIeHH s, YCTAHOBHUBIIIETO
TpakIaHCKHE TIpaBa U 00s3aHHOCTH;

4) B pe3yabrare CO3aHus U MPUOOpPETCHUS
MMYIIECTBA 10 OCHOBAHUSIM, HE 3aIPEIICHHBIM
3aKOHOM;

5) BCleACTBHE CO3NAHMS TPOU3BEICHUMN
HayKH, TUTEPaTypbl, UCKYCCTBA, N300peTeHUIt
Y UHBIX PE3yAbTaTOB WHTEIUICKTYalIbHOU Jaes-
TEJIbHOCTH;

6) BCIIeAICTBUE TIPUUUHEHMSI BPEA JPYTroMy
iy,

7) BCIENCTBHME HEOCHOBATEIBHOTO 00OOTra-
ICHUS;

8) BclencTBUE WHBIX JCHCTBUM TpakIaH U
FOPHIMYECKHX JIHII;

9) BcrencTBHE COOBITHMH, C KOTOPBIMHU 3a-
KOHOJIATEIbCTBO ~ CBSI3BIBACT  HACTYIUICHUE
PaKIaHCKO-TIPABOBBIX MOCIEACTBUMN.”

...civil rights and obligations arise:

1) from contracts and other transactions
provided for by law, as well as from contracts
and other transactions not provided for by law
but not contrary to it;

2) acts of State organs which are provided
by law as grounds for the creation of civil rights
and obligations;

3) from a court decision establishing civil
rights and obligations,

4) through the creation and acquisition of
property on grounds not prohibited by law;

5) as a result of the creation of scientific,
literary, artistic, inventive and other intellec-
tual works,

6) as a consequence of an injury to another
person;

7) due to unjust enrichment;

8) as a result of other actions by citizens and
legal entities,

9) in consequence of events to which the law
attributes civil consequences.”

Later, the provisions of Article 11 of the
Civil Code of the Republic of Moldova in the
initial editorial were regulating the methods of
civil rights defense, which is achieved by:
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a) “recognition of the right;

b) restoring the situation prior to the in-
fringement and removing acts which infringe
or create a danger of infringement;

¢) recognition of the invalidity of the legal
act;

d) a declaration that the act issued by a pub-
lic authority is invalid;

e) enforcement of the obligation in kind;

f) self-defense;

g) compensation for damage;

h) the collection of the criminal clause;

1) compensation for non-material damage;

j) the termination or modification of the le-
gal relationship;

k) the non-application by the court of any act
contrary to the law issued by a public author-
ity;

1) other routes provided for by law.”

Similar provisions are contained in the CIS
States’ classification code model. To this end, in
accordance with Article 12 of the nominated act,
“3amuTa rpaKJaHCKUX MpaB OCYIIECTBISETCS
nytem”: “Protection of civil rights is carried
out by:

1) npu3HaHus npasa;

2) BOCCTAHOBJIEHUS MOJIOKEHUSI, CYILIIECTBO-
BABILIETO JI0 HAPYIICHUS MIPaBa;

3) mpecedeHus ACUCTBUM, HaPYIIAOIIMX
MPaBO WU CO3JAIOIIMX YIpO3y €ro Hapyiie-
HUS,

4) mpu3HaHUs CACIIKH HEJCHCTBUTEILHOU U
MIPUMEHEHHUS TTOCIIEACTBUN ee HeleHCTBUTENb-
HOCTU;

5) npu3HaHusl HEJEHCTBUTENILHBIM aKTa I0-
CYIapCTBEHHOT'O OpraHa;

6) pHUCYXIEHHUS K UCIIOIHEHUIO 00s13aHHO-
CTH B HaType;

7) BO3MEIIEHUS YObITKOB,;

8) B3bICKAHUSI HEYCTOMKHU;

9) KoMIIeHCaIM1 MOPAJIbHOTO BPEAa;

10) mpexpatieHus Wik U3MEHEHUS ITPaBOOT-
HOIICHUS;

11) HempuMeHEHHs CyAOM aKTa Tocyaap-
CTBEHHOTO OpraHa, He COOTBETCTBYIOIIETO 3a-
KOHO/IaTeJIbCTBY;
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12) uHBIME cTIOCOOaMU, TIPETyCMOTPEHHBI-
MU 3aKOHOM .

1) Recognition of a right;

2) Restoration of the situation that existed
before the violation of the right,

3) To prevent actions that violate or threaten
to violate the right;

4) Invalidating the transaction and applying
the consequences of its invalidity;

5) The annulment of an act of a public au-
thority;

6) Execution award of duties in kind;

7) Compensation for damages;

8) Recovery of liquidated damages,

9) Compensation for moral injury;

10) Termination or change of legal relation-
ship;

11) Non- application by the court of an act of
a state body that does not comply with the law,

12) Other means provided by law”.

The last Article of Title I regulates the de-
fense of professional honor, dignity and reputa-
tion. The corresponding provisions of the CIS
States’ model Civil Code are contained in the
text of Article 19.

Next, the text of Title II contains provisions
on the legal regime of persons in general.

With reference to legal persons, by means of
the provisions of Article 55 of the Civil Code of
the Republic of Moldova in its original version,
the legal person is defined as follows: ‘A legal
person is an organization which has a distinct
heritage and is responsible for its obligations
with that heritage, may acquire and exercise
non-property personal and property rights on its
own behalf, to assume obligations, be a plain-
tiff and a defendant before in court.” A similar
provision is laid down in the rule of Article 61
(1) of the model of the CIS States’ model Civil
Code. Thus, in accordance with those provi-
sions: “HOpuauyecKuM JTUIIOM TTPU3HACTCS Op-
raHu3alys, KOTopas MIMeeT B COOCTBEHHOCTH,
XO3SICTBEHHOM BEJCHUU WJIM OIEPATHBHOM
YIpaBJIeHUH 000COOIEHHOE UMYIIIECTBO U OT-
BEUACT MO CBOMM O00sI3aTeNIbCTBAM 3TUM HMY-
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IIIECTBOM, MOXKET OT CBOETO MMEHH MpHOOpe-
TaTh U OCYIICCTBIISATh UMYIIICCTBEHHBIC U JIN-
HbIE HEMMYIIIECTBEHHBIE TIPaBa, HECTH 00s3aH-
HOCTH, OBITh UCTIIOM M OTBETYHKOM B Cyze.”

“A juridical person is an entity that owns,
manages or is operationally managed separate
property and is liable for its obligations by that
property, may, on its own behalf, acquire and
exercise property and personal non-property
rights, bear duties, be a plaintiff and a respon-
dent in court.”

It should also be noted that the text of both
acts contains provisions on the suitability for
use and the ability to exercise of natural and
legal persons, and provisions on forms of le-
gal organization of legal persons for a profit-
making and non-profit-making purpose, as well
as rules on how to reorganize/transform legal
persons for profit.

Title III shall be referred to as ‘Legal Act
and Representation’, a similar name being as-
signed to the appropriate compartment in the
model of the CIS States Code — “Caenku u
npeacTaBuUTeNnsCTBO” “Transactions and repre-
sentation”.

Thus, the definition of a legal act was set out
in Article 195, which is defined as “the mani-
festation by natural and legal persons of the will
to give rise to, amend or extinguish civil rights
and obligations”. That is, Article 152 of the
model Civil Code enshrines the following defi-
nition of the legal act ,,Cnenkamu npusHaroTcs
JNCUCTBUS TPaXKAAaH M IOPUIMYCCKHUX JIHII,
HarpaBlIeHHbIE HA YCTaHOBJICHUE, U3MECHEHUE
WIM TPEKpalleHUe TPaXKIAHCKUX TIpaB u
oOsi3anHOCTeW.” Transactions are defined as
actions of citizens and legal persons aimed at
establishing, modifying or terminating civil
rights and obligations.”

Then the provisions on the nullity of the
legal act follow. The Civil Code distinguishes
absolute nullity from the relative nullity of the
legal act. In the same context, Article 165 of
the CIS Code model regulates ,,Ocnopumbie
Y HUYTOXKHBIE crenku”. “Negotiable and void
transactions.”

16

Further on, we note that the provisions of the
CIS States’ model of the CIS Civil Code over-
lap with the provisions of the Civil Code of the
Republic of Moldova only in structural terms.
Thus, both acts include rules on property rights
and other rights in rem, obligations, contracts,
special types of obligations, inheritance law and
private international law in the order specified.

3. The influence of European legislation on
the civil law of the Republic of Moldova

On March 1, 2019, the amendments to the
text of the Civil Code of the Republic of Mol-
dova entered into force, known as the modern-
ization of the civil Code.

The most important legislative sources
of reference for the preparation of the draft
amendment to the Civil Code of the Republic
of Moldova (hereinafter — the project) are the
following:

- The draft Common Frame of reference of
the European Union developed by academia in
Europe published in 2008;

- German Civil Code;

- The French Civil Code, including the
amendments made by order No. 2016-131 of
February 10, 2016 recasting contract law, gen-
eral rules and proof of obligations (Ordonnance
n°2016-131 du 10 février 2016 portant réforme
du droit des contrats, du régime général et de la
prevue des obligations);

- Civil Code of Italy; of the Netherlands; the
laws of private law of Estonia; the new Civil
Codes of the Czech Republic (2014), Hungary
(2014), Argentina (2015);

- Romania’s new Civil Code, in force since
October 1, 2011;

- Civil Code of the Russian Federation, as
amended by the reform implemented between
2013 and 2015;

- European law — in particular the direc-
tives on private law and consumer protection.
Consideration has also been given to the Draft
Regulation of the European Parliament and of
the Council on a Common European Sales Law

Ne 1, 2021



Gheorghe AVORNIC, Violeta COJOCARU, lulian MORARU

HISTORY OF CODIFICATION OF PRIVATE LAW IN THE REPUBLIC OF MOLDOVA

Regulation (CESL), which, however, was not
adopted at EU level.

The aim of the project was to modernize the
private law of the Republic of Moldova, in line
with the latest European and international trends
in the field, to make civil law more precise and
predictable, to better regulate the rights of the
personality and their limits, to better protect the
validity of contracts, to empower the managers
of legal persons governed by private law’.

In terms of common provisions, the draft
supplements Article 1 of the Code with the
principles of the protection of private, private
and family life, of good faith and of consumer
protection. In the same context, the draft intro-
duces the principle already recognized by the
European Court of Human Rights of uniform
and certain interpretation and application of
the law (Article 4(4) of the modernized civil
Code).

In the same context, with a view to develop-
ing the principle of good faith, which, in private
law, performs numerous functions to fill legal
gaps and to order the behavior of civil law sub-
jects, as modeled on Article I. — 1:103 of the
draft Common Frame of reference (DCFR),
good faith is defined. The reasonableness shall
also be defined on the basis of the model of Ar-
ticle I. — 1:104 DCFR.

“According to the model of Article 7 Que-
bec Civil Code, Article 15 of Romania’s Civil
Code and Article 10 of the Russian Federation
Civil Code the abuse of law is defined and regu-
lated, that is the exercise of a subjective right
exclusively with the intention of causing anoth-
er person harm or otherwise harming them. The
project also introduces the principle recognized
in private law, nemo auditur propriam turptitu-
dem allegans, i.e. the prohibition of invoking
illegal or bad faith behavior (Article 14 of the
Modernized Civil Code), which is legislated by
Article 1:4(2) and (3) Hungarian Civil Code,

5 Nota informativa asupra proiectului de moderniza-
re a Codului Civil al Republicii Moldova. http://justice.
gov.md/public/files/transparenta_in_procesul decizional/
coordonare/2017/aprilie/Nota_informativ_proiect amenda-
re_Cod_civil xxxxxxx.pdf
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Art. 1, paragraph 4 Civil Code of the Russian
Federation as well as §6(2) Civil Code of the
Czech Republic.

Moreover, given that in civil legal relations,
notifications play a decisive role, either when a
legal act is communicated (a claim is made, an
offer is made to contract or a notice of termina-
tion is given) or information for a legal purpose
(some information is given to the consumer),
the draft introduces the new Article 22 into the
Civil Code, based on the model of Article 1. —
1:109 DCFR. It is recognized that the notifica-
tion may be made by any means appropriate to
the circumstances if the law or legal act does not
impose a specific formal requirement. For the
protection of consumers, any clause contrary to
the provisions of this Article to the detriment of
the consumer shall be null.

Asregards the rules on persons, the term “ha-
bitual residence” has been introduced, which is
in practice equivalent to the term “domicile”.

With regard to the amendments made to
the rules governing legal persons, the addi-
tions to the draft Article 177 of the modernized
Civil Code, refers to several modern legislative
trends:

e the possibility for a legal person to have
more than one management (which is expressly
allowed by the public limited liability company
and limited liability company laws). Paragraph
(5) introduces the supplementary rule that each
manager may act in its own right, otherwise
(that several or all directors must approve a le-
gal act of the legal person) may be provided for
in the instrument of constitution, but it is only
applicable to third parties if an express refer-
ence to that legal person has been made in the
register of advertisements relating to that legal
person. The latter requirement is intended to re-
lieve third parties from the burden of verifying
the act of establishment of the legal person in
this respect;

e possibility for a legal person to have an-
other legal person as its administrator. It has
been held that a legal person for profit may have
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another legal person as manager. With regard to
the legal person for a non-profit purpose, they
will be able to have the administrator of another
legal person only in the expressly provided for
by law;

e in dealings with third parties, the legal per-
son is bound by the legal acts of the administra-
tor unless the acts thus concluded exceed the
limits of its powers under the law. This rule is
already contained in the Law on private limited
liability companies and transposes Article 10(2)
of Directive 2009/101/EC;

e the registration of the administrator in the
register of advertisements provided for by law
renders any infringement of their designation
unenforceable against third parties. This rule is
already contained in Article 74(2) of the Law
on limited liability companies and transposes
Article 9 of Directive 2009/101/EC;

With regard to legal acts and representation,
in line with the new trends of uniformity in con-
tract law, it was decided to exclude Article 207
from the Code, so the case is no longer a condi-
tion of validity of a contract or other legal act. In
addition to the arguments concerning the unpre-
dictable and difficult to prove of this condition,
it was also decisive that the French Civil Code,
which first laid down the cause of the contract,
and also has waived it as a result of the amend-
ments made by order No 2016-131 of February
10, 2016 recasting contract law, the general re-
gime and the proof of obligations. A very limited
number of European States maintain the case as
a condition of validity of contracts.

Article 325 of the modernized Civil Code
has also been introduced, according to which,
in cases expressly provided for by law, the court
may, at the request of the person entitled, give
a judgment which, from the date of final settle-
ment, shall take the place of the legal act if the
debtor refuses without justification to conclude
the legal act, and all other validity conditions
will be met.

With regard to nullity, that Chapter has been
fundamentally reformed in the light of the de-

ficiencies found in the voluminous case-law
in cases where nullity is claimed, either by
appeal or by procedural exception. The work-
ing group has recognized the drastic nature of
nullity, which can lead to the loss of property
and the abolition of some of the long-standing
situations. Starting from the models offered by
the Romanian Civil Code and the Russian Fed-
eration’s Civil Code, in the editorial of Federal
Law N 100- @3 of May7, 2013, the clear cri-
terion of delimitation between absolute nullity
and relative nullity was established, as follows:
“(1) the legal act is void if nullity penalizes an
infringement of a legal provision which safe-
guards a general interest (absolute nullity). (2)
the legal act is inapplicable if nullity penalizes
an infringement of a legal provision which safe-
guards a particular interest (relative nullity).”

The clarification should be combined with
the repeal of Article 220(1) of the previous
Article of the Civil Code, which results in a
presumption of absolute nullity, without ex-
amining the nature of the interest protected by
invalidity. Paragraph 3 introduces the presump-
tion of nullity relative to the case in which the
nature of nullity is not expressly provided for
and the nature of the protected interest is not
unquestionable (in the same sense, Article
1252 of the Romanian Code of civil and Article
168(1) Civil Code of the Russian Federation).
The right of the parties to declare absolute nul-
lity or to declare relative nullity by agreement
is also recognized, of course only where there
is a basis for such nullity. Otherwise, the nullity
agreement itself would be null.

In order to protect consumers, starting with
the Italian Consumer Code, the concept of a con-
sumer protection nullity has been introduced,
which is a cause of absolute nullity, even if it
protects a particular interest of the consumer. At
the same time, such nullity will be pronounced
only if and only to the extent that it benefits the
consumer. For the rest, the contract will have to
be maintained.

¢ Ibidem
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Article 334 in the version of the modern-
ized Civil Code, solves a common problem in
notarial practice and case-law by responding to
the question of whether an infringement of an
mandatory rule would render the legal act null
and void where the mandatory rule does not
expressly provide for the nullity to be ordered.
To this end, the distinction drawn by contempo-
rary doctrine between explicit nullity and vir-
tual nullity is used: (2) the legal act or clause
contrary to an mandatory legal provision shall
be null and void if that penalty is expressly pro-
vided for by the legal provision which has been
infringed (express nullity). (3) the legal act or
clause contrary to an mandatory legal provision
which does not expressly provide for a declara-
tion of invalidity shall be null and void if that
penalty is to be applied in order for the purpose
of the infringing legal provision to be attained
(virtual nullity). Thus, in the absence of an ex-
press provision of a penalty of nullity in the
infringed imperative rule, the person claiming
nullity must prove that nullity must be applied
in order for the purpose of the infringed legal
provision to be attained. In total, the solutions
established by the draft favor the validity of
legal acts and place nullity as an extreme and
exceptional penalty.

The concept of ineffective legal act is used
in several developed legal systems to indicate
the legal situation of an act which, although not
null (not illegal in any respect), lacks a con-
stituent element (usually the consent of a par-
ticular person) in order to have legal effect. In
Germany, the concept is known as schwabende
Unwirksamkeit, in lItaly - inefficacita, the
DCEFR uses “ineffectiveness”, and the Russian
doctrine speaks about “cienka, 4bu paBOBbHIE
MOCJIEICTBUS HAXOIATCSI B COCTOHMBEHH a
transaction whose legal effects are in limbo”.
What is close to inefficiency with absolute nul-
lity is that both are actions in the finding are im-
prescriptible. What is close to the inefficiency of
relative nullity is that both can be remedied by
obtaining the consent of the appropriate person.
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However, inefficiency cannot be equal to either
absolute or relative nullity. Article 357 defines
inefficiency, states that it may be removed, al-
lows it to be invoked both by appeal and by
procedural exception, and the court is obliged
to invoke it of its own motion. The act of inef-
fectiveness of the legal act and the exception for
claiming inefficiency shall be imprescriptible
unless the law provides otherwise.

With regard to time limits, Article 404 of the
modernized Civil Code (maximum duration
of the statute of limitations) introduces an es-
sential novelty in terms of prescription, namely
that in all cases the limitation period may not
exceed the maximum duration of ten years
from the date of the infringement, and for ac-
tions relating to compensation for property and
moral damage caused by death or damage to
health, 30 years after the date of the infringe-
ment. However, in any case, it is not permitted
to shorten the limitation period by less than one
year, nor to extend the limitation period beyond
ten years.

With regard to rights in rem, the provisions
introduced in the modernized Civil Code aim
to return to the traditional system of regulating
the regime of real estate, namely the principle
that everything on the land is part of the land
(superficies solo cedit). To this end, the rule is
introduced that immovable property is consid-
ered to be land and that construction, works,
roads and other facilities on it are part of the
land (cf. §93-95 German Civil Code; § 50 Gen-
eral Part of the Estonian Civil Code, 2002; art.
968 Latvia Civil Code, 1994; Articles 900 and
951 Quebec Code, etc.). Thus, the owner of the
construction land cannot sell or mortgage the
construction but can retain the land.

With regard to the obligations, one of the
methods of modernization is to repeal and cod-
ify special laws having the same regulatory ob-
ject as the existing rules in the Civil Code: Law
No 198-XV of May 15, 2003 on rent in agricul-
ture; Law No 59-XVI of April 28, 2005 on leas-
ing; Chapters I and II on insurance contract of
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Act No 407-XVI of December21, 2006 on in-
surance; Law No 256 of December 9, 2011 on
unfair terms in consumer contracts; Law No 8
of February 26, 2016 on consumer rights when
concluding contracts.

The aim of the codification is primarily to
exclude, as far as possible, duplication in civil
law, which in turn contributes to the uniform
application of legislation and facilitates the task
of practitioners of knowledge of civil law.

In particular, changes in non-performance
have been introduced. This chapter, set out in
the new editorial office by the project, is one of
the key chapters of the proposed modernization
of the Civil Code. First, because its regulations
completely replace not only the former Chapter
V (effects of non-performance of the obliga-
tion), but also Chapter III (Synallagmatic Con-
tract) of Title II and Chapter VII (Resolution,
Termination and Revocation of the Contract) of
Title I1. The Chapter thus provides a single, co-
herent system of legal means (also called legal
remedies) of the creditor in the event of non-
performance of the obligation in general and of
contractual obligations in particular. Strength-
ening the remedies system also takes place
through the exclusion of rules from the chap-
ters of Title III dedicated to named contracts,
which merely duplicate the rules of this chapter
or which contain unjustified derogations from
the rules of that chapter. Special rules on legal
remedies of a contracting party in a named con-
tract should be maintained if they are necessary
in view of the specificities of the contract or
if a special policy of protection of a contract-
ing party so requires. The text of chapter VII
is based on chapter 3: Means in case of non-
execution (Chapter 3: Remarks for non-perfor-
mance), Article I11-3:101 - I11-3:713 DCFR,
which is based on the principles and concepts
of'the 1980 Vienna Convention on International
Contracts for the Sale of Goods (to which the
Republic of Moldova is a party) and the UN-
IDROIT Principles of international commercial
contracts.

As regards contracts in general, the main
novelty introduced by Article 993 is intended
to specify the operative nature of the provisions
contained in Book 3. In this way, the parties
will be certain that they can fine the content of
the contract to their needs without the risk of
subsequently cancelling a clause. At the mo-
ment, many provisions on obligations and con-
tracts are ambiguous, as they bring rules of con-
duct without being accompanied by the term
“nullity-of-law” (thus indicating imperative
nature), and are not accompanied by the term
“unless the contract provides otherwise” (thus
indicating the nature of the device). By way of
example, we mention Article 971 in the previ-
ous editorial, the character of which is not cer-
tain, but logic would suggest that it has a device
character. The rigor of legal certainty calls for
a new approach when interpreting the nature of
these provisions.

The principle of the operative nature of the
legal provisions of the 3rd Book contains the
following limitations: a) it concerns only those
legal provisions which relate to the rights, ob-
ligations and other legal effects produced by
the contract, including the distribution of risks
in the contract. Therefore, the legal provisions
governing the validity of contracts (including
capacity or formal requirements; or the essen-
tial terms of a named contract) remain impera-
tive; b) even if a legal provision refers to the
legal effects arising from the contract, it shall be
imperative if the penalty for nullity is provided
for by the contract.

The modernized Civil Code introduces anew
chapter on pre-contractual obligations, given
the increasing importance of pre-contractual in-
formation obligations ensuring that parties are
informed before the decision to enter into the
contract is taken. In particular, pre-contractual
information needs the consumer, who is pre-
sumed to be the weaker party to the contract.
Other pre-contractual obligations covered by
the chapter are the obligation to keep confiden-
tial when negotiating a contract and to negoti-
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ate in good faith. This chapter is modeled on
chapter III, Book II of the DCFR.

Regarding abusive clauses in contracts, acts
concluded with consumer, the new regulation
distinguishes between: a) unfair terms in con-
sumer contracts (Article 1072), are those con-
tained in the illustrative lists in Articles 1077 to
1079 and any other clause in a contract between
a professional and a consumer, which has not
been negotiated individually is considered un-
fair if it is proposed by the professional and
puts the consumer at a considerable disadvan-
tage, contrary to good faith; b) unfair terms in
contracts between professionals (Article 1073),
which are terms proposed by a party and which
have not been individually negotiated, and only
if they are included in the list provided for in
Article 1077, and diverge considerably, con-
trary to good faith, from good commercial prac-
tice. The list of unfair terms in these contracts
is thus closed; ¢) unfair terms in contracts other
than those referred to in Articles 1072 and 1073,
which are terms proposed by a party and which
have not been individually negotiated, and only
if they are included in the list provided for in
article 1077, and disadvantage the other party
considerably, contrary to good faith. The list of
unfair terms in these contracts is thus closed.

Contextually, we specify that a new insti-
tution has been introduced, called “Fiducia”
“Trust law”. The working group, together with
the Ministry of Justice, drafted the amendments
and additions to Book 3, including the new Title
IV (Trust). In order to modernize the private law
of the Republic of Moldova and, in particular,
to meet the practical needs of the increasingly
complex civil and commercial circuit, but also
to ensure the implementation of innovations in-
troduced by other amendments and additions to
the Civil Code, it was decided to introduce the
institution of trust in the Civil Code by com-
pleting Book 3 with Title IV. According to the
draft, the trust is defined as a legal relationship
in which a party (the trustee) is obliged to be-
come the owner of an estate (trust estate), to ad-
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minister it and dispose of it, in accordance with
the conditions governing the relationship trust,
for the benefit of a beneficiary or to promote a
purpose of public utility”.

Although trust is based on trust on the Ang-
lo-Saxon legal system, many states in the con-
tinental legal system (to which the legal system
of the Republic of Moldova also belongs) have
introduced the concept of trust in recent de-
cades. The present project is based on Book X -
Trusts from the Draft Common Frame of Refer-
ence of the European Union, developed by the
European academic environment, published in
2008. In addition, they have been studied and
were taken into account the latest legislative de-
velopments at international and European level
and in particular: a) The French Civil Code, in
the wording of Law no. 2007-211 of February
19, 2007, by which Title XIV “On Trust” was
introduced in the French Civil Code; b) the new
Civil Code of Romania, in force since Octo-
ber 1, 2011; ¢) The Civil Code of the Quebec
region; d) the draft EU Directive on Protected
Funds published in 2004.

With regard to inheritance, amendments were
introduced which conditioned a new wording
of Book IV (to be entitled “Inheritance”), start-
ing from the model provided by the German
Civil Code, as well as the way in which this
model was taken over by another post-Soviet
but European state, Estonia, through the Esto-
nian Heritage Act of 2009. Likewise, the latest
legislative developments have been taken into
account in: a) France - French Law reforming
the successions of 2006, Loi n°2006-728 du 23
juin 2006 Law No 2006-728 of June 23, 2006;
b) Romania - the new Civil Code of Romania
in force since 2011 and the new Code of Civil
Procedure of Romania in force since 2013; c)
European law - in particular the developments
introduced by Regulation (EU) no. 650/2012
of July 4, 2012 on jurisdiction, applicable law,
recognition and enforcement of judgments and
acceptance and enforcement of authentic in-
struments in matters of succession and on the
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creation of a European Certificate of Succes-
sion (in force since August 17, 2015).

The draft of Book IV follows the traditional
and established provisions for dividing the in-
heritance into classes. The important conceptu-
al changes, based on the German model, are: 1)
moving the category of inheriting subjects - the
parents of the deceased to the second - second
class of inheriting. This is a typical approach
for continental Europe, both in Germany and
in France or Romania. The deceased’s siblings
and other descendants of the deceased’s parents
inherit, as part of the second grade, in the ab-
sence of the deceased’s parents. 2) the surviving
spouse is a legal heir, but does not belong to any
class of heirs, but inherits together either with
the heirs of class I, II or with the grandparents.
The succession rate of the surviving spouse is
fixed: 1/4 of the inheritance if he comes in com-
petition with the heirs of the first class (chil-
dren, in their absence - grandchildren, etc.); or
1/2 inheritance if it comes in competition with
the class II heirs (parents of the deceased, sib-
lings, or their descendants) or grandparents. In
the absence of the first- and second-class heirs
and if the grandparents are not alive, or if they
have given up the inheritance or been declared
unworthy, the surviving spouse collects the en-
tire inheritance. (Article 2185 of Book IV in
the new wording). These two changes consoli-
date the first class as that of the descendants of
the deceased and ensure a real devolution, i.e.,
the transfer of the inheritance to the younger
generations. At the same time, the number of
first-class legal heirs is reduced and, thus, the
excessive division of property is avoided. It is
further recognized that the descendants (grand-
children) come to inherit on the basis of the
right of representation, taking the place of the
child of the deceased, or the arrival of great-
grandchildren when neither the child nor the
grandchild of the deceased are alive at the date
of opening the inheritance. The children of the
deceased inherit in equal succession shares (Ar-
ticle 2178 paragraph (4) from the draft of Book
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IV). If the child of the deceased was not alive
at the time of the opening of the inheritance,
his/her children (grandchildren of the deceased
from this child) inherit the inheritance share of
this child in equal shares. Another change is
that, if a child of the deceased is declared un-
worthy, it does not disinherit his descendants,
but, according to Article 2174 paragraph (2), in
this case the succession share of the unworthy
is collected by his descendants (in the example
above, the grandchildren of the deceased). The
rule is that if the deceased has no relatives or a
surviving spouse or they cannot inherit for cer-
tain reasons, the state is the legal heir (art. 2190
of Book IV of the Modernized Civil Code).”
With regard to the rules of private interna-
tional law, the working group, in conjunction
with the Ministry of Justice, drafted amend-
ments and additions to the Fifth Book, as well
as other legislative acts. To this end, the latest
legislative developments at international and
European level have been studied and taken
into account, and in particular: a) The Law Im-
plementing the German Civil Code, the Civil
Code of Romania, the Russian Federation, and
Quebec etc.; b) The Hague Convention No. 35
of January 13, 2000 on the international protec-
tion of adults; c) The Hague Convention No.
30 of July 1, 1985 on the law applicable to the
trust and its recognition; d) UNCITRAL model
law on guaranteed transactions, 2016 edition;
e) Regulation (EC) No 593/2008 of the Euro-
pean Parliament and Council of June 17, 2008
on the law applicable to contractual obligations
(Rome I); f) Regulation (EC) No 864/2007 of
the European Parliament and Council of July
11, 2007 on the law applicable to non-contrac-
tual obligations (Rome II); g) Regulation (EU)
no. 650/2012 of July 4, 2012 on jurisdiction,
applicable law, recognition and enforcement of
judgments and acceptance and enforcement of
authentic instruments in matters of succession
and on the creation of a European Certificate of

7 Codul civil al Republicii Moldova din 06.06.2002 (ver-
siunea modernizata)
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Succession. The purpose of the project was to
modernize the private international law of the
Republic of Moldova, according to the latest
European and international trends in the field,
to make the relevant legislation more accurate
and predictable.

4. Peculiarities of the regulation of legal
relations related to other branches of law of
the Republic of Moldova

4.1. Family Law

The evolution of family law in the Republic
of Moldova can be divided into two stages:

Phase I: Period of application of the mar-
riage and family Code, approved by Law No
914-VII of December 16, 1969 (1991-2000);
Phase II: Period of application of the Moldo-
van family Code No 1316 of October 26, 2000
(2000-present).

Thus, the provisions of the Moldovan family
Code No. 1316 of October 26, 2000 are cur-
rently in force. This legislation includes institu-
tions such as marriage; the personal rights and
obligations of the spouses; the legal regime of
the property of the spouses; the contractual re-
gime of the property of the spouses; the legal
relationship between parents and children; the
rights of the child; the rights and obligations
of the parents; the maintenance obligations be-
tween family members; maintenance obligation
between other members of the family; mainte-
nance obligation between spouses and former
spouses; contract on payment of maintenance;
protection and education of children left with-
out parental protection.®

4.2. Labor Law

In the early 1990s, the Moldovan Parlia-
ment adopted the Labor Protection Act of July
2, 1991, the Insurance Act for accidents at work
and occupational diseases of December 24,
1999.

On July 29, 1994, after the proclamation of
the independence of the Republic of Moldova,
the Constitution of the Republic of Moldova

8 Codul familiei al Republicii Moldova nr. 1316 din
26.10.2000
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was adopted, which in Article 43 stipulates that
everyone has the right to work, to free choice of
employment, to just and favorable conditions of
work and to protection against unemployment.

Transformations in economic and social life
after the proclamation of the Republic of Mol-
dova as an independent state, as well as the tran-
sition to a market economy, have created new
problems for institutions that coordinate, orga-
nize and regulate work in the field of occupa-
tional safety and health, such as rapid growth of
the number of economic agents, the emergence
of the private sector, the increase of unemploy-
ment, the intensification of the law avoidance
phenomenon, the discrepancy between the la-
bor relations regulated in the labor protection
legislation in force and those actually existing
in society and lately the increase of the role of
social partners (patronage, unions).

The Republic of Moldova, in accordance
with the rules of international law, has ratified
a number of Conventions of the International
Labor Organization as its member state. These
include Convention No. 81 on Labor Inspection
in Industry and Trade, ratified by Parliament on
September 26, 1995 and Convention No. 129
on Labor Inspection in Agriculture, ratified on
September 26, 1997. Respecting the require-
ments of the ILO Conventions and in order
to harmonize the national legislation with the
norms of international law and the legislation
of the Community of European States, the Par-
liament of the Republic of Moldova adopted on
May 10, 2001 Law no.140-160 XV on Labor
Inspection. By Law no. 139 of June 14, 2013,
the name of the administrative authority was
modified in the State Labor Inspectorate. On
March 28, 2003, the Labor Code of the Repub-
lic of Moldova was adopted.

The legal labor relations are regulated
through the provisions of the Labor Code of the
Republic of Moldova no. 154 from March 28,
2003. Thus, mainly such institutions are regu-
lated, such as: Social partnership in the field
of labor; Collective labor agreements and col-
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lective agreements; Labor contract; Working
time and rest time; Holidays; Payroll and labor
standardization; Warranties and compensa-
tion; Work discipline; Occupational safety and
health; Liability for breach of labor law; Labor
jurisdiction; Supervision and control over com-
pliance with labor legislation.’

4.3. Consumer protection law

The Consumer Protection Institution was
affirmed with the adoption of the Republic of
Moldova Law No. 1453-XII of May 25, 93 on
consumer protection, which was an important
step in this area and laid the foundations for the
legal framework for regulating the legal rela-
tions between consumers and economic opera-
tors.

The 1993 Consumer Protection Act was a
faithful transposition of the protection system
provided by the Russian Federation Consumer
Rights Protection Act of February 07, 1992, ac-
cording to which consumer rights were clearly
regulated and economic operators were disci-
plined by economic sanctions.

At that time, a special control body in the
field did not exist, but a main role was the au-
thority to store and approve standards on the
quality of products and services, namely the
Department of Metrology, Standardization and
Technical supervision (former “MoldovaStan-
dard”), which later reorganized into the services
for Standardization and Metrology (The former
Department for Standardization and Metrol-
ogy), being partly absorbed by the Ministry of
Economy in 2006, and on the part of the con-
trol functions the main State Inspectorate for
Market Surveillance, Metrology and Consumer
Protection, which is now, after a series of re-
organizations, it is identified as the Agency for
Market Surveillance and Consumer Protection.

At the same time as the orientation of our
country toward an European vector that led to
the elaboration of the European Union — Re-
public of Moldova Action Plan, the Republic of

® Codul muncii al Republicii Moldova nr. 154 din
28.03.2003.
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Moldova is encouraged to adopt a new law on
consumer protection, namely the Act No. 105-
XV of March 13, 2003, that has partly taken
on board the European model of defining and
defensing consumer rights and interests.

So far, Law No 105-XV of March 13, 2003
has undergone a number of amendments and
additions, with the scope of consumer protec-
tion being complemented by other special laws,
and some institutions such as unfair terms and
distance contracts being regulated in the Civ-
il Code, with its modernization on March 1,
2019."°

4.4. Business law

The norms related to the branch of busi-
ness law are dispersed in many normative acts
(Civil Code of the Republic of Moldova, Law
on Limited Liability Companies, Law on Joint
Stock Companies, etc.). Therefore, there is no
single normative act that would regulate busi-
ness law relations.

From a historical-evolutionary point of view,
regarding the business law in the Republic of
Moldova, there are three periods: the first - from
1991 until the entry into force of the Civil Code
no. 1107 of June 6, 2002, the second - from the
entry into force of the Civil Code of the Repub-
lic of Moldova no. 1107 from June 6, 2002 until
the modernization of the Civil Code, the third
- from March 1, 2019-present.

The first period. According to the Civil
Code of 1964, citizens could not own means
of production, and personal wealth could not
be used for profit. Article 102 paragraph (4) of
that code stipulated that the personal property
of citizens should not be used to obtain income
originating not from work. The income obtained
from the efficient use of personal property (for
example, rent) is unqualified from work, such
activity being considered a crime and sanc-
tioned by criminal law. Law no. 460/1991 reha-
bilitated private property and allowed citizens
to own plots of land ..., means of production

10 Legea nr. 105 din 13.03.2003 privind protectia consu-
matorilor.
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for carrying out economic activity, production
and income obtained, as well as other goods for
consumption and production”. This rehabilita-
tion led to the unleashing of private initiative.
Thus, the legislator, in its logic of liberalization
of the economy, adopted Law No 845 of Janu-
ary 3, 1992 on entrepreneurship and enterprise,
in which it legalized the entrepreneurial activ-
ity and allowed the formation of legal entities
governed by private law for profit purposes.
This law served as a cornerstone of the market
economy and as a basis for business law, as it
defined the activity of entrepreneur, established
the subjects entitled to carry out such activity
(entrepreneurs), regulated the establishment,
reorganization and liquidation of these topics.
Law no. 845 of January 3, 1992 appeared in the
state law system as an independent law, essen-
tially representing a small commercial code. It
contained general provisions — private and pub-
lic law — developed in other legislation, namely
the laws on: limited liability companies; coop-
erative; foreign investment; state-owned com-
pany; bankruptcy; and patenting of entrepre-
neurs in the regulations: companies; the state
registration of undertakings, etc. All these acts
formed a set of legal rules, appointed by the au-
thors of this work Business Law. In our coun-
try, however, as in the states with commercial
codes, the whole arsenal of legal mechanisms
from the Civil Code was used in the entrepre-
neurial activity.

The second period. The members of the
commission for the elaboration of the Civil
Code raised the issue of the distinct regulation,
in a separate law, of the relations between the
persons who carry out entrepreneurial activity
or in provisions incorporated in the Civil Code.
The majority was in favor of a unitary regula-
tion, arguing that the elaboration of commercial
codes is a thing of the past. It was mentioned in
particular that there is a tendency to adopt civil
codes, citing as an example the legal systems
of Italy and the Netherlands which have uni-
tary civil codes, which has no negative impact
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on the economies of these countries. Moreover,
some states in the former Soviet Union (Rus-
sian Federation, Kazakhstan, Georgia) have
also developed civil codes that uniformly regu-
late civil and trade relations.

The legislature supported the working
group’s ideas while maintaining the proposed
structure. The Civil Code of the Republic of
Moldova no. 1107/2002 regulates the relations
related to the entrepreneurial activity, as well as
the legal status of the persons who intend to carry
out entrepreneurial activity (hereinafter referred
to as entrepreneurs). This fact results from the
provision of Article 2 paragraph (4), according
to which the civil legislation regulates the rela-
tions between natural and legal persons, those
who have the quality of professional, as well as
those who do not have the respective quality.
If Law n0.845 of January 3, 1992 and the Civil
Code of 1964 coexisted, and this coexistence,
in principle, laid the foundation of dualism, the
provisions of the Civil Code no.1107 / 2002,
however, almost completely replaced those of
Law no.845 of January 3, 1992. Although it has
not been expressly repealed, most of its rules
cannot be applied, as the rules of the Civil Code
cover the entire field of regulation. This tacit re-
peal leads to a change in the private law system,
and civil law incorporates private business law
rules. However, this reality does not deprive the
authors of the right to think about and predict
a possible detachment of business law and the
formation of a distinct branch of law."

Following the adoption of the Civil Code
of the Republic of Moldova on June 6, 2002,
a series of normative acts related to the field of
business law were adopted, such as the Law on
Limited Liability Companies no. 135 of June
14, 2007, Law on state registration of legal en-
tities and individual entrepreneurs no. 220 of
October 19, 2007, the Law on the regulation by
authorization of the entrepreneurial activity no.
160 of July 22, 2011.

' Baies, S., Rosca N., Dreptul afacerilor, Vol. L., Chisinau,
2004, p. 11-12.
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The third period. In the context of the pro-
cess of substantially amending the Civil Code
of the Republic of Moldova, a number of insti-
tutions defining the field in question have been
modernized, especially those concerning the in-
stitution of administration of legal entities, the
person of the administrator and its obligations.

4.5. Intellectual property law

The creation of the institutions, structures
and tools necessary for an efficient activity of
protection of intellectual property has been in
the center of attention of the leadership of the
state of the Republic of Moldova from the very
beginning.

Thus, among the first decrees of the Presi-
dent of the Republic of Moldova are those
on the establishment of the State Agency for
Copyright (ADA) of November 25, 1991 and
the State Agency for the Protection of Indus-
trial Property (AGEPI) of May 25, 1992, which
constituted the cornerstone of the national intel-
lectual property system.

Subsequently, based on the Code on Science
and Innovation and Government Decision no.
1016 of September 13, 2004, the State Agency
for the Protection of Industrial Property merged
with the State Agency for Copyright, the new
institution being named the State Agency for
Intellectual Property (AGEPI). Through this in-
stitutional unification, in the Republic of Mol-
dova the foundations of a consolidated national
intellectual property system have been laid,
which includes all the administrative-organi-
zational, normative and infrastructure elements
that ensure the protection and capitalization of
intellectual property objects (IPO) at national,
regional level, and worldwide.

The central role in this process belongs to
AGEPI, which organizes and manages the na-
tional system of intellectual property protec-
tion, develops and implements its development
strategy, determines the directions and ensures
the implementation of the policy of the Repub-
lic of Moldova in the field of intellectual prop-
erty protection.
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At the stage of setting up the national intel-
lectual property system (1992-1995), the core
of specialists in the field was created, the first
normative acts were adopted, the institution of
authorized agents was set up, bilateral and mul-
tilateral cooperation with international organi-
zations and patent offices abroad was extended,
etc., and accession to the most important inter-
national conventions in this field has contrib-
uted to the integration of the Republic of Mol-
dova into the international system of protection
of intellectual property.

The period 1996-2003 is considered to be
the stage of improvement and modernization of
the system, which is characterized by the im-
plementation of intellectual property laws and
the implementation of all legal protection in-
struments it provides, by improving the quality
of the training and development of a large num-
ber of authorized professionals and authorized
representatives, by setting up the first associa-
tion for the collective management of copyright
rights, through fruitful cooperation with the
WIPO (World Intellectual property Organiza-
tion) and with the intellectual property offices
of other states. At this stage, the most important
milestone was the harmonization of the relevant
laws with the current rules of international law,
in particular with the TRIPS Agreement, which
contributed to the accession of the Republic of
Moldova to the WTO in 2001. During this pe-
riod, the Republic of Moldova has signed up to
a number of agreements and treaties adminis-
tered by WIPO or those from the CIS area.

The next steps focused on the consolida-
tion and intense popularization of the system,
the elaboration of the Strategy for the develop-
ment of the national IPO protection system un-
til 2010, of the National Strategy in the field of
intellectual property until 2020. This period is
characterized by a collaboration close relation-
ship with IP offices in other countries, through
multiple activities to promote IP, by attest-
ing the first evaluators of IPOs, but especially
by a massive spread of IP knowledge among
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business circles, pre-university and university
educational institutions and research, public
administrative, legal, customs, etc.

Currently, like business law, the rules related
to intellectual property law are contained in a
number of organic regulations:

- The law on copyright and related rights no.
139 from July 2, 2010

- Law on trademark protection no. 38 from
February 29, 2008

- Law on the protection of industrial designs
no. 161 of July 12, 2007

- Law on the protection of inventions no. 50
from March 7, 2008

- Law on the protection of plant varieties no.
39 of February 29, 2008

- Law on the protection of integrated circuit
topographies no. 655 of October 29, 1999

- Law on the protection of geographical in-
dications, designations of origin and tradition-
al specialties guaranteed no. 66 of March 27,
2008.

4.6. Competition law

In the Republic of Moldova, the system of le-
gal Regulation of the protection of competition
originated in the early 90’s of the 20th century
by approving the decision of the Government
of Moldovan SSR No. 2 of January 04, 1991 on
urgent measures to demonopolize the national
economy of the Republic of Moldovan SSR,
which declares as one of the main directions of
the economy the development of the spirit of
competition and the limitation of monopolistic
activity. Subsequently, the Law of the Repub-
lic of Moldova No. 906 of January 29, 1992
on the limitation of monopolistic activity and
the development of competition was approved,
which laid the foundations for the system of le-
gal Regulation of competition.

As a result of the fact that the abovemen-
tioned law was predominant declaratory, the
competition Protection Act No. 1103 was ap-
proved on June 30, 2000, which contains broad-
er regulations on anti-competitive acts.

Subsequently, in 2007, from an institutional
point of view, the first specialized body in the field

Ne 1, 2021

of competition was set up - the National Agency
for the Protection of Competition. Simultane-
ously with the development of the national econ-
omy, the need arose to adopt a complex regula-
tory framework, which would correspond to the
evolutionary trends at the local level.

Thus, in the full process of absorption, ad-
justment and implementation of international
practices in the field of economic activities, the
legislature of the Republic of Moldova adopted
on July 11, 2012 the Competition Law was ad-
opted. The normative act in question generated a
new order for the protection of competition and
competitors, promotion, monitoring, investiga-
tion, sanctioning and involvement on the spe-
cific competitive environment of the Republic
of Moldova.'? In the same context, the national
body empowered with the protection of compe-
tition was reformed - the National Agency for
the Protection of Competition was transformed
into the Competition Council of the Republic
of Moldova.

Conclusions

In conclusion, we mention the following:

The history of the evolution of the codifica-
tion of private law in general and of civil law in
particular in the Republic of Moldova is divid-
ed into 3 periods: a) 1991-2002 (period of ap-
plication of the Civil Code of the MSSR from
1964); b) 2002-2019 (period of application of
the provisions of the first Civil Code of the Re-
public of Moldova as an independent state); ¢)
2019-present (period of application of the mod-
ernized Civil Code);

The provisions of the first Civil Code of the
Republic of Moldova were partially taken from
the model of the Civil Code of the CIS states;

The provisions of the modernized Civil
Code have, in general, been taken over from
European private law, as well as from suprana-
tional acts of a governing nature, without bind-
ing legal force (DCFR);

12 Gorincioi, C., Cercetarea instrumentelor juridice de
contracararea a actelor de concurenta neloiald. Chisinau,
2019, p. 43-44.
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The modernization of the Civil Code of the
Republic of Moldova (amendments entered
into force on March 01, 2019) represented a
real revolution of national civil law in the con-
text in which major conceptual changes were
made to the normative act in question;

With regard to other branches of private law,
we specify that they are, alternatively, (I) codi-
fied (family law, labor law) or (I) scattered in
different normative acts (consumer protection
law, competition law, business law, property
law intellectual property).
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human right, including the right to express, transmit and receive opinions and information without the
interference of public authorities. Freedom of expression is one of the most cherished constitutional
rights in democracies. Freedom of expression affects every aspect of our social and political system
and receives explicit and implicit protection in every modern democratic constitution. Moreover, it is
frequently mentioned in public discourse and has inspired an impressive volume of legal and philo-
sophical literature. Since its inclusion in Article 19 of the Universal Declaration of Human Rights,
the right to freedom of opinion and expression has been protected in all relevant international human
rights treaties. In international law, the freedom to express opinions and ideas is considered essential
both at the individual level, insofar as it contributes to the full development of a person, and being a
cornerstone of a democratic society.

Keywords: freedom of speech, constitutional freedom, fundamental right, Republic of Moldova,
Transnistria.

LIBERTATEA DE EXPRIMARE CA DREPT FUNDAMENTAL iN CONTEXTUL
SITUATIONAL AL REPUBLICII MOLDOVA SI TRANSNISTRIA

Dreptul la libertatea de exprimare si informare este garantat de articolul10 din Conventia europeana
pentru protectia drepturilor omului si a libertatilor fundamentale (CEDO) in toate statele membre
ale Consiliului Europei. Jurisprudenta Curtii Europene a Drepturilor Omului (CEDO), care aplica
articolul 10, trebuie consideratd un standard international de autoritate cu privire la protectia acestui
drept al omului, inclusiv dreptul de a exprima, transmite si primi opinii si informatii fara interferenta
autoritatilor publice. Libertatea de exprimare se numard printre cele mai pretuite drepturi constitutionale
din democratii.Libertatea de exprimare atinge fiecare aspect al sistemului nostru social si politic si
primeste protectie explicita si implicita in fiecare constitutie democratica modernd. Mai mult, este
frecvent mentionata in discursul public si a inspirat un volum impunator de literatura juridica si
filosofica. De la includerea sa in articolul 19 din Declaratia universala a drepturilor omului, dreptul
la libertatea de opinie si de exprimare a fost protejat in toate tratatele internationale relevante privind
drepturile omului. In dreptul international, libertatea de a exprima opinii si idei este consideratd
esentiala atat la nivel individual, in masura in care contribuie la dezvoltarea deplina a unei persoane
si fiind o piatra de temelie a societatii democratice.

Cuvinte-cheie: libertate de exprimare, libertate constitutionala, drept fundamental, Republica
Moldova, Transnistria.
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LA LIBERTE D’EXPRESSION EN TANT QUE DROIT FONDAMENTAL DANS LE
CONTEXTE SITUATIONNEL DE LA REPUBLIQUE DE MOLDOVA ET DE LA
TRANSNISTRIE

Le droit a la liberté d’expression et d’information est garanti par [’article 10 de la Convention
européenne de sauvegarde des droits de I’homme et des libertés fondamentales (CEDH) dans tous les
états membres du Conseil de I’Europe. La jurisprudence de la Cour Européenne des Droits de [’Homme
(CEDH), appliquant!’article 10, doit étre considérée comme une norme internationale d’autoritéence
qui concerne la protection de ce droit de I’homme, y compris le droit d’exprimer, de transmettre et de
recevoir des opinions et des informations sans ingérence des autorités publiques. La liberté d’expression
est ['un des droits constitutionnels les plus chers dans les déemocraties.

La liberté d’expression touche tous les aspects de notre systeme social et politique et bénéficie d une
protection explicite et implicite dans toute constitution démocratique moderne. De plus, il est fréequemment
mentionné dans le discours public et a inspiré un volume imposant de littérature juridique et philosophique.
Depuis son inclusion dans [’article 19 de la Déclaration universelle des droits de [’homme, le droit a la
liberté d’opinion et d’expression est protégé dans tous les traités internationaux pertinents relatifs aux
droits de [’homme. En droit international, la liberté d’exprimer des opinions et des idées est considérée
comme essentielle a la fois au niveau individuel, dans la mesure ou elle contribue au plein développement
d’une personne et constitue une pierre angulaire de la société démocratique.

Mots-clés: liberté d’expression, liberté constitutionnelle, droit fondamental, République de Moldova,
Transnistrie.

CBOBOJA CJIOBA KAK ®YHJAAMEHTAJIBHOE ITPABO B CUTYALIUOHHOM
KOHTEKCTE PECITYBJIMKHU MOJIIOBA U ITPUTHECTPOBbSI

Ilpaso na c60600y evipasicenusi MHeHull U uHGopmayuu capanmupyemcs cmamoeii 10 Esponetickoil
KOHGEeHYUU 0 3auume npas yenosexa u ocHosHuix ¢80600 (EKIIY) 6o ecex eocydapcmeax-unenax Co-
sema Egponwl. [Ipeyedenmnoe npaso Esponetickozo cyoa no npasam yenogexa (ECIIH), npumensiowee
cmamwio 10, 00MAHCHO pAcCMampusamvCs Kax MeicOyHapoOHblLil CManoapm e1acmu 8 001ACmu 3auumbyl
9MO20 NPasa 4enosexa, 6KAIYAs NPABO GbIPANCAMD, NEPedasams U NOAYHAMb MHEHUs U UHGOpMayuio
be3 emewamenscmea 2ocyoapcmeenivix opeanos. Ceo600a blpasjiceHusi MHeHUs - 00OHO U3 Haubonee
BAICHBIX KOHCMUMYYUOHHBIX NPA8 6 demokpamudeckux cmpanax. C60600a 6bipadicenuss MHeHUs 6ausem
Ha 6ce acnekmul Hauleli COYUANbHOU U NOAUMULECKOU CUCTNeMbL U NOTYUaem NPAMYIO U KOCBEHHYIO 3a-
WUmy 8 Kaxicool co8peMeHHol 0eMoKpamuieckol Koncmumyyuu. bonee moeo, ona yacmo ynomunaemcsi
6 NYONUYHOM OUCKYPCe U NOCTYIHCULA 80OXHOBEHUEM O/ CO30AHUSL BHYUWUMETbHO20 00beMa Npaeosoll U
Gunocoghcrou numepamypuoi. C mMomenma exmovenust ¢ cmamoio 19 Beceobuyeli Oexnapayuu npag ueino-
6eKa Npago HaA 60000y MHEHULL U UX CB0O0OHOE GbIPAICEHUE 3AUWUULAEHICI B0 6CEX COOMBEMCMEYIOUUX
MEANCOYHAPOOHBIX 002080PAX NO NPABAM YeN08eKA. B MeacIyHapooHoMm npase c60600a 8blPAdICEHUsL MHEHULL
U udell cuumaemcs 6aMHCHOU KAk HA UHOUBUOIYATLHOM YPOGHE, NOCKOIbKY OHA CROCOOCMEYem NOTHOMY
Ppazeumuio 4enosexa, max u AeIsAemcs Kpaey20ibHblM KAMHeM 0eMOKpamu4ecko2o obujecmaa.

Knroueswle cnosa: c60600a ciosa, KOHCmMumyyuorHas c60600a, ochosHuvle npasa, Pecnyonuxa Mon-
oosa, [Ipuonecmposywe.

Introduction

The actuality and importance of the theme.
The main form of organizing the legal rela-
tionships between the governmental powers
and individuals is expressed in constitutional
democracy. In its essence is characterized the
presence of a written or unwritten constitution
that represents the supreme law in the state
and serves as a guarantee against the infringe,

even by the governmental powers, of the main
human rights, that due to historical and ratio-
nal circumstances, people cannot be deprived
of, such as the right to live, freedom, property
rights, equality, education and vote. Freedom
of speech is one of the most important, a sine
qua non right of all constitutional rights.

With regard to this fact, freedom of speech
shall be defined as a fundamental, natural rights
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according to which individuals must have the
rights to express ideas through oral language
and in writing, gestures or images, in any ma-
terial way and concerning different matters,
politics, religion, economy, history, social mat-
ters, legal issues, without fearing or suffering
censorship or punishment. Even though, despite
of how broad this concept might be interpreted,
freedom of speech is not conceived as a right
that grants the possibility of individuals to
express everything that can be uttered. In the
field of free speech legal doctrine, for example,
the freedom of speech protection shall not be
granted to anindividual falsely shouting fire in
a public place and causing panic. This eloquent
example expresses anopinion that stays as one
of the most powerful in free speech thinking
and ruling everywhere: freedom of speech is
a limited right and does not cover all kinds of
public expression.

The right to freeexpression is one of the
main fundamental human rights. Consecrated
in the Constitution of the Republic of Mol-
dova, it explains on the one hand the impor-
tance of application as a mean of guaranteeing
the expression of opinion and involvement of
civil society in the legal evolution of the state,
and on the other hand evokes the qualitative
expression of defending citizens’ rights and
freedoms.

The actuality of the approached subject
also lies in the fact that by constitutionalizing
the right to free expression, at least two main
goals are achieved: firstly, the right of citizens
to freely express their personal opinions is
guaranteed;secondly, the citizen who resorts to
this possibility, is protected by the constitutional
norm, against any acts of persecution, sanction-
ing and punishment for his opinions expressed
according to the law.

Free speech is commonly thought to promote
democracy. Democracy rests on the principle
of self-government, whereby political decisions
ultimately belong to citizens either directly
or through representatives. In the logic of the
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system, freedom of speech fulfills central
functions, such as allowing voters to make
informed choices in elections. Also, thanks to
freedom of speech, people can influence public
policies, and authorities are subject to criticism
that may lead to their replacement. Abuse of
power and corruption can be denounced and
maybe prevented by fear of revelation. Beyond
that, conflicting interests in the community are
identified and accommodated in favor of social
stability, and individuals and minorities that
openly dissent may relieve frustrations and do
not need to use violence as an alternative to get
power, to fight government programs or to gain
attention for reformist claims. Finally, better
political deliberations should be taken with the
audience of all sides of debate.

The normative regulations, of the studies
in the field and of the incomplete fundamental
comparative analyzes confer an even more
serious connotation on the researched issue,
as the institution of the right to free expression
presupposes one of the few means of defend-
ing the citizens against state abuses. Defective
application of legal provisions in this regard
affects the interest of society as a whole.

Taking into account the citizen’s involve-
ment in the decision-making process through
the right to free expression, we express our
belief that at the moment the issue of studying
and ensuring the free expression of opinion is
of unquestionable actuality because:

- we are in a process of transition to democ-
racy, which shows that we are barely learning
what democracy is, which implicitly involves
ensuring the realization of the right to free
expression;

- the mechanism for realizing the right to
free expression is in continuous formation with
the involvement of new circumstances due to
the evolution of social life.

- the legal regulation and the realization of
the right to free expression require a perma-
nent analysis both of the legal framework in
the matter and of the practical activity of the
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authorities in order to assess its efficiency and
the responsibility with which it is respected;

- the situation of power in the state and the
decrease of the citizen’s trust in the state au-
thorities became more and more accentuated,
moment that emphasizes more and more the
need of viable solutions for the consolidation
of the trust and of the constructive dialogue
between these subjects.

Taking into account the stated moments, we
consider that the scientific investigation of this
subject is fully current, in order to elucidate the
solutions likely to strengthen the role of the right
to petition for the development of democracy.

Destined for the multifaceted research of the
right to free expression from the definition of
philosophical concepts to the forms of realiza-
tion it covers in all social relations, there is also
the need to substantiate unique concepts of the
institution of the right to free expression, with
the possibility of correct application. material
law through those of formal law.

The actuality of the paper derives from the
fact that in the field literature, it will bring its
additional contribution through the legal ap-
proaches performed, so it is a paper following
the implementation of scientific syntheses,
research, able to result in clear concepts, rules,
procedures, implementation based on strict
observance of legal provisions.

Scientific research methodology. The
process of investigating issues related to the
constitutional guarantees of freedom of ex-
pression is based on the study of theoretical,
normative-legislative doctrinal material, the
jurisdictional experience of the ECHR, as well
as the Republic of Moldova.

Regarding the methodological and theoreti-
cal-scientific support of the paper, it manifests
different research methods, such as:

a) the logical method that represents different
arguments on the deductive way;

b) the comparative method, extremely useful
in comparing the acts that regulate and guaran-
tee the freedom of expression of opinion;
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c) the historical method based on revealing
the meaning of past events;

d) the sociological method that includes dif-
ferent sociological instruments;

e) the quantitative method that contributes
to the systematization and legislative evidence,
storage and systematization of legal scientific
information.

Using the methods highlighted above, it
was possible to study and analyze the whole
complex of issues related to the international
and national regulations of the current constitu-
tional of the Republic of Moldova on the right
to freedom of opinion and expression.

Freedom of expression is among the most
respected and appreciated constitutional rights
in constitutional democracies. It was adopted
and applied in almost allmodern and contem-
porary constitutions, as well as in international
treaties establishing the main human rights and
liberties. In most of cases it is classified as an
essential right protecting individuals from abuse
and infringe of other rights by the state. It is
considered to be fundamental to contemporary
democracies either in the idea that it is a premise
to the emergence of constitutional democra-
cies and/or that it is closely related to essential
democracy values such as independence, indi-
vidual sovereignty, dignity and liberty. At the
same time, the goal of what speech is defined
as, what speech should to be protected, the im-
portance or the value given to the protection of
freedom of speech with regard to other rights or
policy concepts, and the reasons of its protec-
tion are highly disputed. These disputes have
essential political and legal implications and are
reflected in the differential protection granted
to speech in different jurisdictions.

Freedom of speech, case of the Republic of
Moldova and Transnistria

The maindoctrinal and theoretic issue is to
determineif the freedom of speech should be
protected in a wider manner or in a different
maned than non-speech activities. While pro-
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tecting the freedom of speech we give more
importance to speech related issues than to non-
speech ones. The doctrinal debate with regard
to the arguments for protecting speech also dis-
cover of what can be considered as speech. Only
the action of expressing thoughts and ideas that
at emphasize and give value to the concepts
underlying the protection of speech could be
considered as speech. As a consequence, recog-
nizing of the standardsthat are the basis of the
protection of free speech also determines what
actionscan be considered as speech. That is why
in legal and normative definitions we can find
what namely is considered speech and what is
considered protected speech, notions that are
often interrelated.

The issue of what can be considered free
speech is one of the most controversial theoreti-
cal and legal disputes. Often the idea of what
could be considered speech is determined by
normative regulations. Even though, it is ob-
vious that the discussed term is much too nar-
row to describe all the actions that are usually
named by the right to free speech. The usual
meaning of speech does not cover in full the
concept of free speech protected nationally and
internationally. Actions likewaving a manifest
during a meeting, promotion of political par-
ties and ideology by wearing the signs of that
party and production of art related objects are
also under the protection of the right to free
speech. Differently, there are actions that are
namely speech that are not under the protec-
tion of the right to free speech, such as social
hate promotion. In many cases the freedom of
speech gives protection tospoken activities like
the activities that convey ideas, expresses feel-
ings, or express attitudes. Yet not all activities in
the field of communication are under protection,
for example the physically attacking a person
as an expression of racial and/or sexual hatred
is not protected by the right to free speech even
if it is an expression of thought.

Freedom of speech and expression covers
a much wider concept and phenomenon that
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is expressed in different fundamental rights
as speech, religion, equality, etc. So, the pro-
tection given by the freedom of speech and
expression is a supplementary guarantee and
covers other rights. One of the importantissues
of the doctrine of rights and a theory arguing
the protection of any given right is to reason
the arguments underlying the differential pro-
tection of actions, all of which tend to cause
similar benefits and generate similar harms. In
the context of freedom of speech and expres-
sion, it is most important to argue the reasons
determining the differential protection of spo-
ken and non-speech actions that have the same
autonomy.

Among the usualargumentswith regard to
the freedom of speech is that the freedom of
speech is a premise for any constitutional de-
mocracy and free society, because the concept
of constitutional democracy is debatable, it
is to be eloquent that there are more different
constitutional democracy-based justifications
for freedom speech and expression. The main
advantage of a constitutional democracy is the
creation of the procedure of guarantee of equity.
Or constitutional democracies are based on the
idea that most of the decision are the expression
of the people and are directed for the develop-
ment of the society.That is why freedom of
speech and expression guarantees the right of
individuals that are not exponents of the state
power to influence the decision process and/
or to protect themselves from abuse of state
power. Freedom of speech and expression is
fundamental through those arguments and basic
for the development of not only a constitutional
democracy, but as well as, a participative de-
mocracy.

In order to develop democracy pluralistic
state has to provide an overview of the prin-
ciples on the basis of which it develops diverse
options and program policy of governing the
country, to organize activities transparent to
government and to all public authorities, found
its embodiment in expressing the diversity of
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conceptions and opinions that are interposed
between the individual and the state in the
relations that take place between the members
of the society and various state and non- state
institutions [8, p.37 ].

Ensuring pluralism in all species it’s in par-
ticular pluralism political, is regulated by mul-
tiple documents and instruments international
because at base basis philosophy of pluralism
it is the very idea of freedom of the individual
in the sense politically. With the freedom policy
in her company pluralistic citizen continues
to be manifest as in -a framework pluralistic
institutionalized state [2, p.26].

Being the center of numerous controversies
and debates at level national and international,
both from the perspective of theoretical, but
also practical, theme achievement freely the
right to express freely the opinion, presents
a real interest, individually and collectively,
create a framework generous the discussion
also involves the need to clarify the report with
other rights or interests fundamental belonging
authorities national or individuals [6, p.44].

Freedom of expression of opinion is a right
integrator, a right generator, which generates
and other rights and freedoms are inextricably
linked with each other and there only in whole.
In this sense, are the relevant statements of
Frederic Sudre who believes that freedom of
expression of opinion is both a right in itself
and an as indispensable or injurious to the
realization of other rights (freedom of speech
is indispensable freedom of assembly, but may
bring prejudice to the right to life private); both
a right individual that takes the freedom spirit
of each person, and a law convivial, allowing
communication with others [8, p. 351].

The subjective right is the prerogative, con-
ferred by law in virtue of which the holder of
the right can and sometimes even must, to carry
out a certain conduct and to ask others conduct
a conduct proper law of his, under the sanction
provided by law, in order to capitalize the inter-
est staff directly, born and actual, legitimate and

legally protected, the agreement with interest
general and the rules of social coexistence [3,
p-136].

Article 8 of the Constitution of the Republic
of Moldova sets available through which un-
dertakes to comply strictly and in good faith the
obligations that in return the treaties to which
it is part, and regulation of constitutional of
Article 32 guarantees all member states the
right to free expression of opinion.

Limits the exercise of the right to freedom
of opinion and expression specifying -the fact
well known that any right ends there where
begin the rights of others. We attribute this
sentence full legal quality, because, really,
every holder of rights and freedoms has ob-
ligations, both in terms of legal, and morally
to exercise rights in such a way that it should
not to affect the rights and freedoms of others.
Being disseminated in the public, it is normal
that freedom of expression should be subject
to some limitations of the freedoms of others
and the needs of defense of the public interest
[3, p. 24].

Organizing policy of any social human
community gives rise to a complex variety
of relationships between governors and the
governed, to which regulation by rules has as
objective to ensure a harmonization of inter-
ests, specific to different socio-professional
categories, and exclusion ofpotential conflicts
generated by the violation of rights and le-
gitimate interests of citizens. No society can
claim that has not failed to totally meet the full
requirements of group or personal interests of
people and to prevent abuses of the public ad-
ministration, violation of rights and legitimate
interests of citizens protected by law. This is
the reason for which constitutions establishe,
in general, access to free justice and the right
of any person aggrieved by an authority pub-
lic to address court, to have their recognized
rights violations by public government, or the
right of citizens the address petitions topublic
authorities [1, p.121].
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In terms of realization and application of law
mentioned we present and analyze the latest
developments of this right both in the Republic
of Moldova, as and in Transnistria.

Case study Transnistria

Authorities closely monitor and control the
public media, and Sheriff Enterprises dominates
private broadcasting, leading to widespread
self-censorship. The territory’s few independent
print outlets have limited circulation. Criti-
cal reporting can result in reprisals including
criminal charges, and the government also
uses bureaucratic obstruction and withholding
of information to inhibit independent journal-
ism [10].

Legislation adopted in 2016 gave authorities
even greater control over state media outlets,
including the power to appoint editorial staff,
and enabled officials to limit media access to
their activities and bar the use of recording
devices [10].

Travel restrictions related to COVID-19
further limited access to the territory for Mol-
dovan and foreign journalists during 2020.
Separately, telecommunications regulators in
January suspended the license of LinkService,
a smaller competitor of Transnistria’s leading
internet service provider, which is owned by
Sheriff Enterprises. An appellate court blocked
the decision in April and allowed LinkService
to continue operating at least through the end
of the public health emergency [10].

Legal restrictions on certain kinds of speech
discourage free discussion. Among other pro-
visions related to defamation or insult of the
authorities, the criminal code penalizes public
expression of disrespect for the Russian peace-
keeping mission [10].

Speech-related prosecutions of dissidents,
activists, and ordinary social media users have
become more common in recent years, inhibit-
ing expression by other residents. In addition to
the cases against Communist Party politicians
during 2020, a criminal investigation regarding
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incitement to extremism was opened in March
against Larisa Kalik, who had recently pub-
lished a book documenting abusive conditions
in the Transnistrian military. She fled the terri-
tory as a result. Also in March, it was reported
that pensioner Tatiana Belova and her husband,
SergheiMirovici, had been sentenced to three
years in prison for “extremism’ and “insulting
the president” via posts on Telegram in 2019.
Belova was released in July, but Mirovici re-
portedly remained in prison [10].

Case study Republic of Moldova

The media environment is dominated by
outlets connected to political parties. With few
exceptions, nationally broadcasting television
stations are owned by people affiliated with
political parties. Reporters have previously
faced difficulty accessing publicly important
information and threats of legal action from
public figures and politicians [9].

Journalists were also affected by the govern-
ment’s COVID-19 response. In March 2020, the
Moldovan media regulator attempted to restrict
outlets from quoting unofficial sources, before
rescinding that decision a day later. Journalists
also faced longer waits for the fulfillment of
access-to-information requests due to COVID-
19-related policy changes [9].

There is a good degree of academic freedom
in Moldova. However, the Orthodox Church
strongly indoctrinates the Moldovan educa-
tional system, with educational officials at all
levels frequently promoting the church and
Orthodox beliefs [9].

Individuals have generally been able to en-
gage in discussions of political nature without
fear of retribution. However, under the PDM’s
rule, there were credible concerns that criticiz-
ing the government or affiliated actors could
lead to damaged career prospects. Private dis-
cussion was curtailed by surveillance against
the opposition, journalists, and civil society
actors. However, these fears subsided after the
2019 fall of the PDM government [9].
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Conclusions

Mass communication became particularly
of importance in politics and business to gov-
ernments and society, due to the possibilities
offered, to inform and influence people, which
has caused a certain blurring of forms of
traditional ways of communication. Political
parties, especially those who are in govern-
ment, but also those in opposition, sre always
in competition of disinformation, manipulation
of opinion by creating opinions favorable to
work their interests or ideology on which they
promote. Misinformation must be banned and
sanctioned.

Developing ofmodern technology in the
means of communication made the society
to confront with issues of regulatory policies
particularly complex ones, in connection with
written media, with broadcasting and television
which are of nature to exert a great influence
on public opinion. Thus, misuse can bring to
significant harm to the rights and freedoms of
the individual, as well as conduct the bases of
democratic public life.

The information, in some cases, infringes
honor, dignity and reputation of professional,
and may be distorted by the critics, by manipu-
lating opinion, by misinformation, by hiding the
truth, through surveys of opinions or even by
silence. Such a situation should be banned and
imposed sanctions by standards legislation.

The right to free expression is the main topic
discussed in many works of local as and foreign
scientists which is represented as a mean of
preventing an injustice.

In connection with democracy, freedom
of speech tends only to justify the coverage
of ideas and messages with political content
or interacting in the political process. So, if
democracy was the only basis for protecting
freedom of speech, things like self-help litera-
ture, commercial advertising, sports journal-

ism and entertainment magazines would be left
out of perspective. More important: the same
could happen with allegedly defamatory or
invasive statements. Probably, these types of
speech would be understood as not belonging
to the constitutional worries, and in this case,
greater or lesser freedom related to them would
then depend on the legislative power. But this
is not how things are: freedom of speech is
valued for reasons other than democracy, and
then, it justifies much more than just political
messages.
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The article contains a study in the field of interaction and dependence of constitutional guarantees
of human rights in the Republic of Moldova on power, economy and capital. An example is given of the
set of meanings and forms of this democracy, the measure, level and values of the citizens who make up
a collective or make up the crowd, from the point of view of organizing the means by leading the people
over the state. The causal relationship is analyzed between the interaction and the direct dependence of
the implementation of the constitutional norms on the political will, the level of the economy, including
the interest and purpose of the capital dictatorship. This prism studies the real issue of democracy in
the Western sample regarding the completeness of citizens' expectations. The article provides an assess-
ment of democratic values in their presence, ie form. The most frequent and richest opinions, ideas and
doctrines are evaluated, for the general ideological purpose, in order to effectively achieve objectives,
including the subsequent onset of certain consequences. A comparative analysis is made regarding the
opinions of other authoritarian specialists in this field.
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INTERACTIUNEA GARANTIILOR CONSTITUTIONALE A DREPTURILOR OMULUI
CU PUTEREA, ECONOMIA SI CAPITALUL

Prezentul articol contine un studiu in domeniul interactiunii si dependentei garantiilor constitutionale
ale drepturilor omului in Republica Moldova de putere, economie si capital. Autorul analizeaza setul
de sensuri si forme ale acestei democratii, masura, nivelul si valorile cetdtenilor care alcatuiesc un
colectiv sau o multime de persoane, din punctul de vedere a mijloacelor si metodelor de aplicare a
principiilor democratice prin prisma implicarii cetatenilor in conducerea statului. Relatia cauzald este
analizata intre interactiunea si dependenta directa a punerii in aplicare a normelor constitutionale
prin vointa politica, nivelul economiei, luand in consideratie interesul si scopul capitalului. Este pusa
in discutie si problema reald a democratiei de tip occidental cu privire la asteptarile cetatenilor.
Articolul ofera si o evaluare a valorilor democratice in actuala lor forma si continut. Sunt analizate
cele mai frecvente si independente opinii, idei si doctrine. La fel, se efectueaza un studiu din punctul
de vedere general ideologic si obtinerea unor efecte obiective, inclusiv aparitia ulterioara a anumitor
consecinte. Se face, la fel, si o analiza comparativa cu privire la opiniile altor renumiti specialisti in
acest domeniu.

Cuvinte-cheie: democratie, Constitutie, drepturile omului, putere, economie, capital, stat de drept.

INTERACTION DES GARANTIES CONSTITUTIONNELLES DES DROITS DE L'HOMME
AVEC LE POUVOIR, L'ECONOMIE ET LE CAPITAL

Cet article contient une étude dans le domaine de l'interaction et de la dépendance des garanties
constitutionnelles des droits de I'Homme en République de Moldova vis-a-vis du pouvoir, de l'économie
et du capital. L'auteur analyse l'ensemble des significations et des formes de cette démocratie, la mesu-
re, le niveau et les valeurs des citoyens qui composent un collectif ou beaucoup de personnes, du point
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de vue des moyens et des méthodes d'application des principes démocratiques a travers le prisme de
l'implication des citoyens dans la direction de I'Etat. La relation causale est analysée entre l'interaction
et la dépendance directe de la mise en ruvre des normes constitutionnelles par la volonté politique, le
niveau de l'économie, en tenant compte de l'intérét et du but du capital. Le véritable probleme de la dé-
mocratie de type occidental en ce qui concerne les attentes des citoyens est également analysé. L'article
fournit également une évaluation des valeurs démocratiques dans leur forme et leur contenu actuels. Les
opinions, idées et doctrines les plus courantes et les plus indépendantes sont analysées. De méme, une
analyse est effectuée du point de vue idéologique général et de la réalisation d'effets objectifs, y compris
l'apparition ultérieure de certaines conséquences. Une analyse comparative est faite sur les opinions
d'autres spécialistes célebres dans ce domaine.
Mots-clés: démocratie, Constitution, droits de I'homme, pouvoir, économie, capital, état de droit.

B3AUMOJIEMCTBUE KOHCTUTYHUOHHBIX TAPAHTHUH ITPAB YEJIOBEKA C
BJIACTBIO, 9KOHOMMUKOU U KAIIUTAJIOM

Cmambs codepoicum ucciedoganue 6 001acmu 63auUmMo0elicmeus U 3a6UCUMOCU KOHCTUMYYUOH-
HbIX eapanmutl npas yenosexa ¢ Pecnyonuxe Monoosa om enacmu, sxkonomuku u xanumand. llpueo-
OUMcst npumep MHONICECMEEHHOCMU CMBLCII08 U (POpM 3MOt 0eMOKPAMUU, MEPbL, YPOBHS U YEeHHOCMEll
2padicoat, coCmagiAWUX KOLIeKmus, 1ubo oopas3youux moiny, OMHOCUMENbHO OPSAHUZAYUU CHO-
0006 eé npumeHenus, npu HapoOOHOM YAPABILEHUU 20CYOaPCMEOM. AHATUUPYEmM s NPUYUHHAS C8A3b
MedHcoy 83aumooeticmeuem U NPAmMol 3a6UCUMOCHIbIO UCHOTHEHUST KOHCMUNYYUOHHBIX HOPM OM NOJU-
MUYeCcKol 80U, YPOBHI IKOHOMUKU, GKIHOYASL UHMEPeC U Yelb OuKmamypsl kanumaia. B smoii cessu,
U3yueHa akmyaibHds npooiema 0emMoKpamuy 3anadHo2o 00pasya OMHOCUMENbHO NOIHOMbL 0XHCUOd-
HUll epascoar. B cmamve npusooumcsi oyerHka 0eMOoKpamuyeckux yeHHoCmell 8 UX Hacmosujem euoe,
cmoiene u opme. Oyenusaromes Hauboiee pacnpoCmMpaHesHble U COCMOsMelbHble MHEeHUs, uoeu u
OOKMPUHBL - OM UX UOCONOSUUECKO20 00Ue20 NPeOHA3HAYeHUs: 00 PaKmuiecKu 00Cmueaemvix yeinetl,
BKIIOUASL NOCTIEOVIOUiee HACMYNIeHue onpeoelerHblx nociedcmeutl. Ocyujecmeien, makaice, CpagHU-
MENbHLIL AHANU3 OMHOCUMENbHO MHEHUsL OPYeUX ad8MOpUMEnHbIX CReYUaIucmos 8 3mot obnacmu.

Knrouesvie cnosa: oemoxpamus, Koncmumyyus, npasa uenosexa, 61acmv, 3KOHOMUKA, KANUMAIT,
npagosoe 2ocyoapcmeo.

retical democratic prisms are analyzed, their
path and the final effect of actions are exam-
ined, including the difference between the
expectation from the initial idea to the result

Introduction

The article contains a study in the field
of interaction and dependence of the consti-
tutional guarantees of human rights in the

Republic of Moldova on the government,
economy and capital. The causal relationship
between the interaction and the direct depen-
dence of the implementation of constitutional
norms on political will, economy and capital
is analyzed. Through this prism, the actual
problem of western-style democracy regard-
ing the fullness of citizens’ expectations is
studied. The article provides an assessment of
democratic values in their present type, mean-
ing and form. A comparative analysis is car-
ried out with respect to the opinions of other
specialists in this field. All significant aspects,
ideas and goals that take place from real theo-

obtained, including the hidden meaning of the
democratic project as a whole. A comparative
analysis is carried out in conjunction with the
opinion of other experts in this field.

The relevance of this study is due to
the fact that most states are striving now to
create a democratic state of law, where the
main value is human rights and democracy
through delegated delegates. The importance
of studying this area comes from the direct
dependence of these constitutional guaran-
tees on the manifestation of political will, in
proportion to the interest of capital and the
level of the state’s economy.
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The purpose of the study is to establish
and investigate the causal relationship be-
tween the constitutional guarantees of human
rights regarding the manifestation of political
will, based on the possibilities of the state’s
economy and the preferences of capital.

The methodological basis of the work
consists of well-known principles arising
from the task, which includes the dialectical
method and historicism, the study and analy-
sis of law enforcement practice, and others.

The structure of the work is determined
by its goals and objectives. It consists of a
scientific study of the facts, their analysis,
conclusions and a bibliographic list.

Western democracy, human rights and
guarantees of the Constitution of the
Republic of Moldova

The article conducts a study in the field
of implementation of the values of western
democracy, human rights and freedoms guar-
anteed by the Constitution of the Republic of
Moldova, its interaction and dependence on
political will, the level of the economy of the
state and capital.

In the Preamble of the Constitution of the
Republic of Moldova, it is proclaimed the
main law of the state. The first section of the
Constitution “Basic Principles” declares the
provision that “the Republic of Moldova is a
democratic constitutional state in which the
dignity of a person, his rights and freedoms,
the free development of the human person-
ality, justice and political pluralism are the
highest values and are guaranteed” [1]. This
provision is the fundamental basis of the con-
stitutional order of the Republic of Moldova.

The first idea of democracy as a form of
government arose in ancient Greece. An-
cient Greek philosophers argued that all peo-
ple are equal from birth and have the same
rights granted by nature [2]. The citizens of
ancient Greece considered the freedom of a
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person and his/her inalienable rights, which
belong to him/her from birth, to be the most
important. This freedom was guaranteed by
private ownership of property, including
land. Therefore, a free market developed in
Greece, which provided its inhabitants with a
higher standard of living than that of neigh-
boring peoples. The democratic traditions of
citizens’ meetings allowed a large number of
them to take the initiative, which gave them a
sense of freedom, the ability to directly influ-
ence domestic and foreign policy, all the im-
portant issues of their city-state, both the life
of the people and its relations with neighbors.
In this ancient society, few people enjoyed
civil rights, equality of rights and duties was
recognized only within the community of cit-
izens. Great was the degree of social control
over the private life of the individual. The
territory of the city-state was not supposed to
expand, otherwise it would be impossible for
each citizen to participate personally in the
people’s assembly. Accordingly, the number
of full citizens should not increase beyond
a certain limit. In the above sense, a certain
democratic qualification was retained, which
guaranteed quality over quantity.

The fundamental principles of western de-
mocracy considered unacceptable the demo-
cratic qualification of the institute of “Athe-
nian” democracy, in the conditions of the
emergence of state formations, and presented
a different model of democratic value, in
which human rights are recognized for every
citizen, that all citizens and in any quantity
have the right to take part in the people’s as-
sembly and to determine the fate, both within
their state and in its foreign policy. At the
same time, despite the famous formula of the
sophist Protagoras that “The measure of all
things is a person” [3], the meaning of west-
ern democracy excluded any qualifications
and guaranteed the dominance of quantity
over quality, in the field of public control of
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the people’s assembly, by definition, internal
fate of the state, and its foreign policy.

Today, the democratic sign of the rule of
law is the real provision of the rights and
freedoms of the individual. The level of im-
plementation of constitutional guarantees of
human rights and freedoms is identified with
its maturity and compliance with the rule of
law. It is important to note that in practice,
the dominant right in recognizing any state
as legal and democratic, by default, is del-
egated to the United States and its individual
European satellites, which constitute the axis
of the civilized world. It is the United States
that is indisputably considered the progeni-
tor of the western model of democracy and
dominates its exports around the world. In
this sense, the popular formula for success is
successfully exported, that the best guarantee
of human rights can be a law that is designed
to protect the most important interests of the
individual, clothed in the form of law. How-
ever, it is believed that a truly democratic le-
gal state endows its citizens with both rights
and freedoms, but also imposes certain duties
on them. It is very important that the rights
and freedoms of citizens be appropriately
guaranteed, otherwise they turn from good
into empty slogans of no value. In the ideal
state of law, citizens expect the principle of
domination of mutual responsibility between
the state and the individual. Defining the
measure of individual freedom in the laws,
the state limits itself within the same limits
in its own decisions and actions, and, accord-
ingly, on the contrary, lawful decisions and
actions of state bodies in certain cases can
limit the freedom of the individual. Thus, the
institution of the rights and freedoms of the
individual is fundamental in the field of con-
stitutional law of the rule of law.

However, an analysis of the theory and
practice of applying the western model of
democratic values makes it possible to clear-

40

ly demonstrate the inappropriate correlation
dictated by theory, from the actual position
of the vaunted principles of the western civi-
lized world, which should take place in mod-
ern life for every citizen, but de facto turn out
to be accessible only to a small number of
them. It is in this sense that the western prin-
ciple of democracy indisputably shows the
predominance of quantity over quality and
easily transfers power to the crowd, which is
quickly replaced by money. This is reminis-
cent of the well-known aphorism: “The crowd
is criminal and senseless, they shouted: “Cru-
cify Him (Christ)!”, in which they believed.”
Therefore, not a democratized crowd should
be free, but a high-quality team capable of
organizing work on the task at hand.

Practice shows that during the thirty years
of independence of the Republic of Moldo-
va, the imported version of western democ-
racy rapidly transferred power to the people
through parliamentarism, which, in turn, did
not realize the cherished dream, but gave rise
to global confusion, which it uses to distort
reality in the eyes of the people in order to
enjoy the fullness of this power and adminis-
trative comfort, pursuing the goal of achiev-
ing absolute power, in the struggle for which,
boldly uses intrigues and political upheavals.

In particular, the partially unenforceable
constitutional guarantees of the Republic of
Moldova serve as a good example, which is
confirmed by various annual reports on the
observance of human rights in the Republic
of Moldova, both by the OSCE, the US State
Department, and a number of other accredit-
ed international and European organizations.
At the same time, a fair question arises about
the expediency and good intentions of the re-
quirements of the civilized world to legally
bring the constitutional guarantees of human
rights and freedoms, in particular, the Repub-
lic of Moldova, in line with international Eu-
ropean standards, but in the absence of real

Ne 1, 2021



Alexandr TERNOVSCHI

INTERACTION OF CONSTITUTIONAL GUARANTEES OF HUMAN RIGHTS WITH POWER, ECONOMY AND CAPITAL

opportunities and corresponding potential
from the state.

In this spectrum, there is an example of
direct access to the use of western democratic
values by those citizens who have capital and
vice versa. In practice, every step from birth
itself - the purchase of diapers, vests, and up
to the memorial service (funeral ceremony),
a modern citizen, is associated with capital.
Thus, access to education and receiving spe-
cial higher education at the expense of the
state depends on the abilities of the individual,
that is, paid for the majority, to medical care -
after buying a policy, to justice - through the
payment of a lawyer. That is, the listed ben-
efits are available to owners of capital, and
their quality level also depends on its quan-
tity. In the absence of the financial capacity
of a citizen, the state does not provide assis-
tance in purchasing a medical policy, paying
for lawyer services in the field of civil law,
and in criminal proceedings, practice shows
that there are no guarantees for the quality of
legal assistance provided by the state, but at
the same time, the state directly guarantees a
decent citizen life, including food, clothing,
housing, medical care and necessary social
services. As a paradox, but the vast major-
ity of citizens receive pensions and disability
benefits significantly below the subsistence
level determined by the state itself. That is,
the vaunted western democratic values of a
decent life, human rights and freedoms are
adorned with appetizing delicacies in an at-
tractive but inaccessible window for most
citizens. Thus, the stated meaning convinc-
ingly argues the essence of the magic of the
basis for the growth of popularity of western
democracy among citizens, which outward-
ly easily provides power to the people, but
quickly replaces it with money.

Ever since the significant date of the inde-
pendence of the Republic of Moldova, when
the Declaration of Independence of the Re-
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public of Moldova was proclaimed, which
affirms the values of the centuries-old aspira-
tion of a people to live in a sovereign coun-
try, declaring its independence, recognizing
the rule of law, civil peace, democracy, the
dignity of people, their rights and freedom,
the development of the human personality,
justice and political pluralism as the high-
est values, realizing their responsibility and
duty to past, present and future generations,
reaffirming their adherence to universal val-
ues ... it seemed that the long-awaited mo-
ment had come when a tired people could rise
up and proudly spread their chest, inhale the
fresh air of encouraging change and realize
the acquired right to a better life, by elect-
ing their people’s delegates in free and demo-
cratic elections by secret ballot, in the condi-
tions of guaranteeing freedom of expression,
which has become the basis of the meaning
of a modern democratic state governed by the
rule of law. For the first time, the will of the
people to elect their people’s representatives
to public authorities and to govern the state
was guaranteed by the Constitution of Au-
gust 27, 1994. This resulted in the Parliament
becoming the highest representative body of
the people of the Republic of Moldova and
the sole legislative authority of the state. The
citizens of the republic began to live in an-
ticipation of an early onset of abundance and
well-being on the western model.

Despite the above successes and constitu-
tional guarantees, one of the most important,
little-studied and urgent problems of the Re-
public of Moldova remained - this is an irra-
tional result from the adopted western demo-
cratic form of democracy, which is confirmed
by the indicators of the lack of development
of the republic and the depressing standard
of living of citizens, despite the hopes placed
from received freedom of speech, democracy,
elections of people’s delegates, given their
high and professional organizational level,
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including a well-functioning mechanism for
their implementation. All rational calcula-
tions and attempts to bring the republic out of
the crisis in an appropriate way failed, which
led to disappointment and a rapid decline in
people’s trust in their representatives in gov-
ernment. And, accordingly, reduced the ac-
tivity of citizens’ participation in electoral
processes. The main reason for the problem
in the above sense is that de facto representa-
tives delegated by the people to public author-
ities are the nominees of capital, rarely have
special knowledge and experience in the field
of government, take active steps to win elec-
toral sympathy from citizens, and therefore
live mostly in a rigid election calendar than
under the control of the society itself and the
law. It is fair to note the ineffective reforms
of the supreme legislative body, especially in
the field of privatization, which had a fate-
ful impact on the economy and, as a result,
on the hopeless prospects of the Republic of
Moldova.

Through privatization, state property (in-
dustries, plants, factories, etc.) was trans-
ferred into the “private hands” of the work-
ing people, which predictably led to their
rapid bankruptcy and subsequent resale, at
an artificially low price, to a syndicate. As
a result, the state was left without industry,
without production and without money, and
the people lost their jobs and the opportunity
to support their families.

In this sense, it is fair to recall how the
classics described the practice of parliamen-
tarism, which is still relevant today: “The
main occupation of deputies is endless ranting
and luring bribes” [4]. A similar opinion was
shared by Pobedonostsev K.P. who expressed
the idea that “Parliamentarism is the greatest
deception of our time, generating the venality
of the media, political parties, officials and
the falsity of bourgeois elections” [5]. Quite
close to them and prophetically wisely about

western human rights, V.I. Lenin spoke: “Law
is the will of the ruling class, elevated to law.”
That is, interpreting this formula according
to modern realities and legal form, the fol-
lowing is obtained: “The ruling syndicate of
capital owners forms legislative bodies with
its nominees, who adopt the necessary laws
that form a legal system that completely de-
nies the will and interests of the people, but
wholly protects and serves the interests this
syndicate”. This explains the legal crisis that
has set in in the republic, in which, in order
to protect the violated right of an ordinary
citizen, the specified person goes to court, but
there the will of the ruling syndicate, erected
into a law, operates, the limits of which do
not fit the interest and duty to protect the nat-
ural rights and freedoms of a person assigned
to him/her from birth, as well as the fulfill-
ment of prescribed rights guaranteed by the
Constitution, national laws and international
agreements.

The stated idea was exhaustively explained
by Joseph Goebbels, who noted that “Juris-
prudence is a corrupt girl in politics” [6].

Our contemporary B. Berezovsky put
it even more concretely: “Capital employs
power. The form of employment is called
“election”. This phrase seemed to me infor-
mative, since we are still naive in elections”
and “Politicians are wage workers of entre-
preneurs” [7].

For an objective reason, in recent years,
the topic of citizens electing their representa-
tives to government bodies and, accordingly,
the invention of methods of people’s control
over them is becoming increasingly relevant,
there is growing interest and importance for
studying this mechanism in a more detailed
and in-depth method. The reason for this is
not the onset of positive changes expected
by citizens. Over the past three decades, eco-
nomic, social, scientific and cultural regres-
sion has been seen, the problem of redressing
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the citizens of the republic, their manipula-
tion and use of cunning, by a small group of
the syndicate, which is in tandem with the
people’s delegates, on whom sincere hopes of
change were pinned, is increasing every year,
by being elected in open, democratic and free
western-style elections.

This problem is mainly due to the fact that
the foundation of Western democracy is based
on capitalism. At the same time, the interests
of capital are guaranteed by Article 126 of
the Constitution of the Republic of Moldova
[1], which stipulates that the economy of the
Republic of Moldova is a market economy,
socially oriented, based on private and public
property and free competition. That the state
should ensure freedom of trade and entrepre-
neurial activity, protection of fair competi-
tion, creation of favorable conditions for the
use of all production factors. In other words,
the state by the basic law guarantees the cri-
terion for making economic decisions on the
desire to increase capital and to obtain profit,
which in general constitutes capitalism.

Taking into account that the economy of
the Republic of Moldova is a market one and
legally guarantees the state’s desire to in-
crease capital and make a profit, then a rea-
sonable conclusion suggests itself that this is
a capitalist economic system. As you know,
the main rule and even the law of the capi-
talist economy is the growth of capital - the
increase in profits. The 19th-century Eng-
lish publicist T. J. Dunning wrote: “Capital
... shuns noise and scolding, and has a timid
nature. This is true, but it is not the whole
truth. Capital is afraid of no profit or too little
profit, just as nature is afraid of the void. But
once sufficient profits are available, capital
becomes bold. Provide 10 percent and capital
is ready for any use, at 20 percent it becomes
lively, at 50 percent it is positively ready to
break its head, at 100 percent it defies all hu-
man laws, at 300 percent there is no crime
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that it would not risk, although would be un-
der pain of the gallows. If noise and scolding
are profitable, capital will contribute to both.
Proof: smuggling and slave trade” [8].
Based on this, the sincere conscientious-
ness of the struggle for human rights and free-
doms in a democratic state under a capitalist
economy is rightly called into question, giv-
en that for the place of obtaining the expected
profit, this area requires regular and signifi-
cant investments, and therefore unrecoverable
waste. Naturally, the ability to qualitatively
observe human rights and freedoms large-
ly depends on the level and stability of the
state’s economy. Another thing is when there
is simply no economic opportunity and the
state is predictably doomed without external
material assistance, and the senior partners -
the axes of the civilized world, consciously
insist on the adoption of initially impossible,
but declaratively humane laws, and interna-
tional agreements in the field of human rights
protection, which do not contribute to an in-
crease in capital. With a high degree of prob-
ability, a reasonable conclusion arises that in
order to definitely and effectively correct the
political actions of the authorities, as well as
to influence the management of some internal
processes of a sovereign state, “senior” men-
tors in democracy, represented by external
partners, timely manipulate national omis-
sions in this area, state them in their annual re-
ports, sanction them through the international
institution of the ECHR and professionally
manipulate both the change in public opinion
and the mass attitude of the people towards
this national power - which is under the elec-
toral dependence of voters, thus prompting
this “people’s” power to show political will
in the direction they need. At present, the in-
direct decision-making mechanism in the Re-
public of Moldova largely depends on the ex-
pertise of the PACE, the Venice Commission,
the permission of the IMF, the coordination
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with the World Bank, the approval of NGOs
that exist on western grants. For example, in
early February 2016, Moldovan Prime Minis-
ter Pavel Filip honestly admitted: “The draft
budget has already been developed, discussed
with entrepreneurs, trade unions and patron-
ages. His draft has already been handed over
to the deputies. There should be a final dis-
cussion with the IMF” [9].

It is fair to say that, to a certain extent,
the political will of the state authorities, in
order to preserve their administrative posi-
tion, is forced to comply with the minimum
standards of human rights in the field of so-
cial guarantees for the payment of pensions
and salaries to state employees, otherwise
state chaos will begin, in which this power
will hardly hold on. In order to stabilize their
power in this sense, the people’s delegates
had to place the republic as a satellite of a
candidate member of states from the fam-
ily of the civilized world, which guaranteed
regular financial assistance, which is cru-
cial in meeting the minimum standards for
maintaining the viability of the state. Thus,
thanks to the political will that was shown,
international norms and standards on human
rights were enshrined in the legislation of the
Republic of Moldova at the national level.
During this period, the equality of all people,
their right to life, freedom and well-being
was proclaimed. The state power guaranteed
to all citizens of the republic, foreign citizens
and stateless persons, the rights and freedoms
provided for by the Constitution, the ECHR,
including other legislative acts, generally rec-
ognized principles and norms of international
law. Equal opportunities and rights to carry
out their activities were guaranteed to politi-
cal parties, socio-political organizations and
movements, citizens and national, ethnic and
linguistic groups operating within the frame-
work of the Constitution, social, political,
economic, cultural rights and freedoms were

guaranteed. In affirmation of its commitment
to the universally recognized principles and
norms of international law and its desire to
respect human rights, The Parliament of the
Republic of Moldova expressed its political
will and, by a resolution of July 28, 1990,
adopted the decision on the accession of the
Republic of Moldova to the Universal Dec-
laration of Human Rights of December 10,
1948, and also adopted the Decision on the
Accession of the Republic of Moldova to the
International Legal Instruments on Human
Rights September 28, 1990, the International
Covenant on Civil and Political Rights of De-
cember 16, 1966 (July 28, 1990) were rati-
fied; International Covenant on Economic,
Social and Cultural Rights, December 16,
1966 (July 28, 1990); European Convention
for the Protection of Human Rights and Fun-
damental Freedoms of October 4, 1950 (July
24,1997), as well as a number of other inter-
national instruments regulating basic human
rights standards in specific areas, such as the
rights of women, children, refugees, national
minorities and racial groups, including a large
number of International Labor Organization
(ILO) conventions. However, the practice
and level of implementation by the state of
the listed norms is stated by the depressing
decisions of the ECtHR against the Republic
of Moldova, the reports of the OSCE, the US
State Department and many others. The total-
ity of the above indicates that in a capitalist,
democratic, rule of law state, the de jure side
differs significantly from the de facto side.
In this sense, the best example of the abo-
lition of the effectiveness of the institution of
people’s power and the weakening of the val-
ues of human rights and freedoms proclaimed
by western democracy is the providence of
one of the most revered USA presidents,
Abraham Lincoln 1809-1865, who, shortly
before his death, expressed prophetic fears
about the suppression of political will of the
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national power by the dictatorship of capi-
tal: “In the near future there will be a turning
point that worries me extremely and makes
me tremble for the fate of my country ... The
coming to power of corporations will inevi-
tably entail an era of corruption and decay in
the highest organs of the country, and capital
will on the darkest instincts of the masses, un-
til all national wealth is concentrated in the
hands of a select few - and then the end of the
republic” [10].

What is of particular interest in the study
of this area is the fact that similar conclusions
on the desecration of citizens by the dictator-
ship of capital, with the actual exaltation of
western democratic values of human rights
and freedoms, were multilaterally, reasonably
and consistently characterized by a Russian
revolutionary, Soviet political, state, military
and party activist, Generalissimo, General
Secretary of the Central Committee of the
CPSU Joseph Vissarionovich Stalin (1879 -
1953). An excerpt from the political report
of the Central Committee on the world cri-
sis, which on June 27, 1930 it made to the
16th Congress of the All-Union Communist
Party of Bolsheviks: “If capitalism could ad-
just production not to maximize profits, but
to systematically improve the livelihood of
the masses if it could turn profits not to sat-
isfy the whims of the parasitic classes, not to
improve methods exploitation, not to take out
capital, but to raise the wealth of workers and
peasants systematically, then there would be
no crisis. But then capitalism would not be
capitalism. To destroy crises, we must destroy
capitalism” [11].

Conclusions

Applying the stated formula to the current
circumstances of the Republic of Moldova, in
which a significant part of the economy is un-
der the financial dependence of western part-
ners, and they, in turn, do not qualitatively
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change the field of human rights for the bet-
ter, but regularly initiate and finance various
conferences on the relevant topic, a logical
conclusion suggests itself, that the constitu-
tional guarantees of human rights depend both
on the political will of the authorities and on
the level of the economy of the state, while
comparing its interests with external part-
ners providing material assistance. In other
words, the political will of the national level
does not have sovereignty, independence and
absolute power over the full effective imple-
mentation of constitutional guarantees of hu-
man rights. On the contrary, it depends on a
group of subjective interests of the people’s
delegates, while interacting with the econom-
ic capabilities of the state and the dictatorship
of the capital of external partners.
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The article reveals the reasons for the occurrence of various types of corruption and the classification
of anti-corruption measures. The object of research is a complex of legal and non-legal relations that ari-
se at the initial stages of the appearance of various forms and varieties of corruption. The purpose of this
paper is to study the external and internal factors of the emergence of systemic corruption and to develop
proactive methods for its weakening and disappearance at all levels of government and self-government.
Ways are proposed to weaken corruption by developing self-regulatory organizations of entrepreneurs
and delegating them to certain state functions. The relevance of the topic is due to the fact that corruption
is a universal property of any state, a property that, potentially, under certain conditions of social life,
can lead to the emergence of problems that call into question the very existence of the state. The author
also believes that it is necessary to take concrete practical measures in the direction of changing imper-
fect legal norms in the form of stricter control over departmental regulation and conducting permanent
expertise of “anti-corruption "legislation.

Keywords: corruption, electoral corruption, constitutional uncertainty, abuse of public power, anti-
corruption, self-regulatory organizations.

CADRUL CONSTITUTIONAL DE DEZVOLTARE AL ORGANIZATIILOR DE
AUTOREGLEMENTARE CA MODALITATE DE PROTECTIE CONTRA CORUPTIEI

Articolul dezvaluie motivele aparitiei diferitelor tipuri de coruptie si clasificarea mdasurilor
anticoruptie. Obiectul cercetarii este un complex de relatii juridice si non-juridice care apar in etapele
initiale ale aparitiei diferitelor forme si varietati de coruptie. Scopul prezentei lucrari este de a studia
factorii externi si interni ai aparitiei coruptiei sistemice si de a dezvolta metode proactive pentru slabi-
rea si disparitia acesteia la toate nivelurile de guvernare si autoguvernare. Sunt propuse modalitati de
slabire a coruptiei prin dezvoltarea organizatiilor de autoreglementare a antreprenorilor si delegarea
acestora anumitor functii ale statului. Relevanta subiectului se datoreaza faptului ca coruptia este o
proprietate universald a oricarui stat, o proprietate care, potential, in anumite conditii ale vietii sociale,
poate duce la aparitia unor probleme care pun in pericol insasi existenta statului. De asemenea, autorul
sustine opinia referitor la necesitatea de a se lua mdasuri practice concrete in directia modificarii nor-
melor juridice imperfecte sub forma unui control mai strict asupra reglementarii departamentale si a
efectudrii expertizei permanente a legislatiei ,, anticoruptie”.

Cuvinte-cheie: coruptie, coruptie electorala, incertitudine constitutionald, abuz de putere publica,
anticoruptie, organizatii de autoreglementare.
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CADRE CONSTITUTIONNEL POUR LE DEVELOPPEMENT D'ORGANISATIONS
D'AUTOREGLEMENTATION COMME MOYEN DE PROTECTION CONTRE LA
CORRUPTION

L article révele les raisons de [’apparition de divers types de corruption et la classification des mesures
anticorruption. L’objet de la recherche est un complexe de relations juridiques et non juridiques qui se
posent aux stades initiaux de ['émergence de diverses formes et variétés de corruption. Le but de cet article
est d’étudier les facteurs externes et internes de I'émergence de la corruption systémique et de développer
des méthodes proactives pour son affaiblissement et sa disparition a tous les niveaux de gouvernement
et d’autonomie. Des moyens sont proposés pour affaiblir la corruption en développant des organisations
d’autoréglementation des entrepreneurs et en les déléguant a certaines fonctions de I'Etat. La pertinence du
sujet est due au fait que la corruption est une propriété universelle de tout Etat, une propriété qui, potentiel-
lement, dans certaines conditions de la vie sociale, peut entrainer |'émergence de problémes qui remettent
en cause [’existence méme de I’Etat. L auteur estime également qu’il est nécessaire de prendre des mesures
pratiques concretes pour modifier les normes juridiques imparfaites sous la forme d’un contréle plus strict
de la réglementation départementale et d une expertise permanente de la législation “anti-corruption”.

Mots-clés: corruption, corruption électorale, incertitude constitutionnelle, abus de pouvoir public,
lutte contre la corruption, organisations d’autoréglementation.

KOHCTUTYIIUOHHBIE OCHOBBI PA3BBUTHSI OPTAHU3 AL
CAMOPEI'YJINPOBAHMUS KAK CITIOCOB 3ALIUTHI OT KOPPYIIIIUU

B cmamve packpeiearomces npuuunsl nosgieHUS PAIUYHBIX 6U008 KOPPYNYUU U KAAcCUupukayus mep no
npomugodeticmauio xoppynyuu. O0vexm ucciedosanus — KOMNIEKC NPABOGLIX U HeNpasoeuix Om-
HOWeHUT, B03HUKAIOWUX HA HAYAIbHLIX CMAOUAX NOAGNEHUS PAIUYHBIX 8UO08 U PAZHOBUOHOCHEL
koppynyuu. Llenvio 0anHot pabomul A61€mcs UCCIe008aHUe BHEUWHUX U HYIMPEHHUX (AKMOopo8 no-
A6NEHUS CUCTEMHOU KOPPYRYUU U paspadomKa ynpeicoaouwux Memooos ee 0ciadienus u ucue3Ho-
BEHUsL HA 8CeEX YPOBHAX 20CYOAPCMBEHH020 YnpaesieHus u camoynpasienus. llpednaeaiomes nymu
ocnabnenuss KOppynyuu 3a cuem pazeumus Opeanu3ayull camope2yiuposanus npeonpuHumameretl
U 0enecupo8anus UM HeKOmopwvlx QyHKyuil 2ocyoapcmed. AKmyaibHOCms membl 00YC1081eHd MeM,
YUMo KOppynyusi - YHUGEPCaIbHoe CEOUCMBO 1100020 20Cy0apcmea, CeoUCme0, KOmopoe NnomeHyu-
ANbHO, 8 ONPEOeNeHHbIX YCA0BUAX COYUATLHO20 DbIMUsL, MOJCEM NPUBECMU K NOAGIeHUIo npooiem,
CMasawux nod COMHEHUe camo Cywecmeosanue 2ocyoapcmea. Aemop makace npuoeprcusaemcs
MHEHUsL 0 He0OXO0OUMOCU Peanu3ayul KOHKPemHbIX NPAKmuLeckux wazos 6 Hanpasienuu OopbOvl
€ HeCoBePUEHHbIMU HOPMAMU NPABA 8 BUOE YIHCECMOYEHUS KOHMPOJISL HAO 8e00MCMEEHHbIM HOPMOM -
80pPUECBOM U YUPEHCOCHUS NOCMOAHHO 0eUcmeyioujell IKCHePMuU3bl 3aKOH00AMeENbCMEd Ha « AHMU-
KOPPYAYUOHHOCHIb Y.

Knrouesvie cnoea: xoppynyus, 51eKmopaibHas KOPPYRYUsi, KOHCMUMYYUOHHAS HEONPeOeléHHOCHb,
3n0ynompedaenue nyonuuHol 81acmsio, NPOMUBOOCUCmaUe KOPPYRYuU, OpeaHu3ayuu camopecyiupo-
BAHUSL.

Introduction lations that arise at the initial stages of the
emergence of various types and varieties of

The subject of this article is the develop- )
corruption.

ment of organizational and legal measures

to combat corruption through the creation
of self-regulatory organizations in the com-
munities of entrepreneurs in order to trans-
fer some state functions to them (adoption of
their charter, code of honor, arbitration court
and industry rule-making). The object of the
study is a complex of legal and non-legal re-

Purpose of the article. The main goal of
the work is to study the external and internal
factors of the emergence of systemic cor-
ruption and the development of proactive
methods for its weakening and disappear-
ance at all levels of government and self-
government.
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Research methods. In preparing the arti-
cle, the following theoretical research meth-
ods were used: dialectical, system-structural,
comparative legal, theoretical and prognos-
tic.

Presentation of the main material

Constitutional legal science and corrup-
tion, according to many political scientists,
are far apart, and only when corruption af-
fects the entire mechanism of the state, when
it takes state-forming forms, becoming part
of the state system, that is, systemic corrup-
tion, only then constitutional law is obliged
to assess the problem of corruption and show
interest in previously uncharacteristic issues
[1, p. 18].

However, as the experience of fighting
corruption shows, even a well-developed
system of preventive measures is sometimes
not enough. Reforming the service sector, re-
ducing the strength of officials’ motives for
entering into corrupt relations, and expand-
ing the transparency of state activities should
be recognized as the most obvious goals of
the fight against corruption. The low level of
salaries of officials, the closeness or even se-
crecy of funding are by no means the most
essential conditions for corruption. There is a
point of view that corruption is based not on
constitutional norms, but on laws or other
by-laws that contribute to its occurrence.

However, in our opinion, corruption with-
in the framework of constitutional law can be
investigated earlier, since the state mecha-
nism in democratic countries, first of all, is
often affected by corruption through one of
the main institutions of the constitutional law
branch - suffrage and the electoral process.

When we talk about corruption, few of
us think about electoral corruption, and it is
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through it that corruption penetrates the state
system of all branches of government, affect-
ing the entire state mechanism. Moreover,
in the Republic of Moldova there is a multi-
party system and some elected representa-
tives of certain parties, after they are elected
to the Parliament of the Republic of Moldova
or local authorities, become “defectors” from
one party to another for a certain monetary
reward, etc.

Unfortunately, the Constitution of the Re-
public of Moldova, unlike the constitutions
of other countries (Germany, France, the
USA, etc.), bypasses the topic of elections as
the quintessence of democratic governance
and democracy, contains almost no norms of
substantive law and does not give specific in-
structions in this regard, and such an impor-
tant element of the political system, designed
to satisfy the need of citizens to participate
in the political life of the state and in gov-
ernment, as a political party, is completely
absent in the constitution of the Republic of
Moldova. It is this constitutional and legal
uncertainty, in our opinion, that creates the
primary, basic conditions for the emergence
of corruption in Moldova.

The inevitability of corruption, its func-
tional (along with dysfunctional) character,
gives rise to the suspicion that it is rooted in
the state apparatus. This suspicion finds its
confirmation in the most general and most
widespread definition of corruption. Accord-
ing to it, corruption is the abuse of public
power for personal gain. Institutional roots
of corruption - in relation to the agent-princi-
pal between the state and the official, on the
one hand, which allows the official (agent)
to abuse the use of the resources of the state
(principal) in two forms: either directly in
their own interests (for example, in the form
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of embezzlement), or, on the other hand, for
rent, in the interests of other individuals and
their groups, for example, entrepreneurs (with
the help of a bribe, etc.). In other words, as
far as the essence of the state allows a conflict
of interests between the state, an official and
an entrepreneur, the high level of corruption
exists.

Therefore, corruption should not be seen
as merely a symptom of poor governance,
as suggested by a number of authors. And
since corruption is rooted in the very essence
of the state, since it involves agency (in the
civil law sense) relations, the goal of the fight
against corruption is not to eradicate it, but to
minimize it. This also implies the illusory na-
ture of the success of the fight against corrup-
tion by the “strong hand” method (see below
about this method and its inefficiency).

The widespread arbitrariness and corrup-
tion in the Republic of Moldova, which are
tolerated and, in some cases, presumed by
law, is evidenced by the fact that that even the
Constitutional Court has repeatedly pointed
out to the Moldovan legislator the need to
take a more responsible approach to its main
duty - law-making.

Anti-corruption measures can be divided
into three broad groups. The first group con-
sists of measures against external corruption
(bribery of specific officials), with existing
corruption, with specific corruption actors,
and the second with institutional precondi-
tions for corruption, with potential corrup-
tion, with the impersonal corrupter that can,
under certain circumstances, become an offi-
cial. The third group consists of organization-
al, legal and educational measures in business
communities (unions, self-regulating organi-
zations, etc.) with a view to transferring to
them certain functions of the state (adoption

of its statute, code of honour, arbitral tribunal
and sectoral rulemaking). From this distinc-
tion, it is not difficult to see the following.

Firstly, the first group of measures will be
punitive in nature, which is expressed in the
tightening of state control.

Secondly, punitive measures will lead to
a new round of corruption also for the fol-
lowing reasons. On the one hand, each of
the measures aimed at reducing corruption is
associated with the costs of obtaining infor-
mation, catching corrupt officials, convicting
them, and so on. The more corrupt officials,
the greater the cost of their capture. On the
other hand, the level of losses for a corrupt
official is growing due to the application of
rather severe penalties. In other words, cor-
ruption exists due to the fact that the profit of
an official who brings the violator to justice
is much lower than the punishment of the po-
tential violator?, the official’s profit falls or
remains unchanged, and the level of punish-
ment of the potential corrupt official increas-
es, which leads to an increase in corruption.

Thirdly, the fight against corruption with-
in the framework of the first method, the pur-
pose of which is the corrupt official him/her-
self, and not corruption, will be in the nature
of the struggle of Hercules with the Hydra,
which constantly grows new heads, which
determines the cyclical nature of the eradica-
tion of corruption.

Fourthly, within the framework of this
approach, “corruption among the state appa-
ratus was fought exclusively by representa-
tives of this apparatus. This led to two conse-
quences: those who fought were organically
unable to change the root causes that give
rise to corruption, since they dated back to
the most important conditions for the exis-
tence of the system; the fight against corrupt
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officials often developed into a fight against
competitors in the market of corrupt servic-
es” [2, p.465].

Fifthly, an encouraging opportunity to
develop organizations for the self-regulation
of entrepreneurs and the weakening of cor-
ruption or even its eradication, by delegat-
ing certain functions of the state to them [3,
cl3].

The clearest idea of the first group of mea-
sures can be obtained by studying the his-
tory of the fight against corruption in China
[4, Vol. 34]. Its beginning dates back to De-
cember 1951, when a program called “three
anti-” (anti-corruption, anti-bureaucracy, an-
ti-waste) began throughout China. Thousands
of people were sentenced to death for engag-
ing in corrupt relationships. Special people’s
courts were established to deal exclusively
with cases of corruption. The government re-
quired everyone to report cases of corruption
that became known to them. The campaign
officially ended in June 1952. The results
of the action seem astonishing. The num-
ber of reported cases of corruption fell from
500,000 in 1950 to an average of 290,000
between 1951 and 1965. Corruption at that
time was so low that it allows G. Murdal to
call China “a country of a disciplined state,
which, by the standards of South Asia, is ex-
tremely honest” [5, p.232].

After the Cultural Revolution, which be-
gan in 1966, corruption again attracted ev-
eryone’s attention. In 1982, the CCP Central
Committee launched a new campaign against
corruption. Its implementation was hampered
by the fact that, compared with the previous
period of exacerbation, shadow corruption
increased sharply. This is primarily due to
the fact that officials have developed “anti-
bodies” in the campaign against corruption
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and formed stable coalitions, within which
they “covered” each other. The state coun-
teracted this by reorganizing the regulatory
authorities and adopting special laws that
supplement the criminal code and provide for
more severe penalties for engaging in corrupt
relations. The results of this campaign were
much more modest. The main explanation
for this is the assumption that officials, an-
ticipating the visit of regulatory authorities,
formed “offensive and defensive alliances.”
The Central Disciplinary Committee of the
PRC began to face serious problems in iden-
tifying corrupt practices. This was due to the
fact that high-ranking officials are involved
in them, providing support to their subordi-
nates. Sometimes a message about corrupt
practices sent by one of the officials to the
top was intercepted by his boss or a coalition
of his corrupt colleagues. In other words, the
first wave (cycle) of the fight against corrup-
tion led to the formation of corruption net-
works, that is, to a new qualitative level of
corruption.

The explanation for the cycles is quite ob-
vious - in China at that time they were fight-
ing the symptoms of the problem, not the
problem, the corrupt officials, not the sources
of corruption.

The second group of measures is preven-
tive, not punitive, directed against the causes,
not external expressions of corruption, and
therefore devoid of many of the shortcom-
ings inherent in the “method of war”. Mea-
sures of a preventive nature were collected
by the staff of the World Bank into a single
multi-purpose strategy for combating corrup-
tion. It consists of five sections:

1. Institutional Framework:

*  institutionalization of an independent
and effective judiciary;
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* expanding the scope of parliamentary
oversight;

e ensuring the independence of law en-
forcement agencies.

2. Political responsibility:

* political competition, credible political
parties;

* transparency in the financing of par-
ties;

e transparency of the voting procedure
for voters;

e the duty of civil servants to declare
property and the rules governing conflicts of
interest.

3. Expanding opportunities for civil soci-
ety participation:

¢ guaranteeing freedom of information,;

* strengthening the role of the media.

4. Competitive private sector:

* restructuring of monopolies in order to
increase competitiveness;

¢ reducing market entry barriers associ-
ated with the need to obtain various permits;

° transparency of corporate manage-
ment;

* increasing the rights of business as-
sociations.

5. Public Sector Management:

* employment in the civil service on the
basis of merit, decent remuneration of civil
servants;

* decentralization of power;

* increasing the transparency of the bud-
get process for regulatory authorities;

* increasing transparency in tax admin-
istration, depriving tax officials of the ability
to arbitrarily grant tax incentives, simplify-
ing tax administration.

Unfortunately, both in this work and in
many other areas devoted to the fight against

corruption, the problem of the inadequacy of

legislation as a factor in the growth of corrup-
tion and, consequently, as a phenomenon, is
almost completely obliterated, which must be
taken into account in a strategy to counter it.
With regard to legislation, in most cases the
proposals are limited to the optimal design of
laws against corruption, without taking into
account that, in transitional times, the law
against corruption itself may contribute to its
emergence.

In our view, among other direct anti-cor-
ruption measures, there is a need for improved
legislation, which should be implemented in
the following areas:

— unraveling the contradictions and clarify-
ing the ambiguities in the current legislation,
since all this creates an opportunity for bureau-
cratic arbitrariness and corruption;

— “closing” of numerous reference norms
in existing laws;

— revision of the scale of punishments for
corrupt acts, taking into account the fact that
often excessive punishments hinder the proof
of crimes;

— differentiation in the Criminal Code of
corrupt actions;

— revision of scales of duties, fines, etc.
(fines that are too high are just as ineffective
as those that are too low, as they encourage
avoiding them with a bribe);

— development of organizations of self-
regulation of entrepreneurs.

Constitutional provisions, due to their in-
creased stability and rigidity, are not suitable
for regulating market relations, including
in the field of entrepreneurship. Their role
is different - to guarantee the stability and
predictability of business legislation based
on Article 16 of the Charter of Fundamental
Rights of the European Union, which is called
“Freedom of entrepreneurial activity” and
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which states that “Freedom of entrepreneur-
ial activity is recognized in accordance with
communitarian law and with national legis-
lation and national practice” [5]. Taking into
account the prospects for the accession of the
Republic of Moldova to the EU, it would be
advisable in Chapter II “Fundamental Rights
and Freedoms” of the Constitution of the Re-
public of Moldova after Article 33, provide
for Article 33* “Freedom of entrepreneurial
activity and self-regulation” with the follow-
ing content:

(1) The freedom of entrepreneurial activ-
ity is recognized and guaranteed within the
framework of a market economy and is car-
ried out in compliance with the law, includ-
ing various forms of commerce, intermedia-
tion and small business.

(2) The state may intervene in the orga-
nization of economic, commercial, financial
and labor life in order to ensure a balanced
development of society within the framework
of a market economy and to prevent illegal
speculative transactions in order to establish
fair social relations.

(3) Self-regulation is an independent form
of association of entrepreneurs and business
communities, in which a voluntarily created
self-regulation organization independently
sets goals, objectives, functions, powers,
rights, obligations and a mechanism of mu-
tual responsibility between small businesses
within this organization and streamlines its
relations with the state by submitting to the
relevant body is an act of self-regulation
(code of conduct, rule for resolving disputes
in its own court), and the state authorizes it
(agrees, legitimizes) and can delegate to it
part of its powers to regulate the market in
the relevant industry on a contract basis [6,
c.10].
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The most important change in the con-
ceptual approach to entrepreneurship is the
placement of Article 33* in Chapter 2 of the
Constitution of the Republic of Moldova,
dedicated to the rights and freedoms of man
and citizen, as is the case, for example, in part
4 of Art. 26 of the Constitution of the Repub-
lic of Kazakhstan, in paragraph 1 of Art. 34
of the Constitution of the Russian Federation,
art. 38 of the Constitution of the Kingdom of
Spain on February 27, 1978, etc.

So, for example, Article 42 of the Con-
stitution of Ukraine says “Everyone has the
right to entrepreneurial activity not prohib-
ited by law” [7].

Even in the principalities and kingdoms of
the European Union, freedom of enterprise
is guaranteed. So, according to Article 38
of the Constitution of the Kingdom of Spain
on February 27, 1978 “recognizes the free-
dom of enterprise within the framework of a
market economy.” At the same time, “public
authorities guarantee and protect its imple-
mentation in accordance with general eco-
nomic requirements and ensure its produc-
tivity, and, if necessary, in accordance with
planning requirements” [8]. Article 28 of the
Constitution of the Principality of Andorra of
March 14, 1993 also states that “free enter-
prise is recognized within the framework of a
market economy and is carried out in compli-
ance with the law” [8]. In Article 32 of the
same Constitution states that “the state may
intervene in the organization of economic,
commercial, financial and labor life in order
to ensure, within the framework of a market
economy, the balanced development of soci-
ety, as well as the general welfare.”

A human rights and self-regulatory view
of business suggests that the relationship be-
tween the state and business is a relationship
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of equal partners and has reciprocal rights
and responsibilities. At the same time, all
forms of entrepreneurship, including small
entrepreneurship, can be considered in the
following ways:

Firstly, as a form of realization of the con-
stitutional right to exercise freedom of entre-
preneurship and types of economic activity
not prohibited by law.

Secondly, as a form of realization of the
right to work. It should be noted that small
business creates the largest number of jobs.

Thirdly, as a kind of entrepreneurial ac-
tivity and other small forms that are and are
not subject to business legislation, but which
must also have constitutional foundations and
the right to their existence and development.

Fourthly, as an environment for the for-
mation of self-regulation organizations. [9,
p.72].

In addition, it is necessary to take concrete
practical steps towards combating imperfect
legal norms in the form of tightening control
over departmental rule-making and establish-
ing a permanent examination of legislation
for “anti-corruption”.

It should also be noted that measures to
combat imperfections in the legislation that
increase the likelihood of corruption have al-
ready been tested in practice in the Russian
Federation.

Imperfections in the rules of law that in-
crease the likelihood of corruption can be di-
vided into the following groups:

1. For the implementation of the rule of
law, the individual is forced to spend too
many resources, which makes him/her want
to pay for the failure to comply with this rule
of law. This category includes substantive
rules that either require too much from the

subject of law, or procedural rules of law that
allow the imposition of additional losses in
the process of bringing to responsibility. As a
factor that increases losses, one can also name
the “crossing” of the control powers of law
enforcement agencies. The number of checks
sharply increases the losses for the economic
agent, and thus provides the corrupt official
with the opportunity to enter into contractual
relations.

2. The rule of law gives the official the op-
portunity to choose between different options
for behavior at his discretion.

3. There are no rules of law regulating the
behavior of an official, thereby allowing him
to behave at his own discretion. This case is
closely related to the second group of corrup-
tion norms. The «line of demarcation» sepa-
rates cases of well-intentioned discretionary
power (e.g., relatively certain alternative
sanctions in the administrative process) and
errors in the rule-making process that allow
gaps in law.

4. The norms of law give an official or de-
partment the right to develop and adopt nor-
mative acts. This category considers a special
case of state capture. Simply put, appropria-
tion of the state is the purchase of the process
of rule-making (carried out by both the leg-
islature and the executive) by interested par-
ties. Administrative bodies are «captured» if
they regulate public relations in the interests
of narrow groups. The concept of “appropria-
tion of the state” interests us insofar as the law
provides for the possibility (sometimes for-
malizing it with numerous reference norms)
of “purchasing” the process of departmental
rule-making.

Each group will be discussed in more de-
tail below.
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Exaggerated requirements of the norm as
a corruption factor

When analyzing the overstated require-
ments of the law, we will start from the fol-
lowing set of assumptions:

Assumption 1.

Any rule of law imposes on the individual
certain losses (costs, encumbrances, restric-
tions) associated with the obedience to the
rule of law.

Assumption 2.

The higher the losses that are associated
with compliance with the rule of law, the
more likely it is that the individual will pay
for the opportunity not to comply with the
rule of law or the reduction of losses.

Conclusion from assumptions 1 and 2:

Any law is corruptogenic, since it imposes
on an individual or a community of individu-
als some losses associated with the obedience
to the rule of law [10, p.53].

From the above assumptions, it is obvious
that in order to analyze the corruption poten-
tial, it is necessary to understand the concept
of a legal restriction that is imposed on an
individual. Some researchers associate the
concept of legal restrictions with the imper-
fection of the law. “We must remember that
the norms themselves can have different con-
tent. Defenders of rules for the sake of rules
sometimes assume that all rules are good
rules. And indeed, if the rules are designed
to discourage inappropriate and arbitrary be-
havior, they may be right. However, the rules
may impose certain restrictions, for example,
requiring the exclusion of a socially unpro-
tected individual (an unemployed woman)
from the lists for receiving social assistance
due to the fact that she lives together with a
man. Consequently, the rules may imply irra-
tional legalistic behavior, in which the accu-
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racy of the execution of the norm is in no way
connected with the goals of the organization”
[11].

Thus, the possibility of imposing certain
legal restrictions is associated only with “bad”
norms. It seems to us that this is a somewhat
simplified picture of the imperfection of the
norm. Based on the author’s assumption, we
can draw the following conclusion: any norm
is “bad” in the sense that any norm imposes
some kind of restriction on the individual,
forcing him to spend his resources on com-
plying with the norm (both outside a specific
legal relationship, and through the creation,
change, termination legal relationship). In
accordance with the above assumptions, the
imperfection of the norm will be that it im-
poses more burdens on the individual than it
could. How to determine what size of a hard-
ship, the norm imposes on the individual?

In this regard, it is necessary to elaborate
on two possible misconceptions. The first law
assumes that the absence of regulation, with-
out imposing hardships on the individual,
would be ideally non-corrupt. The issue of
lack of regulation is primarily ideology. Per-
haps it would have been relevant in the period
of the dominance of the doctrine of the state
- the “night watchman” and in the ideological
discourse, the liberals of that time could also
claim the advantage of their ideology, that it
is inherently anti-corruption. But due to the
blurring of ideological differences, both sup-
porters of state regulation and supporters of
laissez-faire allow regulation as such, but on
different scales.

At the same time, it is impossible to deny
the dependence of corruption on the ideologi-
cal orientation of a particular law in all cases.
For example, liberals “advocate the decrimi-
nalization of violations of moral standards,
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especially those related to drugs and sex,
provided that they are committed with mu-
tual consent and concern only adults”. Thus,
most likely, they will vote for the fact that the
criminal code does not provide for punish-
ment for “violation of moral standards.” At
the same time, the last reservation provides
another opportunity to make sure that the lib-
erals, the supporters of laissez faire, do not
completely abandon the regulation of social
relations.

The second misconception concerns the
possibility of some ideal, cost-effective and
mathematically calculated level of legal con-
straints. However, the question of govern-
ment regulation or lack thereof is a matter
that is resolved within the framework of a
representative body of power, rather than in
the offices of economists behind a calculator
and computer mathematics programs, i.e., a
matter of value rather than technocratic.

Conclusion. By introducing self-regulato-
ry and co-regulatory institutions and enshrin-
ing them in the Constitution of the Republic
of Moldova, corruption will be significantly
reduced.

Political determinants of corruption

1. The ideological position of the legislator
and corruption

More or less corruptogenic regulation of
certain social relations depends on the ideo-
logical orientations (value) of the deputies.
Depending on their intentions (which, one
way or another, are located on the continuum
“strong - state control and regulation - weak
state control, the predominant use of econom-
ic pressure measures to force the implemen-
tation of the rule of law”), they choose more
or less corruptogenic ways of regulation.
Comparing the latter, objectified in specific

laws or bills, it is possible to determine which
method of regulation generates the least (or
the greatest) probability of concluding a cor-
rupt deal. It should be noted, however, that
in order to apply this method, it is necessary
that a particular law or bill has something to
compare with. In other words, at least two
normative documents (irrespective of wheth-
er they have entered into force or not) should
regulate similar social relations.

Conclusion. 1t is necessary to develop the
ideology of self-regulation and to dissemi-
nate it among entrepreneurs, and the official
to be trained to accept this new institution
as an equal to state regulation. It will reduce
corruption.

2. Political struggle and corruption

However, sometimes the adoption of a bill
is determined not by the balance of the ideo-
logical positions of the deputies, but by the
balance of the alignment of political forces.
In this case, the bill is a means of fighting
against a competitor in the political field.
The law becomes an instrument of political
struggle, forcing political opponents to spend
inflated resources associated with obeying
the rule of law. The liquidation of a party as
a measure of responsibility for non-participa-
tion in elections for five years imposes more
losses on the party compared to depriving it
of state support, but maintaining its existence.
The norms of the bills, which not only provide
for the liquidation of a party as a measure of
responsibility, but also give administrative
bodies the right to file an application to the
court for liquidation, should be recognized as
the most corruptogenic.

3. Endogenous corruption

Some researchers believe that the factors
that determine corruption are external to the

Ne 1, 2021



Vasilii IGNATIEV

CONSTITUTIONAL FRAMEWORK FOR THE DEVELOPMENT OF SELF-REGULATORY ORGANIZATIONS AS A WAY OF PROTECTION AGAINST CORRUPTION

bureaucracy. Consequently, they deny the in-
fluence of bureaucrats on the level of over-
regulation (regulatory burden; the sociologi-
cal analogue of excessive requirements of
the rule of law) and thus defend the idea of
the functionality of corruption. Their oppo-
nents believe that bureaucrats are able to de-
liberately increase the level of regulation in
order to extract more rent. Endogenous cor-
ruption is facilitated by the modern consti-
tutional legislation of most countries, which
gives the executive power broad powers in
the process of lawmaking. So, in France,
the parliament can legislate only on a lim-
ited range of issues outlined in Article 34
of the Constitution of the French Republic.
All other matters fall within the scope of the
regulatory power vested in the government
Article 44 of the same Constitution provides
for a “blocked vote” procedure, according
to which, at the request of the government,
the chamber considering the bill must hold a
unified vote on the entire text of the bill as a
whole. At the same time, it has the right to re-
tain only those amendments that were made
by the government. The executive power
also acquires broad powers in the field of
lawmaking along with the pre-emptive right
to form the agenda of both the Senate and the
National Assembly.

In some transitional countries, the consti-
tutional legislator gives the executive even
more legislative power. Thus, according to the
Constitution of the Republic of Kazakhstan,
there are three state bodies, the Parliament,
the President and the Government, which are
empowered to issue laws (the President of
the Republic issues decrees with the force of
law and decrees with the force of constitu-
tional law).

Ne 1, 2021

4. Features of bureaucratic law
enforcement

The bureaucratic organization is far from
being as ideal for managing modern society
as it seemed to M. Weber. It has a number of
shortcomings identified by sociologists and
economists. One of the drawbacks is that bu-
reaucrats are overly committed to rules, which
become an end in themselves. Bureaucrats do
not see the spirit of the law behind the spe-
cific norms of the law. We find an explanation
for this phenomenon in Merton. “An effec-
tive bureaucracy,” he writes, “requires reli-
able response and strict adherence to rules.
Such adherence to rules leads to their trans-
formation into an absolute, they are no lon-
ger considered as a means to achieve a cer-
tain goal” [12]. W. Thompson, calling such
phenomena “bureaupathology”, connects
their occurrence with organizational special-
ization, within which the manager needs to
control his subordinates. The emphasis on the
formal requirements of the norm, and not on
its substantive aspects, makes bureaucratic
law enforcement formalistic and rigid. Those
obligations imposed on the individual, which
were laid down by the legislator, at best are
not overlooked, and at worst, they increase in
the process of law enforcement.

5. Additional losses in the process of
applying the rule of law

The requirements of the rules of law may
be exaggerated in the process of law enforce-
ment: either due to the imperfection of the
procedural rules in accordance with which
the activities of the law enforcement officer
should be carried out, or due to the imperfec-
tions of those substantive rules that establish
the legal status of law enforcement instances,
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allowing for the “crossing” of the control
powers of various bodies.

In the first case, the procedural rule of law
allows the imposition of additional burdens
on an individual who is already obliged, by
law, to bear certain burdens.

It should be noted, however, that very often
the department independently assigns control
powers to itself. The abundance of controlling
authorities in a rather narrow area of supervision
makes it completely impossible to differentiate
control powers between them and, thereby, cre-
ates a duplication of powers.

6. Corruption of the branch of legislation

Exaggerated requirements of the rule of
law may stem from the very organization of
the legal field. In other words, sometimes it
is not a rule of law that is corruptible, but a
branch of legislation as a set of normative
acts of various legal force that regulate a rela-
tively independent area, the sphere of public
relations. The most characteristic example in
this case is the branch of legislation on ad-
ministrative responsibility. Norms of admin-
istrative law can be contained in any law and
even in a by-law. As a result of this provi-
sion, administrative responsibility is current-
ly established by a huge number of laws and
regulations. This forced some authors to talk
about “erosion of the unified legal field of ad-
ministrative offenses” [13, p.44].

Conclusions

Thus, based on our study, we can formulate
the following conclusions and suggestions:

1. It is necessary to change the electoral
law and the electoral process, because through
electoral corruption, corruption penetrates the
state system of all branches of power, affecting
the entire state mechanism. The new Consti-

tution requires a norm prohibiting the elected
representatives of certain parties after they
are elected to the Parliament of the Republic
of Moldova or local authorities from switch-
ing from one party to another, up to criminal
liability.

2. Entrepreneurs' self-regulatory organi-
zations should be developed and corruption
should be reduced or even eradicated by del-
egating some state functions to them. In the
new Constitution of the Republic of Moldova,
provide for Article 33 * «Freedom of entrepre-
neurial activity and self-regulation» (example
wording of this article, see above). Adopt the
Law of the Republic of Moldova “On Self-
Regulatory Organizations”.

3. In addition to the introduction of self-
regulation institutions, it will be possible to
develop joint regulation between the state
and self-regulatory organizations, that is, co-
regulation, which will also significantly reduce
corruption.
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The study is dedicated to various jurisdictions’ approaches to cryptocurrency relations regulation.
The digital assets legal status in the European Union is analyzed both at the central level as well at the
level of such EU members as Malta, Romania, Germany. Among the countries that geographically be-
long to Europe, but are not members of the European Union, Switzerland and the United Kingdom are
considered in this aspect. The authors also reviewed the most important issues of cryptocurrency regula-
tion in the largest economy in the world - the United States. The Asian region is represented in the study
by the jurisdictions where digital assets are most widespread (China and Japan). The main conclusion
is that the Republic of Moldova should develop the balanced approach for legalizing the new sphere of
socio-economic relations by taking into consideration both positive and negative experience as well as
the best legal practices of other states in this field.
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DESPRE REGLEMENTAREA JURIDICA A CRIPTOMONEDEI:
EXPERIENTA INTERNATIONALA

Prezentul studiu examineaza abordarile diferitor jurisdictii cu privire la reglementarea legald a
relatiilor criptovalutare. Statutul juridic al activelor digitale in legislatia Uniunii Europene este ana-
lizat atdt la nivel central, cat si la nivelul unor state-membre UE precum Malta, Romdnia, Germania.
Printre tarile care apartin geografic Europei, dar nu sunt membre ale Uniunii Europene, Elvetia si
Regatul Unit sunt analizate in acest aspect. Autorii, de asemenea, s-au axat pe problemele actuale ale
reglementarii criptomonedelor in cea mai mare economie din lume - Statele Unite ale Americii. Re-
giunea asiatica este reprezentatd in studiu de tarile in care activele digitale sunt cele mai raspdndite
(China si Japonia). Principala concluzie a autorilor este ca pentru a dezvolta in Republica Moldova
o abordare echilibrata a noii sfere de relatii socio-economice criptovalutare este nevoie de a lua in
considerente experienta legislativa a altor state (atdt pozitiva, cdt §i negativa), precum si cele mai
bune practici juridice de peste hotare.

Cuvinte-cheie: criptovaluta, active digitale, blockchain, reglementari juridice, Bitcoin, a cincea di-
rectiva a UE, schimb criptovalutar.
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SUR LA REGLEMENTA’TION JURIDIQUE DE LA CRYPTOCURRENCE:
EXPERIENCE INTERNATIONALE

L’étude examine les approches de diverses juridictions en matiére de réglementation juridique des
relations de crypto-monnaie. Le statut juridique des actifs numériques dans la législation de ['Union
européenne est analysé a la fois au niveau central et au niveau d’états membres de ['UE tels que Mal-
te, la Roumanie et I’ Allemagne. Parmi les pays qui appartiennent géographiquement a [’Europe, mais
qui ne sont pas membres de |'Union européenne, la Suisse et le Royaume-Uni sont considérés sous
cet aspect. Les auteur se sont également penché sur les questions d’actualité de la réglementation des
crypto-monnaies dans la plus grande économie du monde - les Etats-Unis. La région asiatique est re-
présentée dans [’étude par les états ou les actifs numériques sont les plus répandus (Chine et Japon).
La principale conclusion est que, du point de vue de l’expérience d’autres états (a la fois positive et
négative), apres avoir examiné les meilleures pratiques juridiques, il faut développer en République
de Moldavie I’approche la plus équilibrée pour légaliser la nouvelle sphére de relations socio-écono-
miques.

Mots-clés: crypto-monnaie, actifs numériques, blockchain, réglementation légale, Bitcoin, cinquiéme
directive de I’"UE, échanges de crypto-monnaie.

O ITIPABOBOM PEI'YJIUPOBAHUU KPUIITOBAJIOT: MEKJYHAPOJHBIN ONBIT

B 0annom uccnedosanuu paccmampusaromes no0xXo0sl paznuyHlX I0pUCOUKYULL K NPABOBOMY pe2y-
JUPOBAHUTIO KPUNMOGATIOMHBIX OMHOWEHUU. AHANUZUPYEMCs NPAgo8oll CmMamyc Yyu@dposulx aKmueos
6 3akoHooamenvcmee Eepocorosa kak Ha yenmpansHoOM YposHe, MaK U Ha yPOGHe MaKux 2ocyoapcms
EC xax Manema, Pymvinus, I'epmanus. Cpedu cmpan, komopule eeozpaghuuecku omuocames K Eepo-
ne, Ho He sgnAlomces yienamu Eepocorosa, ¢ oannom acnexme paccmampuearomes Llgetiyapus u Be-
auxoopumanus. Taxoce agmopsvl paccmampusaom axkmyaivHvle npooaemsvl pecyiuposaniuss KpUnmo-
sanom 6 Kpynneuiuieti skonomuxe mupa — CLLA. Asuamckuil pecuon npedcmagien 8 uccied08aHuu 2o-
cyoapecmeamu, 20e yughposvle akmuavbl NOLy4uIU Hauboasvutee pacnpocmpanerue (Kumaii u Anonus).
Inasnwiii 661600 agmopos cocmoum 6 mom, 4moodwvl ¢ NOUYULL UMEIWe20Ccsl Yy Opyeux 20¢y0apcme
3aKOHO0AMENbHO20 ONbIMA (KAK NO3UMUBHO20, MAK U He2amueHozo), evipabomamv 6 Pecnybnuxe
Monoosa maxcumanvro 636eueHHbil N00X00 K 1e2aIU3ayuu HOBoU chepbl COYUAILHO-IKOHOMULECKUX
OMHOULEHU.

Knrwouesvie cnosa: kpunmosganioma, yugposvie akmugsl, O10KueliH, npasogoe pezyruposanue, bum-
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Introduction regulations in this field, foreign legislative ex-

The new social relations arising from the Pperience can provide a valuable experience for

emergence of digital assets have caused a need
for the development of an appropriate legal
regulatory mechanism. Different countries,
depending on the degree of acceptance of the
new technology and established legal tradi-
tions, have approached this issue differently.
Our study is dedicated legal framework of
cryptocurrency regulation in such jurisdictions
as European Union, Malta, Estonia, Romania,
Germany, The United Kingdom, Switzerland,
The United States of America, People’s Re-
public of China and Japan. Since the Republic
of Moldova has not adopted yet any laws or
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the future Moldovan law on cryptocurrency.

European Union

Cryptocurrency regulation in the FEuro-
pean Union are in their formative stages. The
European Union authorities are quite wary of
the new sphere. Indicative in this sense is the
reaction to Libra, Facebook’s digital currency,
which the company intended to launch in the
European Union. The alliance’s finance min-
isters decided not to allow Libra or any other
stablecoin to be used in the European Union.
The ministers said in a joint statement that “no
agreement to launch stablecoins will go into ef-
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fect until legal and regulatory risks have been
identified and addressed” [1]. Meanwhile, work
is already underway at the European Commis-
sion to develop specific rules to regulate crypto
assets and stablecoins [1].

Currently, the European Court of Human
Rights has only one precedent related to cryp-
tocurrency. In Skatteverket vs David Hedqvist
[2]. Court ruled that:

1) Bitcoin is a currency, not a commodity,

2) Bitcoin exchange transactions for fiat
currencies are exempt from VAT.

The Fifth Anti-Money Laundering Direc-
tive (SAMLD) has to be mentioned within
EU regulatory framework [3]. This Directive
is currently the main document of the Eu-
ropean Union in the field of cryptocurrency
regulation.

It should be noted that EU Directives and
Regulations have different normative proper-
ties. Whereas the EU Regulation is a norma-
tive act of direct action, which does not require
mediation by national law. The Directive, as a
normative act, is indirect. This means that the
competent authorities of the European Union
have established a certain timeframe for the
Member States to implement the Directive
into national law, while the national authori-
ties are free to choose the means and ways to
achieve the goal [4, pp. 45-46]. As such, the
Member States were required to implement
the Directive norms by January 10, 2020.
The governing, supervisory and coordinating
body for the Directive implementation is The
European Banking Authority (EBA) [5].

In addition to the official definition of vir-
tual currencies, the Fifth Directive also con-
tains certain requirements for Member States
to regulate this area:

- Empowering national financial monitor-
ing units to obtain the addresses and identifi-
cation of digital currencies owners.

- cryptocurrency exchanges and wallets
are required to register with the competent
authorities at their location.

- the obligation of platforms providing
cryptocurrency services to submit suspicious
activity reports (SARs) and perform customer
due diligence (CDD).

Countries in the European Union are im-
plementing both, digital technologies and
SAMLD at various speeds. Among the juris-
dictions, which are the most active in this area,
Malta and Estonia are taking the lead.

Malta

The country is often referred to as a “block-
chain island” for the activity that local authori-
ties are doing in attracting investments in this
area. Blockchain and cryptocurrencies are not
merely legalized here. A holistic regulatory
framework provides an extremely favorable
climate for foreign investors to operate in the
blockchain technology sector.

On July 4, 2018, the Parliament of Malta
passed the following laws [6]:

- Digital Innovation Authority Act;

- Innovative Technology Arrangements and
Services Act;

- The Virtual Financial Assets Act.

The last document is the most important for
the industry. It covers the operations of traders,
brokerages, exchanges and asset managers in
Malta. The attractiveness of the “blockchain
island” for cryptocurrency investments is elo-
quently demonstrated by the fact that Binance,
the world’s largest cryptocurrency exchange
by volume, has moved its head office from
Hong Kong to Malta [7].

Such rapid implementation of digital tech-
nology on the island has a downside. In Janu-
ary 2019, the International Monetary Fund
(IMF) concluded that the growth of the block-
chain sector in Malta “has created significant
money laundering and terrorist financing risks
in the island’s economy” [8].

Estonia
According to the Doing Crypto Index,
which included 23 countries where blockchain
technology is most prominent, Estonia ranked
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first in terms of cryptocurrency friendliness
[9]. And this should come as no surprise. The
country that gave Skype to the world, actively
supports the IT business, and in general strives
to meet the needs and demands of the time in
the field of digital technology. The former
Soviet republic primarily attracts businesses
from the former Soviet Union. Four main fac-
tors contribute to this:

- e-residency law, which allows foreign na-
tionals to register a business in the country re-
motely and interact online with governmental
agencies from anywhere in the world. No pa-
perwork is required. All documents, including
licenses, are issued solely electronically. The
embodied concept of the “remote state” had
the best effect on the investment climate. For
a while after the law was passed, the weekly
number of applications for online residency
has exceeded the weekly birth rate in the coun-
try [10].

- country is the only non-offshore juris-
diction with zero percent income tax for en-
trepreneurs. A company doing business here
only has to pay tax on undistributed profits,
or profits that are distributed outside of Esto-
nia. In other words, until the moment when a
company decides to distribute profits outside
Estonia, it is completely exempt from paying
income tax.

- country’s membership in the EU allows
business projects registered here to legally
carry out their economic activities throughout
the European Union without physical presence
in this territory.

- friendly attitude of the regulators, even if
an investor speaks neither Estonian nor Eng-
lish. Even if you speak just Russian, you can
always call and get a detailed answer to any
question related to any aspect of doing busi-
ness in the country.

These aspects do not mean that business ac-
tivities are performed out here without proper
control. Business representatives note, that
at the moment, Estonian legislation regard-
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ing crypto-business is the strictest of the non-
binding, i.e. regulating the crypto-industry,
rather than prohibiting it, in the world [10].

Estonia was the first in the EU to implement
the provisions of SAMLD. It did not adopt a
separate normative act to regulate the crypto
environment. The necessary norms were incor-
porated into the law “On Combating Money
Laundering and Terrorist Financing” adopted
on October 26, 2017 [11]. This document pro-
vided a legally regulated framework for busi-
nesses related to virtual currencies.

The new law has appointed the Financial
Intelligence Service as supervisory authority
for virtual currency service providers which is
a division of the Estonian Police and Border
Guard Control (Article 69, part 3). In addition,
voluminous Section 8 of the above law, called
“Authorization and Prohibition to Provide
Services” is dedicated to the requirements for
conducting activities related to virtual curren-
cies. The detailed rules of Section 8, provide
clarity and allow all licensed individuals to le-
gally trade, exchange, and invest in cryptocur-
rencies.

It should be noted that since July 1, 2020,
the specialized legislation for crypto-business-
es in the country has become noticeably strict-
er. These measures resulted from the scandal
at the Estonian branch of the largest Danish
commercial bank Danske Bank, which was in-
volved in the laundering of $220 billion [12].
This scandal was the largest of its kind in the
history of the EU and strongly affected Esto-
nia’s reputation. It is obvious that the main
culprit should be the Danish regulator that
ignored six warning letters from the Estonian
Financial Intelligence Service and did not take
appropriate measures to stop the illegal activi-
ties [13].

To the credit of the Estonian authorities,
their response was very swift and harsh, direct-
ly affecting the cryptocurrency business, which
is associated with increased money laundering
risks. In 2020, more than 1,000 cryptocurrency
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companies lost their licenses and fewer than
400 firms continue to operate [14].

The legislative changes boiled down to the
following:

- all cryptocurrency businesses are equated
with financial services in terms of anti-mon-
ey laundering and counter-terrorist financing
regulation;

- a firm offering services in the cryptocur-
rency sphere must be located and operated in
Estonia;

- top managers and founders of crypto-
projects, who wish to obtain an Estonian li-
cense, must provide a complete set of docu-
ments, confirming the absence of the criminal
record, relevant experience and the necessary
education;

- company employees must be physically
located in Estonia. Having a virtual office or
rented premises for nominal address registra-
tion is no longer sufficient;

- a single virtual currency service provider
license will replace the two previously existing
licenses for providing virtual currency wallet
services and for providing virtual currency ex-
change services;

- documents required to apply for a license
must be submitted through a notary public or
electronically through the Registry of Enter-
prises;

- state fee for the license increases from 345
to 3,300 Euros (10 times). The pending status
of an application can be extended up to 120
days (previously the maximum period was 60
days);

- company must have a payment account
in a credit institution, electronic money insti-
tution or payment institution on Estonian ter-
ritory or another state of the European Eco-
nomic Area;

- minimum authorized capital according to
the new regulations is 12 thousand euros and
must be paid in full;

- individuals who transfer cryptocurrencies
in excess of 15 thousand euros per month and

legal entities with monthly cryptocurrency
transactions exceeding 25 thousand euros may
at any time be required to provide documents
proving the origin of funds;

- company applicant, while documents
for the license are under review, must assure,
through the Estonian Finance Department,
that the application complies with the new le-
gal norms [15].

Romania

The state is a part the European Union
countries whose authorities have not shown
any particular interest in cryptocurrencies
and blockchain technology. This is eloquently
demonstrated by the fact that the country is on
the list of alliance members that have not ful-
filled their obligations to implement SAMLD
into national legislation [16]. In this connec-
tion, the European’s Commission decision
has demonstrated its position stating that “the
Commission regrets that the respective mem-
ber states failed to transpose the directive in
a timely manner and calls on them to do so
forthwith, given the importance of these rules
for the collective interests of the EU... All
member states should have implemented the
rules of the 5th Anti-Money Laundering Di-
rective by January 10, 2020... Legislative gaps
arising in one Member State have an impact
on the EU as a whole” [16]. In addition to Ro-
mania, the list of countries that did not meet
the deadline also included Cyprus, Hungary,
the Netherlands, Portugal, Slovakia, Slove-
nia and Spain [16].

Recognizing the fact that the implementa-
tion was late, the Romanian government ur-
gently adopted a package of regulatory amend-
ments through which the country’s legislation
was brought into compliance with SAMLD.
The amendments were made to Law No.
129/2019 on preventing and combating mon-
ey laundering and terrorist financing, Law No.
15/2006 on credit institutions and capital ad-
equacy, Code of Tax Procedure No. 207/2015
and several other acts [17].
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The National Bank of Romania issued two
press releases outlining its position regarding
“virtual currencies” [18]. The first press release
notes that “virtual currency” should be distin-
guished from national and foreign currency, as
well as from electronic money. With reference
to the report of the European Central Bank and
the communication of the European Banking
Authority, the Romanian regulator lists the risks
associated with the use of “virtual currencies’:

- lack of regulation and supervision;

- risks associated with money laundering
and terrorist financing;

- risks of volatility;

- risks of inadequate security.

In the second press release, issued three
years after the first one, the Romanian National
Bank reiterated its position, describing “virtual
coins” as “speculative, extremely volatile and
risky assets”. Therefore, credit institutions, in
order to avoid reputational risks, are “not rec-
ommended” to take part in any transactions in-
volving virtual currencies, including in terms
of providing investment or trading services.

As a consequence, Romanian commercial
banks rushed to close customer accounts of
two local crypto platforms, CryptoCoin Pro
and BTCxChange. The first platform, with
more than 7,500 clients, was forced to change
its jurisdiction to Luxembourg [19].

It should also be mentioned that in March
2018, the National Agency for Fiscal Admin-
istration (ANAF) stated that cryptocurrency
transactions are taxable [20].

Germany

The Federal Republic of Germany ranks
33rd in the world in the adoption of cryptocur-
rencies [21] and ninth in the Global Innova-
tion Index 2020 [22]. Nevertheless, the EU’s
largest economy is often looked back on by
other members of the alliance, so the position
of German authorities regarding cryptocurren-
cies seems particularly important.

The country was one of the first to define
the legal status of digital assets. Back in 2011,

Ne 1, 2021

the German regulator, the Federal Financial
Supervisory Authority (BaFin), classified
cryptocurrencies according to Art. 1 of the
German Banking Act (Kreditwesengesetz) as
financial instruments. They fall into a subcat-
egory of so-called “units of account” (Rech-
nungseinheiten), which is a special category
of financial instruments not based on the EU
law [23].

In terms of taxation, German law is not
as strict as the US tax law, where Bitcoin is
recognized as property and is taxed on capital
outflows. According to the regulation of the
German Ministry of Finance, Bitcoin has been
equated to means of payment, so the purchase
of goods or payment for services with digital
money is only subject to VAT [24].

Beginning in January 2020, German banks
were allowed to store and conduct transac-
tions with Bitcoin and other cryptocurrencies
[25]. The new law stipulates that online bank-
ing services, which include transactions with
stocks, bonds and cryptocurrencies, will only
be available to German financial institutions
that receive the appropriate license issued by
BaFin. The demand for legal certainty in this
area can be demonstrated by the fact that al-
most immediately after the adoption of this
law, more than 40 banks expressed interest in
obtaining a license for cryptocurrency services
[26].

The United Kingdom

The country openly supports companies op-
erating in the field of digital currencies, which
often choose it because of the availability of all
necessary infrastructure for comfortably con-
ducting business, as well as a well-developed
banking and financial sector. Nevertheless, the
legal framework for cryptocurrency activity
has not yet been developed. In terms of their
legal nature, cryptocurrencies are considered
(UK) “private money” in the United Kingdom
27, p. 2].

The issue of ICO also remains unregulated,
although most of the tokens are subject to the
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existing legal framework of the country. It is
important to note that Brexit has had little or
no effect on the United Kingdom’s position
on SAMLD. The country, albeit with a slight
delay, still implemented the directive into na-
tional law by amending its 2019 Regulation
[28].

The Financial Conduct Authority (FCA)
and the Bank of England are responsible for
the regulation of financial services in the UK.
The FCA’s functions include promoting effec-
tive competition in the interests of consum-
ers, strengthening and protecting the integrity
of the country’s financial services sector, and
protecting consumers from potential harm. On
the other hand, the Bank of England works
to reduce or eliminate risks that could pose a
threat to the country’s financial stability.

In the absence of a clear legal framework
for the crypto business, British regulators have
been very constructive. The FCA created a pro-
gram called Innovation Hub [29]. Cryptocur-
rency companies participating in it can receive
advice on the legal regulation of their current
or future activities. In this regard, companies
can test their business model for compliance
with current UK legislation before launching
their business. This is certainly a good initia-
tive that allows potential investors to under-
stand the possible legal risks associated with
digital technologies without the threat of any
repressive action from the regulator.

An important document that sheds light
on a number of legal issues that may arise for
cryptocurrency businesses is the Crypto Asset
Guidelines published by the Office [30]. In the
Guide, among other issues, the FCA outlines
the limits of legal regulation depending on the
type of crypto assets, which fall into three cat-
egories:

- Exchange tokens, which are not issued
and maintained by any central authority and
are intended to be used as a medium of ex-
change. They are usually a decentralized tool
for buying and selling goods and services

without traditional intermediaries such as cen-
tral or commercial banks. Cryptocurrencies
such as BTC, ETH, LTC, etc. should fall into
this category. These crypto-assets are usually
outside the “perimeter” of competence;

- Security tokens. They are tokens with spe-
cific characteristics granting rights and obliga-
tions akin to investments such as stocks or debt
instruments, as stated in the Financial Services
and Markets Act [31]. These tokens are inside
the “perimeter” of regulation;

- Utility tokens provide the right to receive
services or goods within a platform, but not of
the same nature as investments. Under certain
conditions, these tokens can fall under the cat-
egory of electronic money, and thus be in the
“perimeter” of regulation.

In general, the UK follows the path of in-
dustry regulation similar to traditional finan-
cial services.

Switzerland

As a global financial center, the country is
reluctant to join the EU on its own initiative to
avoid collective pressure on its banking sys-
tem. Traditional finance is not Switzerland’s
only strength. According to the Global Innova-
tion Index 2020, for the second year in a row,
the country ranks first in the world in terms
of innovation development, ahead of Sweden,
the US and the UK [22].

Overall, this jurisdiction is not just block-
chain-friendly, but is taking the lead in the
global adoption of digital assets and distribut-
ed ledger technology. Large companies choose
this country for their operations because of the
stability and predictability of legal regulation,
as well as of investors’ rights protection. The
development team of Etherium, the second
most capitalized cryptocurrency, chose Swit-
zerland to register its Ethereum Foundation
platform [32]. Libra, a cryptocurrency-based
payment system for Facebook users, is also
registered here.

In January 2017, the city of Zug organized
the independent government-backed Crypto
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Valley Association to promote blockchain-
related technologies [33].

The regulator for the crypto market is the
Swiss Financial Market Supervisory Author-
ity (FINMA), which reviews each ICO reg-
istration case individually. FINMA has also
issued Guidelines for companies interested
in conducting ICO in the country, putting the
main emphasis on anti-money laundering and
securities regulation [34]. In a risk monitor-
ing report, the Swiss regulator directly linked
blockchain and cryptocurrencies to the in-
creased money laundering risks through the
country, which could threaten its reputation as
a financial center. FINMA recognizes that new
technologies have great potential to improve
financial market efficiency. However, the
higher speed, anonymity and global nature of
such financial instruments make them attrac-
tive for illicit purposes [35]. Nevertheless, in
August 2019, the agency first issued licenses
to two cryptocurrency banks, SEBA Cryp-
to and Sygnum, while also publishing fairly
strict regulatory guidelines for blockchain
payment services [36]. But not all companies
meet the requirements. For example, the regu-
lator ruled the $90 million ICO from crypto-
mining company Envion illegal, launching an
investigation for financial market violations
[37]. In connection with the case, FINMA said
it would continue to take action against illegal
ICOs that “violate or circumvent the supervi-
sory law” [37].

In early 2020, the Swiss Ministry of Fi-
nance began discussing a regulation that
would implement a legal framework to regu-
late blockchain and the crypto industry at the
state level in August 2021 [38]. While the
process has not yet been completed, most
cryptocurrency activity is subject to gener-
al financial market regulations. Earlier, the
Swiss government refused to create a sepa-
rate legal framework to regulate blockchain
and crypto industry. The authorities decided
to amend just some laws that regulate differ-
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ent areas ranging from bankruptcy of compa-
nies to securities trading [39].

The United States of America

The country ranks first in the world by the
number of CryptoATM, which indicates the
high prevalence of digital assets among the
population®. Overall, it is a very heterogeneous
jurisdiction for cryptocurrency business. It is
duly noted that the U.S. market is a dream and
at the same time a nightmare of any crypto-
project [41]. This is due to the legal specif-
ics of the largest global economy, where each
state has its own legislation, and there are
many committees, commissions, departments
and agencies at the federal level, whose com-
petence in terms of crypto industry is not yet
been clearly enough defined.

The year 2013 turned out to be especially
important for the cryptocurrency business in
the country.

In November, the U.S. Senate (Commit-
tee on Homeland Security and Governmental
Affairs) held a hearing on virtual currencies,
calling them “digital cash”. As a result of the
hearing it was ruled not to ban the circulation
of cryptocurrencies, but to work on the regula-
tion of this sphere of activity [42].

Earlier in March of the same year, the U.S.
Treasury Department’s Financial Crimes En-
forcement Network (FinCEN) announced that
cryptocurrency to fiat money exchange opera-
tions should be regulated in the same way as
traditional money exchange operations (for
example, dollars to euros or vice versa). Com-
panies providing such exchange services must
register as financial service providers (Money
Service Business) and report suspicious trans-
actions (Suspicious Transaction Report) [43].

The U.S. court system has set an important
legal precedent regarding crypto assets. In Au-

2 A crypto machine is similar to an ATM, a machine
for transferring cash into cryptocurrency. According to
CoinATMRadar, as of January 2021, there were 1,125
cryptoATMs installed in the U.S., more than ten times
the number in second place Canada (1,144) [40].
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gust 2013, the U.S. Court for the Eastern Dis-
trict of Texas in SEC vs. Trendon T. Shavers
and Bitcoin Savings and Trust, issued a deci-
sion that effectively equated the first crypto-
currency with money. The plaintiff alleged that
the defendant committed fraud by fraudulently
misappropriating 263,104 in Bitcoin. Accord-
ing to the defendant, Bitcoin is not money, so
the charge has no legal basis. In the ruling on
the case, Judge Amos L. Mazzant specifically
stated, *“. Bitcoin can be used as money. It can
be used to buy goods or services and to pay
for individual living expenses. The only limi-
tation of Bitcoin is that it is limited to those
places that accept it as currency. However, it
can also be exchanged for conventional cur-
rencies such as the U.S. dollar, euro, yen and
yuan. Thus, Bitcoin is a currency or form of
money...” [44].

The toughest stance on cryptocurrencies has
been taken by the government’s Securities and
Exchange Commission (SEC). This primarily
applies to ICOs - initial coin offerings to attract
investors to fund a project. Considering cryp-
tocurrency as securities, the agency has not yet
proposed clear and understandable rules of the
game for the crypto-business, which creates le-
gal uncertainty in the market and significantly
complicates the work of companies operating
in this area. A number of actions of the Ameri-
can regulator prompted the crypto-business to
be very cautious about the choice of the USA
as a potential jurisdiction for ICO. In particu-
lar, the SEC banned Pavel Durov’s TON cryp-
tocurrency platform GRAM two weeks before
its official launch [45]. On the same grounds,
the agency sued Ripple, whose currency XRP
makes top 10 by market capitalization [46].
Earlier, SEC fined another major player in the
crypto industry, Block.one, developer of the
EOSIO blockchain and EOS cryptocurrency,
due to having unregistered ICOs, for $24 mil-
lion [47].

Clarity in the regulation of crypto-business
may be increased by a bill sent to Congress,

informally called the “Cryptocurrency Act.”
This document identifies three types of cryp-
tocurrencies, each of which will have its own
financial regulator:

- commodity, regulated by the Commodity
Futures Trading Commission (CTFC);

- crypto-currency, regulated by Financial
Crimes Enforcement Network (FinCEN);

- crypto-security, regulated by the Securi-
ties and Exchange Commission (SEC) [48].

The crypto-community also has certain
hopes with the new U.S. President Joe Biden,
whose team includes specialists with a deep
knowledge of blockchain technology and ca-
pable of pursuing a friendlier policy towards
the crypto-industry. In part, these hopes are
already beginning to be realized. In particu-
lar, the new President has decided to freeze
the implementation of some of his predeces-
sor Donald Trump’s decrees [49]. This also
affected the proposal to collect personal in-
formation about the contracting parties and
transactions of cryptocurrency firms’ clients,
which were supposed to be carried out by Fin-
CEN. Many crypto-business representatives
took this initiative of the previous President
extremely negatively, considering it “ruin-
ous” for the field of digital currencies [50].

China

The Asian cryptocurrency market is the
largest in the world. According to crypto-ana-
lytical firm Chainalysis, 31% of all cryptocur-
rency transactions in 2020 (which is $107 bil-
lion) were conducted in East Asia, 77% more
than in the second largest region (Western and
Northern Europe) [51]. China alone is home
to 65% of the world’s Bitcoin mining capac-
ity [52].

Until 2017, the country could be consid-
ered a world leader in cryptocurrency transac-
tions. The largest exchanges of digital assets
with a multimillion-dollar daily turnover were
operating here. The world’s second economy
accounted for up to 90% of all Bitcoin trading
for some period of time [53].
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China’s dominance in this market did not
last long, however, a series of governmental
decisions were made that severely impacted
the crypto industry in the country.

Originally six central governmental regu-
lators — the People’s Bank of China (PBOC),
China Cyber Administration, Ministry of In-
dustry and Information Technology, State
Administration of Industry and Commerce,
Banking Regulatory Commission and Securi-
ties Regulatory Commission - issued a joint
Announcement on Prevention of Financial
Risks Associated with Initial Token Offerings
[54]. According to the document, virtual coin
offerings were deemed unlicensed investment
solicitation. Thus, the Chinese government ef-
fectively banned ICOs in the country.

Further, in the same month, the Financial
Risk Control Committee of the PBOC obliged
all cryptocurrency exchanges registered in
Beijing to completely stop trading and regis-
tering new users [55]. Thus, the activities of
cryptocurrency exchanges in China were forc-
ibly suspended. Companies providing cryp-
tocurrency exchange services were forced to
change their jurisdiction to other, more loyal
markets.

According to RosBiznesConsulting (RBC
Group), as a result of the measures taken, in
less than a month Bitcoin trading in yuan has
fallen in the country to less than 1% of global
turnover, and the daily trading volume has
dropped from a peak of nearly 120,000 Bit-
coins to less than one hundred [53].

In January 2018, Chinese government
banned over-the-counter cryptocurrency mar-
kets as well as buying and selling of crypto
assets by individuals [56]. In February, au-
thorities blocked internet access within the
country to foreign crypto exchanges and ICO
sites [56].

In fact, cryptocurrency trading is now banned
in the country, but storage of digital assets is
still allowed. At the same time, Chinese gov-
ernment, while limiting the circulation of cryp-
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tocurrencies as much as possible, is taking an
active interest in the blockchain technology it-
self. National cryptocurrency, digital yuan, [57]
which will have a physical and virtual form, is
being tested in major cities across the country.
It will be issued by the PBOC.

On January 1, 2020, the country’s Cryptog-
raphy Law came into force [58]. It does not
talk directly about cryptocurrencies, but cre-
ates a regulatory framework for cryptography
and password management standards. Accord-
ing to the document, the Central Cryptograph-
ic Agency is in charge of public cryptographic
work and the development of regulatory prin-
ciples for the industry.

In fact, the law is another step for China to
create its own centralized digital currency. At
the same time, there is almost no legal basis
for the existence of other cryptocurrencies.

Japan

Support for innovative technology has al-
ways been a strength of the Japanese econo-
my. Such transnational corporations as Sony,
Panasonic, Toshiba, Hitachi are known world-
wide. Therefore, it makes sense that block-
chain technology and cryptocurrencies, which
are unthinkable without mobile devices, found
fertile ground in this country.

The impetus for the development of regula-
tory rules for crypto-business was the hacking
of Tokyo-based crypto exchange Mt.Gox. By
2013, the site was processing more than 70%
of all Bitcoin transactions worldwide. The
hack resulted in the loss of 744,408 BTC be-
longing to the exchange’s customers, as well
as about 100,000 of the exchange’s own coins,
totaling $480 million (at 2014 exchange rates)
[59]. Country’s authorities could not ignore
this case and began to develop their own cryp-
tocurrency regulation. The process dragged on
for more than three years and the law on vir-
tual currency regulation was adopted only on
April 1,2017.[60] According to the document,
cryptocurrency, including Bitcoin, receives
the status of a means of payment in the coun-
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try and performs a function of currency. At the
same time, the law specifies that only Japanese
yen is the official monetary unit in the country.
Cryptocurrency regulation is assigned to the
Financial Services Agency (FSA) of Japan,
which is authorized to register cryptocurrency
exchanges and monitor their activities.

The aftermath of the Mt.Gox collapse led
to the establishment of a number of fairly
stringent requirements. For example, compa-
nies will have to be externally audited by the
Internal Revenue Service, report regularly to
the Government, and have at least $100,000 in
reserve funds.

The process of obtaining a license will re-
quire even more significant financial resourc-
es. Companies will have to pay a one-time fee
of $300,000. If the review results in a decision
to deny a license, the money will not be re-
funded [59].

In January 2018, the largest virtual asset
theft in the modern history occurred. Japanese
crypto-exchange suffered again, this time it
was Coincheck. As a result of a hacker attack,
$548 million was illegally withdrawn from
its accounts [61]. This case demonstrated the
serious vulnerability of “hot wallets” where
cryptocurrency exchange money is stored.

The FSA reacted promptly—the hacked ex-
change was ordered to review its security sys-
tem and conduct an internal investigation of
the incident, which affected 260,000 people.
The regulator also conducted a holistic inspec-
tion of all cryptocurrency exchanges in the
country. The main goal of the authorities was
to make sure that the financial conditions of
these companies would allow them to fulfill
their obligations to customers [62].

The main result of the events that took
place was the Japanese government’s approval
of the creation of a self-regulatory mechanism
for the cryptocurrency industry. On October
24,2018, Japanese Virtual Currency Exchange
Association (JVCEA) was organized and offi-
cially recognized by the government regulator

[63]. The organization consists of representa-
tives of all crypto-exchanges in the country
and has the authority to develop the necessary
requirements for operators of crypto-asset ex-
change services, as well as to apply appropri-
ate sanctions in case they violate the current
legislation. The Financial Services Agency of
Japan rightly decided that “it is better for ex-
perts to set the rules in a timely manner than
for bureaucrats to do so” [64].

Another package of measures aimed at regu-
lating the cryptocurrency industry was passed
on May 1, 2020. It includes amendments to the
Act on Settlement of Funds (ASF) and the Fi-
nancial Instruments and Exchanges Act (FIEA)
[65]. The main purpose of the amendments is to
increase regulatory certainty and further protect
consumers. The innovations provide for stricter
control over derivatives and in-depth devel-
opment of risk management model related to
hacking of crypto-exchanges. In particular, all
cryptocurrency firms are now required to sepa-
rate user deposits from their own funds by en-
gaging third-party cold wallet services. For hot
wallet services, the requirements consist of the
need to store funds in the same amount as us-
ers’, so that in the case of a hacker attack, they
can recover the stolen funds [65].

In addition, the amendments use the new,
more precise legal term “cryptocurrency as-
sets” instead of the former “virtual currency”
[65].

Conclusions

As we can see, the legal regulation of digi-
tal assets varies greatly around the world.
Approaches range from progressive (Japan,
Switzerland, Germany, Malta, Estonia) to re-
strictive (China). The intermediate position
is occupied by jurisdictions with little inter-
est in new technologies (Romania, Hungary,
Spain, Cyprus, the Netherlands, Portugal,
Slovakia, Slovenia). Due to the specific tradi-
tions of legal regulation in the United States
and the United Kingdom, these countries can-
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not be included in any of the above groups,
although de facto digital financial legal rela-
tions are allowed in both of them, and de jure
are at the stage of their formation. It seems
that the objective of the Moldovan authorities
in this sense is to develop the most balanced
approach to the legalization of the new sphere
of social and economic relations from the per-
spective of the experience of other countries
(both positive and negative), having consid-
ered the best legal practices.
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In this article, authors analyze different models of codified acts. In carrying out this classification,
several features of the codified documents emerged and were presented in a light conducive to study. The
authors provide a practical example of doctrinal concepts, based on their empirical observations, with
the relevant example for our legal system. Despite the multitude of scientific proposals, the classifications
presented in the article are far from exhaustive, but are a theoretical-doctrinal exercise, aimed at sys-
tematizing knowledge about the nature and features of codified acts. Finally, the authors conclude that
codes are the only form of codified act recognized by national law, although other forms are known in
foreign legal systems. Without prejudice to the legal nature of codes and other classified acts, they may be
doctrinally classified according to various criteria, which simplifies the understanding of their essence
and contributes to their practical application.

Keywords: codification, legislative technique, systematization of legislation, codified act, code.

CLASIFICAREA ACTELOR CODIFICATE

In prezentul articol sunt analizate diferite modele de acte codificate. In cadrul efectudrii acestei clasifi-
cari au iesit la iveald mai multe trasaturi ale actelor codificate si s-au prezentat intr-o lumind propice pentru
studiu. Autorii ofera o exemplificare practica a conceptelor doctrinare, bazatd pe observatiile lor empirice,
cu exemplificarea relevantd pentru sistemul nostru de drept. In pofida multitudinii de propuneri stiintifice,
clasificarile prezentate in articol nu sunt nici pe departe exhaustive, insd reprezintd un exercitiu teoretico-
doctrinar, indreptat spre sistematizarea cunostintelor referitoare la natura i trdsdturile actelor codificate. In
final, autorii concluzioneaza ca codurile reprezintd unica forma de acte codificate recunoscuta de legislatia
nationald, desi in sisteme de drept strdaine sunt cunoscute si alte forme. Fara a afecta natura juridica a co-
durilor si altor acte clasificate, acestea pot fi clasificate din punct de vedere doctrinar dupa diverse criterii,
fapt care simplifica intelegerea esentei acestora si contribuie la aplicarea practica adecvata.

Cuvinte-cheie: codificare, tehnica legislativa, sistematizarea legislatiei, act codificat, cod.

CLASSIFICATION DES ACTES CODIFIES

Differents modeles d'actes codifiés sont discutés dans cet article. En effectuant cette classification,
plusieurs caractéristiques des actes codifiés ont été révélées et présentées sous un jour propice a l'étude.
Les auteurs fournissent un exemple pratique de concepts doctrinaux, basé sur leurs observations em-
piriques, avec l'exemple pertinent a notre systeme de droit. Malgré la multitude de propositions scien-
tifiques, les classifications présentées dans l'article ne sont en aucun cas exhaustives, mais elles repré-
sentent un exercice théorique-doctrinal, visant a systématiser les connaissances concernant la nature
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et les caractéristiques des actes codifiés. Enfin, les auteurs concluent que les codes sont la seule forme
d'actes codifiés reconnus par le droit national, bien que d'autres formes soient connues dans les systemes
de droit étrangers. Sans affecter la nature juridique des codes et autres actes classifiés, ils peuvent étre
classés d'un point de vue doctrinal par divers critéres, ce qui simplifie la compréhension de leur essence
et contribue a la bonne application pratique.

Mots-clés: codification, technique législative, systématisation de la législation, acte codifié, code.

KIIACCU®UKALUA KOAUPULIUPOBAHHBIX TOKYMEHOB

B cmamve ananusupyiomes pasnuunvie mooenu koougduyupogannvlx akmos. llpu nposedenuu dan-
HOU Kaaccugurayuu ObLIU GbIsGIEHbL HEKOMOPbLE 0COOEHHOCMU KOOUPUYUPOBAHHBIX OOKYMEHMO8, KO-
mopule OvlIU NPeOCMAsIeHbl 8 ceeme, CnocooCmeyrouem uzyieHuto. A6mopuvl npedoCmasisaiom npax-
MUuYecKuti npumep OOKMPUHATLHBIX KOHYENYULl, OCHOBAHHBIU HA UX IMIUPUYECKUX HAONIOOEHUSX, C CO-
0MBEMCMBYIOUUM NPUMEPOM OJisL OEUeCEeHHOU Npagosoll cucmemvl. Hecmomps na obunue Hayunvlx
npeonodcenull, npedcmasiieHHbvle 6 cmamoe Kiaccupurayuu 0aiexko He ucyepnuvléaiouue, d npeocmas-
JSIOM cO601l MeopemuK0o-00KMPUHATLHOE YAPAICHEHUE, HANPABIeHHOe HA CUCTEeMAMU3ayuio 3HaHul
0 npupooe u 0COOEHHOCMAX KOOUDUYUPOBAHHBIX aKmMOo8. B umoee, agmopvl npuxooam K 6u1800Y, umo
KOOEKCHl ABIATOMCS OUHCTNBEHHOU (DOPpMOTl KOOUDUYUPOBAHHO20 AKMA, NPUSHAHHOU HAYUOHATbHBIM
3aKOHOOAMENLCNEOM, XOMsL Opyeue hopmbl U36ECHBL 8 3aPYDeCHbIX NPagosuix cucmemax. He enuss
Ha npagogyio npupoody KOOEKco8 U OPyeUx CeKpemHuiX aKmog, OHu Mo2ym Oblmb KAACCUDUYUPOBAHDL
OOKMPUHATLHO NO PAZTULHBIM KPUEPUSIM, YMO YNpoudem NOHUMAHUe Ux CywHOCmu U cCnocoocmayem
NPABUTLHOMY NPAKMUUECKOMY NPUMEHEHUTO.

Knwuesvie cnosa: xoougurayus, 3aK0HO0AMeNbHAS MEXHUKA, CUCEMAMU3AYUs 3aKOHO0amesb-
cmea, KooupuyuposanHwlll akm, KOOexc.

Introduction

The Code is a normative legal act, this fea-
ture being its most important and is enshrined
in both doctrine and legislation.

Although in the national legislation and
doctrine the code represents the only form
of the codified normative legal act, on the
theory and in the legislation of other states
the codified act can take other forms as well.
For example, in the Russian Federation are
recognized as forms of the codified act, in
addition to the code: the fundamentals of
legislation (oCHOBBI 3aKOHOJATEIbCTBA),
statutes (ycraBebl), regulations (moioxxeHus),
rules (mpaBuia).

Although we are aware that in the local legal
system the only normative act that may result
from codification is “the code”, for the scientific
interest of this paper, we will conventionally
continue to use the term “code” as a synonym
for the term “codified (normative) act”, leav-
ing a wider field of maneuver for theoretical
approaches.

Main research ideas

Thereafter, we will proceed to the analysis
of the main forms of the codified acts and to
their classification.

The foundations (bases) of the legislation
are a normative legal act that establishes the
most important provisions of a certain branch
of law or the sphere of public administration,
which serve as a basis for the legislative activ-
ity of the subjects of the federation'. They were
widely used in the USSR?. They contain defini-
tions, indicate the objectives of the legislation,
the principles of legal regulation, determine
the guidelines for the legal regulation of these
public relations. They enshrine rules-principles,
rules-definitions and other specialized rules of
law?. Codification in the form of legal bases

! Kpacuos, FO.K., Hagsukosa, B.B., Illkarymia, B.W.
LIOpuomueckas TexHumka: y4eOHHMK’. Mocksa: FOctunmH-
¢dopm, 2014, c. 481.

> YamnH, A.H. ,,Teopus rocynapctsa u rnpapa: y4eOHHK .
Mockaa: [leno u cepsuc, 2008, c. 483.

3 Koxesnukos, B. B. ,K mpobineme cucremaruszanuu
HOPMaTHBHO-TIPaBOBLIX akToB B Poccuiickoit denepanuu u o
MpaBWiIax ee puamdeckoi rexuuku”. In: Ilpaso u eocyoap-
cmeo: meopus u npakmuka. 2016, nr. 4, c. 12.
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usually involves the subsequent creation of a
relatively independent system of legal acts of
different levels and, first of all, codes, because
the Fundamentals do not usually contain a de-
tailed regulation of certain relations, lay down
the most important provisions, which in most
cases should be developed and translated into
other legal acts*. In the years 1960-1970 in the
USSR were adopted 16 Fundamentals of legis-
lation and, in strict accordance with them, the
codes of the union republics®. Today, the Rus-
sian authors cite as an example the Foundations
of the legislation of the Russian Federation on
the notary of February 11, 1993; Law of the
Russian Federation “Fundamentals of the leg-
islation of the Russian Federation on culture”
of October 9, 1992 and others®.

The statute is understood as a complex nor-
mative legal act that regulates the legal status
of an organization (body) or a certain area of
activity of the state’. VK Babaev states that
the statutes regulate relations in a sphere un-
der state control (e.g., railway activity, inland
waterway transport, military service), have
as their object of influence the activities of
certain bodies and organizations, their rights
and obligations, the basis of the relationship
with other bodies, organizations, institutions
and citizens®. For example, in the Russian
Federation in 2007, the Urban Road Transport
and Electric Land Transport Statute (Ycras
ABTOMOOMJIBHOTO TPAHCIIOPTA U TOPOACKOTO
HA3eMHOTO AIICKTPHUYECKOTO TpaHccopTa)’ was

4 Babaes, B.K. ,,Teopust rocynapctsa u npasa: YueOHHK .
Mockaa: FOpucts, 2003, c. 367.

5 KoxxeBuukos, B. B. Op. cit., p. 12.

¢ Check: Koman, C. B. ,,AKTbI CHCTEMAaTH3aLUN 3aKOHO-
JIaTeIbCTBA: IOPHIMYEcKasl IPUPO/Ia U MECTO B CHCTEME HC-
ToyHnKOB Poccuiickoro mpasa”. In: Hayuwwlii esceco0Hux
Huemumyma @unocogpuu u npasa Ypanvckozo omoenenus
Poccutickoii akademuu nayx. 2008, nr. 8, cc. 396-397.

" DnemeHTapHbIe Havaa o0IIei Teopun mpasa. [1ox oo,
pexn. B. 1. Yepsontoka. Mocksa: Konocc, 2003, c. 301.

8 Babaes, B.K. Op. cit., p. 368.

° MenepanbHbiil 3akoH Poccuiickoit deneparmu Ne 259-
@3 or 08.11.2007 «YcraB aBTOMOOMIBHOIO TPAaHCIOPTa U
TOPOJICKOTO Ha3eMHOTO 3JIEKHYECKOro TpaHcropTay. [IpuHsT
TocynapctBennoit dymoit 18 okrsadpst 2007 roma. Omobpen
Coserom Deneparuu 26 oxta6ps 2007 roxa.
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adopted, replacing a similar statute in force
since 1969.

Regulations are usually understood as
consolidated legal acts, regulating quite com-
prehensively and in detail any group of issues
related to the legal status or organization of the
activities of certain subjects of law (state body,
institution)'?. S.V. Boshno states that there are
sufficiently elaborated regulations regarding
the legislative technique, citing, for example,
the Regulation on the procedure for the imple-
mentation of cashless payments by individuals
in the Russian Federation in which there are 6
chapters, or the Customs Regulation, consisting
of 107 points'.

The rules determine the order of organization
of a certain type of activity'?. An example in
the legal literature is the Rules to Compensate
Employers for Damage Caused to Employees
by Injury, Occupational Diseases or Other Dam-
age to Health Due to Work Obligations' or the
Rules for Industrial Safety Expertise'.

The forms of the abovementioned codified
acts, which were applied on the territory of the
Republic of Moldova during the Soviet period,
are no longer recognized by the current national
legislation, but are of scientific interest for a
better understanding of the phenomenon of
codified acts.

Next, we will make a classification of the
codes (codified acts), based on the doctrinal
provisions and our empirical observations,
with the relevant exemplification for our legal
system.

10 Babaes, B.K. Op. cit., p. 368

! Bouro, C.B. ,,KogudpukamoHHbIe akThl U JAPYTHE HC-
TOYHHKH TIpaBa: npobiems! npuoputera”. In: Kodupurayus
3aKOHOOAMENbCMEA. Meopusl, NPAKmuKa, mexnuxka: Marepu-
abl MeXyHapoJHOW Hay4HO-TPAKTHIECKOH KOH(EpeHINH
(Hwxunit Hosropon, 25-26 centsiopst 2008 rona). Huoxauid
Hogropon, 2009, c. 125.

12 Kennpiouna, T. A. ,,Hanpasnenus komuduKamm poc-
cuiickoro 3akoHomatenbctBa”. In: Capamosckoii eocyoap-
cmeernHoll pudureckoii akademuu. 2016, nr. 2, c. 75.

13 3nynosa, 1. U. ,IIpoGnemarrka KOAU(PUIIMPOBAHHBIX
aKTOB: MpUMEHEHHE U ucronb3oBanue”. In: Kazanckas nayka.
2015, nr. 10, c. 249.

14 babaes, B.K. Op. cit., p. 368.
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1) According to the content, the codes were
classified by Yu. A. Tikhomirov in: functional
(fiscal); statutory (civil, labor); thematic (road
transport); law enforcement (civil procedure,
criminal procedure)'.

2) According to the object of the regula-
tion'’, V.V. Kozhevnikov distinguishes the
following types of codes:

* life insurance for a person and a society
(civil, fiscal, customs, labor, family, etc.);

e natural resources (land, basement, for-
estry);

e  protection of legal norms (criminal,
criminal proceedings, enforcement, contra-
ventions, civil proceedings);

* in the field of transport (air, road trans-
port, rail transport).

3) According to the sphere of regulated
public relations, there are branched codified
normative acts, inter-branched (complex) and
general.

Branch-codified normative legal acts regu-
late a specific field of public relations, which
determines the division of law into branches
and institutions. Such codes can be, for exam-
ple, the criminal, civil, labor, administrative
code, etc.

The normative legal act of inter-branch cod-
ing (complex) codifies the rules of law, col-
lected in one of different branches of law. At
the same time, the criterion for selecting the
necessary rules is not their affiliation with the
branch of law, but other reasons, for example,
the branch of economic activity. An example
might be the Air Code.

The general codification of normative legal
acts regulates all spheres of public relations
subject to legal regulation, but this type of act
is today impossible to perform, having more
of a historical load.

5 Tuxomupos, 0. A. ,Teopus xomekca”. In: Kooughu-
Kayus 3aKOHOOAMenbCmed: meopus, NpaKmukd, MeXHUKA:
Marepuanbl MexayHapoIHOW HayyHO-IPAKTUYECKON KOH-
¢depentmn (Hmwxanit HoBropon, 25-26 cenrsiops 2008 roxa).
Hwxnauit Hosropoxn, 2009, ¢ 38-39.

16 KoxxeBuukos, B. B. Op. cit., p. 13.

4) According to the coverage of regulated
public relations, AN. Chashin states that it
is necessary to distinguish between codified
normative legal acts that fully regulate a cer-
tain field of public relations and codified acts
that partially regulate a certain field of public
relations.!’

Thus, for example, the Criminal Code of the
Republic of Moldova is the only criminal law,
being the only source of law for this branch.
On the other hand, most of the existing codes
only partially regulate a certain field of social
relations (the most eloquent example is shown
by the Customs Code, which expressly states
that “customs legislation consists of this code,
of the Law on Customs Tariff, of other norma-
tive acts and international agreements in the
customs field to which the Republic of Mol-
dova is a part”'®). We fully support the view in
the literature! that the level of partial regula-
tion in this group is not uniform.

5) According to the coding process, we can
distinguish codes adopted simultaneously and
in stages. The first group includes most codi-
fied acts, but it is not always possible to adopt
a single codification legal normative act that
regulates a subject of considerable volume or
when social relations evolve?’. On another oc-
casion we gave the example of the Dutch Civil
Code, the elaboration of which began in 1948
and ended in 19922!. Also there, talking about
continuous coding, we brought the example of
the Fiscal Code of the Republic of Moldova,
which was completed along the way with new
titles. Initially drafted in 1997, the code was

" Qammn, A.H. ,,Teopus rocyapcrsa u rpasa: yueOHUK .
Mockga: [lesno u cepsuc, 2008, c. 483.

8 Codul Vamal al Republicii Moldova nr. 1149 din
20.07.2000, art. 6 alin. (1).

YYammn, A.H. ,,Teopust ropuI4ecKoii cucremarusanun’.
Mockaa: [leno u Cepsuc, 2010, c. 63.

2 Yammu, A.H. ,,;Teopus rocynapcTsa u npasa: yu4eOHHK .
Mockga: [leno u Cepsuc, 2008, c. 497.

2 Check: Conosbes, A. A.,, Konudukanust, rexoqud uKaris
U pexogudUKALKsg — TPAKTAHCKOIO  3aKOHOJATENIbCTBA:
3apyOeKHBIA OMBIT M TepcrekTuBbl Poccuu™. In: Becmuux
Dedepanvroeo apoumpasxcrozo cyoa Mockosckoeo okpyaa.
2012, nr. 3, c. 96.
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supplemented in 2000 by Titles IV (Excise
Duties), V (Tax Administration) and VI (Real
Estate Tax), and in 2004 by Title VII (Local
Taxes).

6) According to the novelty, the codified
legal acts adopted can be divided conditionally
into completely new acts and into those adopted
instead of the previously existing codified legal
acts with a similar regulatory subject.

The emergence of new codes is dictated by
the evolution of social relations (e.g., the Code
of Audiovisual Media Services) or, as in the
case of the first years of independence of the
Republic of Moldova, by the change of social
order. Then the Code of Constitutional Juris-
diction, the Electoral Code, the Customs Code
were adopted - acts that regulate non-existent
domains within the communist regime. When
replacing old codes, we are in the presence of
recoding, which we referred to extensively in
a previous article. In most cases, the codes that
regulate fundamental branches of law (civil,
criminal, procedural) are recoded.

7) According to the legal force, in the le-
gal literature there are normative legal acts of
direct action and model codes. Model codes
are a variety of model laws, which, in some
countries of the continental legal system, in
federal states and state unions with elements
of constitutional and legal relations, are an act
of the supreme representative body, which can
be used as model for the regulation of identi-
cal relations, similar by acts of the bodies of
the subjects of the federation or member states
of the union of states.”” The use of the term
“law” in this context is a convention, as the
legislator, as a rule, does not participate in the
creation of model acts. Such documents are
not at all normative, they are not imperative
in nature; they are of a consultative, guiding
nature. At the same time, their role in system-
atization is obvious. The fundamental feature
of model laws is that they do not appear as a

22 TonopuuH, b.H. ,,JOpuandeckas suimkinonens”. Mo-
ckBa: Opucts, 2001, c. 540.
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result of systematization, but these documents
play a systematizing role in themselves, as
uniform normative legal acts may appear on
their basis.”

The model codes enter into force only after
their ratification (for example, in the territory
of a separate subject of a federal state) or serve
as a model for the development of normative
legal acts of regional codification.

One of the first code models was the United
States Uniform Commercial Code, developed
by the American Institute of Law and the Na-
tional Conference of Commissioners for the
Development of Uniform State Laws and ap-
proved in 1952. By 1990, several updated edi-
tions had appeared in the United States. The
Code is more of a model than an act of direct
regulation, as it becomes so only after the ap-
proval of the legislatures of those states. A
number of its rules allow for alternative op-
tions. This is not a complete codification, but
rather a collection of rules for individual insti-
tutions and without the traditional general pro-
visions for civil codes, as the latter fall within
the competence of the states.*

At the CIS level there are also developing a
number of model codes, - of education, crimi-
nal.®

8) In relation to national law, it is possible
to distinguish between national, regional and
international codified legal acts.

Any Code of the Republic of Moldova is an
example of a national coded act. The regional
ones include codified normative acts that reg-
ulate their subject on the territory of several
states — for example, the long-debated draft
European Civil Code. Universal international
codified acts include such codified acts, that
work on the territory of all states.

9) After correlation with the act of entry
into force, a distinction may be made be-
tween codified acts which wholly or not co-

3 Bouo, C.B. Op. cit., p. 130.

24 Tuxomupos, 0. A. Op. cit., p. 43.

% Yammn, A.H. ,,Teopust rocynapcTsa U mpasa: yIeOHUK” .
Mockaa: [leno u cepsuc, 2008, c. 496.
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incide with the acts which have implemented
them.

Most of our codes contain provisions re-
lated to the procedure (date) of entry into
force — e.g., the Administrative Code pro-
vides that “this Code shall enter into force on
April 1, 2019”2, the Education Code — “this
Code shall enter into force 30 days after its
publication””’, and the Code of Constitutional
Jurisdiction — “this Code shall enter into force
on the day of publication.””® However, there
are situations where the codes do not contain
provisions relating to their entry into force
and are implemented by special laws. Thus,
for example Law No. 205 of 29.05.2003 on
the implementation of the Code of Criminal
procedure of the Republic of Moldova® pro-
vides that “the Code of Criminal procedure
of the Republic of Moldova No 122-XV of
March 14, 2003 is to be implemented on June
12,2003, and Law No. 1160 of June 21, 2002
on the implementation of the Criminal Code
of the Republic of Moldova contains an even
broader provision — “the Penal Code of the
Republic of Moldova No. 985-XV of April 18,
2002 enters into force on the date of entry into
force of the Code of Criminal Procedure of the
Republic of Moldova™? . Similarly, the legis-
lator did with the civil and procedural codes
adopted at the time. It should be noted that the
implementing laws are not only about provi-
sions relating to the date of entry into force,

26 Codul Administrativ al Republicii Moldova nr. 116 din
19.07.2018. in: Monitorul Oficial al Republicii Moldova, nr.
309-320 din 17.08.2018, art. 257, alin. (1).

27 Codul Educatiei al Republicii Moldova nr. 152 din
17.07.2014. In: Monitorul Oficial al Republicii Moldova, nr.
319-324 din 24.10.2014, art. 152.

28 Codul Jurisdictiei Constitutionale al Republicii Moldo-
va nr. 502 din 16.06.1995. In: Monitorul Oficial al Republicii
Moldova, nr. 53-54 din 28.09.1995, art. 87.

» Legea Republicii Moldova nr. 205 din 29.052003 cu
privire la punerea in aplicare a Codului de procedura penala al
Republicii Moldova. In: Monitorul Oficial al Republicii Mol-
dova, nr. 104-110 din 07.06.2003.

3 Legea Republicii Moldova nr. 1160 din 21.06.2002 pri-
vind punerea in aplicare a Codului penal al Republicii Moldo-
va. In: Monitorul Oficial al Republicii Moldova, nr. 128-129
din 13.09.2002.

but also contain procedural rules on cases at
different stages, as well as the action of other
pieces of legislation. Another example is the
legislation of Romania, where by Law No 71
of June 3, 2011 on the implementation of Law
No 287/2009 on the Civil Code?®', the aspects
of the entry into force of the new Romanian
Civil Code were regulated.

10) According to the normative content, in
the legal literature were mentioned: the codes
with normative content and the codes of pro-
fessional ethics. Although, from our point of
view, only those with normative content rep-
resent a codified normative legal act, we have
brought here this classification because of
the confusion it can cause, or these acts that
regulate the commitments people, most often
referred to as code. Thus, T.N. Rachmanina
attributes codes of professional ethics as new
forms of coding that go beyond the legal tradi-
tion under the influence of the factors in the
development of the legal system*. One char-
acteristic of these codes is that a particular
professional community acts as a regulatory
body, and such a code includes rules — internal
obligations of professional representatives.*

As an example, the Code of conduct of the
public official (adopted by ordinary Law No. 25
of February 22, 2008)**, the Code of Ethics of
the judicial expert (approved by Government
Decision No. 870 of September 5, 2018),
the Code of Ethics of the public official with
special status from the prison administration
system (approved by the order of the Minister

3! Legea Romaniei nr. 71 din 03.06.2011 pentru punerea in
aplicare a Legii Romaniei nr. 287/2009 privind Codul Civil.
in: Monitorul Oficial al Romaniei, nr. 409 din 10.06.2011.

32 Paxmanuna, T. H. ,,AKTyabHbIE BOIIPOCHI KOTHU(DUKAIIH
poccuiickoro 3akoHomarenscTBa”. In: JKypuan poccuiickoeo
npasa. 2008, Ne 4, c. 31.

¥ Yammn, A.H. ,,;Teopus rocyaapcTsa u npasa: y4eOHHK .
Mockaa: [lerno u cepsuc, 2008, c. 485.

3 Legea Republicii Moldova nr. 25 din 22.02.2008 pri-
vind Codul de conduiti a functionarului public. in: Monitorul
Oficial al Republicii Moldova, nr. 74-75 din 11.04.2008.

3 Hotararea Guvernului Republicii Moldova Nr. 870 din
05.09.2018 privind aprobarea Codului deontologic al exper-
tului judiciar. in: Monitorul Oficial al Republicii Moldova, nr.
347-357 din 14.09.2018.
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of Justice No. 19 of January 21, 2019)%, the
Code of Ethics for teaching (approved by the
order of the Minister of Education No. 861 of
September 7, 2015) the Code of Ethics for the
Border Guard (approved by the Department of
Border Police order No. 500 of November 21,
2013)*7 and so on. As we can see, these laws
have been adopted both by the legislator and
by other specialized central public authorities.

They mainly contain rules of an ethical and
moral nature, but there are also legal rules.
The codes shall be adopted either within the
occupational community of work or by self-
regulatory bodies and organizations express-
ing their interests. In any case, they are a set
of self-binding rules, the implementation of
which is key to success in work and produc-
tion activities®.

In some authors’ view, codes as professional
self-league rules “play the role of strengthened
acts that strengthen people’s behavior in the
professions®”” and are to be seen as a variety
of legal codes.

In disagreement with them, we take the
view that codes of professional ethics and
other acts including internal obligations of
the representatives of the various professions
cannot in any way be regarded as codes, even
when adopted by parliament, or, they simply
codify the moral rules specific to a given pub-
lic or economic activity and do not regulate a
broad area of important social relations.

Conclusions

As a result of the research, we can say:
codes are the only form of codified acts recog-

36 Ordinul Ministrului Justitiei Nr. 19 din 21.01.2019 cu
privire la aprobarea Codului deontologic al functionarului pu-
blic cu statut special din sistemul administratiei penitenciare.
in: Monitorul Oficial al Republicii Moldova, nr. 24-28 din
25.01.2019.

37 Ordinul Departamentul Politiei de Frontierd Nr.
500 din 21.11.2013 cu privire la aprobarea Codului de-
ontologic al politistului de frontiera. In: Monitorul Ofici-
al al Republicii Moldova, nr. 291-296 din 13.12.2013.

3% Tuxomupos, 0. A. Op. cit., p. 45.

% Tuxomupos, F0.A.; Tananuua 3.B. ,,0 koqupukanuu u
xozekcax”. In: JKypuan poccutickoeo npasa. 2003, Ne 3. ¢. 51.
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nized by national law, although other forms are
known in foreign law systems. Without preju-
dice to the legal nature of codes and other clas-
sified acts, they can be doctrinally classified
according to various criteria, which simplifies
the understanding of their essence and contrib-
utes to their proper practical application.

The codes represent the primary result of
the legislative codification activity and take the
form of the normative legal act, but they dif-
fer from the uncoded legal acts by the domi-
nant position in the structure of the legislation
of the same level; external durability over time;
high legal integrity and enhanced internal co-
herence; the structural division into compart-
ments, of which the general part stands out; the
presence of a specific name of the normative
act (“code”).

The classifications presented in the article
are far from exhaustive and represent only a
theoretical-doctrinal exercise, aimed at sys-
tematizing knowledge about the nature and
features of codified acts. We are convinced
that, depending on the scientific interest, other
categorizations can be made. In carrying out
this classification, several features of the codi-
fied documents were revealed and presented in
a light conducive to study.
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This article provides an overview of the evolution of competition and competition law, both in the
Republic of Moldova and in some European and US countries. Also, the paper crystallizes the concep-
tual approaches on cartels and offers an analysis of the doctrine of the Republic of Moldova, Romania,
Russia, France, Germany, USA, Great Britain regarding cartel agreements. Following the analysis car-
ried out in this paper, it was observed that the contribution of foreign academics in the field of defining
and classifying cartel agreements is substantial, and the jurisprudence of the European Commission
and the European Court of Justice has served as a source of inspiration and progress for the academic
environment, as well as for the development of competition on the market. Although in the Republic of
Moldova there is limited research in the field of cartel agreements, it is gratifying that the legislation is
harmonized with European directives, and the doctrine is developed starting from the most important
international research in the field of protection of competition.

Keywords: competition, cartel, agreement, law, policies, market

GENERALITATI CU PRIVIRE LA REGLEMENTAREA JURIDICA A
INTELEGERILOR DE CARTEL

Acest articol ofera o privire de ansamblu asupra evolutiei concurengei §i a legislatiei concurentiale,
atat in Republica Moldova, cdt si unele state europene §i SUA. De asemenea, lucrarea cristalizeaza
abordarile conceptuale asupra cartelurilor si ofera o analiza a doctrinei Republicii Moldova, a Romd-
niei, Rusiei, Frangei, Germaniei, SUA, Marii Britanii referitoare la infelegerile de tip cartel. In urma
analizei efectuate in aceastd lucrare, s-a observat ca aportul doctrinarilor straini in domeniul definirii
si clasificarii intelegerilor de tip cartel este unul substantial, iar jurisprudenta Comisiei Europene §i a
Curtii Europene de Justitie au servit in calitate de sursa de inspiratie si progres, atat pentru mediul aca-
demic, cdt §i pentru dezvoltarea concurentei pe piata. Desi in Republica Moldova se pot atesta cercetari
limitate in domeniul intelegerilor de tip cartel, este imbucurator faptul ca legislatia este armonizata di-
rectivelor europene, iar doctrina se dezvolta pornind de la cele mai importante cercetari internationale
din domeniul protectiei concurentei.

Cuvinte-cheie: concurentd, cartel, intelegere, lege, politici, piatd.

GENERALITES SUR LA REGLEMENTATION JURIDIQUE DES ACCORDS DE
CARTEL

Cet article donne un apercu de l'évolution de la concurrence, tant en République de Moldova que
dans certains pays européens et aux Etats-Unis. Aussi, l'article cristallise les approches conceptuelles
sur les cartels et propose une analyse de la doctrine de la République de Moldova, de la Roumanie, de
la Russie, de la France, de l'Allemagne, des Etats-Unis, de la Grande-Bretagne concernant les accords
de cartel. Suite a l'analyse effectuée dans cet article, il a été observé que la contribution des doctri-
naires étrangers dans le domaine de la définition et de la classification des ententes est importante, et
la jurisprudence de la Commission européenne et de la Cour de justice européenne a servi de source
d'inspiration. et le progreés de l'environnement académique, ainsi que pour le développement de la con-
currence sur le marché. Bien qu'en République de Moldova, il puisse y avoir moins de recherches dans
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le domaine des ententes, il est encourageant de constater que la législation est harmonisée avec les
directives européennes et que la doctrine se développe a partir des recherches internationales les plus
importantes dans le domaine de la protection de la concurrence.

Mots-clés : concurrence, cartel, accord, droit, politiques, marche.

OBLIHME MMOJOKEHHUA O ITIPABOBOM PEI'YJINPOBAHUU KAPTEJIbHBIX
COINTAIIEHU N

B oannoti cmamve npedcmasnen 0630p pazeumus KOHKypeHyuu kax ¢ Pecnybauxe Mondosa, mak
u 6 Hekomopuwix esponetickux cmpanax u CLLUA. Takoce 6 cmamve chopmynuposanvl KOHYenmyaio-
Hble NOOX00bL K Kapmesim u OaH anaiusz ookmpumnsl Pecnybnuxu Monoosa, Pymeinuu, Poccuu, ®pan-
yuu, epmanuu, CLLIA, Berukobpumanuu omHOCUMENbHO KAPMENIbHbIX co2laulenull. B pesynomame
NPOBEOEHHO20 AHANU3A, DbLIO OMMEUEHO, YMO BKIAO UHOCMPAHHBIX OOKMPUHEPOS 8 0bacmu onpe-
OeleHusi U K1acCuurayuu KapmenbHblX CO2NAUeHUU ABNIAeMcs 3HAYUMENbHbIM, d IOPUCIPYOECHYUS
Esponetickoii komuccuu u Esponetickoco Cyoa nocayscuna ucmoyHuKoM 600XHOBEHUsL U NPocpeccd
KAaK 0/ aKa0eMu4eckoll cpeobl, max u 01 pazeumus KOHKYpenyuu na pvinke. Hecmomps na mo, umo
6 Pecnybnuxe Monodoea npogooumcs meHvuie UCcie008aHull 8 00IACMU KAPMENbHbIX CO2LAUleHU,
OMPAOHO, YMO 3aAKOHOOAMENbCMEO 2APMOHUSUPOBAHO C €6PONEUCKUMU OUPEKMUBAMU, A OOKMPUHA
paspabomana Ha 0CHOBe HAUOONEe BANCHBLIX MENCOVHAPOOHBIX UCCLeO08AHUL 8 00IACU 3auUnbl

KOHKYPEeHYUU.

Knrwueswie cnosa: KOHKYperyus, Kapmeib, cociauitenue, 3aKOH, nojaumuKda, pblHokx.

Introduction

«Our customers are our enemies» iS pro-
bably the most famous quote about a cartel
agreement made by a member of the inter-
national lysine cartel that operated between
1992 and 1995. Competition is the quintes-
sence of the market economy. It means the
possibility to choose from several alternati-
ves of products or services offered. Where
there is competition, a more efficient alloca-
tion of resources is achieved, as the producer
constantly monitors the relationship betwe-
en them and costs. One of the most severe
limitation of competition represents cartel
agreements - agreement between competitors
with the intention of hindering or restricting
competition or creating false competition. In
the Republic of Moldova there are substantial
gaps in the academic analysis of cartel agre-
ements. Although the previous law in force
on the protection of competition no. 1103 of
30.06.2000 regulated, in a somewhat rudi-
mentary way, the cartel agreements between
the economic agents, there are, practically,
no studies or scientific analyzes to explain or
interpret the legal norms.

Doctrine on cartel agreements in the
Republic of Moldova

Only a few authors, such as Rosca N., Baies
S. and Volcinschi V., Cojocari E., Mérgineanu
G., Rusu V., Focsa G. tangentially referred to
anti-competitive practices in monographs/stu-
dies/law textbooks or business/economic or
commercial law courses. The authors Rusu I.
and Balan A., in a Comparative Study of Com-
petition Policy very succinctly describe the
European Union competition law, analyse and
compare the existing law on competition with
the provisions of Community law at that time,
highlighting some gaps, and proposing certain
recommendations.

Prof. E. Cojocari, analyses in her economic
law paper the provisions of the law on compe-
tition protection regarding cartel agreements,
categorizing as null those that increase, redu-
ce or maintain prices, divide markets or create
barriers to exit, limit access or remove econo-
mic agents from the market.

Only in 2014, lecture notes in competition
law were developed, one of the first attempts
in this field, but which presents a general ap-
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proach to the competition law sphere. Also in
2014, a Ms. Bulmaga O. drafted her doctoral
thesis, which presents an innovative compara-
tive study of organizational and legal measu-
res regarding entities that carry out anti-com-
petitive practices in the Republic of Moldova.
In this thesis, referring to the anti-competiti-
ve agreements, the author uses the notion of
«agreementy, grounding this choice on the
analysis of French and Romanian doctrine.
The author investigates in Chapter I the rele-
vant market, as well as the legal nature of the
entity carrying out anti-competitive practices,
and dedicates Chapter III to cartel agreements,
especially to their types - classified according
to their character - vertical and horizontal, but
also according to other criteria.

In the framework of an European Union
support project implemented in the Republic of
Moldova, the experts Stuart E. and Mateus A.
conducted in 2010, a study aimed at assessing
the process of harmonization of the legislation
of the Republic of Moldova with European Uni-
on standards in the field of competition, in order
to provide practical support and expertise in the
process of legislative harmonization. However,
the paper does not address the cartel agreements
from an academic perspective, but rather provi-
des an overview of the Moldova's competition
law and policy, a strategic assessment and key
recommendations for the further, medium-term
development of this sector, from a legal, econo-
mic and institutional point of view.

For these reasons, we have decided to exa-
mine in this paper the scientific research that
has been carried out in other states, including
Romania, Russia, in some states of the Euro-
pean Union, as well as in the USA, to under-
stand if there is a uniform practice in tabula-
ting cartels.

Terminological aspects on cartel agreement
in the Romanian doctrine

Referring to cartels, some Romanian aca-
demics use the term «agreementy, which also
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appears in the Romanian law no. 21 on compe-
tition. Irinescu L., together with other authors,
Prescure T. and Gheorghiu G., defines «agree-
menty as any agreement between two or more
economic agents (enterprises), expressed or
not in writing - regardless of the form, title or
nature, the act or clause containing it - tacit,
explicit or implicit, public or occult, in order to
coordinate competitive behaviour. Horizontal
agreements are those agreements or concerted
practices which are concluded between two
or more undertakings operating at the same
market level (producers). It encompasses both
real and potential competition, represented by
economic operators that can enter the market
with a minimum investment, becoming real
competitors. We consider that this notion is
scarcely used in the literature, most acade-
mics adhere to the term «cartel», defining it as
a specific oligopoly in which companies not
only interact, but enter into a process of ex-
plicit cooperation, constituting an agreement
- most often, secret - which aims to maximize
profit at its level, divided between participants
according to various criteria agreed a priori.

Professor Whish R., one of the most remar-
kable representatives of the British school, in
the sixth edition of his book — Competition
Law, widely used in Western academic cir-
cles, divides the horizontal agreements betwe-
en undertakings to fix prices, divide markets,
restrict production and determine the potential
outcome of tenders, in:

- cartels;

- oligopoly, tacit collusion and collective
dominance;

- cooperation agreements.

British and European Union
considerations on terminology related to
cartel agreements

Prof. Ezrachi A., in his research on Euro-
pean Union competition law, summarizes 450
cases of the European Court of Justice, the Ci-
vil Service Tribunal and the European Com-
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mission, most of which relate to cartels. The
academic defines the cartels exclusively on the
basis of the decisions of the above-mentioned
European institutions. According to Stephan
A. - cartels are universally the most serious in-
fringements of competition law. The purpose
of complying with the rules on cartel agree-
ments is to ensure both a limitation and a re-
pression of anti-competitive practices. But the
problem in this area is that fines cannot prevail
over illegal cartel profits, which are usually
applied years after the infringement has taken
place.

Connor J., collected evidence of the ope-
ration of cartels in 279 markets between 1888
and 2005. These include at least 57 which
were legally active and over one hundred whi-
ch were international members. The UK Trade
Council studied 125 cartels active in the UK
before World War II. Many of these were in-
ternational cartels, covering a wide range of
industries, including electrical machinery,
chemicals, coal and steel, textiles, paper, glass
and non-ferrous metals. Symeonidis G. found
that in the 1950s, in the UK, 36 per cent of in-
dustries reported themselves as having secret
agreements; and 26 percent independently re-
ported some form of coordination.

Some British authors note that the interest
in this field derived mainly from economic
disciplines, based on the work of Bishop S.,
Clarke R. and Morgan E., Estrin S. and Hol-
mes P., Motta M..

In Germany, we can see that since the 1960s,
monographs on Kartellrecht (antitrust or cartel
law) have appeared in which the scope of Ger-
man cartel law is analyzed, American doctrine
is studied comparatively with the European
Union legislation. The authors discuss the
principle of extraterritoriality of transactions
and the specifics of the types of agreements
and restrictive practices, as well as the appli-
cation of German law on cartels to such extra-
territorial conduct. The German competition
authority is called the Federal Cartel Office,

whose main task is to implement the 1958 Law
Against Restrictions on Competition. Moreo-
ver, according to Fiebig A., due to the fact that
there is no unanimously accepted definition of
what competition means, the legal provisions
designed to protect it are very vague.
Tschierschky S., the editor of a cartel maga-
zine in Germany and a former cartel initiator
himself, differentiates between the desire of
companies to form cartels (motivation), indus-
try conditions (structure), their ability to do so
(competence), but also the existence of “prac-
tical and concrete cartel policies that have led
to the discovery of the numerous ways to face
these difficulties in one way or another”. He
emphasized “psychological” or “ethnological
desire” and “the personal moment.” The sus-
tainability of the cartel depends on the ability
of members to look at customers, not to ignore
them, and the ability to reduce prices, someti-
mes to ensure greater long-term profitability.
In fact, prices for coal, iron and steel in Ger-
many fell from British domestic prices after
the formation of cartels in the early 20th cen-
tury. According to Peters L., the German cartel
- the Rhenisch-Westphalia coal union, formed
in 1893, which employed more than five hun-
dred people, and which consisted of more than
67 firms in 1912, was an independent company
with its own headquarters and set about 1400
different prices for different types of coal.
After analyzing some representatives of the
French doctrine, which operate with the no-
tion of “agreement”, comprising agreements,
concerted practices and decisions of business
associations, we can emphasize that this noti-
on does not appear in the legislation governing
competition, but it is used by competition au-
thorities, courts and doctrine. The author Fal-
lon M., defines, for example, the “agreement”
as any formal or informal agreement between
companies, achieved through the conscious
and deliberate alignment of them to certain
practices, which are pursued or which have
the effect of achieving competition. Bulma-
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ga O., in her doctoral thesis agrees with this
opinion. However, it should be noted that the
term “cartel” is used in the French literature
as a synonym for the notion of “agreement”
and indicates a more sophisticated form of
horizontal cooperation between independent
undertakings, in order to increase their market
power.

According to the European Commission,
agreements between competing undertakings
aimed at fixing prices or sharing the market so
that everyone can secure a monopoly position
can distort competition rules. Anti-competiti-
ve agreements may be public or secret (e.g.
cartels), concluded in writing or may be less
formal (as “agreements between companies”
or as decisions or regulations of professional
associations). The companies that are part of
the cartels are not exposed to the competiti-
ve pressure that forces economic operators to
launch new products and offer consumers a
better quality offer at competitive prices. As
a result, consumers will pay more for lower
quality.

The average increase following the setting
of prices between companies is estimated to
reach 10% of the selling price and the cor-
responding reduction of production to reach
20%. In some recent cases, it has been shown
that cartel participants have raised prices from
30% to 50%.

A number of British authors insist that hard
core cartel agreements are in themselves infrin-
gements of competition law. This means that
there is no need to investigate their pro- or an-
ti-competitive effects and that no market ana-
lysis is required. The same idea derives from
the judgment of the US Supreme Court in 1958
in the Northern Pacific case, in which the Co-
urt admitted that “there are certain agreements
or practices which, due to their harmful effect
on the competition and lack of any virtue, are
rightfully considered unreasonable, and there-
fore illegal, without the need for a thorough
investigation into the exact damage they cau-
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sed ... And the European courts are gradually
moving towards a per se ban on cartels. Howe-
ver, as far as we can see, the jurisprudence still
contains certain contradictions.

Analysis of American doctrine related to
anticompetitive agreements

According to some representatives of the
American doctrine, the cartels do not neces-
sarily represent the opposite of liberalism and
competition, but a variation of them. Because
regardless of whether they contributed to the
development or to the inhibition of econo-
mic progress, they shaped the economic and
business history starting with the end of the
19" century. Finally, business historians have
demonstrated the various effects and services
offered by cartels, such as quality standards,
technology transfers, or management risks that
have extended beyond the conspiracy motiva-
tion to raise prices. Moreover, arguments are
made in favor of an interesting point of view,
according to which cartels do not contribute to
the restriction, limitation or distortion of com-
petition, but to its regularization.

Baker D. examines the criminalization of
cartels in Europe, from the perspective of an
American practitioner who believes that US
efforts to use criminal law as a mechanism to
punish conspirators and discourage future par-
ticipants in cartel-type agreements have been
quite successful. This author examines the
premises of such an approach within the Euro-
pean Union, sets out the advantages of the in-
vestigation process, and indicates alternatives
to implementation.

According to Levenstein M., from 1992 to
2010, there were approximately 700 convic-
tions issued by the US Department of Justice
for cartels, or over 36 convictions for cartel-
type agreements per year. It is important to
note that, in most cases, a cartel results in
more than one conviction, so that this avera-
ge of raw data from contemporary US cases is
not comparable to those in previous studies.
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The Russian academics’ overview on cartel
agreements

According to Venedictov A. V. (Benenukros
A.B.), for the specialized academic literature of
the Russian Federation, traditionally, the cen-
tral problem is the classification of some types
of entrepreneurial unions and the provisions on
cartel legislation. In this sense, a special interest
is the monographs of Professor Kaminka A.L
(Kamunka A.1.), which analyzed issues related
to horizontal anti-competitive agreements at
the beginning of the last century and the arti-
cle by Prof. Sinaiskii V.I. (Cunaiickuii B.I1.).
Also, some important considerations regarding
the trade unions and trusts in the Russian Fede-
ration were brought by professors Sersenevici
G.F. (lepmeneuu I®.) and Fyodorov A.F.
(Denopo A.D.). The indicated sources repre-
sent the first attempts of the Russian authors in
the field of cartel law. It should be noted that the
German literature has significantly influenced
the work of these authors.

Thus, Kaminka A.I. (Kamunka A.1.) defines
the notion of “cartel” as a “union of entreprene-
urs with the aim of increasing prices or preven-
ting their decrease, either by absolute exclusion
or by limiting competition”. It should be noted
that this definition includes not only cartels, but
also other forms of trade unions.

Profe. Sinaiskii V.I. (Cunaiickuii B.1.),
provides the following definition of the agree-
ment - “agreement between entrepreneurs that
aims to eliminate or reduce competition in the
process of production or sale of certain types
of products.”

Folster S. and Peltzman S. examined the
data for cartels registered in Sweden and found
that: “around the year of 1990, there were over
a thousand registered cartel agreements, whi-
ch affected about 15 percent of total sales of
goods and services.”

Conclusions

After studying the works of the above-men-
tioned academics, we concluded that few au-
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thors in the Republic of Moldova address the
in-force competition regulations, following
the adoption of Law 183 of 2012. We found
that there is no clarity regarding the definition
of the cartel, the difference between common
and hard-core cartels. Moreover, in the theo-
retical sources, there is no systematization of
the classification of cartels. In the Republic
of Moldova, the field of leniency policy, its
application by the Competition Council, the
competences of the Council in investigating
the causes of anti-competitive agreements, the
application of immunity and the reduction of
the amount of the fine were not investigated.

In the light of the above, the current paper
aimed at shading light over the generalities
of cartel definition and regulation in different
states, reaching conclusions useful for both
theoreticians and practitioners in the field of
competition law.
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Conflicts and/or misunderstandings that arise between two or more people or public / private institu-
tions — may eventually form the subject of a judicial process, which will require a long period of time for
their objective resolution. More recently in the Republic of Moldova, a new way of alternative settlement
of conflicts amicably — mediation-is often publicized. Thus, in the following, we intend to carry out an
analysis of the general aspects with reference to the institution of mediation, highlighting in the foregro-
und its concept, essence and content, including the scope and the result that can be obtained. Therefore,
taking into account The Commitments of the mediation council established by law no.137/2015, as well
as those provided for by art.5 of the collaboration protocol for the promotion of mediation concluded on
28.05.2015, in order to inform litigants about the alternative resolution of disputes through mediation,
we want to bring to the general public general aspects about the institution of mediation.

Keywords: amicable way, conflict, mediator, dispute, positive result, proxim time, advantages of me-
diation.

UNELE ASPECTE GENERALE PRIVIND MEDIEREA: OTIUNE, ESENTA, CONTINUT

Conflictele si/sau neintelegerile care apar intre doud sau mai multe persoane ori institutii publice/
private — pot forma intr-un final, obiectul unui proces judiciar, care va necesita o perioada indelungata
de timp pentru solutionarea obiectiva a acestora. Mai recent in Republica Moldova, este deseori media-
tizatda o noud modalitate de solutionare alternativa a conflictelor pe cale amiabild — medierea. Astfel, in
prezentul articol, ne propunem ca deziderat efectuarea unei analize a aspectelor generale cu referire la
institutia medierii, evidentiind in prim-plan notiunea, esenta si continutul acesteia, inclusiv domeniul de
aplicare si rezultatul care poate fi obtinut. Prin urmare, avand in vedere angajamentele Consiliului de
mediere stabilite prin Legea nr.137/2015, precum si cele prevazute de art.5 din Protocolul de colaborare
in vederea promovarii medierii incheiat la data de 28.05.2015, in vederea informarii justitiabililor cu
privire la solutionarea alternativa a litigiilor pe calea medierii, dorim sa aducem la cunostinta publicu-
lui larg aspecte generale cu privire la institutia medierii.

Cuvinte-cheie: cale amiabila, conflict, mediator, litigiu, rezultat pozitiv, timp proxim, avantajele me-
dierii.

CERTAINS ASPECTS GENERAUX DE LA MEDIATION: NOTION, ESSENCE, CONTENU

Les conflits et / ou malentendus qui surviennent entre deux ou plusieurs personnes ou institutions pu-
bliques / privées — peuvent éventuellement faire [’objet d’une procédure judiciaire, qui nécessitera une
longue période de temps pour leur résolution objective. Plus réecemment, en République de Moldova,
un nouveau mode de réglement alternatif des conflits a [’amiable — la médiation-est souvent média-
tisé. Ainsi, dans ce qui suit, nous avons [’intention de procéder a une analyse des aspects généraux en
référence a l'institution de la médiation, en soulignant au premier plan son concept, son essence et son
contenu, y compris la portée et le résultat qui peuvent étre obtenus. Par conséquent, en tenant compte
des engagements du conseil de médiation institués par la loi n ° 137/2015, ainsi que de ceux prévus
par lart. 5 du protocole de collaboration pour la promotion de la médiation conclu le 28.05.2015, afin
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d’informer les justiciables sur la résolution alternative des litiges par la médiation, nous souhaitons
porter a [’attention du grand public des aspects généraux de l'institution de la médiation.

Mots-clés: maniére amiable, conflit, médiateur, litige, résultat positif, proxim temps, avantages de la
médiation.

HEKOTOPBIE OBIIUE ACIEKTHI MEJUALIMM: MOHSITUE, CYII{HOCTD,
COJIEP)KAHUE

Kongpruxmor u/unu neoopazymenus, 803HUKaowue mexrcoy 08ymMs iy ooniee uyamu U 20cyoap-
CMBEHHBIMU/IACMHBIMU YUPEHCOCHUAMU, 8 KOHEYHOM UMOo2e MO2Ym CMamb NpeomMemom cyoedOH02o0
npoyecca, 0si 00bEKMUBHO20 PA3PEULeHUsI KOMOPO2o NOMpedyemcst OIumenbHbili nepuood epemeHu. B
nocieonee spems 6 Pecnyonuxe Monoosa cman nonyisipen Ho8bili CHOCOD ATbMEPHAMUBHOZ0 MUPHO2O
paspeutenusi KOHPIUKMO8 — nocpednudecmso. Takum obpasom, 6 0aHHOU cmambe Mvl npediazaem 8
Kauecmee Jcenaemozo aHaIu3 00wux acnekmos NPUMEeHUMenbHo K UHCMumymy meouayuu (nocpeonude-
€cmea), 8ulOessl Ha NePeOHUll NIAH CamMo NOHAMUE, e20 CYUHOCTb U COOEPIHCAHIe, BKITIOUAs Pe3VIbinam
nOCpeOHUuYecmed, Komopulil Modxcem Oblmb NoayueH. Takum obpazom, NPUHUMASL 60 8HUMAHUE 0053a-
menbcmea Meouamusnozo cosema, ycmanosientozo 3axonom Ne 137/2015, a maxoice obsazamenvcmaa,
npedycmompennvie cmamvei 5 Ipomoxona o compyonuyecmee 6 yensix co0eucmaus NoCpeoHUYecmay,
saxaoyennozo 28.05.2015, ¢ yenvio ungopmuposanus cmopor 06 anemepHamueHoOM paspeuteHuu cno-
P06 nocpedcmeom meouayuu [4], mol xomenu Obl 0bOpamums 6HUMAHUE 0OUECMBEHHOCMU HA 00wue
acnekmsl, Kacarouwjuecs UHCMumyma mMeouayuu.

Knwoueevle cnosa: mupogoe coenauienue, KOHQIUKM, NOCPEOHUK, CYOeOHbIl NPoYecc, NOTONCUNETb-
HbLUL pe3ynbman, Ou3Koe 8pems, NPeumMyuiecmseda Meouayuu.

Introduction mote mediation concluded on May 28, 2015,
in order to inform the litigants about alterna-
tive dispute resolution through mediation [4],
we would like to bring to the attention of the
general public the following general aspects
regarding the institution of mediation.

The degree of investigation of the prob-
lem at present, the purpose of the research.
The urgent need to elaborate this scientific
approach arises from the author’s intention
to investigate in detail and in many ways the
general landmarks regarding the concept of
mediation.

The purpose of this scientific article is to
inform the general public, which includes law
students, lawyers, lawyers of any category,
notaries, those who administer justice and ap-
ply it in judicial practice, but also doctrinaires
about the notion, essence and content of the
method. amicable settlement of disputes.

Materials used and methods applied. In

L _ the process of elaborating the scientific article
Therefore, considering the commitments of o \1sed several and various methods of sci-

the Mediation Council established by Law 0. entific research that made possible the proper
137/2015, as well as those provided by Article investigation of the subject, among which
5 of the Cooperation Protocol in order to pro- e can list: method of analysis, method of

Human rights are respected insofar as they
are known and become known only to the de-
gree as they are appropriated. Dissemination of
knowledge on respect for fundamental human
rights and freedoms is a key area of activity for
state authorities. It has become a necessity for
each individual to have sufficient knowledge
to be aware of the facts of the problem, and
subsequently to cultivate and promote toler-
ance and respect among all members of soci-
ety [3, p.8].

The state has the obligation to make avail-
able to the citizen the entire arsenal of judi-
cial and extrajudicial instruments designed to
ensure the effective protection of their rights
and their legitimate rights. Respectively, polit-
ical priorities in the justice sector are aimed at
strengthening and effectively promoting alter-
native dispute resolution institutions: media-
tion and arbitration [4].
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synthesis, method of deduction, systemic
method, historical method, and comparative
method.

The theoretical and legal basis of the sci-
entific approach includes a series of ways to
inform the general public about the notion, es-
sence and content of mediation.

Basic content and results

Mediation has been practiced since an-
cient times. Historians place its appearance
during the Phoenician trade. The practices
of ancient Greece and ancient Rome brought
an appropriate meaning to the term “media-
tion.” The Romans used several names for the
people who dealt with this process, such as:
medium, interpolator, conciliator, interlocutor
and finally, mediator. In the Middle Ages, in
some countries the practice of mediation was
banned, and in others it could only be done
by the central authorities. In some cultures, the
mediator was considered a sacred person who
deserved special respect [13].

In essence, mediation is an alternative way
of resolving conflicts amicably, with the help
of a third party, who has a special training in
the field, called a mediator. Likewise, it is a
current process, which is widely used in coun-
tries such as Italy, USA, Germany, Romania,
Bulgaria, Serbia, and recently in the Republic
of Moldova. Through mediation, the parties to
the conflict can reach a common understand-
ing without the involvement of the court [6,
p-2].

At the same time, mediation aims to re-
solve disputes amicably and allows the par-
ties to avoid going to court. After mediation,
the parties will conclude a transaction through
which they will resolve the conflict. This ac-
tion is guided by a mediator who is a third
party, specialized in resolving disputes and
who, in conditions of neutrality, impartiality
and confidentiality, conducts the mediation
procedure, facilitating negotiations between
the parties [12].
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A mediator means a third party with special
training, which ensures the mediation process
in order to resolve the conflict between the
parties. The mediator applies his/her skills to
the maximum, using communication and ne-
gotiation techniques, involving the parties in a
constructive discussion, with a favorable final
result for each [7, p.2].

Like any person in his/her service activity,
the mediators in the process of carrying out
the professional activity, are guided by the fol-
lowing principles:

1) voluntary participation in mediation;

2) process confidentiality;

3) the freedom to choose a mediator;

4) equality of the parties in the proceed-
ings;

5) independence from the parties;

6) neutrality towards the parties;

7) the mediator’s impartiality;

8) the flexibility of the mediation process
[7, p.2].

In other words, mediation is the method of
reconciliation where the rights of every human
being are respected. Together with a mediator,
conflicts arising from infringements of rights
can be resolved quickly, confidentially and at
minimal cost [8].

The role of the mediator is to help the parties
find a convenient and lasting solution to their
problem and reach a consensus that satisfies all
parties. The mediator acts impartially and neu-
trally. He cannot impose a solution, it must ap-
pear in the negotiation process, but he is respon-
sible for developing the most effective commu-
nication techniques, facilitating discussions and
building an agreement between the parties. Me-
diation is a voluntary procedure, is conducted
in complete confidentiality and is based on the
trust that the parties place in the mediator. Thus,
it is considered one of the most effective solu-
tions for resolving conflicts and contributes to
the harmonization of social life [9].

In the field of human rights protection, me-
diation has the following benefits:
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a. confidential process;

b. independence, impartiality and neutrality
of the mediator;

c. equality of the parties in the proceed-
ings;

d. lack of moral constraints [§].

Mediation may be initiated by either party,
on its own initiative, as well as on the rec-
ommendation of public authorities, courts or
the prosecution body. The parties have the
right to determine by mutual agreement all
aspects related to the initiation, conduct and
completion of the mediation process, and the
mediator, until the conclusion of the media-
tion contract, is obliged to inform the parties
about the purpose of the mediation, proce-
dure, rights and obligations of the mediator
and parties, as well as the consequences of
the mediation process, the effects of signing
a transaction and the consequences of non-
compliance with the provisions of the signed
transaction [12].

Therefore, in general, mediation has other
benefits than in the field of human rights pro-
tection, these can be stated in the following
order:

v’ process confidentiality;

v minimum expenses;

v" reduced time for conflict resolution;

v’ process flexibility;

v communication between the parties;

v lack of stress;

v voluntary procedure;

v favorable solutions for each [6, p.2].

Under these conditions, there are no fixed
costs for mediation. The mediator’s fee shall
be agreed between the parties and the media-
tor. In criminal cases, where reconciliation re-
moves criminal liability, there is the possibil-
ity of receiving compensation from the state
for mediation costs [12].

The stages of the mediation process are:

Stage I - initiation of mediation;

Stage II - conducting mediation;

Stage III - termination of mediation, settle-
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ment of the dispute, signing of the transaction
[6, p.2].

Compared to other dispute resolution, me-
diation enables disputes between the parties
to be resolved quickly and at low cost. Some-
times it takes years to examine litigation in
court. The parties waste time, spend money
on legal aid, and the result is not always what
they expect. In the mediation procedure, on
the other hand, conflicts can be resolved in a
single mediation session [12].

The areas of use of mediation are as fol-
lows:

. civil litigation;

. criminal litigation;

. family disputes;

. consumer protection disputes;

. labor disputes;

. commercial disputes;

. school disputes;

. ethno-cultural disputes [6, p.2].

Mediation in civil and commercial dis-
putes involves the settlement of a conflict be-
tween two or more parties on an equal foot-
ing and in conflict with each other. The object
of these misunderstandings is the violation of
certain contractual conditions for the conclu-
sion, interpretation, execution or termination
of a contract, the violation of certain civil or
commercial rights or obligations.

Both the Civil Code and the Law on Media-
tion no. 137 of July 3, 2015 provide for this
method of resolving conflicts, being very ef-
fective, namely in the civil and commercial
field. An example of this type of conflict is
when a pre-contract for the sale of an apart-
ment has been signed. Later, however, the
buyer found that the apartment needed to be
repaired. Neither contracting party agrees to
pay for the repairs, but both want to end the
contract in the end.

By using a mediator, both parties, on an
equal footing, could negotiate a favorable
transaction for each. In this way, the contract
can be successfully concluded [5, p.2].
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In accordance with the provisions of Arti-
cle 7(2) Family Code, it follows that ‘family
rights shall be protected in certain cases by
mediators’ and, according to Article 60(4) of
the same legislative act, it is understood that
“disputes between parents concerning educa-
tion and training of children shall be settled
by the local supervisory authority, who may
recommend that parents refer to a mediator
for the settlement of the dispute” (2, article
7(2) and article 60(4)). Mediation in family
disputes is thus a way of resolving family
disputes in the best interests of all members,
but especially in the interests of children, by
means of a mediator, with neutrality, impar-
tiality and confidentiality.

As provided for in both the Law on media-
tion No. 137 of July 03, 2015 and the family
Code of October 26, 2000, family mediation
comes to eliminate the danger created by fam-
ily problems for the child’s upbringing and
development, as well as to defend the child’s
best interest.

An example of this is when a divorce couple
wants not to cause pain for their child. How-
ever, they have difficulties in communicating
and cannot reach a consensus on the determi-
nation of the child’s place of living and the di-
vision of property.

By calling on a mediator, each party can
present its arguments in a calm manner. In this
way, they will show that they care about the
child and will do everything possible for his/
her own good, despite his/her personal offens-
es [5, p.3].

Consistent with this, it should be noted
that, however, there are disputes that the par-
ties cannot resolve through the transaction,
because the law provides for another way.
For example, the mediator cannot divorce
the parties, as this is only done by the com-
petent bodies. However, spouses can go to a
mediator to resolve disputes arising from di-
vorce: the establishment of the child’s place
of residence or the division of property [12],
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as stated above in the process of mediating
family disputes.

Mediation in disputes at work provides for
the settlement of disputes between employees
and employers regarding economic, profes-
sional or social interests, or the rights result-
ing from the development of the employment
or service relationship.

The Law on Mediation no. 137 of July 3,
2015 offers the possibility for employees and
employers to resolve any labor dispute through
a mediator, in conditions of confidentiality,
impartiality but also in a short time.

A relevant example may be when a new
director has joined a company. He/she is not
happy with the way one of his/her employees
works. In turn, the employee considers that
the tasks imposed by the director are not part
of his / her duties. Their misunderstandings
cause discomfort to both of them and the other
employees.

A mediator can put an end to this conflict,
help both the director and the employee to
express their requirements and needs, so as
not to resort to dismissals / resignations [5,
p-4].

Mediation in the field of consumer protec-
tion. Consumer protection disputes can be re-
solved through mediation, when the consumer
alleges damage as a result of the purchase of
defective products or services or violation of
other rights established by consumer protec-
tion legislation, caused by the economic op-
erator.

An example of this may be, that person A
bought a refrigerator from store X. However,
when he/she tried to install it at home, he/she
noticed that it had a defect. Upon return, the
seller refused to receive the refrigerator back,
claiming that the appliance was in an ideal
condition when it was sold.

A mediator can help the consumer to re-
solve the dispute without claiming in court the
store from which he purchased the refrigerator

[5, p.5].
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Administrative mediation applies to dis-
putes between public institutions and individ-
uals and legal persons, following the issuance
of acts or actions that have led to conflicts.

Provided by the Law on Mediation No. 137
of July 3, 2015, this way of resolving conflicts
between public authorities and private individ-
uals and legal entities is efficient, confidential
and independent of all parties involved.

An example of an administrative dispute is
when a citizen asked for a permit to build a
garage near his house, but the local adminis-
tration (City Hall) refused because the garage
will be 50 cm on the private land of the City
Hall.

By calling a mediator, the citizen and the
local authorities will be able to reach a com-
mon denominator. The mayor’s office could
approve the citizen’s request, provided that the
portion of the land is purchased from the pub-
lic administration or in some other way identi-
fied by the parties [5, p.6].

Mediation in the criminal and contraven-
tion field provided by the Criminal Procedure
Code of 2003, the Contravention Code of
2008, but also the Mediation Law no. 137 of
July 3, 2015 is an effective way of resolving
a conflict arising from the Commission of a
minor or less serious offense or crime.

An example in this sense would be that at
the prior complaint of citizen A, who was rec-
ognized as an injured party due to bodily inju-
ry, a criminal case was initiated against citizen
B under art.152 paragraph (1) of the CPRM
(Penal Code of the Republic of Moldova). In
accordance with Article 21 paragraph (1) of
Law no. 137 of July 3, 2015 on mediation, the
parties were proposed the information meeting
on mediation, following which the mediation
procedure was initiated. As a result, the crimi-
nal side was settled amicably and the injured
party withdrew the prior request, which served
as the basis for terminating the criminal case.

Finally, citizen A agreed that the unpleas-
ant situation should be resolved through me-

diation, thus avoiding criminal sanctions for
citizen B, but also saving time, which could be
lost in courts [5, p.7].

In order to make this research segment
more widespread, it is notable that people use
mediation at different levels and in multiple
contexts: from minor disputes to discussions
about peace in a global manner. Some of the
cases that reach the mediators are:

a) family: prenuptial agreements; debates
on finances or the budget; separation; divorce;
child custody; family business; disputes be-
tween parents and adult children; behavioral
problems; real estate disputes.

b) at work: discrimination; harassment;
labor administration; complaints and dam-
ages.

¢) public disputes: environmental; land
use.

d) other disputes: of the tenants’ asso-
ciation; contracts of any kind; personal in-
jury; partnerships; non-profit organizations;
violence prevention; victim mediation; school
conflicts.

Due to the particular nature of this activity,
each mediator uses personal methods (the law
does not impose certain methods) that could
help solve the problems exposed. Thus, me-
diation involves several stages or aspects:

1. controversy, dispute or difference of
opinion between two people or the need to re-
solve an issue;

2. making the decision with both parties by
mutual agreement rather than imposing the so-
lution by a third party;

3. the willingness of the parties involved to
negotiate the resolution of the problem and to
accept discussions on the interests and objec-
tives pursued;

4. the intention to obtain a positive position
with the help of an independent and neutral
third party [14].

The mediation of the dispute takes place
within a period not exceeding three months
from the date of conclusion of the mediation
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contract, unless the parties have agreed on an-
other term. Pending the expiry of the time limit
initially set, the parties may request its exten-
sion. If the mediation takes place in a judicial
process, the mediation period can be extended
only with the consent of the criminal investi-
gation body or the court. The mediator has the
right to be informed of the merits of the case.
The parties shall decide, by mutual agreement
and with the assistance of the mediator, on the
rules and duration of the mediation process.
If the parties have not reached an agreement
on the rules for conducting the mediation pro-
cess, the mediator shall be entitled to conduct
the mediation process in such manner as he
considers appropriate, taking into account the
circumstances of the dispute, the wishes of the
parties and the need for the proceedings. a rea-
sonable time [12].

The only collegiate body, with the status
of a legal entity under public law, established
under the conditions of Law no. 137/2015 for
the implementation of policies in the field of
mediation is - the Mediation Council [1, art. 9
para. (1)].

The Mediation Council is a body set up un-
der the Ministry of Justice in order to organize
and coordinate the activity of mediators. It is
composed of 9 members appointed by order
of the Minister of Justice, based on the results
of the public competition organized by the
aforementioned Ministry. It is necessary for at
least 7 members of the Mediation Council to
be among the mediators or to be part of the
scientific-didactic body or within some non-
commercial organizations. The term of office
of the members of the Mediation Council is 4
years, with the possibility of extending it once.
The Mediation Council is chaired by a chair-
man, elected by its members for a term of 2
years [10].

The most important aspects of the media-
tors’ code of conduct include:

a) the commitment to inform the partici-
pants in the mediation process;
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b) adopting a neutral position given by the
parties involved, without resulting in conflicts
of interest;

c) treating the problem in an objective
way;

d) mediators should not provide legal ad-
vice;

e) mediators need to continuously improve
their skills through training programs;

f) mediators should only practice in areas
where they have the necessary experience and
training [15].

The parties have the right to waive mediation
at any time. They shall be personally involved in
the mediation process, and if one of the parties,
for good reasons, is unable to attend the media-
tion process in person, he or she shall authorize
a representative. During the mediation process,
the parties may be assisted by lawyers, transla-
tors and / or interpreters, as well as specialists in
the field. With the consent of the parties, other
persons may participate in the mediation pro-
cess. During the mediation process, the media-
tor may meet in joint sessions with both parties
or in separate sessions. Mediation may cease if
the parties sign a transaction or if the mediator
finds that they cannot reach an agreement. The
proceedings shall be terminated if one or both
parties waive their mediation or if the time limit
set for such proceedings has expired. This also
happens if the mediator withdraws from the trial
or if one of the parties has died [12].

Finally, we mention some arguments of the
mediation practitioners:

“The greatest success of mediators is medi-
ated causes, when the parties are satisfied in
the end, and as a result become the promoters
of mediation in their circle!” (Dumitru Lefter,
mediator, Republic of Moldova).

“We are mediators everywhere, anytime,
and not just in the office. We all want media-
tion to find its well-deserved place in society.
Therefore, promoting mediation is a duty. “
(Ana Cristina Margu, mediator, Romania,
Rémnicu Valcea County).
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“Mediation allows you to find a creative
solution to resolve the conflict through which
no one loses, all parties win.” (Felicia Chifa,
mediator).

“Mediation has a transformative effect on
society.” (Elena Damaschin, mediator) [7,

p-2].
Conclusions

In order to generalize the subject under
investigation, we specify that mediation has
some advantages, which can be highlighted in
particular:

1. flexibility - during the mediation the par-
ties agree with the mediator the date, time and
place of the meeting depending on the possi-
bilities of presentation of all participants;

2. low costs - mediation is a cheaper pro-
cedure compared to other dispute resolution
procedures, and the costs are equally borne by
the parties;

3. confidentiality - the entire mediation pro-
cedure involves the confidentiality of data and
information disclosed during the hearing. In
this way, participants protect their image and
are encouraged to be open with each other
without fear of public exposure of personal
information;

4. speed - the duration of the mediation pro-
cess depends on the skill of the mediator and
the willingness of the parties to resolve the
dispute. Depending on the complexity of the
case, an agreement between the parties can be
reached in a few hours;

5. voluntary and informal procedure - the
call on the mediator is made only by mutual
agreement, and the mediation contract can be
terminated at any stage of the procedure. The
lack of strict rules of the mediation procedure
allows those involved in the conflict to adapt
more easily and find the best way to an advan-
tageous agreement;

6. maintaining the relations between the
parties - by amicably resolving the dispute,
the parties maintain, rebuild and improve the

relations they had before the dispute arose.
With the overcoming of the conflict situation,
new bridges of collaboration between the par-
ties may appear;

7. favorable solutions - through mediation
the solution belongs exclusively to the parties,
the procedure being based on a constructive
dialogue, interaction, negotiation and identifi-
cation of a favorable solution for all partici-
pants. The mediator does not impose anything,
but only helps the parties to reach a compro-
mise more easily;

8. complexity - mediation can be used in
resolving a wide range of conflicts, including
disputes arising from civil, commercial, fam-
ily, criminal relations, as well as other reports
provided in Law no. 137 of July 3, 2015 on
mediation;

9. convenience - the mediation sessions
take place in a relaxing and friendly atmo-
sphere, where only the mediator, the parties
and the people they agree with participate. In
this way, stress, frustration and discomfort
can be avoided by participants in the conflict

[11].
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Mediation has represented and represents an alternative for state justice that impartially solves a con-
flict between two parties. Mediation, as its generally known today, appeared in Europe in ‘90s through
the American branch, and imposed through Directive CE / 52/2008 of the European Parliament, that all
Member States need to take steps in including the mediation in civil and commercial cases where issues
appear most frequently related to the parties' affiliation to different and cross-border legal systems. In Ro-
mania, the mediation institution operates based on Law no. 196/2006 in regards to mediation and mediator
profession, and in the Republic of Moldova based on Law no. 137/2015 in regards to mediation. I firmly
believe that that the procedure for mediation in commercial disputes needs to be adapted, considering the
fact that is a special type of mediation, as the mediator is required to possess certain knowledge and qua-
lities specific to this field. I, therefore, consider that the specific legislation is insufficiently regulated, and
due to this context, the institution of commercial mediation is in a vegetative state at this moment.

Keywords: mediator, conflict, dispute, mediation law, penal mediation, commercial mediation, family
mediation.

NECESITATEA iNTARIRII INSTITUTIEI MEDIERII IN CAUZE COMERCIALE iN
ROMANIA SI iN REPUBLICA MOLDOVA

Medierea a reprezentat §i reprezintd o alternativa la justitia statald prin care se solutioneazd pe cale
amiabila un conflict intre parti. Medierea, in forma pe care o cunoastem astazi, a aparut in Europa in
anii "90 pe filiera americand, pentru ca, prin Directiva CE/52/2008 a Parlamentului European, sa fie
practic obligate toate Statele Membre sa faca demersuri in vederea includerii medierii in cauzele civile
si comerciale unde apar cel mai frecvent aspecte legate de apartenenta partilor la sisteme de drept di-
ferite, respectiv transfrontaliere. In Romdnia, institutia medierii functioneazd in baza Legii nr:196/2006
privind medierea si organizarea profesiei de mediator, iar in Republica Moldova, in prezent, prin Legea
nr. 137/2015 cu privire la mediere. Autorul considera ca procedura privind medierea in litigii comercia-
le trebuie adaptata, fiind un tip de mediere special, intrucdt se pretinde ca mediatorul sa posede anumite
cunostinte si calitati specifice acestui domeniu. Legislatia speciala, in opinia autorului, este insuficient
reglementatad, iar din aceastd cauzd institutia medierii comerciale este in stare vegetativa.

Cuvinte-cheie: mediator, conflict, litigiu, legea medierii, mediere penald, mediere comerciald, me-
diere familiala.

LA NECESSITE DE RENFORCER L'INSTITUTION DE LA MEDIATION DANS LES
AFFAIRES COMMERCIALES EN ROUMANIE ET EN REPUBLIQUE DE MOLDOVA

La médiation représente et représente une alternative a la justice d'Etat par laquelle un conflit entre
les parties est résolu a l'amiable. La médiation, sous la forme que nous la connaissons aujourd'hui,
est apparue en Europe dans les années 1990 sur la chaine américaine, de sorte que, par la directive
EC/52/2008 du Parlement Européen, pratiquement tous les Etats Membres sont tenus de prendre des
mesures pour inclure la médiation dans les affaires civiles et commerciales ou les questions liées a
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l'appartenance des parties a des systemes de droit différents, respectivement transfrontaliers, se pro-
duisent le plus fréequemment. En Roumanie, l'institution de médiation fonctionne en vertu de la loi no
196/2006 sur la médiation et l'organisation de la profession de médiateur, et en République de Moldova,
actuellement, en vertu de la loi no 137/2015 sur la médiation. Je pense que la procédure de médiation
dans les litiges commerciaux doit étre adaptée, étant un type particulier de médiation, car le médiateur
est tenu de posséder certaines connaissances et qualités spécifiques a ce domaine. C'est pourquoi je
considere que la législation spécifique est insuffisamment réglementée, et pour cette raison l'institution
de la médiation commerciale est dans un état végétatif.

Mots-clés: médiateur, conflit, litige, loi de la médiation, médiation pénale, médiation commerciale,
médiation familiale.

HEOBXOAUMOCTbD YKPEIUVIEHUSA UHCTUTYTA INIOCPEJJHUYECTBA B
KOMMEPYECKHUX JEJIAX B PYMBIHUU U B PECITYBJIMKE MOJIJOBA

THocpeonuuecmseo ObLIO U OCMAEMCS ATLIMEPHATUBOU 20CYOAPCIMEEHHOMY NPABOCYOUIO, NOCPEOD-
CMBOM KOMOPO20 CHOP MedCOy CIOpOHaMU paspeuiaemcs mupHuim nymem. I[locpednuuecmeo ¢ mom
8Uoe, 8 KAKOM Mbl €20 3HaeM ce200Hsl, 603HUK10 6 Eepone 6 1990-x co0ax na amepukanckoii ocroge. I1o-
amomy, 6 coomeemcmeuu ¢ JJupexmusoun EC / 52/2008 Eeponeiickoeo napramenma, NpakmuiecKu 6ce
20Cy0apcmea-wietsvl 0053aHbl NPEONPUHUMAMb WAcU NO GKIIFOUEHUIO MeOUAYUU 8 2PANCOAHCKUe 0end U
6 Kommepyeckue, 20e Haubonee Yacmo 03HUKAIOM ACIEKMbl, C6A3AHHbLE ¢ NPUHAOTIEHCHOCHIBIO CINOPOH
K PA3HBIM NPABOGLIM CUCTEMAM, COOMBEMCMEEHHO, MPAHCZPAHUYHBIM. B Pymuinuu uncmumym meoua-
yuu oeticmeyem Ha ocHosanuu 3axona Ne 196/2006 o meduayuu u opearnuzayuu npogeccuu meouamo-
pa, a 8 Pecnyonuxe Monoosa 6 nacmosiwee epems oeticmeyem 3axon Ne. 137/2015 o nocpednuuecmae.
Aemop cuumaem, 4mo npoyedypy Meouayuy 8 KOMMep4ecKux cnopax HeooxXooumMo aoanmuposams, no-
CKONIbKY OHA AGNIAEMCsl 0COObIM 8UOOM MeOUAYUU, d ewje U NOMOMY, YUMo MeOuamop 00adlceH 001adamo
ONpedeleHHbBIMU 3HAHUAMUY U KA4eCmEaMU, Xapakmeprulymu 08 smotl oonacmu. Taxoice on npudepoicu-
8aemcsl MHEHUsl, YMO KOHKPEMHOe 3aKOHOO0AMEeNbCME0 HedOCMAMOUHO Pe2laMeHMUPOSAHO, U NOIMOMY
UHCTUMYM KOMMEPUECKO20 NOCPEOHUYECMBa HAXOOUMCsL 8 CIAOUU 8e2emayull.

Knroueswle cnosa: meouamop, kou@auxm, cyOeOHbvlll NPOYEcc, 3aKOH 0 NOCPEOHUYECIEe, Y20N08HOEe
NOCPEOHUUECMB0, KOMMEPHECKOe NOCPEOHUUECTNBO, CeMeliHOe NOCPEeOHUYECTNEO.

Introduction

In a controversial world in which different
points of view are generated about the histori-
cal development, determined by the existence
of the mechanisms of certain orders and the
tendency of their explanation, the identifica-
tion of ways of permanent development of
social relations in general and trade relations
in particular appears, in this context, as a ne-
cessity.

As long as society is constantly evolving,
in the systemic analysis of the social environ-
ment, the relationship between members of
society or between individuals and society,
with their respective cognitive-axiological
connotations, the issue of perceived conflict
at individual or collective level raises the is-
sue of mediation in there social life.
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Mediation, more like other similar ap-
proaches, has the “fundamental ontological
and axiological component, in relation to
which it legitimizes and gives validity to any
form of knowledge to some of the conflicts of
society”, of the individual and of the relation-
ship between society and individual, at a given
time [ 6, p.10].

Therefore, in order to determine the socio-
logical nature of the institution of mediation,
we establish, in advance, the notification of
the process of appearance , followed by its ge-
neric development.

With the exception of the ancient period,
where the field of mediation was insignifi-
cantly outlined within the limits of freedom of
will in an exclusive manifestation of private
law, the evolution the society took over this
institution and applied it to some institutions
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of public law, with a marked contemporary
development in the field of international law,
mediation was being used, with its valences
of communication and negotiation since the
seventeenth century, as one of the functions of
the ambassador. The full international conse-
cration , however, was obtained in the Hague
Convention of October 18, 1907 [24], in Title
2, art. 2, it is stated that “no weapons will be
used before the mediation of the conflict”. At
the same time, mediation has been practiced
since ancient times, but it has only gained so-
cial importance in the last 30 years. The most
widespread theory is that of the American
model from the 1980s which was borrowed
and applied in Europe.

Officially, in this structured form, mediation
was marked in Europe by the adoption in 1998
by the Council of Europe of Recommendation
EC 1/1998 on the use of mediation in fam-
ily law cases [15], with priority in situations
where minors are affected . This official birth
certificate was subsequently succeeded by EC
Recommendation 19/1999 on the use of me-
diation in criminal cases [15], then by EC Rec-
ommendation 10/2002 on the use of mediation
in civil matters [15], because, by Directive EC
/ 52/ 15 [15], to oblige all Member States to
take steps to include mediation in civil and
commercial cases where membership issues
are most common for parties with different le-
gal systems, respectively cross-border.

A unanimously accepted European model
of mediation has not yet been structured in
Europe, because every country has adapted
its mediation regulations to the local specif-
ics.

Being a relatively new institution, estab-
lished in Romania by Law no.196 / 2006 on
mediation and organization of the mediator
profession [20], and in the Republic of Mol-
dova, initially by Law no.134 -XVI / 2007
on mediation [18] , then repealed by Law no.
137/2015 on mediation [19], the institution of
mediation is not yet consolidated.
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Strengthening the institution of mediation,
especially in this international context, is be-
coming an urgent objective.

In the current international context created
by the pandemic crisis, a new conflict is ex-
pected to be foreseen for the division of the
world between the great powers, but this time
it is much more subtle and perverse.

The main actors this time are the USA and
China. Each of these superpowers with their
allies is trying to dominate the planet by seiz-
ing resources, markets, hi- tech technology ,
bright minds, and so on.

For example, China has taken over the
American model of hi-tech development in
the famous Silicon Valley (USA) and built a
Hi - Tech Park in Shenzhen with 600,000 pro-
grammers, while the US is investing nearly $
200 billion. in Hi - Tech technology to counter
China’s rise.

It is gratifying that young people in Roma-
nia and the Republic of Moldova have the op-
portunity to learn and develop these skills as
well, but the legislator also has a huge obliga-
tion to create an appropriate legal framework
for this purpose.

In the near future, once scientific progress
is irreversibly installed in the civilized world,
trade relations will develop unprecedentedly,
in which case a wealth of business opportuni-
ties will arise that will inevitably create small-
er trade disputes. or greater complexity.

In this situation, the institution of media-
tion, in general, and the institution of media-
tion in commercial matters, in particular, both
in Romania and in the Republic of Moldova
must be prepared with authorized mediators
capable of managing such conflicts.

Research methodology used

Starting from a retrospective, historical ap-
proach of the researched field, the article of-
fers the possibility to acquire the theoretical
foundations of the mediation institution and
the practical applicability of this theoretical
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knowledge obtained . Mediation being a le-
gal institution regulated by legal norms has as
a substitute the same methods of application
to understanding and legal action as of any
branch of law.

That is why methods used in the study of
the mediation institution are similar to the
ones used in the study of law.

The institution of mediation, like law, by na-
ture and its destination is a phenomenon with
many and deep connections and social and hu-
man interference. Therefore, the research of
the mediation institution will necessarily ex-
pand its sphere of knowledge and deepening
also on some areas of interference in which an
important place was occupied by the practice
of mediation in all its complexity, purpose and
finality of the process.

The research of the phenomenon of media-
tion, part of the research of the legal phenom-
enon, is carried out by using the same methods
used in the study of law: general methods and
concrete methods.

Various general methods may be used in
this article, such as: generalization and abstrac-
tion method, logical method, historical meth-
od, comparison method, sociological method,
systemic analysis method, and prospective or
forecasting method.

Current state of research regulations in the
legislation of Romania

The current form of the Romanian media-
tion law, Law no. 196/2006 on mediation and
organization of the mediator profession, re-
duces the role of mediator only to the attribute
of facilitating dialogue, and this attribute is
not a serious reason why a litigant, especially
one who has to solve a commercial litigation
would call for a mediator.

The literature calls this type of mediation,
facilitative mediation , and involves a certain
ability of the mediator to guide the parties,
through the communication process, to focus
on their own opinions, while refraining from
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expressing their opinion on a certain agree-
ment between the parties [11, p.7-51].

According to the main promoter of this
style of mediation Leonard Riskin , “the me-
diator who uses this style of mediation has as
its main mission to strengthen and clarify the
communication between the parties in order to
help them decide what to do *“ [11, p.119].

The role of facilitator of the mediator in the
mediation process is considered to be the main
role in almost all definitions given to media-
tion. From the economy of the provisions of
Law no. 192/2006 on mediation and the orga-
nization of the mediator profession, the idea
transpires that in the Romanian law of media-
tion the role of mediator is reduced, mainly,
to facilitating the mediation process. The same
is revealed in the first law of mediation in the
Republic of Moldova, Law no. 134/2007 on
mediation.

This type of mediation has as main char-
acteristic elements: the orientation of the par-
ties by the mediator, the concentration of the
mediator and the mediation on the parties, the
accentuation of the communication and the
concentration on the pursued interest [8, p.30-
33].

The first characteristic element, the orien-
tation of the parties by the mediator, requires
an acting strategy on the part of the mediator,
which is sometimes even contrary to his/her
belief of the fair and equitable solution to the
case submitted for mediation by the parties,
limit itself to the status of assisting and help-
ing the parties to reach an acceptable settle-
ment.

The facilitator is therefore not interested in
achieving a certain result, he/she subtly coor-
dinates the mediation process and assists the
parties in their deliberations. However, it may
make some recommendations [8, p.30-33], but
not on making a certain decisive resolution de-
cision. That is why, in facilitating mediation,
the mediator cannot make recommendations,
give advice or express his opinion on the so-
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lutions accepted by the parties, which, in our
opinion, creates a huge frustration to a media-
tor with some expertise.

Moreover, by setting up a narrow frame-
work for the demonstration of the profession
of mediator by the provisions of the mediation
law, coupled with the fact that the profession
cannot demonstrate its validity in a divided,
deceived, lied and derailed society, a recon-
sideration of the mediation law is required,
in the sense that facilitating mediation with
this characteristic dominant element included,
constitutes only a first step in actual media-
tion. It is only after the mediator has been able
to facilitate communication between the par-
ties that genuine mediation could be made in
order for the parties to know the extent of their
rights and obligations, and not to enter into an
agreement based on a momentary impulse, the
lack of full knowledge of these rights and obli-
gations and of the consequences resulting from
the implementation of the agreement reached
by the mediation agreement.

The second characteristic element, the fo-
cus of the mediator and the mediation on the
parties, reinforces the first element through
which the mediator focuses on the interaction
process and materializes by helping the parties
to communicate better. Once a good commu-
nication is made, it is assumed that the parties
will become more resourceful and, without
amputating their autonomy of action and deci-
sion, will be able to determine the purpose of
mediation, to approve the mediation process,
to assess issues and information, to generate
options and decide how they want to act to re-
solve the conflict. Neither the legal representa-
tives of the parties can influence the decision,
their role is limited to assisting and advising,
so as not to deviate from the negotiation.

The third characteristic element, the
strengthening of the communication between
the parties, presupposes that the mediator
achieves and consolidates an efficient commu-
nication between the parties. To this end, the
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mediator must, first and foremost, communi-
cate effectively with each party. If necessary,
the mediator may restrict direct communica-
tion between the parties, until the parties are
prepared to engage in effective communica-
tion with each other.

Finally, the last characteristic element of
facilitating mediation is the focus on the inter-
est pursued by the parties.

Analyzing the conflict as a whole, the me-
diator helps the parties to examine their own
and the other party’s needs, to identify options
to help increase the degree to which the parties
can achieve what they want, and if necessary,
to help the parties negotiate limited resources.

As we can see, the role of a mediator in a
commercial dispute, in which the communica-
tion of the parties is not limited to subjective
issues of communication, but must discuss
specific issues, accounting, marketing, mar-
ket research, forecasting, expertise, exchange
rate, associates, dividends, shareholders, busi-
ness partners, goodwill, etc., we can assume
that reducing the role of the mediator only to
facilitate dialogue is not enough.

This type of mediation is rightly suitable
for family mediation, criminal mediation, la-
bor relations, consumer protection, etc., gen-
erally in cases where we are dealing with a
multitude of subjective factors, where com-
munication channels are blocked. In the case
of mediation of trade relations, we are often
not dealing with this.

The experience of the company managers
shows that the former Romanian civil law on
commercial matters provides more consisten-
cy and simplicity in the process.

Thus, in the event of a dispute the interest-
ed party argued on the basis of the provisions
of Article 109(2) C.proc.civ. (Code of Civil
Procedure) or on the basis of Article 6(2) of
NCCiv (the New Civil Code) if the legal acts
and acts concluded and/or committed occurred
before February 15, 2013, the provisions of
the former provisions of Article 720'C.proc.
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civ.,(Code of Civil Procedure), that the dispute
is in commercial matters that can be valued in
money. The commercial character of the dis-
pute was also argued by the fact that accord-
ing to Article 56 of the Romanian Commercial
Code, “if an act is commercial only for one
party, all contractors are subject, as far as this
act is concerned, to the commercial law, ex-
cept for the provisions concerning the person
of the traders themselves and the cases where
the law would otherwise require.”

The prematurely exception of the applica-
tion for legal action, arising from the failure to
comply with Article 720" C.proc.civ (Code of
Civil Procedure), had the character of public
order and can be invoked, in accordance with
the second sentence of Article 136(1), at any
stage of the case, if the claimant had brought
an action before the court without perform-
ing the mediation procedure or the prior direct
conciliation procedure, for the reasons set out
above, the action against the defendant trader
was inadmissible.

In the new Romanian civil legislation, this
provision no longer exists, as the initiators of
the new laws argued that this procedure was
formally fulfilled anyway, and this unneces-
sarily delayed the process.

We cannot agree with this reasoning for the
simple reason that the litigants who voluntari-
ly followed this procedure sometimes found a
way to settle the dispute amicably and the case
no longer reached the court. Sometimes it was
just a minor misunderstanding, an isolated ac-
cident, an excusable mistake, and so on.

At present, these litigations with these
shortcomings are pending before the court,
and the court, which is already overcrowded,
is only further delaying the case.

De lege ferenda, the obligation to try to re-
solve a trade dispute amicably should be in-
cluded in the Romanian legislation, not nec-
essarily through mediation, as there may be
situations in which the parties can communi-
cate and de-escalate themselves, instantly, any
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trade dispute. If necessary, they may call on
a trade dispute mediator to guide and clarify
them in such a way as to conclude a negotiated
and acceptable agreement for each of the par-
ties, and if such an agreement initialed by that
mediator would also have power similar to a
court decision or notarial deed, constituting an
enforceable title, would substantially contrib-
ute to the strengthening of the institution of
commercial mediation.

It goes without saying that such a mediator
cannot go through such a procedure simply by
facilitating dialog between the parties. Roma-
nian Law no. 192/2006 on mediation and orga-
nization of the profession of mediator should
be amended in such a way that the court can
be convinced that an authorized mediator will
take all steps and address any kind of media-
tion that it considers appropriate to the dispute
in question.

The siheation in the legislation of the
Republic of Moldova

The Moldovan legislature, by means of the
new mediation Law, Law no. 137/2015 on
mediation, in my opinion, avoided the failure
to force the authorized mediator to limit itself
only to the role of facilitator of the mediation
process.

According to the universal law principle
valid “where the law does not distinguish, nor
should the interpreter distinguish” — ubi lex
non distinguit, nec nos distinquere debemus,
which suggests that “a general wording of the
legal text must correspond to its general ap-
plication, without recourse to any distinctions
that the law does not provide[13, p. 206], we
infer that the new mediation Law, No 137/2015
suggested that authorized mediators in the Re-
public of Moldova could address all types of
mediation. If this was indeed the intention of
the Moldovan legislator, then this would be a
bold approach to the mediation process, supe-
rior to many European States, including Ro-
mania.
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For edification, I will briefly present the
mediation styles that a mediator can approach,
as it is claimed that the failure of mediation
in Romania and the Republic of Moldova is
also due to the fact that stakeholders some-
times want a more active involvement of the
person they turn to settlement of their dispute.
Therefore, mediation styles, also called types
or forms of mediation [4, p. 118], have been
the subject of controversy in the literature.
Most authors [14, p.142] consider that there
are four essential types of mediation: facilita-
tive or facilitating mediation, transformative
or transformational mediation, evaluative me-
diation and narrative mediation. Other authors
[4, p.118] consider that there are three essen-
tial types of mediation: facilitative mediation,
transformative mediation and evaluative me-
diation.

Since there are many opinions on the clas-
sifications of mediation styles, we will limit
ourselves to detailing only the three essential
types of mediation: easy mediation, evaluative
mediation and narrative mediation.

There is no sense to bring the shortcomings
of the facilitated mediation style back into dis-
cussion, as they have proved their practical
uselessness, so I recommend that Moldovan
mediators also specialize in addressing other
mediation styles: transformative mediation
and evaluative mediation.

Transformative or transformational media-
tion is a process by which the mediator helps
the parties to change the quality of the interac-
tion between them from a negative-destructive
to a positive-constructive one, thus generating
a transformation and a regeneration of the hu-
man interaction between the parties. This style
of mediation does not ignore the significance
of resolving certain issues, but it is assumed
that if the mediator fulfills its role of helping
the parties to interact in a positive way, by
encouraging their ability to deliberate, com-
municate and make decisions, the parties will
change in a positive way, and the result will be
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that they will find acceptable solutions to the
final settlement of the conflict. We can thus find
that at the end of the process of transformative
mediation the existing conflict is resolved, and
the relations between the parties will be not
only restored, but also consolidated [8, p.58-
60]. Evaluative mediation is considered the
best approach to the mediation process. The
mediator’s performance is substantially close
to the role of the judge in a dispute settled by
the state court. The mediator has an active role
in analyzing the conflict and what is needed to
resolve it [7, p.73-74]. Focusing on the sub-
stance of the conflict, the mediator, in the ana-
lytical process, seeks to find solutions so that
the conflict can be resolved.

According to L.L. Riskin [2], conflict as-
sessment involves at least three activities: as-
sessing the strengths and weaknesses of the
parties; developing and proposing options for
solving the case; predicting the outcome of the
dispute before the court, and not in mediation.
Although evaluative mediation requires that
the mediator also have legal knowledge, the
literature notes that there are many directions
in which the mediator can go to understand,
analyze, and share a particular opinion with
the parties [7, p.80- 84].

Thus, the mediator can focus on the nego-
tiation between the parties by making an ob-
jective and structured assessment of the ne-
gotiation. In this direction, the mediator can
assess the dynamics between the parties, their
movement towards the adoption of a negoti-
ated agreement, can identify the obstacles to
the success of the negotiation and can appreci-
ate and analyze the contribution and progress
of the parties to the negotiation.

Another direction that can be chosen by the
mediator is to focus on the behavior of the par-
ties, both during and outside the negotiations.
From this position, the mediator can ascertain
and analyze those actions or behaviors neces-
sary to conclude or not conclude an agreement,
but the mediator will focus only on those ac-
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tions and attitudes that can have a positive im-
pact on a successful mediation. The mediator
can then focus on assessing the parties’ priori-
ties and the solutions they propose for resolv-
ing the conflict [7, 80-84].

The mediator’s assessment may also focus
on the priorities or plans proposed by the par-
ties as solutions to the dispute, but it is difficult
to know what the parties’ priorities would be,
and the plans proposed by the parties may be
inapplicable or unfair.

Therefore, only a knowledgeable and expe-
rienced mediator could identify and analyze a
certain plan, in a realistic and objective way,
and not a subjective one such as the temptation
of the parties to impose it. Moreover, the me-
diator’s assessment may focus on alternatives
other than those negotiated. If the alternative is
more attractive than the mediated agreement,
the mediator must recommend and encourage
the proposed agreement and analyze the dan-
gers that would have arisen from accepting the
agreement, in the proposed terms.

Narrative mediation involves elements of
a psychological nature in the performance of
the mediator, which in the narrative media-
tion process begins to resolve the conflict with
each party’s narration over the issue under
mediation. The mediator will listen with the
patience of a psychologist the version of each
side on conflict, feelings, needs and interests.
On the basis of all these points raised by the
parties, the mediator synthesizes and creates
a new story that is accepted by both sides and
which is likely to provide the basis for resolv-
ing the conflict [9, p. 179-198; 4, p. 47-48].

Opinions have been formed in the litera-
ture that mediation is not effective under all
conditions. Successful mediation cannot take
place if the two negotiators have an affected
relationship or if the conflict under mediation
is of high severity.

As for conflicts of moral or religious values
and principles, they are more difficult to medi-
ate than those of needs or interests [1, p.182].
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The mediator can focus on either an element
of the dispute such as the content or the rela-
tionship, or focus on both [1, pp.122-123].

Some authors are of the opinion that the
essence of the mediation mission consists in
arranging or rearranging the relationship be-
tween the parties and its gradual improvement
[1, p.182]. Thus, “in most conflicts between
union and management, the third party does
not have to be an expert on the subject. Inter-
personal qualities and performance are what
define the effective mediator, not academic
titles” [3, p.686].

Therefore, the Moldovan mediator can suc-
cessfully approach one of these styles of me-
diation and can also use the newest regulation
of the European Parliament [23] regarding
mediation - SAL Directive (Alternative Dis-
pute Resolution) and SOL Regulation (Online
Disputes Resolution) - which emerged as a re-
sult of proposals made by the European Com-
mission in 2011 with a view to improving the
functioning of the internal retail market and, in
particular, to strengthening consumer redress.
The Directive and Regulation were adopted by
the European Parliament on March 12, 2013
and following be transposed into the national
law of the Member States within 2 years of its
publication.

The directive guarantees European consum-
ers the opportunity to resolve their disputes in
the shortest possible time, at the lowest pos-
sible cost, thus providing an alternative to
traditional judicial methods. Cross-border dis-
putes are an important part of existing disputes
between consumers and traders, and therefore
uniform, coherent regulation was needed at
European level. The use of alternative dispute
resolution methods is also beneficial for trad-
ers, who thus avoid the publicity associated
with a dispute in court and the costs of the
whole process, in case the consumer wins the
dispute.

SOL entities are providers of alternative
dispute resolution services, which involve the
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existence of a third party (arbitrator, mediator,
Ombudsman and / or Board of Appeal, exclud-
ing direct negotiations between the parties),
who proposes or imposes a solution or brings
the parties together to help them find a solu-
tion. As for the SOL entities, these are those
entities that offer services entirely online.

An online platform has been set up in the
European Union to provide consumers with
access to information on SOL service provid-
ers, divide by area of activity.

In particular, the victim through the online
purchase of a product or service will be able to
lodge a complaint through this platform. The
complaint will also be communicated to the
trader through this platform. Once the trader
and the consumer have reached an agreement
on the entity that will resolve the conflict be-
tween them, the SAL entity will be notified
and the applicable procedure will then be the
one specific to that alternative dispute resolu-
tion method. In practice, the online platform
acts as an element of the intermediation of
communications between consumers, profes-
sionals and SAL entities or SOL invested by
the parties in dispute resolution.

Given the extremely high number of inter-
net users in the European countries, with the
transposition of this directive, direct media-
tion and mediation between distant people can
be widely used. This opportunity can also ben-
efit Moldovan and Romanian mediators, espe-
cially since mediation legislation also allows
the execution of mediations online.

Conclusions

I believe that in Romania the commercial
legislation should be amended in such a way
as to make it more flexible and predictable.
This would make a decisive contribution to
decongesting the courts from the multitude of
pending cases.

The litigants would not have to wait for
years for a solution given by the court, during
which time, even if they won, their business
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would be ruined. It is therefore necessary, in
advance, that professional litigants should be
able or required by law to seek an amicable
settlement of their dispute. At the same time,
the law on mediation must be amended, in the
sense that authorized mediators in commercial
disputes can address any style of mediation,
and the agreement signed and sealed by them
can be enforceable. Mediators authorized in
commercial disputes should be registered in a
special register on the website of the Ministry
of Justice and the Mediation Council.

For the Republic of Moldova, given that
there will be a body of mediators authorized
in commercial disputes by the Mediation
Council and approved by the Ministry of Jus-
tice, I consider that the introduction of the
obligation of judicial mediation by Law no.
31/2017 for the completion of the Code of
Civil Procedure of the Republic of Moldova
no. 225/2003 [20], and by which, according
to the provisions of art. 182~ 1, 182 " 2, 182
N 3,182 "4 and 182 ~ 5, the court determines
the scope of compulsory judicial mediation,
sets the date, informs the parties about the
law applicable to the dispute, the length of
the proceedings, possible costs, possible
settlement of the case and its effects for the
parties to the proceedings, and the duration
of the entire proceedings shall not exceed
45 days. However, most legal professionals
[12, pp. 233-244], who consider that this law
cannot be in accordance with the European
standards to which the Republic of Moldova
aspires, have expressed their critical opin-
ion towards this unique legal institution. Al-
though the exception of unconstitutionality of
art. 18271, 18272, 182" 3,182 "4 and 182
A5 of the Code of Civil Procedure was based
on the same recital invoked in Romania in
the Decision of the Constitutional Court no.
266/2004, i.e. the fact that “the obligation of
judicial mediation is contrary to the right to a
fair trial guaranteed by article 20 of the Con-
stitution of the Republic of Moldova *, the
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Moldovan Constitutional Court rejected the
exception invoked on this recital and noted
that the objectives of the judicial mediation
procedure are the faster settlement of certain
categories of disputes, the decongestion of
the courts and the avoidance of court costs.
objectives of costs. Thus, the Court found
that these objectives can be subsumed under
the general legitimate aim of public policy
provided by Article 54 paragraph (2) of the
Constitution. “

In an opinion [12, p.233-244], regarding
this Decision of the Court, the author Svet-
lana Slusarenco in the article “Mediation in
the Republic of Moldova - reality and trends”
remarks that although the Constitutional Court
of the Republic of Moldova found that judicial
mediation does not infringe the right to a fair
trial within a reasonable time, however, with
regard to the direct involvement of judges in
the functioning of the mediation institution,
the Advisory Council of European Judges, an
advisory body to the Council of Europe, ad-
opted Opinion no. 6 (2004) on fair and reason-
able trial and the role of judges in trials given
alternative means of resolving disputes [16].
The conclusions of this document are as fol-
lows:

Recourse to mediation in civil and adminis-
trative proceedings may be made at the initia-
tive of the parties or, alternatively, the judge
should be allowed to recommend it;

- the parties must be allowed to refuse re-
course to mediation;

- the refusal must not infringe the right
of the party to obtain a court decision in his
case”.

Alongside this opinion, I would add that
judges around the world have a professional
profile dictated by international standards such
as the “Bangalore Standards of Judicial Con-
duct [5]” and cannot play theater to provoke
and take advantage of emotions in judicial me-
diation in order to play the role of mediator, and
then to resume the sober attitude of a judge, all
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the more so as there is no uniform and predict-
able judicial practice. Furthermore, I believe
that an authorized mediator in commercial liti-
gation that would address the evaluative me-
diation style would achieve the same results,
perhaps even more promising, than in the case
of judicial mediation, provided that the agree-
ment signed and initialed by the mediator has
enforceable effect. The only condition in the
elaboration of the future normative act should
be only in the observance of the principle of
the unity of the system of law [10, p.189].

In this case, the Court’s reasoning regarding
the “objectives of the judicial mediation pro-
cedure”, respectively, “the faster settlement of
certain categories of disputes, the deconges-
tion of the courts and the avoidance of court
costs”, no longer subsists.
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REGIMUL JURIDIC AL GESTIONARII DESEURILOR iN REPUBLICA MOLDOVA

Cresterea demograficd, mai ales cea inregistratd in ultimele decenii, nu avea cum sa nu aducd cu sine
si un sir de probleme, in special, cele legate de mediu. Or, odata cu aceasta creste volumul consumului,
iar pe cale de consecinta si a deseurilor de pe urma consumului de produse si servicii. Mai mult, resur-
sele epuizabile devin cele mai vulnerabile, imposibil de compensat chiar si pe calea reciclarii deseurilor
rezultate din utilizarea produselor, iar acestea, la randul lor, din utilizarea materiei prime care, in linii
mari, constituie resurse naturale epuizabile. Considerentele ardatate, in mod normal, au determinat legiu-
itorii statelor dezvoltate sa recurga la masuri mult mai precise, directe §i eficiente pe segmentul regimu-
lui juridic al gestionarii deseurilor de orice fel. Asa s-a facut, ca in ultimul deceniu, legislatia europeand
sd cunoascd noi mecanisme i concepte ce au drept obiectiv reducerea deseurilor si gestionarea eficientd
a celor existente. Unul din acestea ar fi de mentionat sistemul economii circulare care emand in diverse
alte mecanisme strategice ajutdatoare cum ar fi: ecodesignul, ecomarketingul,; responsabilitatea extinsd
a producadtorului; urmarirea ciclului de viata a produsului; achizitiile ecologice, raportarea informatiei
despre masurile aplicate in vederea reducerii impactului negativ asupra mediului si altele, unele din
ele, recent, fiind preluate si implementate si in Republica Moldova - tard cu mari aspiratii orientate in
directia integrarii europene.

Cuvinte-cheie: deseuri, reciclare, resurse naturale, responsabilitate extinsd, autoritati de mediu.

REGIME JURIDIQUE DE LA GESTION DES DECHETS EN REPUBLIQUE DE MOLDOVA

Cet article contient une étude dans le domaine de l'interaction et de la déependance des garanties
constitutionnelles des Droits de I'Homme en République de Moldova vis-a-vis du pouvoir, de I'économie
et du capital. L'auteur analyse l'ensemble des significations et des formes de cette démocratie, la mesu-
re, le niveau et les valeurs des citoyens qui composent un collectif ou beaucoup de personnes, du point
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de vue des moyens et des méthodes d'application des principes démocratiques a travers le prisme de
l'implication des citoyens dans la direction de I'Etat. L'interaction et la dépendance directe de la mise en
ceuvre des normes constitutionnelles par la volonté politique, le niveau de l'économie, y compris l'intérét
et le but de la dictature du capital, sont sujets a analyse. Le véritable probleme de la démocratie de type
occidental en ce qui concerne les attentes des citoyens est également analysé. L'article fournit également
une évaluation des valeurs démocratiques dans leur forme et leur contenu actuels. Les opinions, idées
et doctrines les plus courantes et les plus indépendantes sont analysées. De méme, une analyse est effec-
tuée du point de vue idéologique général et de la réalisation d'effets objectifs, y compris l'apparition
ultérieure de certaines conséquences. Une analyse comparative est faite sur les opinions d'autres spéci-
alistes celebres dans ce domaine.

Mots-clés: déchets, recyclage, ressources naturelles, responsabilité élargie, autorités environnemen-
tales.

IMPABOBOM PEJKUM MEHEJI)KMEHTA OTXO/J0OB B PECIIYBJIMKE MOJIJIOBA

Jlemoepaghuneckuii pocm, 0CoOEHHO 8 NocieOHUe decamuilemus, He Mo2 He nogiedb 3a coOoll psod
npooemM, 0COOEHHO CEA3AHHBIX C OKpYdHCcaiowell cpedoil. B mo dice pems, ysenuuueaemcs 06vem nompe-
OneHus, c1ed08amenbHo, U omxo0bl om nompebieHus npooykmosg u yciye. bonee moeo, ucmowaemvie
Pecypcul CMaHo8smces Hauboee Ya36UMbIMU, U UX HEBO3MONCHO KOMIEHCUPO8amy Odice 3a cuem nepe-
PabomKu omxo0008, O3HUKAIOWUX 6 pe3yIbmame UCNOIb308AHUS NPOOYKMOS, d MO, 8 C80I0 04epedb,
U3-3a UCNONL30BAHUSL CHIPb3L, KOMOPOe, KAK NPABUNO, SGISAEMCsL UCMOWAeMbIM NPUPOOHBIM PecypCoM.
Buuweynomsanymeie coobpasicenust 00b14HO ROOYHCOANU 3AKOHOOAmMeNell pa3sumvlx CMpaH npube2amo K
20paz0o bonee MOUHbIM, NPAMBIM U IPHEKMUSHBIM MEPAM 6 Ce2MEHMe NPABOBO20 PEXNCUMA 0OPaYeHUs
¢ omxodamu 11006020 poda. Takum obpaszom, 8 nociednee decsmuienmue esponetcKoe 3aKOHO0Amelb-
CMBO Y3HANIO O HOBbIX MEXAHUIMAX U KOHYENYUSX, HANPAGLEHHbIX HA COKpaujeHue omxo008 u spgex-
mueHoe ynpasienue cyujecmeyrouumu omxooamu. OOuH u3z HUX ciedyem YROMSHYMb — peub uoenm o
cucmeme YUpKYIAPHOU IKOHOMUKU, KOMOPAsL NPOSGIIAEMC 8 PATUYHBIX OPY2UX NONE3HbIX cmpamezuye-
CKUX MEXAHUIMAX, MAKUX KAK: IKOOU3AUH, IKOMAPKEMUHE; PACUUPEHHAS. OMBEMCMBEHHOCHb NPOU3BO-
oume’is; OMCAEHCUBAHUE IHCUSHEHHO20 YUKIA NPOOYKMA, 3eleHble 3aKYNKU, 0OHApo008anue uHghopma-
Yuu 0 Mepax, NPUHIMBIX OJisk CHUNCEHUS. He2AMUBHO20 6030€LICMBUsL HA OKPYICAIOUYVIO CPedy, U OPYIUX,
HeKomopbie U3 KOMopblX HeOa6Ho OblLIU NPUHAMbL U peanuzosansl 6 Pecnybnuxke Mondosa - cmpane ¢
BbICOKUMU CINPEMACHUSMU K e8PONECKOl UHmMeSpayuu.

Kntoueswie cnosa: omxoowl, nepepabomia, npupooHsie pecypcbl, PACULUPEHHAs OMBEMCMEEeHHOCMDb,
nPUPOOOOXPAHHbBIE OP2AHDL.

Introduction cult and unresolved issue “both from an or-
ganizational and legislative point of view”.

Industrial and technological development '
Although the field of environmental protec-

in recent years has led to an unprecedented

increase in the level of production, processing
and distribution of goods but, unfortunately,
no progress has been made in the develop-
ment of the resulting waste management tech-
niques. Moreover, the gradual adoption of a
strict regulatory framework on waste manage-
ment has led to the emergence of a large-scale
waste market, around which coexist, in a more
or less disguised way, a number of economic
interests.

The problem of waste management in the
Republic of Moldova remains a rather diffi-
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tion is regulated by a series of legislative
and normative acts, the legal aspect of waste
management leaves much to be desired, be-
ing necessary both the restructuring of the le-
gal and institutional framework and the cre-
ation of an integrated system of technical and
ecological regulation, selective collection for
recycling, recovery, disposal and storage of
waste. However, according to some data, the
generation of waste fluctuates annually, and
the amount of waste used and buried is in-
creasing.
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Currently, the most widely used method of
treating household waste is landfilling, which
is often an important source of soil and ground-
water pollution.

In this context, local sanitation and urban
waste management are an important objec-
tive of government and local structures. An-
nually, through the sanitation services in the
urban localities, about 1144-2210 thousand
m® of waste are transported to DMS landfills
(household waste dumps). The best solution in
this case would be to process the waste either
by some economic agents or by some state
and municipal enterprises, which is not done.
Because of this, the population’s dissatisfac-
tion is growing with the discomfort created by
storing them on the ground near the localities.

Although there are several waste process-
ing companies in the Republic of Moldova,
the information on the volumes of recycled
waste is not subject to statistical evidence.

In 2008, a total amount of 2841.7 thousand
tons of waste was generated from the activ-
ity of enterprises. Most of them, about 1570
thousand tons, are waste related to the food
and beverage industry, another 540 thousand
tons are waste from extraction companies, 249
thousand tons come from growth.

Of the production waste, only 30% was
used, 50% is disposed of in landfills and 20%
remains in stock on the territory of enterprises.

Consequently, improper waste management
in recent years has affected local communities,
threatened the environment and contributed to
global greenhouse gas emissions [8, p.182],
which are quite dangerous and aggressively
threatening the health of the population in the
area.

Regarding the regulations in the field of
waste management, the Republic of Moldova
encounters some difficulties of their applica-
tion, although the legislation is partially adapt-
ed to the European legislative framework, there
are still not enough resources and qualified
subjects in the correct management of waste,
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and in general, there is no mechanism. clear
about it. However, although the new law on
waste [3] provides for the extended producer
responsibility mechanism, it does not provide
for a consumer liability - the largest generator
of household waste. Also, the extended liabil-
ity mechanism of the manufacturer, although
it has known regulations since 2016, currently
(2021) is not yet functional.

The purpose of the article is to raise aware-
ness of the producer, consumer, trader and all
other waste-generating subjects of any kind
about the danger of waste to the environment
and, consequently, to human life and health.
Furthermore, the study aims to identify and
suggest to the legislator solutions to improve
the regulatory framework supporting Law No
209/2016 which would provide support for the
full implementation of the mechanism of ex-
tended producer responsibility as an economic
and financial mechanism for environmental
protection. Moreover, this work intends to of-
fer separate material, suggestions and patch-
work to the legal frame of doctrine, which is
so necessary for generations of researchers
concerned with environmental protection.

Methods and materials applied. In prepar-
ing this work, we have used a wide range of
scientific research methods, including: his-
torical method, method of analysis, syntheses
method, method of deduction, systemic meth-
od, empirical method, experimental method,
interpretive method. At the basis of the work
we also have the materials written by us in
the preparation of other works, materials of
the foreign and domestic authors dedicated to
the field of environmental protection, among
which we mention I. Trofimov, G. Ardelean, P.
Zamfir, R. Iordanov. A. Rotaru, V. Ashevschi,
A. Capcelea, Gh. Duca and other outstanding
authors.

Results obtained and discussions

In the context of increasing the volume and
diversity of generated waste, its management
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and recycling becomes a local, national and
international priority [5, p.11]. This is due to
certain considerations and factors that have
led to poor waste management, both in urban
and rural areas.

Thus, urbanization also influences the gen-
eration of waste, and the inhabitants of urban
areas produce much more waste than those in
rural areas. In many rural settlements the sani-
tation service is insufficiently functioning, and
in some there is no such service, therefore a
quantity of waste remains in the localities.

At the same time, the creation of sanitation
services for rural localities will require ex-
penses and time, but the waste problem cannot
be neglected.

A perspective to solve this problem would
be the organization of the final disposal and
storage of waste, or even the transition to the
method of controlled storage, which is done
in suitable spaces with actions to prevent en-
vironmental pollution, favorable conditions
for fermentation, without breeding insects and
rodents with according to sanitary require-
ments.

Regulations on the legal regime for the
management of production and household
waste

Accelerated urbanization has led to an im-
pressive increase in the amount of waste, and
the development of science and economics has
also generated a number of problems related
to the great diversity of new materials used in
various fields. The benefits of modern technol-
ogy - undeniable, on the one hand - are “bur-
dened” by manufacturing processes that in-
volve special aspects related to the ecological
management of waste resulting from the de-
velopment and use of new types of packaging.
One of the great difficulties associated with
modern product packaging and preservation
systems is associated with these new types of
materials (hence new types of waste that can
be recycled): plastics [6, p.88], for example.
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In order to meet these “challenges”, spe-
cialists focused on establishing a global waste
management system, thus emerging a new area
of interest - solid waste management [6].

According to the older regulations in the
field [4], waste is a substance, material, ob-
ject, residue of raw materials from economic,
household and consumer activities, which
has lost, in whole or in part, its original val-
ue for use, some of which are reusable af-
ter processing. The current law, in terms of
defining the notion of waste, becomes more
incomplete, stating that any substance or ob-
ject that the owner throws away or has the in-
tention or obligation to throw away is waste.
We see, therefore, that waste is considered
not only the dumped material substances, but
also those that are to be dumped or must be
dumped (stored).

For the purposes of the new law, waste
management means - the collection, transport,
recovery and disposal of waste, including the
supervision of such operations and the subse-
quent maintenance of landfills, including the
actions of a trader or broker.

In the same direction, the legal regime of
waste management refers to the elaboration
and implementation of the rules underlying
any activity related to the formation, treatment,
packaging, storage, transportation, accumula-
tion, neutralization, processing, use, burial or
waste destruction.

These being defined, it should also be noted
that the effective functionality of the regula-
tory legal framework, according to tactics and
rules, increases in the context in which it is
based on a judicious division of all the com-
partments that make it up.

In this regard, the legislator has regulated
the legal regime of waste management taking
into account the following compartments:

» competence of central and local public
administration authorities;

» general waste management require-
ments;
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» authorization, control, record keeping
and information system in the field of waste
management activities;

» obligations in the field of waste manage-
ment;

» requirements for the management of cer-
tain categories of waste import and export of
waste;

» liability for breach of waste legislation.

Competence of central and local public
administration authorities

In order to ensure the efficiency of activi-
ties in the field of waste management, the leg-
islation in force empowers a number of bod-
ies with both specialized and general compe-
tence.

However, given the complexity of the field,
a strict delimitation of the competencies of
each subject invested with responsibilities in
ensuring the safe use of production and house-
hold products and waste was also necessary.

Thus, in order to carry out its duties, the
Government of the Republic of Moldova has
the following distinct competencies:

a) achieves objectives and sets priority
directions in the field of waste management;

b) approves the National Waste Manage-
ment Strategy and the National Waste Manage-
ment Program;

c) approves the normative acts in the field
of waste management to ensure the implemen-
tation of this law, including the methodology
for calculating the tariffs in this field;

d) determines the management of certain
categories of waste, including hazardous waste,
in accordance with the provisions of this law
and international law;

e) if the local public administration au-
thorities do not give their consent within 3
months of their notification, they shall take final
decisions on the location of regional objects of
national importance concerning the recovery,
treatment, recycling, disposal, storage or burial
of waste, provided that environmental require-
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ments, according to the Law of expropriation
for a cause of public utility no. 488-XIV of July
8, 1999, and other social requirements.

The central authority, empowered with
the management of natural resources and
with the protection of the environment - the
Ministry of Agriculture, Regional Devel-
opment and Environment, has the follow-
ing attributions:

a) elaborates, prepares for approval and
coordinates the realization of the policy docu-
ments provided in article 8 letter b) and the
implementation of international treaties to
which the Republic of Moldova is a party;

b) initiates and ensures the elaboration,
promotion for approval and coordination of
the accomplishment of the legislative acts and
normative acts of the Government in the field
of waste management;

¢) methodologically directs the organization
of the environmental impact assessment of the
strategic environmental evaluation and the state
ecological expertise;

d) ensures the monitoring, through subordi-
nated administrative authorities, of the impact
on environmental factors caused by waste and
deduces waste management indicators;

e) constitutes, through the subordinate
administrative authority, the liaison for com-
munication and cooperation with the European
Environment Agency on waste legislation and
management indicators;

f) is the competent authority, official point
of contact and focal point for international en-
vironmental treaties on waste management to
which the Republic of Moldova is a party;

g) coordinates the process of establishing
economic instruments to reduce the negative
effects of waste on the environment, including
the process of drawing up, operating and issu-
ing the decision to issue the financial guaran-
tee established to cover the costs of financing
collection, treatment, recovery and disposal
waste products subject to an extended producer
responsibility regime;
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h) examines and approves the annual action
plans of subordinated administrative authorities
for the supervision and control of waste man-
agement, and monitors their implementation;

1) presents and provides the Government
with information on the implementation of the
policy documents mentioned in letter a) and
information on waste management and the
state of the environment in relation to waste
management;

J) contributes to the collection and dis-
semination of information on waste generation
and measures for their management, including
in a cross-border context, and ensures public
access to information in accordance with the
provisions of article 38;

k) organizes, together with other public au-
thorities and non-governmental organizations,
training and education programs for the popula-
tion in the field of waste management;

1) ensures administrative cooperation and
exchange of information with other states and
international organizations in the field of waste
management, as well as reporting in internation-
al environmental treaties on waste management
to which the Republic of Moldova is a party
according to the reporting and communication
procedures established therein;

m)is the owner of the Automated Informa-
tion System «Waste Management» (hereinafter
referred to as - SIA MD), mentioned in article
33 and ensures the legal, organizational and
financial conditions for its creation.

Decisions taken, within the limits of its
competence, by the central authority respon-
sible for the management of natural resources
and the protection of the environment in the
field of waste management shall be enforce-
able for all economic operators and may be
challenged in the competent administrative
court.

A number of authorities under the central
environmental authority are entrusted with
competence in the field of waste management,
such as:
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v’ The Environmental Agency, with the fol-
lowing tasks:

a) participates in the promotion of state
policy in the field of waste management;

b) ensures the implementation of the inte-
grated waste management system

c) participates in the development and
implementation of waste management strate-
gies and special programs for the prevention
and prediction of waste formation and for the
control and clearance of outbreaks of hazardous
waste stocks;

d) participates in the drafting and endorse-
ment of draft legislative acts on waste manage-
ment;

e) participates in the implementation of in-
ternational treaties and agreements relating to
the management of waste and its cross-border
transport;

f) cooperates, within the limits of their
competence, on waste management issues,
with the authorities of central and local public
administration, with the Academy of Sciences
of Moldova, with scientific research institu-
tions, educational institutions and public profile
associations, with other legal entities governed
by public or private law, as well as with natural
persons;

g) organizes, within the limits of its com-
petence, seminars, conferences at national and
regional level, training of staff, economic agents
and informing the public on issues related to
waste management;

h) examines the environmental impact
assessment documentation and issues the en-
vironmental agreement for public and private
projects, including planned waste management
activities;

1) performs state environmental expertise
of draft policy documents, waste management
regulations and project documentation and
planning for construction or reconstruction of
enterprises and other waste-generating objects,
as well as for objects related to waste manage-
ment infrastructure;
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j) ensures the release, suspension, extension
or withdrawal, according to article 25, of the
environmental permit for waste management,
including for the endowment and permanent
availability of port facilities;

k) issues notification documents for the
transboundary transport of waste, according
to the normative acts approved by the Govern-
ment;

1) ensures the establishment of separate col-
lection and recycling targets for waste products
subject to extended producer responsibility
regulations, in accordance with this law and
regulations approved by the Government;

m)is the owner of SIA MD and ensures its
maintenance.

v’ Inspectorate for Environmental Protec-
tion, with the following responsibilities:

a) exercises state control and supervision of
waste management, including waste products
subject to extended producer responsibility
regulations, exercises control in the fields of
economic activity over compliance with the pro-
visions of this law and regulations by institutions,
organizations, economic agents, regardless of the
type of property and the legal form of organiza-
tion, and by individuals, including foreigners,

b) exercises state control over compliance
by institutions, organizations and economic op-
erators with waste storage limits, separate col-
lection and recycling targets for various waste
streams and waste products subject to extended
producer responsibility regulations;

c¢) keeps records and conducts inventories
with economic agents, institutions and orga-
nizations regarding the formation, recovery
and disposal of waste, as well as the stocks of
waste stored;

d) suspends, totally or partially, according to
the procedure provided by Law no. 131/2012 on
state control over entrepreneurial activity, the
activity of economic agents in case of detection
of very serious violations of the regulations on
waste management, if they can lead to environ-
mental pollution;
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e) ascertains and examines contraventions
and applies sanctions according to the Contra-
vention Code of the Republic of Moldova no.
218-XVI of October 24, 2008 and submits ac-
tions for the recovery of the damage caused to
the environment as a result of the violation of
the provisions of the legislative and normative
acts within the activity.

Also, under the new law on waste, the lo-
cal public administration authorities are also
given clear responsibilities.

Therefore, in order to implement the leg-
islation in the field of waste management, the
local public administration authorities, within
the limits of the financial resources approved
for this purpose by the local council for the
respective budget year, carry out the following
activities:

a) the creation of an efficient system of col-
lection, staged assurance of the conditions for
separate collection and transportation of waste
and the establishment of its operation, in ac-
cordance with the provisions of this law and
other normative acts;

b) the allocation of land necessary for the
separate collection of waste, including the
collection of waste products subject to the
extended liability regulations of the producer,
their endowment with containers specific to the
types of waste, as well as their functionality;

¢) arranging special spaces for the storage
of separately collected waste, properly sized, in
order to ensure the protection of the environ-
ment and the health of the population;

d) storage of municipal waste only in places
specially arranged in accordance with urban
planning documentation;

e) record of data and information on waste
and municipal waste collection gathered from
the population, from commercial units and
institutions, on a contract basis, reporting
these data annually, through municipal waste
management operators, Ministry of Agricul-
ture, Regional Development and Environment
with the methodology of keeping records and
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transmitting information, approved by the
Government.

Also, the local public administration au-
thorities contribute, within the limits of the
competences established by this law, to the
establishment of an integrated waste manage-
ment system at regional level and ensure the
regional cooperation in order to set up the re-
gional waste management associations.

As mentioned at the beginning, a novelty in
the field of waste regulation is the institution
of extended producer responsibility based on
the European concept of the circular economy,
where the producer has the obligation to fol-
low the entire life cycle of the product, caus-
ing his product to return as waste.

In this sense, according to article 12 of Law
no. 209/2016 in order to strengthen the reuse
and prevention, recycling and other types of
waste recovery, natural or legal persons (prod-
uct manufacturer) who, at the professional
level, design, produce, process, treat, sell and /
or import the products referred to in paragraph
. (14) are subject to the extended manufactur-
er’s liability regime.

The extended liability of the manufacturer
is the totality of the obligations imposed on the
producers, either individually or collectively,
for the recovery or recycling of end-of-life
products. The activities for the application of
the extended liability of the producer shall in-
clude measures for the acceptance of returned
products and waste remaining after the use of
those products, as well as the subsequent man-
agement of waste and financial insurance for
these activities.

Activities for the application of extended
producer responsibility must be accompanied
by the necessary measures to encourage both
the environmentally design and production of
goods and the use of components and materials
which have a low impact on the environment
and which generate a low amount of waste
during production and subsequent use, as well
as to ensure that the recovery and disposal of
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products that have become waste is carried out
in accordance with the provisions of articles 3
and 4. The presence of dangerous substances
in the products mentioned in paragraph (14),
which are primarily subject to extended li-
ability regulations such as mercury, cadmium,
lead, hexavalent chromium, polybrominated
biphenyls, polybrominated diphenyl ethers
and ozone-depleting substances, including hy-
drochlorofluorocarbons, are governed by this
act, and normative acts regarding the manage-
ment of these products, approved by the Gov-
ernment. Those measures should encourage
the development, production and marketing of
multi-use products which are technically sus-
tainable and which, once they have become
waste, can be safely recovered and disposed
of in an environmentally sound manner.

Also a novelty for the regulation of the
waste regime is the automated information
system “Waste Management”. Thus, pursu-
ant to law no. 209/2016, article 33, units and
enterprises involved in waste management ac-
tivities, including waste producers, participate
in the process of reporting data and informa-
tion on waste and its management according
to the requirements of the law and the provi-
sions of the Automated Information System
“Waste Management” ( SIA MD), approved
by the Government. SIA MD represents all
software products and technical equipment
for the collection, storage and processing of
information, forming the information resource
Register “Waste Management”, which will in-
clude events related to their economic circuit,
documents accompanying this circuit, includ-
ing export and import of waste, waste produc-
ers and economic agents authorized to work
in this field, as well as the automation of busi-
ness processes of waste circuit subjects and
the provision of information on the waste cir-
cuit to public authorities, individuals and legal
entities through the departmental portal.

The information regarding the implemen-
tation of the measures related to the appli-
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cation of the extended responsibility of the
manufacturer for the products mentioned
in article 12 and the data on the quantity of
products made available on the market, spec-
ified in tonnes and number of units, as well
as information on the quantity, number and
categories of waste collected and treated are
part of SIA MD.

Conclusions

From the analysis of the content of the new
law on waste, we find that it is in line with
the provisions of our legislation with that of
the European Union on the segment of waste
management, based on the concept of circu-
lar economy which long ago showed its effi-
ciency internationally . However, we still have
many reservations about the implementation,
but also the development of legislation related
to waste management, as well as environmen-
tal legislation as a whole, which would strive
to reduce the amount of waste, and existing
waste to be processed and reused as soon as
possible. as far as possible without adverse ef-

fects on the environment and, consequently,
on human health and quality of life.
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The public water supply and sewerage service includes the totality of activities of public utility and
general economic and social interest carried out for the purpose of the collection, treatment, transpor-
tation, storage and distribution of drinking water on the territory of the administrative-territorial unit,
as well as for the purpose of the collection and purification of wastewater. This service is regulated, in
particular, by the Law on public water supply and sewerage service No. 303/2013. The object of the law
represents the creation of the legal framework for the establishment, organization, operation, regulation
and monitoring of the public drinking water supply and sewerage service in the conditions of accessibili-
ty, availability, reliability, continuity, competitiveness, transparency, respecting quality, safety and envi-
ronmental protection. Everything that exceeds these activities is not subject to the regulation of the Law
No. 303/2013. And the application of the “share’ is an illegal activity that is punishable in accordance
with the legislation in force.

Keywords: public service, water, sewerage, share, environmental protection.

LEGALITATEA «COTEI-PARTI» iN FACTURAREA SERVICIULUI PUBLIC DE
ALIMENTARE CU APA SI DE CANALIZARE

Serviciul public de alimentare cu apa si de canalizare este un serviciu vital pentru populatie (atdt
pentru persoanele fizice, cat si cele juridice). Acesta cuprinde totalitatea activitatilor de utilitate publica
si de interes economic §i social general efectuate in scopul captarii, tratarii, transportului, inmagazinarii
si distribuirii apei potabile pe teritoriul unitatii administrativ-teritoriale, precum §i in scopul colecta-
rii §i epurarii apelor uzate. Serviciul este reglementat, in special, de Legea privind serviciul public de
alimentare cu apa §i de canalizare nr. 303/2013. Obiectul legii reprezintd crearea cadrului legal pentru
infiintarea, organizarea, functionarea, reglementarea si monitorizarea serviciului public de alimentare
cu apa potabila si de canalizare in conditii de accesibilitate, disponibilitate, fiabilitate, continuitate,
competitivitate, transparentd, cu respectarea normelor de calitate, de securitate si de protectie a mediu-
lui. Tot ce excede acestor activitati, nu face obiectul de reglementare a Legii nr. 303/2013. lar aplicarea
“cotei parti” este o activitate ilegala care se pedepseste in conformitate cu legislatia in vigoare.

Cuvinte-cheie: serviciu public, apd, canalizare, cotd-parte, protectia mediului.

LA LEGALITE DE LA «QUOTE-PART» DANS LA FACTURATION DU SERVICE
PUBLIC D'EAU ET D'ASSAINISSEMENT

Le service public d'approvisionnement en eau et d'assainissement comprend toutes les activités d'utilité
publique et d'intérét économique et sociale genérale effectuces aux fins de captage, de traitement, de
transport, de stockage et de distribution de l'eau potable sur le territoire de l'unité administrative-territo-
riale, ainsi qu'aux fins de collecte et de l'épuration des eaux usées. Ce service est réglementé, notamment,
par la Loi sur le service public d'approvisionnement en eau et d'assainissement n°303/2013. L objet de la
Loi est la créeation du cadre juridique pour [’établissement, [’organisation, le fonctionnement, la regle-
mentation et la surveillance du service public d’approvisionnement en eau potable et d’assainissement
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dans des conditions d’accessibilité, de disponibilité, de fiabilité, de continuité, de compétitivité, de trans-
parence, en respectant les normes de qualité, de sécurité et de protection de l’environnement.Tout ce qui
dépasse ces activités n’est pas soumis a la réglementation de la Loi n°303/2013. Et [’application de la
«quote-part» est une activité illégale qui est punissable conformément a la législation en vigueur:
Mots-clés: Service public, I’eau, [’assainissement, la quote-part, la protection de [’environnement.

3AKOHHOCTbD «10JIA» B CYHETAX OBIIECTBEHHOM YCJIYI'
BOJOCHABXKEHHUA U KAHAJIN3ALIUU

Cnyosrcba obwecmeenHHo20 6000CHADIN CEHUA U KAHAIU3AYUU BKII0UAem 8 cebs éce 8uUdbl Oesmeib-
HOCMU KOMMYHATbHO20 00U eIKOHOMUYECKO20 U COYUANLHO20 3HAYEHUs, OCYUWeCmeasieMble C Yelblo
coopa, 06pabomku, MpancnopmuposKi, XPanenus u pacnpedenenHusi NUMbegol 600bl Ha MepPUmopuu
AOMUHUCMPATNUGHO-MEPPUMOPUATILHOL eOUHUYBL, A MaKdice OJis cOOpa U OYUCKU CIOYHbIX 600. [lan-
Has ycuyea peziameHmupyemcs, 6 uacmuocmu, 3akonom Ne. 303/2013 o kommyHabHOM 8000CHAOMCEHUU
u kananusayuu. Llenvio 3aKona sA6naemcs co30anue npasosoll OCHOGbL Ol 00PA30EAHUS, OPSAHUIAYUU,
DYHKYUOHUPOBAHUSA, Pe2YIUPOBAHUsL U MOHUMOPUH2A KOMMYHATILHBIX CIYIHCO NUMbEE020 6000CHADIICE-
HUSL U KAHAMU3AYUU 6 YCI08UAX OOCMYNHOCTU, HAOEHCHOCMU, HEeNpepbleHOCMU, KOHKYPEHMOCHOCco0-
HOCMU, NPO3PAUHOCMU, COOMOOEHUs Kayecmeaa, 0e30nacHoCmy U OXpanvl okpydcaiowen cpeovl. Bee,
YUMo GbLIXOOUM 34 PAMKU NEPEYUCTEHHbIX U008 OesmeNbHoCmuU, He peanamenmupyemcs 3akonom No.
303/2013. A npumeHernue «00IU» - DMO HE3AKOHHASL OesTMeNbHOCHb, NPECe0yeMdsl CO2LACHO 0eliCa8yIo-
wemy 3aKoHOOAmenbLCmey.

Knrwouesvie cnoea: kommynanvhas caysicoa, 600a, KAHAIU3AYUs, 001, OXPAHA OKpYdicarouell cpeobi.

Introduction residential block and the sum of all the me-
ters installed in the apartments, the so-called
“share” was repealed. The distribution by
apartments of the volume of water registered
by the meter from the connection of the hous-
ing block will be made based on the Regula-
tion on the provision of communal and non-
communal services, use, operation and admin-
istration of housing, which will be approved
by the Government.

The basis of this amendment is based on
the object of regulation of Law no. 303/2013,
namely the activity of supplying / providing
the public water supply and sewerage service,
for redistribution; Development fund etc. through the public water supply and sewerage

By the same law, it was amended, includ- ~ Systems built on the public domain of the ad-
ing article 29 paragraph (2) of Law 303/2013, miqistrative—territorial unit, up 'to the property
which regulates the invoicing of the public ~limit. Thus, the reports regarding the supply-
water supply and sewerage service in the resi-  11g / providing of the service on private prop-
dential blocks where the supply / service con- €Ity exceed the legal framework of Law no.
tracts are concluded by the operator with the 303/2013.
administrator of the residential block. To the detriment of these changes, the mu-

The regulations regarding the distribution ~ nicipal enterprises for the management of the
of the difference between the volume regis- housing fund continued to calculate and col-
tered by the meter from the connection of the ~ lect the “share” for the invoicing of the water

Last amendment of the Law on the pub-
lic water supply and sewerage service no.
303/2013 represented a revision and comple-
tion as innovative as it is necessary of the legal
framework that regulates this sector. Thus, as-
pects regarding the national policy of region-
alization of the water supply and sewerage ser-
vice were reflected in the law; the legal regime
of public water supply and sewerage systems;
the royalty paid for the transfer of the right to
use the goods of the public / private domain of
the administrative-territorial unit; the tariff for
the production and / or transportation of water
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supply and sewerage service in the housing
blocks!'.

This can be deduced from the number of
petitions filed with the Agency for Consumer
Protection and Market Surveillance. The Au-
thority informed us that among the consumers’
dissatisfactions regarding the supply / provi-
sion of the water supply and sewerage ser-
vice, the most frequently reported refers to the
«share». Consumers express their dissatisfac-
tion with its payment, in the context of having
metrologically verified water meters.

Scientific research methodology used. In
the process of elaborating this study we used
several methods of scientific research such as:
general (or common) and special. It should be
noted that most of the special problems of the
natural sciences and even some stages of re-
search require the use of special methods of
solving. From the general methods of scien-
tific research, we used:

1) empirical research methods (observa-
tion, comparison,);

2) methods used in both empirical and
theoretical research (abstraction, analysis and
synthesis, induction and deduction, model-
ing);

3) theoretical research methods (ascent
from abstract to concrete).

Peculiarities of the public water supply
and sewerage service

Coincidentally or not, in the fall of 2020,
a group of deputies registered a draft law on
amending the Law on the public water supply
and sewerage service no. 303/2013 (legisla-
tive initiative no. 462 of November 24, 2020).
According to the briefing note, the bill was
drafted to improve the regulation of relations
between the operator and the consumer of the
public water supply and sewerage service.
The substantiation shows that at present, the

! See: https://anre.md/cota-parte-la-apa-este-ilegala-ges-
tionarii-risca-sa-fie-sanctionati-pentru-exces-de-putere-sau-
depasirea-atributiilor-de-serviciu-3-77
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operators of the public water supply and sew-
erage service practice concluding the contract
for the supply / provision of the public ser-
vice with the administrators of the residential
blocks, and the invoicing takes place based on
the indices of the common meter installed at
the block connection. All this in the conditions
in which the final consumers have installed
individual meters, metrologically verified ac-
cording to the requirements provided by the
Metrology Law no. 19/2016.

Although the final part of the briefing note
states that the proposed amendments will en-
sure compliance with the rights of individual
consumers and reduce abuses that may come
from housing block administrators, the au-
thors of the bill do not notice that these are
private law relationships, regulated by oth-
er normative acts, by no means by Law no.
303/2013.

For a better understanding of the organiza-
tion and operation of the public water supply
and sewerage service, the right and obligation
of the operator to supply / provide this vital
service, below we will present the most impor-
tant legal regulations established in the Law
on service public water supply and sewerage
no. 303/2013.

According to article 3 paragraph (1) of
Law no. 303/2013, the public water supply
and sewerage service includes all activities
of public utility and general economic and
social interest carried out for the purpose of
capturing, treating, transporting, storing and
distributing drinking or technological water to
all consumers in the territory of one or several
localities, as well as for the purpose of collect-
ing, transporting, purifying and disposing of
wastewater.

We mention that the public water supply and
sewerage service is part of the sphere of public
communal services organized at the level of
administrative-territorial units, which aims to
ensure water supply, sewerage and wastewater
treatment for all consumers in the locality.
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This public service has 2 components:

a) the public water supply service, repre-
senting all the activities necessary for: captur-
ing raw water from surface or underground
sources; raw water treatment; transportation
of drinking and / or technological water; water
storage; drinking and / or technological water
distribution;

b) the public sewerage service, represent-
ing all the activities necessary for: collecting,
transporting and disposing of wastewater from
consumers to treatment plants; wastewater
treatment and discharge of treated water into
the emissary.

In the Republic of Moldova these 2 compo-
nents of the public water supply and sewerage
service are provided by a single operator (this
is the case for over 80% of water-sewer opera-
tors). However, it is also possible to separate
them, as there are operators who will provide
only the public water supply service (for ex-
ample: the Municipal Enterprise “Apa-canal
Balti”; operators in communes and villages
where only the water supply service is orga-
nized), operators which will provide only the
public sewerage service (for example, LLC
«GLORIN Engeneering» Balti), operators
that will provide only certain activities within
these services (for example, the State Enter-
prise «Acva-Nord» which ensures only the
capture of raw water, drinking water treatment
and transportation).

According to the constitutional principles? -
local autonomy and decentralization of public
services - the competence regarding the estab-
lishment of the public water supply and sewer-
age service belongs to the local public authori-
ties. Thus, the deliberative authorities (local
councils / city councils) of the administrative-
territorial units have the exclusive competence
regarding the establishment, organization, co-
ordination, monitoring and control of the op-

2 Constitutia Republicii Moldova adoptata la 29.07.1994,
publicata in Monitorul Oficial al Republicii Moldova nr. 1 din
12.08.1994.
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eration of public water supply and sewerage
services, as well as the creation, administration
and operation of public property from the tech-
nical-urban infrastructure of the administrative-
territorial units related to this service.?

In case of finding urgent needs in providing
this vital service at the level of the administra-
tive-territorial unit, the local public authority
will start the procedure regarding its establish-
ment. In the organization, operation and de-
velopment of the public water supply and sew-
erage service, the general interest of localities
and citizens is a priority.

The public water supply and sewerage ser-
vice is supplied / provided by the creation and
operation of a specific technical-municipal in-
frastructure, called the public water supply and
sewerage system. Only in the case of the exis-
tence / start of activities regarding the construc-
tion of these systems, the local public author-
ity can set up the water supply and sewerage
service.

* The main competencies of the local public authori-
ties, established in article 8 paragraph (1) of Law no. 303 of
13.12.2013 are:

e approving the elaboration and implementation of own
development and operation plans, in the short, medium and
long term, of the public water supply and sewerage service in
accordance with the general urban plans, with the socio-eco-
nomic development programs of the administrative-territorial
unit, as well as in accordance with international commitments
in the field of environmental protection;

¢ establishment, organization, coordination, monitoring
and control of the operation of the public water supply and
sewerage service;

e approval of tariffs for the public drinking water sup-
ply and sewerage service and for ancillary services provided
by operators to consumers, calculated in accordance with the
methodologies developed and approved by the Agency;

¢ administration of the public water supply and sewer-
age system as part of the technical-municipal infrastructure of
the respective administrative-territorial units;

e delegation of the management of the public water
supply and sewerage service and of the corresponding public
goods according to the legislation in force;

* contracting or guaranteeing, in accordance with the
law, loans for financing investment programs in order to de-
velop the public water supply and sewerage system of the lo-
calities, for carrying out new works or extensions, for capac-
ity development, including for rehabilitation, modernization
and re-equipment of existing systems;

¢ ensures the water supply, as well as the sewerage ser-
vice in exceptional situations; and so on.
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The public water supply and sewerage sys-
tems, state article 13! paragraph (1) of Law no.
303/2013, are part of the technical-municipal
infrastructure of the administrative-territorial
units, are goods of public interest and use and
belong, by their nature or according to the law,
to the public domain of the administrative-ter-
ritorial units. These assets have a distinct legal
regime - being inalienable, non-prescriptive
and imperceptible, they cannot be deposited as
a contribution to the capital of companies (in-
cluding those set up by local and central public
administration authorities) and cannot constitute
guarantees for bank loans contracted by local
public administration authorities or operators.

The water supply and sewerage systems are
built on the public land of the locality, respec-
tively they belong to their public domain, the
competence of administration belongs to the
deliberative authorities (local councils / city
councils). In the case of financing to natural
or legal persons under private law, other enti-
ties, water supply and sewerage systems will
be transferred to the ownership of the adminis-
trative-territorial units in 2 ways: either free or
for a fee, in a way of transmission in property,
regulated by the legislation in force®.

4 According to article 19 pargraph. (4) of Law no. 303 of
13.12.2013, upon completion of construction works, public
water supply and sewerage installations and networks, located
on public land, built by individuals and / or legal entities, re-
gardless of the source of funding, shall be submitted to the
administration authority local authorities or directly to the op-
erator in accordance with the decision of the local council.

According to this provision, all goods financed or built
by citizens, economic agents on public land, are transferred
to the property of the local public administration authority or
directly to the operator.

First of all, we would like to draw your attention to an is-
sue that could lead to serious violations of the law regarding
the legal regime of public property. According to art. 131 of
Law no. 303 of 13.12.2013, the water supply and sewerage
infrastructure up to the delimitation point belongs to the pub-
lic domain of the administrative-territorial unit. Therefore, the
goods related to the water supply and sewerage service built
on the public domain must be transferred to the ownership
of the administrative-territorial unit. Subsequently, the local
public authority will transfer these assets under management
to the operators.

In this context, it is recommended that the transmission of
goods built on public land by individuals and / or legal entities
be done in the ownership of local public authorities, not in the
ownership of the operators.
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Therefore, these goods are and remain the
property of the administrative-territorial unit,
they cannot be sold or privatized, they cannot
be seized for the debts of the operator or of the
administrative-territorial unit, etc.

If the establishment and organization of the
water supply and sewerage service belongs ex-
clusively to the local public authorities, then the
management can be organized in two ways: di-
rect management and delegated management.

The management method is established by
decisions of the deliberative authorities of the
administrative-territorial units, depending on:
the nature and state of the service; the need to
ensure the best price / quality ratio; the current
and future interests of the administrative-terri-
torial units; the size and complexity of water
supply and sewerage systems.

In the direct management, the local public
administration authorities directly assume all
the tasks and responsibilities regarding the orga-
nization and operation of the public water sup-
ply and sewerage service. Direct management
is carried out through structures of local public
administration authorities, which can be:

We also mention that, initially, this article also provided
for the method of transmission, namely free of charge, with-
out any reward from the public administration or the operator.
However, by the Decision of the Constitutional Court no. 30
of 01.11.2016, the phrase “free to balance” was declared un-
constitutional.

Currently, in the Parliament of the Republic of Moldova,
the draft law for amending and supplementing some legisla-
tive acts no. 256 of 25.07.2017, which will clarify certain as-
pects regarding the transfer of ownership to the local public
authorities of goods built by citizens, economic agents, etc.

Thus, article 19 paragraph (4) is proposed to be amended
and supplemented by paragraph (41) as follows:

(4) “The goods financed and / or built by natural and / or
legal persons on public land, representing public water sup-
ply and sewerage systems, are transferred to the property of
the administrative-territorial unit, based on a legal act regu-
lated by the legislation in force.”

(4Y) ‘Goods may be transferred fiee of charge or for con-
sideration, depending on the method of transmission agreed
between the parties. In case of transmission for consideration,
the reward will be made at the real value of the goods, dem-
onstrated by supporting documents, being established by the
agreement of the parties or by the decision of the court. Un-
til the transfer of the goods in the ownership of the admin-
istrative-territorial unit or the initiation of these procedures
by signing the corresponding legal acts, the operator is not
entitled to provide / provide the public water supply and sew-
erage service through these goods.
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a) specialized compartments, without le-
gal personality, organized within the own ap-
paratus of the local council of the administra-
tive-territorial unit;

b) specialized entities, with legal person-
ality, organized under the subordination of the
local council of the administrative-territorial
unit, having their own patrimony, own eco-
nomic management and financial and func-
tional autonomy.

With regard to delegated management, is
the management method by which an admin-
istrative-territorial unit assigns to one or more
operators, the right to supply / provide the ser-
vice or a component thereof, based on a man-
agement delegation contract®. Delegation of the
management of the service involves the actual
operation of the service, the concession of the
public system related to the delegated service,
as well as the right and obligation of the opera-
tor to manage and operate that system.

According to article 13 paragraph (2) of
Law no. 303 of 13.12.2013, the procedures for
awarding management delegation contracts
are the public tender and direct negotiation,
organized on the basis of the Framework Pro-
cedure on the organization, conduct and award
of contracts for the management of the public

5 The contract for delegating the management of services
is the document, concluded in writing, by which the admin-
istrative-territorial units assign, for a certain period, to an op-
erator / some operators, acting at their own risk and responsi-
bility, the right and obligation to provide / provide the service.
public water supply and sewerage system, in full or, as the
case may be, only certain activities specific to it, including the
right and obligation to manage and operate the technical and
municipal infrastructure royalties. From the moment of entry
into force, the contract for the delegation of the management
of the service shall become binding on the signatory parties.

The object of the contract for the delegation of the man-
agement of the public water supply and sewerage service is:
the exclusive right to provide / provide public water supply
and sewerage services within the area of territorial compe-
tence of the public authority; the exclusive right to operate,
maintain and manage delegated assets, as well as investments
in their rehabilitation and development.

Thus, the management delegation contract is the main
document between the signatory parties, which lists the rights
and obligations of the local public authority, on the one hand,
and of the operator, on the other hand, regarding the organiza-
tion and operation of the public water supply and sewerage.
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water supply and sewerage service, approved
of Government.

Pursuant to Article 13(2) of Law No 303
of 13.12.2013, the procedures for the award
of contracts for the delegation of management
are public tendering and direct negotiation,
organized under the framework procedure for
the organization, conduct and award of con-
tracts for the delegation of the management of
the public water supply and sewage service,
approved by the Government.

Regardless of the management method cho-
sen, the local public authorities by the decision
on giving in administration (direct manage-
ment) / decision on awarding and concluding
contracts for delegating the management of
the service (delegated management) empow-
ers the operator to supply / provide the public
water supply and sewerage on the territory of
the administrative-territorial unit. Thus, the
operator has the right and obligation to pro-
vide the service through public water supply
and sewerage systems within the competence
of the local public authority, i.e., up to the limit
of public / private ownership.

The local public authority does not have
competences regarding the supply / provision
of the public water supply and sewerage ser-
vice on the private property of the consumers.

This limit is established by the delimitation
point, representing the place where the consum-
er’s indoor water and / or sewerage system con-
nects to the public water supply and / or sewer-
age system. In the case of individual dwellings,
the delimitation point is established at the exit
of the meter installed in the connecting cham-
ber, located within the limits of the consumer’s
territory. For residential blocks, the delimitation
point is established at the exit of the meter in-
stalled in the basement of the residential block.
For sewerage networks, the delimitation point
is the connection to the public network in the
direction of wastewater drainage.

According to the delimitation point, the con-
sumer is responsible for the maintenance of the
internal water / sewerage networks, respectively
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for the quality of the given service. As this is the
private property of consumers, these issues are
governed by the rules of private property law.

If in the case of houses everything is clear,
then there are a lot of questions about the pro-
vision of water supply and sewerage service in
residential buildings. In multi-storey buildings
or apartments, in addition to the living space,
there are certain parts of the building, which can
only be used in common, representing the com-
mon property of all tenants. Unless otherwise
provided by law or by legal act, such common
parts are the land on which the building is lo-
cated, the roof, the terraces, the stairs and the
stairwell, the halls, the basement, the elevators,
the water and sewerage installations, electrical,
telecommunications, heating and gas, other such
parts and other goods which, according to the
law or will of the parties, are of common use.

Characteristic of the common property is the
fact that the common parts belong simultane-
ously and concurrently to all the owners, each
of them having only an ideal and abstract share,
without the goods being effectively divided.

Under this right, the co-owners have the
obligation to bear the costs of maintenance,
use, repairs, conservation of the common parts
of the housing block in proportion to the share
of the right that belongs to each.

The relations that are established between
the co-owners regarding the common property
on shares, the maintenance and operation of the
common parts as well as the supply / provision
of public services inside the condominium are
the object of regulation of the Condominium
Law in the housing fund no. 913/2000.

Returning to the water supply and sewerage
service, according to article 4 paragraph (3) of
Law no. 913/2000, the delimitation points of
the internal installations in the condominium
and of the public networks are:

a) to the water supply networks - the exit
from the meter installed in the basement of the
residential block according to the connection
notice issued by the service operator;
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b) to the sewerage networks - the connec-
tion unit to the public network in the sense of
wastewater drainage.

Therefore, the reports on the supply/provi-
sion of water supply and sewerage services
within the housing block after the demarca-
tion point must be noted in Act No 913/2000
and carried out in a Regulation approved by
Government Decision.

Concluions

The public water supply and sewerage ser-
vice includes all activities of public utility
and general economic and social interest car-
ried out for the purpose of capturing, treating,
transporting, storing and distributing drinking
water on the territory of the administrative-ter-
ritorial unit, as well as for collecting and puri-
fying wastewater. This service is regulated, in
particular, by the Law on the public water sup-
ply and sewerage service no. 303/2013. The
object of the law is to create the legal frame-
work for the establishment, organization, oper-
ation, regulation and monitoring of the public
service of drinking water supply and sewer-
age in conditions of accessibility, availability,
reliability, continuity, competitiveness, trans-
parency, respecting quality, security and envi-
ronmental protection. Everything that exceeds
these activities is not subject to the regulation
of Law no. 303/2013. And the application of
the “share” is an illegal activity that is punish-
able in accordance with applicable law.
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The article analyzes in detail and comments article by article the main legal aspects of the Law of
the Republic of Moldova on the provision of benefits in the event of the death of one of the spouses No.
156/2019 through the prism of the norms and prescriptions of the national legislation on social insuran-
ce and social security, as well as their practical and correct application, with the formulation in the pro-
cess of presenting the material of substantiated conclusions and recommendations on the multifaceted
and topical topic under consideration.

At the same time, the comments contained in this article are intended to assist faculty, doctoral stu-
dents, undergraduates and students of law schools / faculties and scientific researchers of organizations
/ centers in the field of science and innovation in the systemic assimilation of social insurance and social
security norms. , regulating the procedure for registration and payment of benefits due to the death of
one of the spouses.

In addition, these comments are aimed at correct / accurate understanding and application of the
provisions of the current laws and regulations on social insurance and social security by employees of
social insurance and social assistance / protection authorities at all levels, lawyers, inspectors of human
resources services, representatives of social partners and non-governmental organizations. , entrepre-
neurs, judges, prosecutors, lawyers, mediators, trade unionists and activists, interested employees and
government officials.

Keywords: legislation, social insurance, social security, deceased spouse, pension, benefit.

ANALIZA LEGII REPUBLICII MOLDOVA CU PRIVIRE LAACORDAREA
INDEMNIZATIEI IN CAZUL DECESULUI UNUIA DINTRE SOTI

Prezentul articol analizeaza in detaliu si ofera comentarii, articol cu articol, referitoare la principa-
lele aspecte juridice ale Legii Republicii Moldova nr. 156/2019 Cu privire la acordarea indemnizatiei
in cazul decesului unuia dintre soti prin prisma normelor si prescriptiilor legislatiei nationale privind
asigurarile sociale si securitatea sociala, precum si aplicarea lor practica si corecta, cu formularea in
procesul de expunere a materialului a concluziilor si recomandarilor fundamentate pe marginea temei
multifacetice si actuale cercetate.

Totodata, comentariile cuprinse in acest articol sunt destinate sa acorde asistenta corpului profeso-
ral- didactic, doctoranzilor, masteranzilor, studentilor institutiilor superioare de invatamdnt/facultatilor
de drept si cercetatorilor stiintifici ai organizatiilor/centrelor din domeniul stiintei si inovatiilor in asi-
milarea sistemica a normelor asigurarilor sociale si de asistentd sociald, ce reglementeaza modul de
solicitare si plata a indemnizatiei in urma decesului unuia dintre sofi.

In plus, aceste comentarii sunt orientate spre intelegerea si aplicarea corecti/exactd a prevederilor
actelor legislative si normative in vigoare privind asigurarile sociale si securitatea sociala de catre
angajatii organelor de asigurari sociale si organelor de asistentd/protectie sociald la toate nivelurile,
Jjuristi, inspectorii serviciilor resurse umane, reprezentantii partenerilor sociali si ai organizatiilor ne-
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guvernamentale, antreprenori, judecdtori, procurori, avocati, mediatori, lucratori si activisti sindicali,
salariati si functionari publici interesati.
Cuvinte-cheie: legislatie, asigurare sociala, asistenta sociala, sot decedat, pensie, indemnizatie.

ANALYSE DE LA LOI DE LA REPUBLIQUE DE MOLDOVA SUR L'OCTROI DES
PRESTATIONS EN CAS DE DECES DE L'UN DES EPOUX

L'article analyse en détail et commente article par article les principaux aspects juridiques de la loi
de la République de Moldova sur l'octroi des prestations en cas de déces de ['un des époux n ° 156/2019
a travers le prisme des normes et les réglementations de la législation nationale sur les assurances
sociales et la sécurité sociale, ainsi que leur application pratique et correcte, avec la formulation en
cours de présentation du matériel de conclusions et de recommandations étayées sur le sujet a multiples
facettes et d'actualite a l'étude.

Dans le méme temps, les commentaires contenus dans cet article visent a aider les professeurs, les
doctorants, les étudiants de premier cycle et les étudiants des facultés / facultés de droit et les cher-
cheurs scientifiques des organisations / centres dans le domaine des sciences et de l'innovation dans
l'assimilation systéemique des assurances sociales et normes de sécurité sociale., réglementant la proce-
dure d'enregistrement et de paiement des prestations en cas de déces de ['un des époux.

En outre, ces commentaires visent a la compréhension et a l'application correctes / précises des
dispositions des lois et réglements en vigueur sur les assurances sociales et la sécurité sociale par les
employés des assurances sociales et des autorités d'assistance / protection sociale a tous les niveaux,
avocats, inspecteurs services de ressources, représentants des partenaires sociaux et des organisations
non gouvernementales., entrepreneurs, juges, procureurs, avocats, médiateurs, syndicalistes et militants,
employés intéressés et fonctionnaires.

Mots-clés: législation, assurance sociale, sécurité sociale, conjoint décédé, pension, prestation.

AHAJIN3 3AKOHA PECITIYBJIMKH MOJIJIOBA O IMTPEJOCTABJIEHUU ITIOCOBUS B
CJIYYAE CMEPTHU OJHOI'O U3 CYIIPYT'OB

B cmamwve 0emanvro ananuzupyomes u KOMMEHMUPYIOmcsi NOCMAameuno 0CHOGHble NPABOBLLE ACTIEK-
mul 3axona Pecnyonuxu Monoosa Ne 156/2019 O npedocmasnenuu nocobust 6 ciyuae cmepmu 00HO20
U3 Cynpy2o8 CK803b NPUMy HOPM U NPEONUCAHUL HAYUOHATLHO2O 3AKOHOOAMETbCEA O COYUATbHOM
CMpaxo8anull 1 COYUAILHOM 00ecneyenull, a maKice ux nPaKmuiecko2o u npasuibHo20 NPUMeHeHUs,
¢ Ghopmynuposanuem 6 npoyecce U3N0NCeHUs: Mamepuaila 000CHOBAHHBIX 8bIBON0E U PEKOMEHOAYULL NO
paccmMampugaemoli MHO202PAHHOU U AKIYantbHOU meme.

Hapsoy ¢ smum, xommenmapuu, cooepoicawuecss 8 OaHHOU Cmambve, Npu3eaHsbl OKA3amb NOMOUb
npogheccopcro-npenodasamenbCKomy cocmagy, OOKMOPAHmam, Macucmpanmam u CmyOeHmam opuou-
YeCKUX BbLCUUUX YUeOHBIX 3a6€0eHUl/(aKyIbmemos u HAYYHbIM UCCLe008AMENIM OP2AHUZAYUL/YEeHMPOs
6 obnacmu HayKu U UHHOBAYULL 6 CUCTIEMHOM YCEOEHUU HOPM COYUATLHO2O0 CIPAXO0BAHUSL U COYUATLHO2O0
obecneuenus, pelamMeHmupyIouwux nopsiooK OQOPMIEHUs U BbINIAMbL ROCOOUsL NO NPUYUHE CMepmu
00HO20 U3 CYNPY208.

Tomumo smoeo, oanHvle KOMMEHMAPUY HAYeleHbl HaA NPABUTLHOE/MOYHOe NOHUMAHUE U NpUMeHe-
HUe NON0ACEHUL OCLICBYIOUUX 3AKOHOOAMETbHBIX U HOPMAMUBHBIX AKIMO8 0 COYUATLHOM CIMPAX08AHUL
U CoyuanbHOM obecneuenuu padOMHUKAMU OP2AHO8 COYUATLHO2O CMPAXOBAHUS U OP2AHO8 COUUATLHOL
HROMOWU/3aUUMBL 6CEX YPOSHEL, IOPUCTAMU, UHCNEKMOPAMU KAOPOBLIX CIYHCO, NPe0Cmasumensimu co-
YUATBHBIX NAPMHEPOS U HENPAGUMENbCINEEHHBIX OPSAHUZAYUL, NPEONPUHUMAMETSIMU, CYObIMU, NPOKY-
popamu, a08oKamamu, Meouamopamu, nPo@CoOIO3HLIMU PAOOMHUKAMU U AKIMUSUCTNAMY, 3AUHMEPEco-
BAHHBIMU HACMHBIMU PAOOMHUKAMU U 20CYOAPCMBEHHBIMU CTYACAUUMU.

Kniwoueewle cnosa: 3axonodamenscmeo, coyuanbhoe Cmpaxosanue, coyuansbioe obecnevuenue, ymep-
wiutl cynpye, nencusi, nocooue.

Introduction benefits in the event of the death of one of the

The organic Law No. 156/2019 adopted by ~ SPouses [1] (hereinafter - Law No. 156/2019)
the Moldovan Parliament on the provision of 18 intended to guarantee by the Republic of
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Moldova (RM) for a certain period of time
to the surviving spouse the right to a month-
ly allowance in the amount of a nencuu no
eéo3pacmy (I1B ) “pension for the age (PA)”
that the deceased spouse received, depending
on the duration of its receipt.

Main ideas of the research

It should be noted that the state social in-
surance system (SSIS) is organized and oper-
ates on the basis of the principles established
in Article 3 of Law No. 489/1999 on the state
system of social insurance [2], one of which
is the principle of participation, according to
which the realization of the right to social in-
surance in our country depends on the pay-
ment of social insurance contributions.

In addition, in the SSIS, benefits to in-
sured persons are provided in cash, depend-
ing on the payment of social insurance con-
tributions. Thus, a pension is an amount of
money that is paid to an insured person who
is entitled to it on the basis of the mandatory
payment of state social insurance contribu-
tions from the period worked by the person.
Accordingly, the state is obliged to pay a
pension during the passive period of life, the
amount of which is determined by the prin-
ciple of its participation.

In this context, Law No. 156/2019, com-
mented below, proceeds from the principle of
participation, which is the basis of the orga-
nization and functioning of the SSIS. It aims
to provide additional financial resources to
the surviving spouse, by compensating for
lost income due to the death of the spouse, as
well as to strengthen the trust of payers in the
domestic pension system.

Let us consider the present organic law ar-
ticle by article.

Article 1. Granting the right to benefits in
the event of the death of one of the spouses

1) In the event of the death of one of the
spouses who received an age pension of less
than five years after the establishment of the
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right to a pension in accordance with the Law
on the State Pension System No. 156/1998,
the surviving spouse is provided with a
monthly allowance.

2) The amount of the benefit is set in the
amount of the old-age pension paid on the
day of the death of the recipient of the pen-
sion, but cannot exceed the sum of five aver-
age monthly wages projected in the economy
for the year in which the person’s death oc-
curred.

3) The benefit is paid monthly over a pe-
riod calculated according to the formula:

T = 5—p, where:

T is the period during which the surviving
spouse is entitled to receive benefits;

p is the period for which the deceased
spouse received an old-age pension.

4) The benefit is paid if, on the day of
the death of the recipient of the pension, the
surviving spouse has been married to him for
at least 15 years. The benefit is provided re-
gardless of whether the surviving spouse is
a recipient of a pension in the state pension
system, if the pension paid to the surviving
spouse or the insured monthly income real-
ized by him in the month of the death of the
spouse does not exceed 1.5 times the subsis-
tence minimum for pensioners according to
the data available to National Bureau of Sta-
tistics at the time the grant was requested.

[4rt. 1 paragraph (4) amended by Wage
37 0f 02/28/20, MO 84/03/14/20 art. 86, val-
id from 14.03.20]

5) The entitlement to benefits may be
claimed by the surviving spouse within three
years of the death of the spouse.

1. From the content of the legal norm,
par. (1) of the commented article 1 of Law
No. 156/2019, it follows that in the event of
the death of one of the spouses (husband or
wife) who received PV (this pension does
not include other types of pensions, for ex-
ample, a pension for disability; survivor’s
pension; special pension; early old-age pen-
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sion, etc.) less than five years (for example,
who received PV for 4 years and 10 months)
after the establishment of the right to such a
pension in accordance with the Law on State
Pension system No. 156/1998 [3] (hereinafter
referred to as the Law on SBS), the surviving
spouse is provided with a monthly allowance
in connection with the death of his spouse
(MPSS).

Establishment of the right to PA, referred
to in par. (1) article 1 of Law no. 156/2019,
is carried out in accordance with the basic re-
quirements of article 14-17, 30-32 and 41 of
the Law on the State Pension Insurance. In
particular, based on the requirements of Ar-
ticle 14,15 and 41 of the Law on the State
Pension Insurance, the right to PA arises
when the conditions for retirement age and
insurance period provided for by this law are
met. PA can be appointed upon reaching the
standard retirement age provided for in Ar-
ticle 41 of the Law on the State Pension In-
surance (the ceiling for which for men was
reached on July 1, 2019 and is 63 years, and
for women from July 1, 2021 to December
31, 2021 - 59 years and 6 months), subject
to a minimum insurance period of 15 years.
An insured person who, upon reaching the
standard retirement age, does not have the
aforementioned minimum insurance period
(15 years), is entitled to apply for social ben-
efits in accordance with the Law on State So-
cial Benefits for certain categories of citizens
No. 499/1999 [4]. If the insured person, upon
reaching the standard retirement age, did not
exercise the right to PA in a timely manner
(for one reason or another), the subsequent
appointment of PA takes into account the in-
surance experience acquired before the day
of application (more precisely, before the
date of registration of a written application
for the appointment of PA).

Further, the legal requirements of Article
30-32 of the Law on the State Pension Insur-
ance (which is referred to in par. (1) art. 1 of
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Law No. 156/2019) provides that the pension
(including the PA) is assigned and paid by the
social insurance authority (more precisely,
the territorial social insurance office - TSIO),
who has the right to exercise control over the
reliability of documents confirming the length
of service and insured income issued by the
competent authorities. The PA is appointed at
the request of the person entitled to it, his/
her guardian (custodian). An application for
the appointment of a PA and the necessary
documents are submitted to the TSIO at the
place of permanent residence of the insured
person, where they are mandatory registered.
The decision to appoint a PA or to refuse to
appoint it is made by the TSIO and signed
by the head of this body within 30 days from
the date of submission of the application with
all the necessary documents. The decision to
refuse to appoint an PA with an indication of
the reasons for the refusal is sent to the ap-
plicant within five days from the date of its
issuance. PAs are appointed for life. PA is as-
signed from the date of the emergence of the
right to a pension in accordance with the Law
on the State Pension Insurance, if the applica-
tion and all necessary documents were sub-
mitted no later than 30 days after this date. If
the 30-day application deadline has expired,
the PA is assigned from the date of submis-
sion of the last required document.

It should also be taken into account that
since the provision of par. (1) of article 1 of
Law No. 156/2019 links the payment of the
EPSS with the receipt of the PA by the de-
ceased spouse in accordance with the Law
on the State Civil Service, then in such cir-
cumstances, the provisions of the commented
law do not apply in the event of death of the
spouse, who received one or another type of
pension on the basis of the Law on pensions
for military personnel and persons in com-
mand and rank and file of the internal affairs
bodies and the General Inspectorate of the
Carabineers No. 1544/1993 [5].

Ne 1, 2021



Tudor CAPSA

ANALYSIS OF THE LAW OF THE REPUBLIC OF MOLDOVA ON THE GRANTING OF COMPENSATION IN THE EVENT OF THE DEATH OF ONE OF THE SPOUSES

It should be emphasized that, in accor-
dance with paragraph 11 of the Regulation
on the Award and Payment of a death benefit
to a spouse approved by Government Regu-
lation 712/2019 [6] (hereinafter referred to
as the Regulation), the amount of PA paid on
the date of death of the beneficiary, is con-
firmed on the basis of information contained
in the Information System «Social Assis-
tance» of the National Social Insurance Fund
(CNAS).

2. Further, based on the contents of Gov-
ernment Regulation 923/2020 [7], the aver-
age monthly wage per economy projected for
2021 is 8,716 MDL.

Consequently, if the death of the spouse
occurred in 2021 (after the entry into force
of Law 156/2019), the surviving spouse is
granted the Unified Pension Insurance Sys-
tem, which may not exceed the ceiling of the
five average monthly wages projected by the
economy for that year, which is therefore the
maximum sum of 43, 680 (8,716 x 5) MDL
(it is clear that the grounds for not exceed-
ing such a sizeable ceiling in 2021 will rarely
arise in practice).

At the same time, it should be noted that,
in accordance with clause 14 of the Regula-
tions, the appointed EPSS (the Unified Pen-
sion Insurance System) is not reviewed and
not indexed (in the future), including if the
Government predicts a higher average month-
ly wage in the economy in future years, for
example, for the next 2022 year and so on.

3. From the essence of paragraph (3) of
the commented article 1 of Law no. 156/2019
and paragraph 12 of the Regulation, it fol-
lows that the EPSS is paid to the surviving
spouse on a monthly basis during the period
calculated, according to the following legal
formula:

T =5 — p, whereas:

T is the period during which the surviving
spouse is entitled to receive EPSS (the dura-
tion of which cannot exceed five years);
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p is the period for which the deceased
spouse received PA (for example, 4 years).

In other words, EPSS is paid to the surviv-
ing spouse on a monthly basis for a period
equal to the interim/interval during which the
deceased spouse received PA (for example,
within three or four years), but the duration
of which, in any case, should not exceed a
maximum of five years.

It is important to take into account that, by
virtue of the provisions of clause 13 of the
Regulation, in the event that the surviving
spouse is assigned an EPSS, during the period
of its payment (the duration of which cannot
exceed five years), he/she is not entitled to
simultaneously demand the appointment and
payment of a survivor’s pension (PSP) in ac-
cordance with Articles 24 - 27 of the Law on
the State Pension Insurance.

However, after the expiration of the period
during which the surviving spouse received
the EPSS (for example, after the expiration of
this period in 2024), he/she will subsequently
be entitled to apply for the receipt of the PSP,
which is due to him/her on a general basis,
taking into account the requirements of Ar-
ticles 24 - 27 of the Law about the Law on the
State Pension Insurance.

4. The norm of paragraph (4) of the com-
mented article 1 of Law No. 156/2019 and
the prescriptions of sub. b) clause 3 of the
Regulation establishes that the EPSS is paid/
provided to the surviving spouse if on the day
of the death of the PA recipient, the surviving
spouse, regardless of age (before retirement
or after retirement), has been married to the
deceased spouse for at least 15 years. At the
same time, the EPSS is provided regardless
of whether the surviving spouse is a recipient
of a particular pension in the state pension
system, but under one important condition:
the amount of the pension paid to the surviv-
ing spouse, or the insured monthly income
realized by him/her in the month of the death
of the spouse (salary, etc.). .) must not ex-
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ceed 1.5 times the subsistence minimum for
pensioners, according to the data available to
the National Bureau of Statistics (NBS) at the
time of requesting the allowance. It should
be noted that the subsistence minimum for
pensioners (and for other categories of citi-
zens) is determined by the NBS (the National
Bureau of Statistics), taking into account the
requirements of Law No. 152/2012 on the
subsistence minimum [8] and the Regulation
on the procedure for calculating the subsis-
tence minimum, approved by Government
Decision No. 902/2000 [9].

In other words, the right to receive the
EPSS arises only if, on the day of the death of
the recipient of the PA (for example, May 25,
2021), the surviving spouse, regardless of his/
her age, was legally married to the deceased
spouse for at least 15 years ( based on the
date of registration of the marriage indicated
in the marriage certificate of these spouses
and the date of registration of the death of
the spouse indicated in the certificate of his/
her death).

At the same time, the legislator does not
stipulate clearly and unequivocally that the
surviving spouse should be in only one mar-
riage with the deceased spouse continuously
for 15 or more years in a row on the day of
the death of the recipient of the PA (such a
way that the spouses have been in marital re-
lations for 15 or more years logically / theo-
retically possible / permissible not only in
one single marriage with a deceased spouse,
but in total and on the basis of two or even
several legally concluded marriages between
them, if they, after a previous divorce / di-
vorces between themselves, were not married
/ married to others / third parties).

Such a conclusion (regarding the stay of
spouses for 15 or more years in total in mari-
tal relations) follows, in turn, from the provi-
sions of the Hague Conventions on Family
and Marriage (1950-1980). And also, in par-
ticular, from the meaning/logic of Article 11
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of the Convention on the recognition of di-
vorces and decisions on separation of spouses
of June 1, 1970 [10] (which Moldova acceded
to on the basis of Law no. 106/2011 [11]), ac-
cording to which the state that is obliged to
recognize a divorce (in the Republic of Mol-
dova the termination of a marriage by divorce
of spouses is recognized in accordance with
Articles 33-39 of the Family Code of the Re-
public of Moldova [12]), cannot prevent a new
marriage of any of the spouses (not excluding
the conclusion of a new marriage between for-
mer spouses). Considering, however, that by
virtue of Part. (1) Art. 8 of the Constitution of
the Republic of Moldova [13], our country has
undertaken to comply with international trea-
ties/conventions, one of the parties of which it
18, to build its relations with other states on the
universally recognized principles and norms
of international law.

In order to avoid unnecessary and contra-
dictory interpretations in practice on the is-
sue of spouses being married for 15 or more
years, it is still advisable to carry out an of-
ficial interpretation of these legal provisions,
taking into account the requirements of Ar-
ticles 71 and 72 of the Law on Normative En-
actments No. 100/2017 [14].

In addition, the legislator determines that
the surviving spouse, EPSS, may be appointed
regardless of whether he or she has received
some form of state pension (for example: PA;
Disability Pension; Survivors’ Pension; Spe-
cial Pension,; Early Retirement Pension, Re-
tirement Pension, etc.) or failure to receive
any type of state Pension (due to lack of legal
basis for its appointment, etc.).

In the context of the explained legislation,
para. 3 of the Regulation adds that the EPSS
is granted to the surviving spouse if the fol-
lowing conditions are met:

» at the date of death, the deceased
spouse has been in receipt of an PA for less
than five years following the determination
of entitlement to such a pension (for exam-
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ple, within three years of the appointment of
the PA);

» the surviving spouse, regardless of
age, has been married to the deceased spouse
for at least 15 years (say, from 2003 to
2021);

» EPSS was claimed by the surviving
spouse within three years of the death of the
spouse (e.g., May 10, 2022 if the spouse died
after January 1, 2020).

5. Art. 1 of Law 156/2019 and sub-
regulations, as explained under Art. 1(5). ¢)
Regulation 3 Entitlement to the EPSS may be
claimed by the surviving spouse within three
years of the date of the death of the spouse.

Thus, for example, if a husband received
a PA within four years of the award of the
pension in 2017 and he died in the current
year (for example, April 30, 2021), in such
circumstances his surviving wife (widow),
whether or not she has the status of a pen-
sioner, shall be entitled to receive the EPSS
(by written application to the CCSS in ac-
cordance with the established procedure) at
any time during the period (not later than) of
three consecutive years, calculated from the
date of the death of his husband (April 30,
2021) as recorded on his death certificate,
and before the calculated date of expiry of the
three-year period.

At the same time, it is important to em-
phasize that the mentioned three-year period
must be calculated taking into account the re-
quirements of Article 387 of the Civil Code
of the Republic of Moldova [15] (CC), ac-
cording to which a year is considered equal
to three hundred and sixty-five days.

Article 2. Applying for an allowance

(1) An application for granting a benefit
shall be submitted personally by the surviving
spouse to the territorial social insurance body
at the place of residence, presenting docu-
ments confirming the right to the benefit.

(2) The procedure for applying for ben-
efits is established by the Government.
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1. The norm of part (1) of the com-
mented article 2 of Law No. 156/2019 pro-
vides that the application for the appointment
of the EPSS is submitted personally by the
surviving spouse to the TSIO at the place of
residence with the presentation of documents
confirming the right to such an allowance.

Based on the provisions of Article 38 of
the Civil Code, the place of residence of an
individual (including the surviving spouse)
is the place of usual residence. A person is
considered to have this domicile until he has
acquired another. The place of habitual resi-
dence is based on the close and stable connec-
tion of the natural person with the respective
place. In determining the place of habitual
residence, all relevant factual elements shall
be taken into account, in particular the dura-
tion and regularity of the person’s presence in
the relevant place, as well as the conditions
and grounds for such presence.

In turn, Article 39 of the Civil Code deter-
mines that until proven otherwise, the place
of residence or place of temporary stay of an
individual (surviving spouse) is assumed to
be in the place indicated as such in the iden-
tity card or, as the case may be, in another
identity document prescribed by law, or rath-
er, in a particular document specified in Ar-
ticle 1 of the Law on Identity Documents of
the National Passport System No. 273/1994
[16] (which include: all types of passports,
identity cards, types residence and travel
documents of stateless persons, refugees and
beneficiaries of humanitarian protection).

Thus, the application for the appointment
of the EPSS (to which documents confirming
the right to such allowance must be attached)
is submitted personally by the surviving
spouse to the TSIO at their place of residence
(for example, in municipality Balti), deter-
mined by taking into account the provisions
of Articles 38 and 39 of the Civil Code (de-
scribed in detail above).

2. As it is clear from the content of par.




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

(2) of the commented article 2 of Law No.
156/2019, the specific procedure for apply-
ing for an EPSS is established by the Govern-
ment.

The main government norm regulating the
specific procedure for applying for an EPSS
currently includes the above-mentioned Reg-
ulation. In particular, clause 5 of the Regula-
tions prescribes that an application for the ap-
pointment of an EPSS in the event of death of
one of the spouses is submitted personally by
the surviving spouse, with the presentation
of supporting documents, to the TSIO at the
place of residence of the surviving spouse,
and is registered without fail. The application
is submitted according to the model estab-
lished by the CNAS.

Article 3. Appointment and payment of
benefits

(1) The allowance is assigned from the
month of application. If the application is
submitted in the month of the death of the
spouse, the allowance is assigned from the
next month.

(2) The payment of the allowance is made
monthly for the current month by the payment
service provider on the territory of the Re-
public of Moldova designated as the recipient
of the allowance in the manner prescribed by
the Government.

(3) If the surviving spouse applies for the
allowance provided for by this law, during
the period of its payment, he is not entitled to
the appointment and payment of a survivor’s
pension in accordance with the Law on the
State Pension System No. 156/1998.

(4) If the beneficiary dies, the unclaimed
amount will not be paid to the other person.

(5) Deductions from the monthly allow-
ance are made in accordance with the provi-
sions of Article 38 of the Law on the State
Pension System No. 156/1998.

1. The provisions of paragraph (1) of the
commented article 3 of Law No. 156/2019
specifies that the EPSS is appointed from the
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month of submission of the application. If the
application is submitted in the month of the
death of the spouse, the allowance is assigned
from the next month.

In other words, the EPSS must be appoint-
ed by the TSIO from the month the appli-
cation was submitted (more precisely, from
the month the application was registered in
the prescribed manner with the TCSS), if it
was filed not in the month of the death of the
spouse (for example, in February 2021), but
later (for example, in March-May 2021).

In the case when the application for the
appointment of the EPSS was submitted
(promptly) in the month of the death of the
spouse (say, in April 2021) - this benefit will
be assigned not from the month of applica-
tion (April 2021), but from the next month
(that is, from May 2021).

In the context of the above, clause 8 of the
Regulations provides that the granting of the
right to the EPSS or the rejection of the ap-
plication is carried out on the basis of a de-
cision made by the TSIO and signed by its
head, within 30 days from the date of submis-
sion of the application with all the necessary
documents (more precisely, from the date of
registration of these statements with attached
legal acts in the TSIO).

Along with this, clause 9 of the Regula-
tions means that the decision of the TSIO
to reject the application for the appointment
of the EPSS, indicating the specific reasons
for the refusal, must be sent to the applicant
within 5 days from the date of its issuance.

2. From the essence of paragraph (2)
of the commented article 3 of Law No.
156/2019, it follows that the payment of the
EPSS is made monthly for the current month
by the payment service provider in the terri-
tory of the Republic of Moldova, designated
as the recipient of this benefit in the manner
established by the Government.

In this regard, the provisions of clauses 17-
19 of the Regulation specify that the EPSS is
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paid using the payment method, chosen by the
recipient and available in the government’s
electronic payment service (MPay). EPSS
amounts set and not received by the recipi-
ent for 12 consecutive months are suspended.
Payment of the EPSS is resumed on the basis
of an application by the beneficiary or a rep-
resentative authorized by a power of attorney
and the applicant’s identity card, filed with
the TSIO, and are paid retroactively from
the date of suspension. Individuals, elderly
or for health reasons, who are unable to in-
dependently obtain an EPSS from a payment
service provider, it will be delivered to their
home based on an application submitted and
accepted by the payment service provider.

3. The norm of paragraph (3) of the com-
mented article 3 of Law No. 156/2019 and
the prescription of paragraph 13 of the Regu-
lations stipulate that in the case when the sur-
viving spouse applies for the appointment of
an EPSS, during the period of its payment,
he is not entitled to the appointment and pay-
ment of a pension on the occasion survivor’s
loss Survivor’s Pension in accordance with
the Law on the State Pension System.

Therefore, in the event that the surviv-
ing spouse is assigned an EPSS, during the
period of its payment (the duration of which
cannot exceed a five-year period), he is not
entitled to the appointment and payment in
parallel with the survivor’s pension in accor-
dance with Articles 24 - 27 of the Law on the
State Pension System.

However, after the expiration of the pe-
riod during which the surviving spouse was
entitled to receive the EPSS (for example, in
2024), he/she will subsequently be entitled to
apply for receiving survivor’s pension, which
relies on a general basis, taking into account
the requirements of Articles 24 - 27 of the
Law on the State Pension System.

In particular, the requirements of Article
24 of the Law on the State Pension System
established that the Survivor’s Pension is ap-
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pointed if the deceased was the recipient of
the PA. The Survivor’s Pension is appointed
regardless of the duration of the insurance pe-
riod in the event that the death of the bread-
winner occurred as a result of an industrial
injury or occupational disease.

4. From the provisions of paragraph
(4) of the commented Article 3 of Law No.
156/2019 and paragraph 26 of the Regula-
tions, it follows that in the event of the death
of the recipient of the EPSS, the unclaimed
(remaining unreceived) amount is not paid to
another person in the future.

In the context of the aforementioned le-
gal provisions, paragraphs 23 and 25 of the
Regulations additionally and more broadly
specify that the payment of the EPSS in the
event of the death of one of the spouses, as-
signed but not claimed within 12 months by
the surviving spouse, is terminated. Payment
of the EPSS is renewed retroactively from
the month in which the recipient submits the
application and documents proving his iden-
tity to the TSIO, from the date of suspension.
EPSS assigned and not paid in a timely man-
ner to the surviving spouse cannot be paid to
another person.

5. The rule enshrined in paragraph (5) of
the commented article 3 of Law no. 156/2019
provides that deductions from the EPSS are
made in accordance with the provisions of art.
38 of the Law on the State Insurance System.

In particular, consideration of the cited
rule through the prism of the requirements of
Part (1) Art. 38 of the Law on the State Insur-
ance System and clause 27 of the Regulation
allows us to state that deductions from the
EPSS in the event of the death of one of the
spouses are made on the basis of:

v executive documents, according to the
Executive Code of the Republic of Moldova
[17] (EC);

v' decisions made by the CNAS or TSIO
in order to recover amounts not due to the re-
cipient, paid to him/her in the form of EPSS.
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Along with this, clause 27 of the Regula-
tions determines that amounts in the form of
EPSS paid unreasonably through the fault
of the recipient are withheld monthly in an
amount not exceeding 20% of the amount
of EPSS, but based on the application of the
recipient, the retention percentage can be in-
creased to 100%. In the event of the recipi-
ent’s death, unjustifiably paid EPSS will not
be recovered.

Article 4. Source of payment of benefits

Benefits assigned in accordance with this
law shall be paid from the state social insur-
ance budget.

The commented provisions of Article 4 of
Law No. 156/2019 provide that the EPSS is
paid from the state social insurance budget
(SSIB).

In this regard, it should be noted that, ac-
cording to part (1) of article 131 of the Con-
stitution of the Republic of Moldova, the
SSIB is an integral part of the national public
budget (along with the state budget and the
budgets of districts, cities and villages).

On the other hand, the norms of Part. (2)
Art. 31 and Article 33 of the Law on Pub-
lic Finance and Fiscal Responsibility No.
181/2014 [18] prescribes that the SSIB is
administered (managed) by the CNAS. The
relationship between the state budget and the
SSIB is implemented through:

e special-purpose transfers intended for
the provision of social benefits (including
EPSS) and other expenses that, under the
current legislation, are borne by the state
budget through the State Social Insurance
Fund (the volume of such transfers is estab-
lished in accordance with the legislation in
the field of social protection, including Law
No. 156/2019);

e transfers from the state budget to cover
the insufficiency of the income of the SSIB in
the case when the resources of the SSIB do
not cover its expenses.

2. It should also be noted that Article 4 of
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Law No. 156/2019 finds its definite develop-
ment in the prescriptions of paragraphs 31 and
32 of the Regulations, according to which, on
a monthly basis, CNAS transfers to the current
account as funds temporarily in the use of peni-
tentiary institutions, financial resources intend-
ed for the payment of benefits, and the adminis-
tration of the penitentiary institution distributes
the amounts received on this account to the
personal accounts of convicts. By the 4th day
of the month following the reporting period,
penitentiary institutions shall submit to CNAS
reports on the amounts received and distributed
to the personal accounts of convicted persons.

Article 5. Final and transitional provi-
sions

(1) The provisions of this law shall apply
in case of death after January 1, 2020.

(2) The government, within three months
from the date of publication of this law in the
Official Monitor of the Republic of Moldova,
adopts the normative acts necessary for its
implementation.

1. Fromthe contentofparagraph (1)ofthe
commented Article 5 of Law No. 156/2019, it
is appropriate that the legal norms of the said
law can only be legally applied to cases of
death after January 1, 2020.

In cases of death occurring before 24:00 on
December 31, 2019 inclusive, the legal provi-
sions of Law No. 156/2019 do not apply.

It should be noted that the text of part (1)
of article 5 of Law No. 156/2019 proceeds
from the requirements of art. 76 of the Con-
stitution of the country, according to which
the law enters into force on the day of its
publication in the Official Monitor of the Re-
public of Moldova (OM RM) or within the
period provided for in the law itself, which,
in accordance with paragraph. b) par. 1 of the
Constitutional Court judgment no. 32/1998
on the interpretation of Art. 76 of the Con-
stitution of the Republic of Moldova “Entry
into force of the law” [19] cannot precede the
date of official publication.
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At the same time, the article 5 para. (1)
of Law no. 156/2019 under consideration is
fully consistent with the provisions of art. 73
par. the act is valid only during the period of
legal force and, as a rule, cannot have retro-
active effect. Only normative acts mitigating
liability have retroactive effect.

Based on the provisions of part (2) of the
commented article 5 of Law No. 156/2019,
the Parliament instructed the Government
to adopt the regulatory acts necessary for its
implementation within three months from the
date of publication of this law in the OM RM.

Asyou know, the text of Law No. 156/2019
was published in full in the OM RM on De-
cember 13, 2019. Therefore, the Government
had to develop, agree, adopt and publish in
the OM RM within three months (December
13, 2019 — March 12, 2020) regulations nec-
essary for the correct application of the pro-
visions of Law No. 156/2019 and their clear
implementation in full.

In this regard, it should be emphasized
that the main normative act (the above-men-
tioned Regulation), the provisions of which
were used in full in the process of arguing /
presenting these comments, was urgently ap-
proved by the Government and published in
full in the OM RM of December 31, 2019,
which allowed the CNAS and the TSIO to
start a clear and competent execution/applica-
tion of the provisions of Law No. 156/2019,
starting without delay from January 1, 2020
and continue further.

Along with this, it is possible that for the
correct application of certain/disputed norms
of Law No. 156/2019, additional development
and subsequent adoption by the Government
of other normative acts for these purposes will
be required, as provided for by paragraph (2)
of Article 5 of Law No. 156/2019.

Conclusions

We believe that the comments to Law No.
156/2019 set out in this article make it pos-
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sible to provide, in general, the necessary and
demanded assistance in the systematic assim-
ilation of the main theoretical and practical
legal aspects of the national legislation on
social insurance and social security, regulat-
ing the conditions and procedure for granting
benefits in the event of the death of one of
spouses.

At the same time, these comments are in-
tended to contribute to the improvement of
the process of continuing legal education of
adults in the field of social and labor rela-
tions, as an integral part of lifelong learning,
providing continuous access of citizens to le-
gal science, legal information, legal culture
in order to adapt flexibly and competently to
new, dynamically changing socio-economic
conditions and development necessary for
the professional and social activities of the
modern personality.
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The article examines aspects of preparation for the presentation prosecutors of public prosecution in
criminal courts in the Republic of Moldova. The analysis of the preliminary preparation for the presentation
of the public prosecution in the courts is given. Study of the materials of the criminal case, regulatory legal
acts, development of a preliminary position on a criminal case, development of a plan for participation in
the trial, elements of the preparation of the prosecutor for the effective support of the public prosecution.
The prosecutor s analysis of the materials of the criminal case as the basis for high-quality support of the
state prosecution.

Forecasting possible situations at the stage of pre-trial preparation, the use of certain tactical
techniques for studying the case materials; study of normative materials and judicial practice in
relation to a specific category of cases, generalization and analysis of the materials of the criminal
case, forecasting various situations that may arise during the court session; a set of tactics used to
solve them; build versions of the prosecution; comprehensive planning of activities to maintain public
prosecution. To adequately perceive what is happening in the trial, to competently and timely respond
to the behavior of the participants in the process, to investigate and collect evidence that incriminates
the defendant in the commission of a crime.

Keywords: criminal case, judicial policy, public accusations, judicial process, prosecutor.

UNELE ASPECTE ALE PREGATIRII PROCURORULUI PENTRU PREZENTAREA
ACUZATIILOR PUBLICE IN INSTANTA DE JUDECATA

Articolul examineaza unele aspecte ale pregatirii procurorului pentru prezentarea acuzatiilor in instantele
de judecata din Republica Moldova. Este prezentata analiza pregatirii preliminare pentru prezentarea
acuzatiilor, procesul de studiere a materialelor dosarului penal, a actelor juridice de reglementare, elabo-
rarea unei pozitii preliminare cu privire la dosarul penal, elaborarea unui plan de participare la proces,
elemente de pregatire procurorului pentru sustinerea acuzatiilor. Un loc aparte il ocupa analiza de catre
procuror a materialelor dosarului penal drept bazd pentru sustinerea in instanta a acuzatiilor de stat.

Autorul acorda o deosebita atentie prognozarii unoreventuale situatii care pot aparea la etapa de
pregatire catre proces, utilizarii anumitor tehnicitactice pentru studierea materialelor dosarului; studierii
materialelor, actelor normative si a practicii judiciare in raport cu o anumita categorie de dosare; gene-
ralizarii si analizei materialelor dosarului penal; prognozarii diferitelor situatii care pot aparea in timpul
sedintei judecatoresti; elaborarii unui set de tactici folosite pentru solutionarea acestor situatii; crearii de
versiuni ale urmaririi penale; planificarii cuprinzatoare a activitatilor pentru mentinerea acuzatiilor s.a.

Cuvinte-cheie: dosar penal, politica judiciard, acuzatii de stat, proces judiciar, procuror.

CERTAINS ASPECTS DE LA PREPARATION DU PROCUREUR A LA PRESENTATION
DES ACCUSATIONS PUBLIQUES DEVANT LE TRIBUNAL

L article examine certains aspects de la préparation du procureur a la présentation des accusations
devant les tribunaux de la République de Moldova. L’analyse de la préparation préliminaire a la
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présentation des accusations, le processusd étude des matériaux de ['affairepénale, les actes juridiques
réglementaires, |’élaborationd 'une position préliminaire sur [ affairepénale, |’élaboration d 'un plan de
participation au proces, des éléments de préparation du procureur pour la poursuite des accusations
estprésentée. Une place particuliere estoccupée par 'analyse du procureur des matériaux de I affaire
pénale comme base pour soutenirdevant le tribunal les accusations d’état. L’auteur accordeune attention
particuliere a la prévision des situations possibles qui peuventsurvenir au stade de la préparation
du processus, ['utilisation de certaines techniques tactiques pour [’étude des matériaux de I’affaire
pénale; [’é¢tude des matériaux, des actes normatifs et de la pratique judiciaire en relation avec une
certaine catégorie de dossiers; généralisation et analyse des matériaux de [’ affaire pénale; prévision
des differents situations pouvant survenirlors de [’audience devant le tribunal; 1’élaboration d’un
ensemble de tactique sutilisées pour résoudreces situations, création de versions de poursuites pénales;
planification complete des activités pour maintenir les accusations, etc.

Mots-clés: affaire pénale, politique judiciaire, accusations publiques, processus judiciaire,
procureur.

OTAEJIbBHBIE ACHEKTBI HOATOTOBKHA ITPOKYPOPA K ITPEACTABJIEHHUIO
I'OCYJAPCTBEHHOI'O ObBUHEHUS B CYITEBHOU NHCTAHLIUU

B cmamve paccmampusaiomes achekmul n0020mMoGKU K NPeOCMABIeHUI0 NPOKYPOPOM 20Cy0ap-
CMBEHHO20 0DGUHEHUS NO Y20N08HbIM Oelam 6 cyoeduvlx uncmanyusax Pecnyoruxu Mondosa. Ilpu-
800UMCST AHAIU3Z NPEOBAPUMETbHOU NO020MOBKU K NPEeOCMABIeHUI0 20CYOAPCMEEHH020 008UHEHUS.
6 cyoax. OmoenvHoe GHUMAHUE YOELeHO U3YUEHUIO MAMEPUAN08 Y20I08HO20 0end, HOPMAMUBHBIX U
NPAasosvix aKkmos, eblpabomke npedsapumenbHol NO3UYUL No YeOI08HOMY 0ely, papabomre niauHa
yuacmusi 8 cyoeOHoOM pazoupamenbcmee, NeMeHmam noo2omosKu npoxKypopa 0is 3¢hgdekmusHo2o
ROO0EPIHCanust 20cy0apcmeennozo obsunenus. Taxoce npedcmasien aHaius npoKypopom mamepuda-
JI08 Y20II08H020 0eld KAK OCHOBbI KAYECMBEHHO20 NOOOEPICANUS 20CYOAPCMEEHH020 008uHeHus. Pac-
CMamMpuBaIomcsi ewje makie 60npocsl, KAK NPOSHOZUPOBAHUE BO3MOICHBIX CUMYAYULL HA CIMAOUU 00-
CY0eOHOU NOO20MOBKU, NPUMEHEHUE ONPeOeleHHbIX MAKMUYECKUX NPUEMO8 U3YUEeHUs MAMePUailos
oena;, usyuyeHue HOPMAMUBHLIX MAMEPUANO8 U CYOCOHOU NPAKMUKY NPUMEHUNETbHO K KOHKPEMHOU
Kamezopuu 0ei;, 0600ueHue U AHaIu3 Mamepuaios y20i08H020 0eld; NPOSHOZUPOBAHUE PAZTUYHBIX
cumyayuil, Komopbie Mo2ym 603HUKHY b 8 X00e CYOeOH020 3ACe0aHUsl; KOMNIEKC MAKMUYecKux npu-
eMo8, UCTIONb3YeMbIX OJIsL UX PeueHusl;, NOCMpoenue 6epcull 008UHEeHUS, KOMNIEKCHOe NAAHUPOBAHUE
OesimenbHOCmU N0 NOOOEPIHCAHUIO 20CYOAPCMBEHHO20 0DBUHECHUSL.

Knrwuesvie cnosa: yeonosnoe oeno, cyoednas noaumuxa, 20cyoapcmeennoe obsunenue, cyoeombiil

npoyecc, npoKypop.

formulated in it can be used with the correct
interpretation of the rights and obligations of
the institution of the prosecutor’s participa-
tion in the criminal process and the analysis
of the legal understanding of the judicial in-
vestigation in specialized scientific literature,

Introduction

The statement of the problem lies in the fact
that the rights and legally protected interests
of citizens and legal entities that have been
violated are protected by considering and re-

solving criminal cases in courts in order to
bring the perpetrators of the crime to justice.
In the context of modernity and taking into
account the time, the human rights functions
of all state bodies, including the prosecutor’s
office, should be fully used.

The practical importance of the article
lies in the fact that the ideas and conclusions
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etc.

Approach methodology. To achieve the set
goal and objectives, the method of research-
ing the subject of the article through the leg-
islation of the Republic of Moldova, analysis
of scientific opinions, publications on web
pages or on paper in the form of manuals, ar-
ticles, explanatory notes will be used.
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Main ideas of the research

Part 1 of Article 124 of the Constitution
of the Republic of Moldova [1] establishes
that the prosecutor’s office represents the
general interests of society and protects the
rule of law, as well as the rights and freedoms
of citizens, manages and carries out criminal
prosecution, and presents charges in courts in
accordance with the law.

In a judicial investigation, the procedural
position of each of the subjects contains its
own characteristic features. Of course, the
court is considered the central figure, but the
prosecutor also has wide opportunities liter-
ally at all stages of criminal proceedings. In
a judicial investigation, the main purpose of
the prosecutor’s activity is to maintain public
prosecution.

The procedural status of the prosecutor in
the criminal process, the forms and methods
of his work, the tasks to be solved at a sepa-
rate stage, and his capabilities and powers are
defined in the Code of Criminal Procedure of
the Republic of Moldova.

Thus, according to Article 51 of the Code
of Criminal Procedure of the Republic of
Moldova, “The prosecutor is a person who,
within the limits of his competence, on be-
half of the state, carries out criminal pros-
ecution or, depending on the circumstances,
leads it, represents the prosecution in court
and performs other duties stipulated by this
code. A prosecutor participating in crimi-
nal proceedings performs the functions of a
public prosecutor.” Article 51, part 3 of the
Criminal Procedure Code of the Republic
of Moldova “when exercising his powers in
criminal proceedings, the prosecutor is inde-
pendent and is subject only to the law. He
must also comply with the written instruc-
tions of the higher prosecutor to eliminate
violations of the law and omissions made in
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the conduct of criminal prosecution and / or
management of it” [3].

Based on the indicated norms, indicating
the status of the prosecutor among the par-
ties and other participants in the criminal pro-
cess, the legislation of the Republic of Mol-
dova determines his status at the trial stage
as a party to the prosecution. This role of the
prosecutor is directly fixed in part 4 of article
51 of the Code of Criminal Procedure of the
Republic of Moldova “during criminal pro-
ceedings, the prosecutor supports the pros-
ecution on behalf of the state and presents at
the court session the evidence base collected
by the criminal prosecution authority”.

Practice shows that the correct use of
criminal and criminal procedural legislation
while maintaining public prosecution, in the
course of a judicial investigation is internally
connected with the position of the prosecutor,
and which can be attributed to emotional pro-
cesses. As a result, the prosecutor, when ap-
pearing before the court, is obliged to be sure
that the charge against the defendant is justi-
fied and, during the judicial investigation, not
only is he obliged to re-evaluate the evidence
collected, but also to arrive at other conclu-
sions in the case, than those in the confirmed
indictment. The ability to revise personal
conclusions implies that the prosecutor has
self-control, a desire to establish the truth, in-
cluding if it is associated with the recognition
of a personal mistake, this is a prerequisite
for the successful fulfillment by the prosecu-
tor of his duties.

The psychology of a prosecutor includes
both the set of psychological methods that
he/she is entitled to use in his/her work and
his/her personal qualities, skills, experience
and legal qualifications. All this cannot be
dissociated from the culture of judicial and
criminal procedure of the prosecutor.
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In fact, it should be pointed out that, in
judicial investigations, the public prosecutor
shall prosecute before the court on the basis
of equal rights with other participants in the
proceedings (article 5 of the Law on the Pub-
lic Prosecutor’s Office RM [2], articles 53,
320 of the Code of Criminal Procedure) [3].

The prosecutor’s function of maintaining
public prosecution before the court is exer-
cised throughout the proceedings, regardless
of the position taken. In the said direction,
he/she takes an active part in the examination
of the evidence, gives the court his/her own
opinions on the use of the criminal law and
sanctions measures against the defendant.
The prosecutor’s own relations with the court
are based on the strictest respect for the prin-
ciples and bases of adversarial proceedings
and equality of rights of the parties, the inde-
pendence of judges and their subordination
exclusively to the law.

Practice clearly demonstrates that the qual-
ity of the Public Prosecutor’s presentation of
the charges in the courts of the Republic of
Moldova is dependent on a multitude of such
cases. Sensible preparation of the prosecutor
for the trial is considered a key issue.

Only a well-trained prosecutor can ef-
fectively support the prosecution and be re-
sponsive to the complex situations that arise
in the course of the trial. Ignorance or poor
knowledge of the criminal case is considered
a prerequisite for the passive role of the pros-
ecutor in bringing the public prosecution be-
fore the courts, which in turn eliminates its
real influence on the course and outcome of
the trial [4].

As with the prosecutor, in some nuances,
the exercise of the functions of the prosecu-
tion falls to the court in one way or another,
because the court itself, without the role of
the prosecutor, has to examine the confirma-
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tion and examine the evidence incriminating
the defendant in the commission of the crime.
In the event that the court itself fails to make
up for the shortcomings of the public pros-
ecution, there may be judicial errors in sen-
tencing. On the basis of this judgement, the
high-quality preparation of the prosecutor for
the trial is indisputable.

All cases go through the stage of prepara-
tion for trial, and the following components
of preparation should be taken into account:
the use of specific tactical methods for study-
ing case materials; study of special literature,
normative materials and judicial practice in
relation to a certain category of cases; gener-
alization and analysis of the materials of the
criminal case; forecasting all kinds of situa-
tions that can appear during a court session,
and a set of tactical methods used to solve
them; building versions of the prosecution;
comprehensive planning of work to maintain
public prosecution [5].

A special place in the presented context
is occupied by the possession of methods for
studying the materials of a criminal case. At
the same time, it should be pointed out that
the problem of proper research of methods
has so far practically not been covered in le-
gal publications, therefore practical employ-
ees work in this direction instinctively and
not always with the necessary efficiency.

It is absolutely indisputable that for high-
quality preparation for a court session, the
prosecutor, as a person supporting the state
prosecution, needs to study all the materials
of the criminal case, which, in fact, does not
always take place in practice, but, as a rule,
individualism is used, i.e., due to the personal
properties of the prosecutor (memory, ability
to analyze, logical thinking, forecasting).

Regarding the ways of studying the materi-
als of a criminal case, two of the most charac-
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teristic should be singled out: first, the study
of the case materials begins with a decision to
initiate a criminal case and lasts in the order
in which it was systematized by the criminal
prosecution officer or the prosecutor; the sec-
ond - the study begins with the indictment,
and then other materials are examined.

In the course of the study of the case, it is
important to isolate from the entire complex
of documents available in it, more significant
ones, for reading and understanding of which
more time should be allowed. Acquiring
these skills requires not only vast experience
in maintaining public prosecution, but also
knowledge in the field of methods of investi-
gating certain types of crimes and, in accor-
dance with this, the features of maintaining
public prosecution in different categories of
criminal cases.

It is necessary to clearly understand what
exactly should be analyzed when studying
the materials of a criminal case.

The subject of such an analysis should in-
clude the following: the subject and limits of
proof in a particular criminal case; evidence
that reveals a person in the commission of
a crime; evidence that is not in favor of the
prosecution; information about the identity
of the accused; normative material and judi-
cial practice in a certain category of cases.

It is extremely important in the work of
the prosecutor at the stage of pre-trial prepa-
ration to predict the likely situations that have
every chance of appearing during the trial. It
allows the prosecutor to actively influence the
course of the trial, correctly understand what
is happening in it, competently and in time to
respond to the behavior of other participants
in the process.

More common situations include: chang-
ing the testimony of the interrogated; failure
to appear at the court session of specific per-
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sons; putting forward by the defendant a ver-
sion of his own defense, which was not the
subject of verification at the stage of criminal
prosecution; application of petitions by vari-
ous participants in the process [4]. The speci-
fied list of situations is not exhaustive, but is
considered only the most common.

Planning the work of the prosecutor as a
public prosecutor is a complex, ongoing and
rather long process that begins from the mo-
ment the materials of the criminal case are
studied and ends at the end of the court ses-
sion. Therefore, planning is considered an
individual and creative move, which, to a
specific extent, depends on the prosecutor’s
own qualities, as well as on the category, vol-
ume and complexity of the criminal case. The
prosecutor, being a public prosecutor, has the
right to have several plans that help him solve
various problems of maintaining the prosecu-
tion. The number of plans and their content
depends on the volume of the criminal case,
the number of persons involved in it, the type
of crime and many other factors.

Among the types of plans, it is possible to
note: a general plan for the participation of
the prosecutor in the judicial consideration of
a criminal case; a plan for the participation of
the prosecutor in a separate judicial action; a
prosecution plan for multi-episode and multi-
person cases; plan-scheme of criminal con-
nections; plan-calculation of civil claims in
criminal proceedings; a plan that determines
the order of study and research of evidence
[4].

Planning for the maintenance of public
prosecution is a multi-stage and complex
process, the result of which are all kinds of
plans drawn up by the prosecutor, depending
on the number and nature of the tasks facing
him. The plan is obliged to help its compiler
freely navigate the materials of the criminal
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case, and in the future become the basis for
preparing a speech in the debate of the par-
ties. Thus, the plan is constantly supplement-
ed and adjusted during the trial.

The planning of the prosecutor’s work in
support of public prosecution must be based
on the requirements of Article 344 of the
Code of Criminal Procedure of the Republic
of Moldova. Namely, part 1 of article 344 of
the Criminal Procedure Code of the Republic
of Moldova “a case received by the court dur-
ing the day is distributed to the judge or, if
necessary, to the composition of the court in a
random order using an automated case man-
agement information program” and part 2 of
article 344 of the Criminal Procedure Code
of the Republic of Moldova “ an extract from
the automated case management information
program on the random distribution of the
case and the determination of the presiding
court is attached to the case [3].

That is, no later than 3 days after the dis-
tribution of the case for trial, the judge or,
depending on the circumstances, the compo-
sition of the court, having studied the materi-
als of the case, sets the date for the prepara-
tory hearing, which occurs no later than 20
days from the date of distribution of the case,
with the exception of obvious crimes. A pre-
paratory hearing in a case in which juvenile
defendants or arrested persons are accused is
held in an urgent and priority manner until
the expiration of the period of arrest estab-
lished earlier.

Also, the prosecutor is called upon to take
measures to eliminate the facts of red tape
in the consideration of criminal cases by the
courts, i.e., take into account the norms of
part 1 of article 20 of the Criminal Procedure
Code of the Republic of Moldova “criminal
prosecution and trial of the case are carried
out within a reasonable time” [3].
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After analyzing these norms, we can con-
clude that the preparation of the prosecutor is
an ideal knowledge of the case materials. The
success of the judicial consideration of the
case largely depends on the preparedness of
the prosecutor to participate in the process, on
his assertiveness in establishing the truth and
professional ability to take a position based
on the law and proceeding from the materials
of the case. An ideal knowledge of the mate-
rials of a criminal case is an obligatory ap-
plication made to the prosecutor supporting
the public prosecution. A thorough study by
the prosecutor of the materials of the criminal
case provides the basis for high-quality sup-
port of public prosecution.

The study of the materials of the criminal
case should be organized in such a way that
the prosecutor examines not only the main
procedural documents, as is often the case
in practice, but also familiarizes himself
with all the materials of the criminal case
without exception, including those that, at
first glance, may seem him/her secondary.
Having a concise presentation, and even
verbatim excerpts from the testimony of
the defendant, the victim and witnesses, the
prosecutor has the opportunity, during the
interrogation of these persons by the court
and the participants in the trial, to compare
their testimony with those that they gave at
the stage of criminal prosecution or earlier
held trial. The prosecutor is obliged to pains-
takingly study the materials of the criminal
case, including in those cases when he exer-
cised control over his prosecution or drew
up an indictment.

If the prosecutor, going into the process,
does not carefully examine the materials of
the case, but begins to rely on his own re-
sourcefulness, erudition or practical skill, he
will never be able to superbly support the
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public prosecution, including in the easiest
criminal case. Ignorance of the materials of
the case will always bind the prosecutor [5].

Taking into account the fact that in a judi-
cial investigation the procedural position of
the prosecutor in a judicial investigation is
the support of public prosecution, this means
that the prosecutor, in all cases and by all
means, is obliged to support the prosecution.
Supporting the prosecution, the prosecutor is
guided by the requirements of the law and
his/her own inner conviction, based on the
consideration of all the events of the case.

The effectiveness of prosecutorial super-
vision at the stage of judicial investigation
largely depends on the correct determina-
tion by the prosecutor him-/herself of his/her
own procedural position in court. This ques-
tion contains not only an abstract, but also a
more practical meaning.

While maintaining public prosecution,
he/she is not released from the obligation
to monitor the observance of the rule of
law when considering criminal cases by the
courts. The maintenance of public prosecu-
tion and the exercise of supervision over the
exact execution of laws must be regarded as
a manifestation of the personal in general.
State prosecution occupies a leading place
among other types of charges in court pro-
ceedings. The procedural position of the
prosecutor in the judicial stages is signifi-
cantly distinguished from his/her position in
the stage of criminal prosecution. In the trial,
the prosecutor loses “power-administrative
powers” and takes part in a different proce-
dural capacity, namely as a public prosecutor
- a party to the process [6].

The prosecutor, being a public prosecu-
tor, acts on behalf of the state and, as being
responsible to it, supports the prosecution
in strict accordance with the law, within the
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limits of the law, and to the extent that it is
confirmed by the judicial investigation.

One of the factors for improving the qual-
ity of maintaining public prosecution is the
preparation of the prosecutor for the trial.
Preparation for the trial contains a great-
er amount of personal, due to the personal
properties of the accuser, such as memory,
the ability to analyze, reason and predict. A
special place here is occupied by the method
of studying the materials of a criminal case.
Only a well-informed and trained prosecutor
is able to solve a whole range of problems
that arise during the trial.

Pre-trial preparation is also important in
the activities of the prosecutor. As a rule,
at this stage, forecasting of probable situa-
tions that have every chance of appearing in
the course of the trial is performed. Pre-trial
preparation allows the prosecutor to actively
influence the course of the trial, correctly
understand what is happening in it, compe-
tently and in time to respond to the behavior
of other participants in the process.

After analyzing some generally accepted
norms of the criminal procedure legislation,
it 1s possible to conclude that pre-trial train-
ing of the prosecutor is an ideal knowledge
of the case materials. The success of the ju-
dicial consideration of the case largely de-
pends on the preparedness of the prosecutor
to participate in the process, on his/her as-
sertiveness in establishing the truth and pro-
fessional ability to take a position based on
the law and proceeding from the materials of
the case.

The preparatory part of the trial begins
with the opening of the court session, and
lasts until the beginning of the announce-
ment of the indictment. The role and partic-
ipation of the prosecutor at this stage is of
great importance. A necessary factor in the
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preparatory part of the court session is the
application and resolution of motions.

In the preparatory part of the court ses-
sion, the prosecutor gives an opinion on the
issues that arise, responds to the petitions
filed by the participants in the process, him-/
herself makes various kinds of petitions, ex-
presses his/her own opinion on the possibil-
ity of hearing the case in the absence of any
of the persons summoned to the court ses-
sion.

Only on condition that the prosecutor be-
gins to painstakingly prepare for participa-
tion in the trial, checks the completeness,
comprehensiveness and objectivity of the
criminal prosecution, gives reasoned conclu-
sions based on the law and the case materi-
als, makes the necessary proposals on issues
related to the preparation for the consider-
ation of the case in court, assists the court in
making a legitimate and reasonable verdict,
ruling (decree) [5].

Judicial investigation is part of the trial,
during which the court examines, with the
participation of the parties, all the evidence
that is important to justify the verdict. In this
part of the trial, the foundation of the upcom-
ing verdict is formed. As a rule, during the
judicial investigation, the principle of com-
petitiveness of the criminal process is clearly
in place, which requires extensive knowledge
from the public prosecutor. As a result, the
legality and validity of the verdict is largely
dependent on both the quality, completeness
and objectivity of the judicial investigation,
and the correctness of the study of evidence.
The success of the judicial investigation in
the case as a whole and the trial to a spe-
cific extent depend on the correctness of the
procedure for examining evidence proposed
by the prosecutor. This procedure must be
such that in strict sequence and most effec-
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tively all the circumstances of the criminal
case are clarified. Upon completion of the
judicial investigation of the case and the
trial as a whole, the court proceeds to listen-
ing to the judicial debate, consisting of the
speeches of the prosecution and the defense,
as well as the remarks that the participants
in the process can exchange about what was
said in the speeches. Judicial debates have
a concrete impact on the drafting of judges’
convictions, contribute more to the absolute
assimilation of the case materials, both by
the composition of the judges and those pres-
ent in the hall. The accusatory speech ends
the work of the prosecutor in the judicial in-
vestigation. At the same time, the speech of
the prosecutor must be stated in a simple and
clear language, understandable to persons,
legally justified, the prosecutor brings into
a strict system the evidence examined dur-
ing the judicial investigation. According to
its own legal essence and procedural signifi-
cance, the speech of the prosecutor as an ac-
cuser is considered a legal act, with the help
of which the prosecutor exercises his own
powers in court.

The debate of the parties is that stage of
the judicial investigation, in which the vig-
or of the prosecutor reaches its climax. It is
considered the result of all his/her work in
maintaining public prosecution. Only at this
stage, the prosecutor has the opportunity to
clearly and understandably state his/her po-
sition on a specific criminal case, which dur-
ing the trial could only be manifested indi-
rectly: through the raising of questions, the
statement and approval of petitions, and the
issuance of conclusions [5].

Conclusions

Ascertaining the results of this study, it is
potentially possible to formulate an opinion
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that the role of planning by the public pros-
ecutor of his/her own activities is extremely
important not only at the stage of the judicial
investigation, but also in the debate. This is
all more evident when preparing a speech
on multi-volume or multi-episode criminal
cases, when a significant number of persons
are brought to criminal responsibility. The
observance by the prosecutor of the lawful
and ethical rules of conducting controversy
allows him/her to solve the problems facing
him/her at the stage of judicial debate, as
well as while maintaining public prosecution
as a whole.
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The irresponsibility from a medico-legal point of view is supported by the following criteria: non-
formation of critical discernment; severe psycho-sensory or mental disability; altering the levels of ele-
mentary consciousness and operational logic; the psychopathological motivation of the moment of com-
mitting the antisocial act and of the deviant behavior in general; there is a direct causal link between
the pathological personality traits and the crime committed, the forensic onset of mental illness; mental
incapacity Analyzing all the above and referring to the topic studied in this paper, we can not fail to
refer to how it contributes to the mental illness of a person who has committed a crime on determining
his state of responsibility or irresponsibility, because this state determines whether or not the person is
liable to criminal liability and, respectively, the punishment to be applied. In order to determine whether
a person acted with discernment, ie he realized the degree of social danger posed by the act committed
and was able to distinguish between what is permitted and what is not permitted by law, it is necessary
the conclusions of some specialists.

Keywords: forensic expertise, psychiatric expertise, responsibility, irresponsibility, mitigating cir-
cumstance, psychopathological deviance, psychomoral deviance.

BARIERA INTRE IRESPONSABILITATE SI RESPONSABILITATE. CONSIDERATII
PRIVIND EXPERTIZA MEDICO-LEGALA PSIHIATRICA IN DREPTUL PENAL

Iresponsabilitatea din punct de vedere medico-legal este sustinutd de urmdtoarele criterii: neformarea
discernamdntului critic; psiho-senzorial grav sau handicapul mental; alterarea nivelelor de constiinta ele-
mentara si operational logicd; motivatia psihopatologica a momentului savarsirii actului antisocial si a
comportamentului deviant in general; existenta unei legaturi directe de cauzalitate intre trasaturile patolo-
gice ale personalitatii si infractiunea comisd, debutul medico-legal al bolii psihice, incapacitatea psihica.
Analizand toate cele spuse mai sus si raportand la tema studiata in prezentul articol nu putem sa nu_facem
referire la faptul cum contribuie afectiunea psihica pe care o are o persoand care a savarsit o infractiune
asupra determinarii starii sale de responsabilitate sau iresponsabilitate, fiindca anume aceasta stare de-
termind daca persoana respectivd este pasibila sau nu de raspundere penala si, respectiv, pedeapsa care 1i
va fi aplicata. Pentru a stabili dacad o persoanad a actionat cu discernamant, adica si-a dat seama de gradul
de pericol social pe care il prezinta fapta savarsita si a putut sa faca deosebire intre aceea ce este permis
si ceea ce nu este permis de lege, sunt necesare concluziile unor medici specialisti.

Cuvinte-cheie: expertiza medico-legald, expertiza psihiatricd, responsabilitate, iresponsabilitate,
circumstanta atenuantd, devianta psihopatologica, devianta psihomorala.

LA BARRIERE ENTRE IRRESPONSABILITE ET RESPONSABILITE.
CONSIDERATIONS SUR L'EXPERTISE MEDICO-LEGALE PSYCHIATRIQUE EN
DROIT PENAL

L'irresponsabilité d'un point de vue médico-légal s'appuie sur les critéres suivants: non-formation
du discernement critique; handicap psycho-sensoriel ou mental grave; modifier les niveaux de consci-
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ence élémentaire et de logique opérationnelle; la motivation psychopathologique du moment de com-
mettre l'acte antisocial et du comportement déviant en général; il existe un lien de causalité direct en-
tre les traits de personnalité pathologiques et le crime commis, l'apparition médico-légale de la mala-
die mentale; incapacité mentale En analysant tout ce qui précéde et en se référant au sujet étudie dans
cet article, on ne peut manquer de se référer a la facon dont il contribue a la maladie mentale d'une
personne qui a commis un crime pour déterminer son état de responsabilité ou d'irresponsabilité, car
cet état determine si la personne est passible ou non d'une responsabilité pénale et, respectivement, de
la peine a appliquer. Afin de déterminer si une personne a agi avec discernement, c'est-a-dire qu'elle a
réalise le degré de danger social posé par l'acte commis et a pu distinguer ce qui est permis et ce qui
n'est pas permis par la loi, il faut les conclusions de certains médecins spécialistes.

Mots-clés: expertise médico-légale, expertise psychiatrique, responsabilité, irresponsabilité, circon-
stance atténuante, déviance psychopathologique, déviance psychomorale.

BAPBEP MEKJ1Y BMEHSEMOCTbBIO U HEBMEHAEMOCTbIO.
PASMBIIIJIEHUS OTHOCUTEJBHO NICUXUATPUYECKOU CYAEBHO-
MEJUIUHCKOHU 9KCHEPTHU3bI B YTOJIOBHOM ITPABE

Heemensiemocmv ¢ mouxu 3penust cy0eOHO-MeOUYUHCKOU IKCRePmu3bl NOOMEepiHcOaemcst ciedyio-
WUMU KpUMepusmMu. Omcymcmeue KpUmu4eckolu npoHUYamenbHOCIU, msicendst NCUXOCEeHCOPHAsL ULU
VMCMBEHHAsE OMCMANOCMb, USMEHEHUEe YPOSHEU NeMEHMAPHO20 COZHAHUSL U ONEPAYUOHHOU JIOSUKIL
NCUXONAMONOSUYECKAs. MOMUBAYUS. MOMEHMA COBEPUIEHUST AHMUOOUWECNBEHHO20 OesTHUsL U QeBUAHNI-
HO20 NOBEOEHUsl 8 YEeNIOM, HANUYUe NPSIMOU NPUYUHHO-CLEOCMBEHHOU CE53U MeNHCOY NAMOL02ULEeCKUMU
0CODEHHOCMAMU TUYHOCIU U COBEPULEHHBIM NPECMYNIEHUEM,; CYOeOHO-MEeOUYUHCKASL IKCNEPMU3A NCU-
Xuyeckux 3a001e6anull; YMCMEeHHas HedeecnoCoOHOCmb. AHanu3upys 6éce gvlulenepeducieHHoe u 00-
Pawasce K meme, U3yaemMou 8 OGHHOU CIMAamve, Mbl He MOJCeM He COCAAMbCSL HA MO, KAK 9M0 CROco6-
CMBYem NCUXuYeckomy 3a00J1e6aHUI0 Yel08eKd, COBEPUUUBULE20 NPeCMYNIeHUe, YMOoObl ONPedelums €20
COCMOsIHUE BMEHAEeMOCMU U HeBMEHIEeMOCU, NOMOMY YO MO COCMOsHUe Onpedersen, NOOIeHCUm
JIU WU Hem TUYO Y2OL08HOU OMEENCMEEHHOCU U HAKA3AHUIO, COOMEEeMCcmeeHHo. Ymobbl onpedenums,
0eliCmBO8A U YENLOBEK PAcCyOUMeNbHO, MO eCb 0CO3HABANL iU CIMENeHb 00WeCmEeHHOl ONACHOCMU,
KOMOPYI0 Npedcmasgisienm Co8epuleHHoe 0elicmeaue, 1 Mo2 iU paiuyams mo, Ymo paspeuteHo, u mo, 4mo
He PazpeuteHo 3aKOHOM, HeOOX0OUMbL 8bI60ObI HEKOMOPHIX 6PAYEl-CREeYUATUCTNOS.

Kniouesvie cnosa: cyoeOHO-MeOUYUHCKAL IKCNEPMU3A, NCUXUAMPUYECKAs IKCNePMU3d, MeHsie-
MOCHIb, HEBMEHAEMOCMb, CMASHAIOWUe 0OCMOSMENbCMEA, NCUXONAMONIOSUYECKOe OMKIOHEHUE, NCUXO-
MOPAbHOE OMKIIOHEHUe.

of the Law or the Great Rule of Matei Basarab
(Targoviste, 1652), references are made to the
mental state of those examined: insanity could

Introduction

Psychiatric forensic probation during the
evolution of human society has experienced

great oscillations being organically linked to
the social structure of times and states and im-
plicitly to the evolution of legal concepts, as
evidenced by a series of codes and laws ex-
isting long before our era. Lex Cornelia men-
tions the attenuation or even non-existence of
liability in cases of mental disorders, and Lex
Aquilla required the examination by a doctor
in cases of simulated diseases.

In our country, in the pages of the Roma-
nian Textbook from the royal rules of Vasile
Lupu (lasi, 1646) and then in the Correction
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be steady, intermittent and simulated, and
drunkenness if it proved to be a witness was a
mitigating circumstance.

Thus, responsibility can be defined as the
psychological state of the person who has the
ability to understand the prejudicial nature of
the act, as well as the ability to manifest his
will and direct his actions.

In Article 21of the Penal Code (PC) the
responsibility is laid down as a sign charac-
terizing the natural person as a subject of the
offense, and in Article 22 of PC the notion of
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responsibility is given: “responsibility is the
psychological condition of the person who has
the ability to understand the injurious charac-
ter of the deed, as well as the ability to mani-
fest his/her will and direct his/her actions”.

According to the provisions of art. 23 of the
Criminal Code, irresponsibility is a cause that
removes the criminal nature of the deed and
which provides in: para. (1) “a person who,
during the commission of a prejudicial act,
was in a state of irresponsibility, i.e., could not
be held accountable for his/her actions or in-
actions or could not direct them due to an ill-
ness, is not liable for criminal liability, chron-
ic mental illness, a temporary mental disorder
or other pathological condition”. Thus, the
crime will not have a criminal if it has a mind
alienated from judgment (mentally insane), as
a result of the intervention of a mental illness
or deviance.

Materials used and methods applied. In
drafting this paper, the international, regional
and national regulatory framework that ensures
the legal protection of persons with psycho-
pathological deviance, psycho-moral deviance
and the correct assessment of the barrier be-
tween irresponsibility and responsibility and
those on psychiatric forensic expertise in the
field of criminal law. The methods were used:
logic, comparative, analysis and synthesis,
systemic.

Obtained results and discussions

Among the obligations that the judicial
bodies have regarding the knowledge of the
offender’s person are those that refer to the
mental deficiencies of the investigated person,
which include both psychopathological and
psycho-moral deviance, criminal justice being
often confronted with the need to distinguish
between the two, either in the field of solving
problems related to criminal liability and de-
termining the degree of guilt, or in the field of
taking protective measures, even against per-
sons who are not guilty of committing crimes,
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but are socially dangerous due to mental ill-
ness.

Some authors argue that if a person com-
mits an irresponsible crime, the issue of treat-
ment does not fall to criminology, but only to
medicine. Criminology must deal with intel-
lectually responsible individuals who commit
crimes. The answer to the question “why does
a madman commit antisocial acts?”” should be
given by psychiatry, not criminology.

We do not agree with this statement, be-
cause the mentally ill, who due to the serious
illnesses they suffer from, have a total lack of
discernment and due to their mental state will
not be able to be prosecuted and therefore can-
not become criminals in the criminal sense of
the term, no matter how serious the deed they
committed, and the deeds they commit, they
have been, since the early stages of criminol-
ogy, a priority concern for specialists, and re-
search in this field is always relevant.

A new notion has been introduced in the
new Criminal Code of the Republic of Mol-
dova, namely that of reduced liability. Thus,
art.231 of the Criminal Code of the Republic
of Moldova (1) stipulates that: “the person
who committed a crime as a result of a men-
tal disorder, ascertained by medical expertise
performed in the established manner, and the
legality of his/her actions or he/she could not
fully direct them is liable to reduced criminal
liability”. Therefore, art. 76 para. (1) letter d)
provides for reduced liability as a mitigating
circumstance in case of committing an of-
fense.

Thus, there is a need to perform forensic
psychiatric expertise, which is a specific activ-
ity of the forensic institution, which consists
in investigating the mental state, providing
justice with scientific evidence in establish-
ing responsibility (in other words answering
the question whether the person acted or not
discerning).

In order to understand this definition more
clearly, it is necessary to clarify the notion of
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discernment (psychiatric term), which is the
ability of a person to realize the deeds com-
mitted and their consequences, to be able to
distinguish between good and evil, having the
representation of the negative consequences
of antisocial acts. In fact, discernment is a syn-
thesis of personality and consciousness when
performing an action. Thus, discernment be-
comes the medical criterion of the person’s
responsibility and the main point of the psy-
chiatric-legal expertise, on which depends the
establishment with certainty of the subjective
side of the crime committed by him.

The criminal prosecution bodies, as well as
the courts are obliged, when they have doubts
about the discernment, the mental health of
the person who committed a criminal act, to
submit it to an examination within the psychi-
atric forensic examination. If for most of the
deeds punishable by the criminal law, the per-
formance of the psychiatric forensic examina-
tion is left to the discretion of the prosecutor
or the court, for some serious crimes, the per-
formance of this expertise is mandatory. Thus,
according to the provisions of art. 143 of the
CPC (Criminal Procedure Code) of the Repub-
lic of Moldova, the expertise is mandatory for
the finding: par. (3) the mental and physical
condition of the suspect, the accused, the de-
fendant - in cases where there are doubts about
their state of responsibility or their ability to
independently defend their rights and legiti-
mate interests in criminal proceedings.

Thus, the forensic psychiatric expertise
has its utility in several branches of law, be-
ing carried out in the following situations: in
the case of the crime of particularly serious
murder; when the criminal investigation body
or the court has doubts about the mental state
of the accused / defendant; juvenile offend-
ers between the ages of 14 and 16; in infancy
(examination of the mother); for the establish-
ment of medical safety measures; for lifting
these safety measures proposed by a previous
forensic examination.
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The objectives for which the psychiatric fo-
rensic examination is recommended:

- Whether or not the person with the con-
dition has mental disorders and their current
diagnosis;

- Exclusion of simulating or concealing a
mental illness;

- Current mental capacity and whether the
subject can be researched or judged;

- Mental capacity at the time of the act;

- Appreciation of discernment towards the
deed committed;

- Recommendation of medical safety mea-
sures or educational measures provided by the
Criminal Code, depending on the prognosis of
the mental disorders found and the assessment
of their degree of social danger.

The expertise is performed after the perpe-
trator has been admitted to a specialized clinic,
where he/she is subjected to clinical and labo-
ratory examinations, which provide special-
ists with the necessary elements to establish
the presence or absence of discernment, on
the date when the perpetrator committed the
crime.

In order to better understand what is the fo-
rensic psychiatric expertise, we need to make
some clarifications about how it is carried
out.

A psychiatric forensic examination cannot
be reduced to formulating or stating a diag-
nosis, but presupposes a social-legal purpose,
which gives it its probative value, its conclu-
sion.

Based on the provisions of current legisla-
tion and the needs of legal practice and foren-
sic assistance, the objectives of forensic psy-
chiatric expertise are the following:

a) specifying a person’s mental health (nor-
mality);

b) complex characterization of the person-
ality of the expert individual with the specifi-
cation of its features both in connection with
the psychiatric diagnosis and from a socio-
psychological point of view;
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c) establishing the causal link between the
features of this personality and the constitu-
tive elements of the criminal or antisocial act
committed.

The neuropsychiatric examination that is
performed in the situation when the offender
was discovered immediately after committing
the crime, is the first stage of the psychiatric
examination. This is done by a forensic com-
mission and two psychiatrists.

Thus, according to the provisions of the
Regulation of activity of the psychiatric hos-
pital, in art. 31 states that: “the obligatory
condition for the hospitalization of persons in
the psychiatric hospital for examination and
treatment is the expression of free consent or
the patient s request” (see annex no. 1). Hos-
pitalization in the psychiatric hospital (ward)
is performed only by the psychiatrist. If the
person to be hospitalized has not reached the
age of 18 or according to his / her mental state
is not able to express his / her free consent, the
admission for hospitalization can be received
from the legal representative, personal repre-
sentative or from the court as the case may be.
In the same order of ideas, we can mention the
fact that art. 30 stipulates: “the hospitaliza-
tion in the psychiatric hospital of the persons
referred to the inpatient legal psychiatric ex-
pertise and for the application of the coercive
measures with medical character is carried
out only by the decision of the courts”.

This exam should be as complete and thor-
ough as possible. The result of such an ex-
amination becomes more than necessary, as
it provides the investigating body or the pros-
ecutor with the necessary data to enable him
to decide whether to continue the investigation
against the accused / defendant or whether it is
necessary for him to be hospitalized first in a
profile hospital.

The psychiatric forensic report must have
the following components:

1. the objectives of the expertise in a spe-
cific case;
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2. documents consulted (ordinance, case
file, social inquiry, current hospitalization
form or outpatient examinations, hospitaliza-
tion form);

3. the deed committed (type of deed, rea-
sons, motive, circumstances in which it was
committed, manner of commission, post-de
facto behavior); biological, psychological cir-
cumstances;

4. personal history (schooling, profession,
military status), pathological history, behav-
ioral history, criminal history;

5. social environment;

6. the forensic expertise itself (mental ex-
amination, psychological examination, special
paraclinical investigations, regarding the deed
- admits it or not, sentimental guilt, discussion
of the case - exceptionally, the conclusions).

This type of expertise is part of the category
of individual expertise, provided in art. 154 of
the Law on judicial expertise, ethno-scientific
and medico-legal findings, which stipulates:
“individual expertise is considered research
on a specific case, which is carried out by an
expert and ends with the preparation of a re-
port where the conclusions of the expert are
stipulated”.

The psychiatric expertise of criminals with
mental deficiencies: oligophrenics, idiots, im-
beciles, cretins, etc., does not raise special
problems if there is sufficient documentation,
these being detected and diagnosed early (kin-
dergartens, schools, army). A more special
problem is posed by those with much lighter
forms, especially borderline cases, some of
which are also recoverable by directing them
to specialized institutions.

Depending on the outcome of the psychi-
atric report of medical forensic expertise, the
medical constraint measures, which accord-
ing to Article 99 may be either to be admit-
ted to a psychiatric institution with regular
supervision or to be admitted to a medical
institution with rigorous supervision, will be
applied. In this respect, Article 13(1) of the
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Law on psychiatric assistance of 16.12.1997
States: “The person suffering from mental
disorders who committed actions dangerous
to society shall be applied coercive medical
measures on the basis of the court judgment,
according to the grounds and in the manner
established by the Criminal Code and the
Code of Criminal Procedure”. In order for the
judgment to be complete with regard to the
application of these coercion measures, the
judge must take into account the provisions
of Article 22 of the judgment of the Court of
Justice of the Republic of Moldova on the ob-
servance of the rules of criminal procedure
when adopting the judgment which provides:
“for the adoption of the sentence as regards
to the person who committed a social danger-
ous act in a state of irresponsibility or who
had mental disorders after the offense, who
lacks the possibility of realizing and control-
ling his/her actions, it must be clearly estab-
lished at the court that the social dangerous
act, provided by the special part of the PC,
it was committed by the person concerned.
The court must assess this socially danger-
ous act, verify and assess the evidence pre-
sented in the investigation of the question on
the mental capacity of this person, the nature
and degree of mental disorders at the time of
the crime and during the examination of the
case in court. If the court comes to the con-
clusion that this person has committed the
social act - provided by the criminal law in a
state of irresponsibility, it will solve the issue
of applying a coercive measure of a medical
nature *

These safety precautions apply to people
who have committed crimes and are mentally
ill or abnormal:

a) the obligation to receive medical treat-
ment applies to persons who have committed
crimes under the rule of a disease or a chronic
intoxication by alcohol or narcotics and who
present a social danger of committing new
crimes. The obligation to receive medical
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treatment lasts until recovery, the convict is
obliged to carry out the treatment, and if he/
she evades, this measure is replaced by medi-
cal hospitalization, which means deprivation
of liberty.

b) a special measure of safety is medical
admission, in which case, under the same con-
ditions (committing a crime, social danger),
the perpetrator is a mentally ill or substance
dependent, a person who is not liable for crim-
inal proceedings and who is being admitted to
a specialized health institution, where he/she
will stay until their recovery.

Conclusions

From a medico-legal point of view, irre-
sponsibility is supported by the following cri-
teria: non-formation of critical discernment;
severe mental or psycho-sensory disability;
altering the levels of basic and operationally
logical consciousness; the psychopathological
motivation of the moment of committing the
antisocial act and of the deviant behavior in
general; there is a direct causal link between
the pathological personality traits and the
crime committed; forensic onset of mental ill-
ness; mental incapacity.

Although mental deficiencies are in the
specific field of psychiatry, criminology is
also of interest in their study, because these
deficiencies revolve around the lawful or illicit
criminal. We share this view, as it is already
well known that mental deficiencies greatly
influence the personality of the offender and
even if he/she is irresponsible and not liable
to criminal punishment, he/she is still a danger
to society.
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The process of organizing and becoming a system of execution of criminal penalties in Soviet Ukraine
has been investigated since the Education of the Ukrainian SSR until 1930 - the beginning of the 1950s.;
marked the main stages of the development of the state; The main regulatory acts of the structural and or-
ganizational activities of the penitentiary system are analyzed. In the 1920s. The Soviet penitentiary system
was considered as a composite punitive system of the state and an effective means of combating the «class
enemyy. At the same time, the system of correctional institutions in Ukraine has not yet been considered as
a means of severe punishment in the conditions of isolation from society, and it was also interpreted as an
integral part of the condemnation system of convicts in social waste. The system of execution of criminal
penalties to which correctional labor camps and general places of detention were determined. Indepen-
dent subsystems were considered prison institutions (ordinary and investigative prisons), as well as labor
colonies for minors and children's educational colonies. It has been established that under the conditions
of Stalinism, an extensive network of the criminal executive system was a kind of foundation of totalitarian
regime, was in an organic relationship with the administrative command system. The state administration
of criminal and executive institutions in the post-war years carried out, and based on the principles of strict
control of various departments of the NKVD, NKGB, MJ, Ministry of Internal Affairs.

Keywords: criminal enforcement system, prison, camp, Gulag, Soviet Ukraine.

FORMAREA SISTEMULUI PENITENCIAR AL UCRAINEI SOVIETICE
(PRIMA JUMATATE A SECOLULUI XX)

Prezentul articol examineaza procesul de organizare si formare a sistemului de executare a pedepselor
penale in Ucraina sovietica de la momentul formarii RSS Ucrainene pana in 1930 - inceputul anilor 1950.
Sunt conturate principalele etape ale dezvoltarii statului. Autorul a analizat principalele acte juridice nor-
mative ale activitatilor structurale si organizatorice ale sistemului penal. In anii 1920 sistemul penitenciar
sovietic a fost considerat ca o parte integranta a sistemului punitiv al statului si un mijloc eficient de lupta
contra ,,inamicului de clasi”. In acelasi timp, sistemul institutiilor de munca corectionale din Ucraina nu
a fost inca considerat ca un mijloc de pedeapsa severa in conditii de izolare de societate, dar a fost inter-
pretat, cel mai probabil, ca o parte integranta a sistemului de reeducare a condamnatilor in conditii de
muncd social utila. Este determinat sistemul de organisme pentru executarea pedepselor penale, care a in-
clus lagarele de munca corective si locurile generale de detentie. Institutiile de tip penitenciar (inchisorile
ordinare si preventive), precum i coloniile de munca pentru minori si coloniile educationale pentru copii
au fost considerate subsisteme independente. S-a stabilit ca, in conditiile stalinismului, reteaua ramificatd
a sistemului penitenciar era un fel de fundament al regimului totalitar, se afla intr-o relatie organicd cu sis-
temul administrativ de comandd. De asemenea, se ia in considerare gestionarea de catre stat a institutiilor

penale in anii postbelici, efectuatd si bazata pe principiile controlului strict de catre diferite departamente
- NKVD, NKGB, Ministerul Justitiei, Ministerul Afacerilor Interne.
Cuvinte-cheie: sistemul de executare penala, inchisoare, lagar, Gulag, Ucraina Sovietica.
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FORMATION DU SYST]‘EME‘PENITENT!AIRE DE L'UKRAINE SOVIETIQUE
(PREMIERE MOITIE DU 20e SIECLE)

Le processus d'organisation et de devenir un systeme d'exécution des sanctions pénales dans l'Ukraine
soviétique a été étudié depuis l'éducation de la SSR ukrainienne jusqu'en 1930 - début des années 1950.;
marqué les principales étapes du développement de I'Etat; Les principaux actes réglementaires des acti-
vites structurelles et organisationnelles du systeme pénitentiaire sont analysés. Dans les années 1920. Le
systéme pénitentité soviétique était considéré comme un systéme punitif composite de I'Etat et un moyen
efficace de lutter contre l'ennemi de la classe. Dans le méme temps, le systéeme d'institutions correction-
nelles en Ukraine n'a pas encore été considéré comme un moyen de punition sévere dans les conditions
d'isolement de la société, et il a également été interprété comme faisant partie intégrante du systeme de
condamnation des condamnés dans les déchets sociaux. Le systeme d'exécution des sanctions pénales
auxquels des camps de travail correctionnels et des lieux de détention généraux ont été déterminés. Les
sous-systemes indépendants ont été considérés comme des institutions pénitentiaires (prisons ordinaires
et d'investigation), ainsi que des colonies de travail pour les mineurs et les colonies éducatives pour en-
fants. 1l a été établi que dans les conditions du stalinisme, un vaste réseau du systeme de direction crimi-
nel était une sorte de fondement du régime totalitaire, était dans une relation organique avec le systeme
de commandement administratif. L'administration de I'Etat d'institutions criminelles et exécutives dans
les années d'apres-guerre effectuées et fondée sur les principes de controéle strict de divers départements
de la NKVD, NKGB, MJ, Ministere des affaires intérieures.

Mots-clés: systeme exécutive criminelle, prison, camp, Gulag, Ukraine Soviétique.

CTAHOBJIEHUE YTOJIOBHO-UCHOJHUTEJABHOM CUCTEMbBI COBETCKOM
YKPAUHBI (ITEPBAS ITOJIOBUHA XX BEKA)

B oannoii cmamwe uccnedosan npoyecc opeanuzayuu i CMAano81enus CUCTHeMbl UCTIOTHEHUS Y2006~
HbIX HaKasaHuil 8 cogemckou Yxkpaune co epemenu oopasosanus YCCP oo 1930 e. - nauana 1950-x ee.
O0b03Hauenbl OCHOBHbIE IMANbL PA38UMUSL 20CYOAPCMBA; NPOAHATUIUPOBAHbI 2LA8HbIE HOPMAMUBHO-
npagogvle axmvl CIMPYKMYypPHO-0PeaHU3AYUOHHOU OeamMeNbHOCIU Y20L068HO-UCHOTHUMENbHOU CUCTe-
mol. B 1920-e ee. cogemckas neHUmMeHYUApHas cucmema paccmMampusdlichb Kak coCmasHas Kapa-
MeNbHOU CUCmeMbl 20CYO0apcmed u 0elcmeeHnoe cpedcmao 60pbObl ¢ «KAACCO8bIM 8pa2om». B mo
JHce epeMs, cucmema UCnpagumenbHo-mpyoossix yupedicoenull 6 Ykpaune ewe ne paccmampusanacs
KaK cpedCcmeo Cypo8020 HAKA3AHUS 8 YCL0BUAX U0NAYUU OM 00ujecmed, d mpaKkmogaidch, cKopee
6ce20, KaK HeoOmbveMileMas 4acmsy Cucmembl NepedoCnUmMaHus 0CYHCOEHHbIX 8 YCI08UAX 00U ecmEeH-
HO nonesnoz2o mpyoa. Onpedenena cucmema OpeanHo8 UCNOIHEHUS Y2OI08HbIX HAKA3AHUU, K KOMOPOll
OMHOCUIUCH UCNIPABUMENbHO-MPYO08ble fazeps U obuwue mecma 3axuoyuerus. CamocmosmenbHulMu
noOCUCMeMamu CHUMAaIUCh YupeicoeHus miopemno2o muna (00vlunble u ciedcnmeenivie miopobmsl), d
maxaice mpyooguvie KOTOHUU 0151 HeCOBEPULEHHOIETNHUX U QeMCKUe 80CNUMamenvHvle KOIoHuu. Yema-
HOBJIEHO, YMO 8 YCA0BUAX CMANUHUSMA PA3BEMEIEHHA CemMb Y20l08HO-UCNOIHUMENbHOU CUCTeMbl
ovLIa c60€00paA3HBIM PYHOAMEHMOM MOMAIUMAPHO2O PEXCUMA, HAXOOUNACh 8 OP2aHUYECKOlU 83d-
UMOCBA3U ¢ AOMUHUCMPAMUBHO-KOMAHOHOU cucmemot. Paccmompeno maxoice 20cyoapcmeentoe
ynpasienue y20108HO-UCHOTHUMENbHBIMU YUPEHCOCHUAMU 8 NOCIeB0EHHbLE 200bl, OCYUWEeCMBAIeMOoe U
OCHOBAHHOE HA NPUHYUNAX HCECMKO20 KOHMPOJISL CO CIMOPOHbL pasiuynsix eedomcms - HKBJ], HKI'P,
MIO, MBJ].

Knrwouegvie cnosa: yzonosno-ucnonnumenvuas cucmema, miopwvma, aazeps, 1'VIIAL, Cogemckas
Yrkpauna.

Introduction great importance. Therefore, in order to ef-

For the development of Ukraine as a dem- fectively implement the planned reforms in

ocratic and legal state, the “Europeanization”  the system of execution of criminal penal-
of the domestic penitentiary system is of tes and bring them in line with international
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legal standards, it is important to study the
historical development, including the Soviet
penitentiary system, its specifics and legisla-
tive framework.

The historical experience of the execu-
tion of criminal penalties and their practical
implementation is of scientific interest from
the point of view of further development and
improvement of the norms governing the ex-
ecution and serving of sentences.

The purpose of the article is, first of all, to
explore the process of organizing the Soviet
system of execution of criminal penalties in
Ukraine from the time of the formation of the
Ukrainian SSR-Ukrainian SSR until 1930 -
early 1950s.

State of the researched issue. The func-
tioning of the system of bodies that executed
sentences in the form of deprivation of liberty,
in the historical and legal aspect, was studied
in pre-revolutionary, Soviet and post-Soviet
legal literature. This problem was thoroughly
covered in the works of pre-revolutionary
authors S.V. Poznysheva, M.S. Tagantseva,
I.Ya. Foinitsky.

In the Soviet period, researchers of cor-
rective labor law did not study the organiza-
tional and legal issues of managing places of
deprivation of liberty, paying attention to the
process of executing punishment. This period
is associated with the names of such research-
ers as M.M. Gernet, A.I. Zubkov, V.D. Syso-
ev, as well as individual Ukrainian scientists
(Yu. Frolov), who studied the history of the
development and reform of the penitentiary
system.

The post-Soviet period aroused great in-
terest in the problems of the Soviet punitive-
repressive system both among foreign (E.
Eppbom) and among domestic researchers.
In particular, the Ukrainian post-Soviet scien-
tific literature of these problems is primarily
represented by the works of “pure” historians
(I. Bilas, T.D. Demyanchuk, I. Derevyanny,
V.M. Nikolsky, A.P. Sushchuk, etc.), less of-
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ten - by the works of historians of law - .V.
Ivankova, O.B. Ptashinsky, V.V. Rossikhina,
D.V. Yagunov. However, the need for histori-
cal and legal knowledge of our past neces-
sitates further scientific research in the field
of the history of the domestic penitentiary
system.

Statement of the main provisions

Having come to power in 1917, the Bolshe-
viks abandoned the previous, Russian-impe-
rial penitentiary system, and the development
of a new, Soviet system for the execution of
criminal penalties, that is, the penitentiary
system, began on a fundamentally new basis
in accordance with the needs of the proletar-
ian government.

Researchers divide the process of devel-
opment of the Soviet penitentiary system
into several periods [1, pp. 12-13]. The first
one began in October 1917. At this stage, the
places of detention were under the jurisdic-
tion of the People’s Commissariat of Justice
(hereinafter referred to as the NKIJ). Only
some functions were concentrated in the
NKVD. On December 12, 1917, a depart-
ment of prison administration was created as
part of the NKJ, and on January 6, 1918, a
prison collegium.

The temporary instruction of the NKJ “On
deprivation of liberty as a measure of pun-
ishment and on the procedure for serving it”
(July 23, 1918) divided all places of depri-
vation of liberty into male and female, and
according to their purpose - into: a) general
places of detention (prisons); b) reformers
and land colonies as punitive and educational
institutions (for young criminals); c¢) proba-
tionary institutions for persons in respect of
whom there are grounds for weakening the
regime or early release; d) punitive medical
institutions; e) prison hospitals.

The reform of the penitentiary system was
also associated with the creation of the Cen-
tral Punitive Department within the NKJ. The
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relevant provincial departments were sub-
ordinated to him. The latter created the so-
called. distribution commissions, which not
only distributed convicts according to cate-
gories, but also ensured the implementation
of the principle of collective management
of places of deprivation of liberty. From the
moment when the penitentiary functions of
the NKJ were actually completely taken over
by the NKVD (December 6, 1922), the peni-
tentiary system became an integral part of
the punitive system of the state and a means
of combating the “class enemy”. The latter
circumstance (according to A. Ptashinsky)
marked the beginning of the second period in
the formation of the penitentiary system [1,
p. 13]. Then, as part of the NKVD, the Main
Directorate of Places of Detention was cre-
ated. The management of local correctional
institutions was entrusted to the provincial
departments, which acted as subdivisions of
the provincial executive committees.

The legal basis for the development of
the Soviet penitentiary system since the sec-
ond half of the 1920s. became the approved
VUTsIK (The All-Russian Ukrainian Cen-
tral Executive Committee) correctional code
of the Ukrainian SSR (October 27, 1925). It
consolidated the basic principles of correc-
tive labor law: the rejection of prison-type
places of detention (imprisonment as a form
of punishment was abolished back in 1920);
development of a network of colonies; com-
pulsory work of convicts; organization of the
regime of serving sentences on humane prin-
ciples; the application of a progressive sys-
tem of punishment (that is, a gradual easing
of the regime for those who are corrected);
strict isolation of the most dangerous crimi-
nals. They were managed by the NKVD of
the Ukrainian SSR, which included the De-
partment of Correctional Institutions.

In 1927, the Directorate consisted of the
following inspections: administrative and
penitentiary; production; financial and eco-
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nomic; cultural and educational; escort
guards [2, pp. 8-9]. Among the places of de-
tention provided for by the code, institutions
in which convicts were kept without strict
isolation from society prevailed. Labor was
proclaimed the leading principle of re-edu-
cation in such institutions. These included:
houses of pre-trial detention (for those who
were under investigation), houses of forced
labor (DOPRe, - from the Russian house of
public forced labor), agricultural labor colo-
nies, the so-called reformatory for juvenile
delinquents [3, p. 111].

Along with the reformatories (according
to A. Oleinik), labor communes of the OGPU
and the People’s Commissariat of Education
of the Ukrainian SSR have been operating
in Ukraine since 1924 [2, p. 9]. These were
boarding schools. Children between the ages
of 10 and 18, detained for begging, street chil-
dren and delinquents, were sent to the com-
munes. The activity of just such communes
is associated with the name of A.S. Makaren-
ko. And only one type of institutions for the
execution of punishments - special purpose
detention centers - provided for deprivation
of liberty in conditions of strict isolation of
persons convicted of the most serious crimes,
including all crimes committed by class hos-
tile elements [3, p. 112]. A characteristic fea-
ture of the definition of the regime of serving
a sentence was the dominance of the class
principle.

Organizational and structural changes in
the penitentiary system during the period of
Stalinism directly depended on the content
of national tasks. Under the influence of the
“great turning point”, in the late 1920s - early
1930s, the main priorities of the corrective
labor policy in the USSR began to change:
the principles of correction and re-education
of convicts in conditions of socially use-
ful labor were replaced by the principles of
applying severe punishment for committing
a crime in isolation from society. This pro-
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cess was accompanied by the reorganization
of the system of bodies for the execution of
criminal penalties in the direction of tighten-
ing the conditions of detention of convicts,
on the one hand, and the transformation of
this system into a means of fulfilling national
economic tasks, on the other.

Instead of the previously accepted division
of deprivation of liberty and serving sentenc-
es in severe isolation and without it, starting
from 1930, it was established that criminal
punishment in the form of deprivation of lib-
erty could take place in forced labor camps
(created in remote areas of the USSR in ac-
cordance with the decree of the All-Russian
Central Executive Committee and the Coun-
cil of People’s Commissars of the Ukrainian
SSR dated March 15, 1930) or in general
places of detention. Special purpose deten-
tion centers and forced labor houses (DO-
PRe) were subject to liquidation.

Since there were no concentration camps
on the territory of Ukraine at that time, the
only type of places of deprivation of liber-
ty in the republic remained corrective labor
colonies. They served sentences convicted
for up to three years (in the early 1930s in
the camps, from three to the maximum - ten
years). Independent subsystems were prison-
type institutions (fixed-term and remand pris-
ons), as well as labor colonies for minors and
children’s educational colonies.

During the 1930s in the USSR, the formal
principles of penitentiary policy were grossly
violated. A. Ptashinsky draws attention to the
fact that in 1935 the division of prisoners ac-
cording to the degree of social danger was
abolished: they differed only by gender and
were divided into those who adhere or do not
comply with the regime established in places
of detention [1, p. 16].

By a decree of the Central Executive Com-
mittee of the USSR of October 2, 1937, the
maximum limit of punishment in the form
of imprisonment was increased to twenty-
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five years. Parole was abolished, supervisory
commissions that controlled places of depri-
vation of liberty ceased to function, prosecu-
torial supervision over these institutions was
weakened.

Corrective labor camps became the main
place of detention for counter-revolutionary
crimes. Being under the jurisdiction of the all-
Union OGPU-NKVD, they acted solely on the
basis of departmental regulations. In particular,
the regime of detention in them was regulated
by the Regulations on corrective labor camps
approved by the Council of People’s Commis-
sars of the USSR (April 7, 1930).

The leadership of April 25, 1930 was car-
ried out by the Directorate of Camps of the
OGPU of the USSR (since October 1930 - the
Main Directorate of Camps), and since 1934 -
the Main Directorate of Camps of the NKVD
of the USSR (Russian - GULAG). Prison-
type institutions (ordinary and investigative
prisons) were created and liquidated only
by order of the People’s Commissar of the
NKVD of the USSR. They were mainly man-
aged by the Main Prison Directorate (GTU)
created as part of the NKVD of the USSR in
early 1939. Unlike the Main Directorate of
Camps (GULAG), the GTU managed only
those areas of prisons that provided security,
isolation, a regime for keeping prisoners and
training prison guards [4, p. 739].

The regime of detention in ordinary and
remand prisons was regulated by the Regula-
tions on the prisons of the NKVD for those
under investigation and the prison of the
Main Directorate of State Security (GUGB)
for convicts (both 1939). The latter divided
all prisons into five categories.

The main and most common category of
prisons in the USSR were general prisons for
holding untried prisoners. In these institu-
tions, persons under investigation and defen-
dants were kept by decision of the investiga-
tive body or court as a preventive measure,
detention.
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Another category of prisons for holding
untried prisoners were the internal prisons of
the NKVD of the republics and the UNKVD
of the regions. They were usually organized
only in the buildings of the NKVD and the
UNKYVD of the republics and regions, as well
as in the buildings of large city departments
ofthe NKVD. As an exception, it was allowed
to organize departments of internal prisons
outside the buildings of the NKVS-UNKVD
in cases where the size of the buildings did
not allow increasing the capacity of the inter-
nal prison to the required limit of prisoners.
In internal prisons and their branches, only
prisoners under investigation and defendants
were kept, who were accused of counter-rev-
olutionary crimes, the investigation of which
was carried out by state security agencies.

The third category is the central prisons of
the GUGB for the detention of persons un-
der investigation. These prisons were directly
subordinated to the General Directorate of
Prisons.

The fourth category is the prisons of the
GUGB for the detention of convicted espe-
cially dangerous state criminals. They also
reported directly to the General Directorate
of Prisons.

The fifth category is the special prisons of
the NKVD of the USSR and the UNKVD for
the detention of convicted prisoners used for
special purposes.

The location of the prisons was condi-
tioned by the location of the respective indus-
trial enterprises and research institutes where
the prisoners (specialists and scientists)
worked [4, p. 740]. They were actively used
in the USSR in the 1920s and 30s, although
the forced treatment and isolation of “rebels”
in psychiatric hospitals did not receive wide
publicity.

Until 1945, the functions of prisons, in-
cluding for Ukrainian political prisoners,
were performed by separate sections of or-
dinary psychiatric hospitals of the People’s
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Commissariat of Health. In connection with
the formation on February 3, 1941 of two
departments - the NKVD of the USSR and
the NKGB of the USSR - part of the pris-
ons that had the status of political ones, such
as, let’s say, internal, Lefortovskaya, Sukha-
novskaya and others, according to the order
of the NKVD / NKGB No. 03/0115 of June
4, 1941 again returned to the jurisdiction of
the NKVD, where they were managed by the
2nd accounting and archival department of
the NKGB [5, p. 483].

Order No. 00212 dated February 26, 1941,
the Main Prison Directorate of the NKVD of
the USSR was reorganized into the Prison
Directorate with branches in the structure of
the regional UNKVD. And by order of De-
cember 3, 1941, the NKVD and the NKGB
of the Ukrainian SSR, all prisons of the gen-
eral type of the NKVD were transferred to
the subordination of the NKVD of the Ukrai-
nian SSR. Investigative prisons remained in
the structure of the NKVD of the Ukrainian
SSR, including all prisons on the territory of
the western regions [5, p. 483].

An important legal act in the context of the
structural and organizational activities of the
pre-war penitentiary system was the order of
the People’s Commissar of Internal Affairs
of the USSR dated May 28, 1941, No. 00204
“On the introduction of a unified registration
system for criminals in internal prisons and
internal prison cells of the NKGB- UNKGB”
[6, pp. 179-189]. According to this order, the
re-registration of all prisoners who were in
NKVD prisons, forced labor camps and colo-
nies, internal prisons (IP) and internal prison
cells (IPC) of the NKVD-UNKGB was pro-
vided for. The order provided for the Instruc-
tion on the re-registration of prisoners. From
the day of re-registration, it was planned to
introduce a single form of registration and
accounting of arrested criminals. It was nec-
essary to add: a personal file, a questionnaire,
an account card for the centralized registra-
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tion of criminals (form No. 1), a fingerprint
card, a signal photograph. Control over the
conduct of re-registration relied on the 1st
special department of the NKVD-UNKVD.
According to the new registration rules, each
new arrested and convicted person taken
under arrest in the courtroom, no later than
12:00 from the moment of placement in pris-
on, had to be registered, fingerprinted and
photographed. At the end of re-registration,
an act was drawn up on the completion of
re-registration, where the number of detain-
ees was noted, which was submitted in daily
reports on the movement of prisoners. Such
an act in each prison was drawn up in three
copies: the first copy, along with registration
cards of Form No. 1, was sent to the 1st Spe-
cial Department of the NKVD - UNKGB, the
second - to the 2nd Department of the NKVD
- UNKGB, and the third remained in the pris-
on file.

With the beginning of the German-So-
viet confrontation, all places of deprivation
of liberty were evacuated from the territory
of Ukraine and other western regions of the
USSR due to possible occupation. A certain
part of persons convicted of minor crimes
were released from places of deprivation of
liberty and sent to the front.

After the end of the war, Ukraine had to
recover. It was also necessary to restore the
penitentiary system. Its structure at that time
included: 1. correctional labor colonies for the
maintenance of adults sentenced to imprison-
ment for short periods; 2. Separate camps for
the maintenance of adults sentenced to im-
prisonment for a term of three years or more;
3. labor colonies for juveniles sentenced to
deprivation of liberty; 4. prisons for those
sentenced to imprisonment; 5. transit points.

In the first post-war years, special psychi-
atric hospitals of the system of the Ministry
of Internal Affairs of the USSR also launched
their activities “on the basis of appropriate
medical institutions” [7, p. 440]. Until 1948,
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there were also penal units (later the estab-
lishment of a strict regime), which contained
malicious violators of the order of serv-
ing sentences. In addition, on the territory
of Ukraine in the first post-war years there
were several camps directly subordinate to
the NKVD of the USSR. To control their ac-
tivities in the Ministry of Internal Affairs of
the Ukrainian SSR, a camp department was
created (it controlled the issues of protec-
tion and the regime of detention of convicts).
After the completion of restoration work at
the mines and factories of the Donetsk and
Lugansk regions and the construction of the
Moscow-Simferopol highway, these camps
were disbanded, and the camp department
ceased to exist.

In the first post-war years, two types of
regimes were established in all forced labor
camps: general and enhanced. Convicted for
counter-revolutionary crimes, banditry, rob-
bery, escape from places of detention, as well
as repeat offenders, were held in an enhanced
regime.

In 1944, a special service for monitor-
ing the behavior of convicts was created in
correctional labor institutions. Its creation
contributed to maintaining law and order in
institutions, strengthening discipline and or-
ganization among convicts.

In the post-war period, the legal status
of prisoners was regulated by the Instruc-
tion from the regime for keeping prisoners in
forced labor camps and colonies of the USSR
Ministry of Internal Affairs, announced by
order of the Ministry of Internal Affairs dated
March 24, 1947. [6, p. 179]. The instruction
set the task of ensuring the regime and re-ed-
ucation of prisoners on the basis of involving
them in useful work.

Other important normative acts of the post-
war period were the Regulation “On labor
colonies for minors” and the Instruction “On
the regime of keeping prisoners in fixed-term
prisons.” The beginning of the completion of
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this stage in the development of the Soviet
system of execution of criminal penalties was
a joint resolution of the Central Committee
of the CPSU, the Council of Ministers of the
USSR and the USSR Armed Forces, approv-
ing measures for the implementation of state
and party leadership in the country.

On April 28, 1953, a resolution of the
Council of Ministers of the USSR “On the
transfer of the USSR Ministry of Internal Af-
fairs to the USSR Ministry of Justice of labor
camps and colonies” was adopted. Under the
jurisdiction of the Ministry of Internal Af-
fairs there were special prisons for the deten-
tion of especially dangerous state criminals.
So, on April 22, 1953, Minister of Justice K.
Gorshenin and Deputy Minister of Internal
Affairs S. Kruglov signed the act of accep-
tance and transfer of the GULAG. Accord-
ing to the Decree of the Council of Ministers
of the USSR No. 109-65ss “On the transfer
by the Ministry of Justice of the USSR of
correctional labor colonies and camps to the
jurisdiction of the USSR Ministry of Inter-
nal Affairs”, the penitentiary institutions that
existed at that time were again completely
subordinate to the USSR Ministry of Internal
Affairs.

Conclusions

Study of the organization of the Soviet
system of execution of criminal penalties in
Ukraine since the formation of the Ukrainian
SSR-Ukrainian SSR until 1930 - early 1950s
allows you to confirm the general and formu-
late specific conclusions:

1. In the 1920s the Soviet penitentiary sys-
tem was seen as an integral part of the puni-
tive system of the state and an effective means
of combating the “class enemy”. At the same
time, the system of correctional labor institu-
tions in Ukraine has not yet been considered
as a means of severe punishment in condi-
tions of isolation from society, but rather was
interpreted as an integral part of the system
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of re-education of convicts in conditions of
socially useful labor.

2. Reorganization of the system of bodies
for the execution of criminal penalties in the
late 1920s - early 1930s was aimed at wors-
ening the conditions of detention of convicts,
on the one hand, and transforming this system
into a means of fulfilling national economic
tasks, on the other. This process was charac-
terized by a departure from the principles of
re-education of convicts in conditions of so-
cially useful labor and a shift in the priorities
of penitentiary policy towards the application
of severe punishment for committing a crime
in conditions of isolation from society.

The system of bodies for the execution of
criminal sentences included corrective labor
camps and general places of detention. Pris-
on-type institutions (ordinary and remand
prisons), as well as labor colonies for minors
and children’s educational colonies were
considered independent subsystems. Under
the conditions of Stalinism, the extensive net-
work of the penitentiary system was a kind of
foundation of the totalitarian regime, was in
an organic relationship with the administra-
tive-command system.

3. State administration of penitentiary in-
stitutions in the post-war years was carried
out based on the principles of strict control
of various departments of the NKVD, the
NKGB, the Ministry of Justice, and the Min-
istry of Internal Affairs. The legal framework
of the institute for the execution of criminal
penalties was gradually improved: orders, or-
ders, directives were issued that coordinated
the work of penitentiary institutions. Archi-
val documents testify that orders for person-
nel, orders, instructions, even work plans for
the year and quarterly reports were secret.
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The overview contains the theses of the presentations of the participants of the international round
table ,, Digital Technologies: the state and prospects of legal regulation in the Russian Federation and the
Republic of Moldova ™, held on April 12, 2021 by parners from the Republic of Moldova as the International
Union of Lawyers, University of European Political and Economic Studies ,, Constantin Stere”, the Union
of Lawyers of the Republic of Moldova and the Interdisciplinary Center for Legal Research in the field of
Labor Law and Social Security Law of the Institute of State and Law of the Russian Academy of Sciences.
The discussion was attended by employees of the interdisciplinary Center, representatives of different
areas of science in Russia and Moldova (lawyers, sociologists, historians, philosophers, psychologists)
and different branches of law such as theory and history of state and law, philosophy of law, constitutional
law, labor law and social security law, civil law and civil procedure, family law, etc. The participants of
the round table focused on the conditions, prerequisites and prospects for the legal regulation of digital
technologies in the context of changing the economic model of society. The problems discussed are usually
at the intersection of different branches of law, economics, psychology and sociology, and are intersectoral
and interdisciplinary in nature. Only an integraled approach to their solution allows us to achieve real
practical results in optimizing the regulation of the respective relations.

Keywords: digital economy, pandemic, Covid-19, distance education, e-justice, artificial intelli-
gence.

TEHNOLOGII DIGITALE: STAREA SI PERSPECTIVELE REGLEMENTARII JURIDICE
IN FEDERATIA RUSA SI REPUBLICA MOLDOVA
(PREZENTARE GENERALA A MESEI ROTUNDE INTERNATIONALE)

Materialul ce urmeaza contine teze ale prezentarilor participantilor la masa rotunda internationald
«Tehnologii Digitale: starea si perspectivele de reglementare juridica in Federatia Rusa si Republica
Moldovay, organizatd la 12 aprilie 2021 de catre un sir de parteneri din Republica Moldova — Uniu-
nea Internationald a Avocatilor, Universitatea de Studii Politice si Economice Europene ,, Constantin
Stere”, Uniunea Avocatilor din Republica Moldova, precum si de Centrul Interdisciplinar de Cercetari
Juridice in domeniul Dreptului Muncii si Dreptului Securitatii Sociale al Institutului de Stat §i Drept
al Academiei de Stiinte din Rusia. La discutii au participat colaboratorii Centrului interdisciplinar,
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reprezentanti ai diferilor domenii de stiinta din Rusia si Moldova (juristi, sociologi, istorici, filosofi,
psihologi) si diferite ramuri ale dreptului, cum sunt teoria si istoria statului si dreptului, filosofia
dreptului, dreptul constitutional, dreptul muncii si dreptul securitatii sociale, dreptul civil si procesual
civil, dreptul familiei, etc. Participantii la masa rotunda s-au axat pe conditiile, premisele si perspec-
tivele de reglementare juridica a tehnologiilor digitale in contextul schimbarii modelului economic
al societatii. Problemele discutate, de reguld, se afla la intersectia diferitor ramuri ale dreptului,
economiei, psihologiei si sociologiei si sunt de naturd intersectoriala si interdisciplinara. Doar o
abordare compexa in solutionarea lor permite obtinerea unor rezultate practice reale in optimizarea
reglementarii relatiilor respective.

Cuvinte-cheie: economie digitald, pandemie, COVID-19, invatamdnt la distantd, e-justitie, inteligenta
artificiald.

TECHNOLOGIES NUMERIQUES: ETAT ET PERSPECTIVES DE LA REGLEMENTATION
JURIDIQUE EN FEDERATION DE RUSSIE ET EN REPUBLIQUE DE MOLDOVA
(APERCU DE LA TABLE RONDE INTERNATIONALE)

L'apercu contient les résumés des interventions des participants de la table ronde internationale
,,Le Numeérique: l'état et les perspectives de la réglementation juridique dans la Fédération de Russie
et la République de Moldova”, organisée le 12 avril 2021 par des partenaires de la République de
Moldova — ['Union internationale des avocats, I'Université des études politiques et économiques
européens ,, Constantin Stere”, I'Union des avocats de la République de Moldova, mais aussi pur le
Centre interdisciplinaire d'études juridiques en matiere de droit du travail et droit de la sécurité sociale
de l'Institut de l'état et du droit de I'Académie des sciences de Russe. Aux discussions ont participé les
employés du Centre interdisciplinaire, des représentants de différentes branches de la science de Russie et
de Moldova (avocats, sociologues, historiens, philosophes, psychologues) et des différentes branches du
droit comme la theorie et l'histoire de l'état et du droit, la philosophie du droit, le droit constitutionnel, le
droit du travail et le droit de la sécurité sociale, le droit civil et le processus civil, le droit de la famille, etc.
Les participants a la table ronde se sont penchés sur les conditions, les prémisses et les perspectives de la
régulation juridique des technologies numériques dans le contexte de l'évolution du modele économique
de la sociéte. Les questions examinées se situent généralement a la jonction des différentes branches du
droit, de [ économie, de la psychologie et de la sociologie, et sont intersectorielles et interdisciplinaires.
Seule une approche intégrée de leur solution permet d'obtenir des résultats concrets dans l'optimisation
de la réglementation des relations respectives.

Mots-clés: économie numérique, pandemie, Covid-19, éducation a distance, e-justice, intelligence
artificielle.

HUAPPOBBIE TEXHOJIOTUHN: COCTOSTHUE U ITEPCIIEKTUBBI IIPABOBOTI'O
PEI'YJIMPOBAHUSA B POCCUUCKOU ®EJEPALIMN U PECITYBJIMKE MOJIJIOBA
(OB30P MEXKJIYHAPOJHOT'O KPYIJIOI'O CTOJIA)

0030p codepoicum me3uchl GbLICMYNJICHUU YHACHHUKOS MENCOYHAPOOH020 Kpyerno2o cmona «L{ug-
POsble MEXHON02ULU: COCMOsHUE U NePCNEeKMUEbl NPasoeo2o pe2yauposanus ¢ Poccutickoii @edepayuu
u Pecnybnuxe Mondosay, nposedennozo 12 anpensi 2021 co0a napmuepamu us Pecnybnuxu Mondosa —
Medwcoynapoonvim corwszom opucmos, YHugepcumemom noaumudeckux U 3KOHOMUYECKUX e8PONEUCKUX
suanuti umenu Koncmanmuna Cmepe, Corozom ropucmoe Pecnyonuxu Monoosa, a makaice meicoucyuniu-
HaprviM Llenmpom npasosvix ucciedosanull 8 ooiacmu mpyoo8ozo npaed u npasa CoOYUdIbHO20 obecne-
yenust Uncmumyma cocyoapemea u npasa Poccutickoii akademuu nayk. B obcyscoenuu npunsiiu yuacmue
COMPYOHUKU Mexcoucyuniunaprozo Llenmpa, npeocmasumenu pasnvix Hanpaenenuil Hayku Poccuu u
Monoogul (1opucmul, coyuonoau, UCMopuKl, hUrocoQul, NCUXON02U) U PAITUYHBIX OMPACLell NPABa, MAKUX
KaK meopust U UCMopusi 20Cy0apcmed U npasd, guiocopus npasa, KOHCMUMYYUOHHOE NPAso, Mpyoo8oe
NPaso u npago COYUAIbHO20 0becneyenUs, 2paicOanHcKoe npaso U npoyecc, cemelinoe npaso u op. B goky-
ce BHUMAHUSL YYACMHUKO8 KPY2ll020 CIMOJIA HAXOOUTIUCH YCI08USL, NPEONOCHLIKU U NePCNeKmuU8sbl Npasoso2o
pe2yiuposanusi YUGPosvix mMexHor02Uull 8 YCA08UIX CMEHbl IKOHOMUHeCcKoU mooenu obwecmea. Qocyorc-
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odasuuuecs np06ﬂ6/l/lbl, KAK npaesuo, jiexcant Ha cnvlke pasHblx ompaCﬂeﬁ npaeda, 9KOHOMUKU, ncuxoiocuu
u coyuosozuu, Hociam Meofcompawzeeoﬁ u MleCOuCl/lul’l./luHaprlﬁ xapakmep. Tonvko KoMnIEKCHbILL ROOX0O0
K UX peerHuro no3eoniaem docmuuw PEANbHbIX NPAKMUYECKUX PE3Ybmamoe 6 OnNMmumMusayuu pecyiupoea-

HUsl coomeenmcmeyroumux OMHOWEHULL.

Knrueswvie crosa: yugposas sxkonomura, nandemus, COVID-19, oucmanyuonnoe odpaszosamue,
INEKMPOHHOE NPABOCYOUE, UCKYCCMBEEHHBLI UHMELIEKN.

On April 12, 2021, the International Union
of Lawyers, the Constantine Stere University
of Political and Economic European Studies
(Republic of Moldova), the Union of Lawyers
of the Republic of Moldova and the Interdis-
ciplinary Center for Legal Research in Labor
Law and Social Security Law of the Institute
of State and Law of the Russian Academy of
Sciences held an international round table
“Digital technologies: the state and prospects
of legal regulation in the Russian Federation
and the Republic of Moldova”, the partici-
pants of which were in several cities of the
Russian Federation and the Republic of Mol-
dova.

Members of the organizing committee of
the round table addressed the participants of
the event with a welcoming speech Director
of the Institute of State and Law of the Rus-
sian Academy of Sciences, Corresponding
Member of the Russian Academy of Sciences,
Honored Lawyer of the Russian Federation,
Doctor of Law, Professor Alexander Niko-
layevich Savenkov, Rector of the Constantin
Stere University of Political and Economic
European Studies, Deputy Chairman of the
International Union of Lawyers, Chairman
of the Union of Lawyers of the Republic of
Moldova, Doctor of Law, Professor Georgiy
Konstantinovich Avornic and Chairman of
the International Union of Lawyers, Honored
Lawyer of the Russian Federation Andrei
Adamovich Trebkov, who noted that the pro-
gressive development of digital technologies
is a trend at the beginning of the third millen-
nium of human history. Last year, amid the
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global spread of the Covid-19 Coronavirus,
there was an explosive growth in the use of
information technology in almost all areas of
human existence - from all levels of educa-
tion to the litigation of disputes. Millions of
people around the world were simultaneously
forced to replace live human contacts with
online communication and work. The round
table is dedicated to discussing the practice
of using digital technologies in Russia and
Moldova, the problems that arise in this case
and the prospects for legal regulation in our
countries and the global world. The problems
of digitalization, which is becoming more
widespread within the framework of the mod-
ern economic structure and especially during
the pandemic, deserve the closest attention
of the state and the scientific community. In
their welcoming speech, the speakers empha-
sized the relevance of the round table held on
the day of the 60th anniversary of the first
manned flight into space and accompanied by
the restriction of the use of ZOOM services
in Russia, which emphasizes the fragility of
the modern telecommunications and digitali-
zation system.

The round table was moderated by the
Head of the Interdisciplinary Center for Le-
gal Research in the Field of Labor Law and
Social Security Law, Chief Researcher of the
Sector of Civil Law, Civil and Arbitration
Procedure of the Institute of State and Law of
the Russian Academy of Sciences, Doctor of
Law, Professor Sergey Yuryevich Chucha
and Deputy Head of the Center for Techni-
cal and Technical Studies of the Institute of
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State Policy of the Russian Academy of Sci-
ences, RAS, Deputy Director of the Institute
of State and Law of the Russian Academy of
Sciences for Research, Doctor of Law Nata-
lya V. Letova. The discussion was attended
by scientists and teachers of universities in
Russia and Moldova, employees of the inter-
disciplinary center, representatives of vari-
ous areas of science - lawyers, sociologists,
historians, philosophers, psychologists, and
jurisprudence - the theory and history of state
and law, philosophy of law, constitutional
law, labor law and social security law, civil
law and procedure, family law, criminal law
and procedure, etc.

The discussion was opened by the report
“Legal regulation and practice of digital
technologies in the Republic of Moldova”
by the rector of the University of Political
and Economic European Studies named af-
ter Constantin Stere, chairman of the Union
of Lawyers of the Republic of Moldova G.
K. Avornic. He noted that the development
of digital technologies is connected not only
and not so much with the Covid-19 pandem-
ic. There is a systematic process of transition
to the sixth economic order, the necessary
condition for which is the digitalization of all
aspects of the life of society. The pandemic
only dramatically accelerated this process,
and it is not known how such an acceleration
will eventually affect the objectively deter-
mined progressive development of the social
organism on the path of digitalization. To-
day, the best students are those who have the
most life experience. Therefore, the Faculty
of Law of the Stere University combines the
specialties “applied computer science” and
“jurisprudence” - this combination is most
in demand by modern business and law en-
forcement agencies.

G. K. Avornic outlined the digitalization
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tasks that are currently facing in the field of
education in Moldova, which, in one combi-
nation or another, are also relevant for other
regions and countries. Thus, special atten-
tion should be paid to the development of
material information and communication in-
frastructure. The introduction of digital pro-
grams, the development of online education,
and the improvement of the skills of teachers
in the field of digital technologies are also
important. All this can be tested by creating
a model educational institution with the sub-
sequent distribution of developments to all
specialized universities.

In the development of a modern network
economy and digital infrastructure, Russia
is the undisputed leader and benchmark for
many countries of the world. Nevertheless,
the practice of the functioning of the national
economy of the Republic of Moldova, per-
haps, showed a less effective spread of digital
technologies compared to the Russian Fed-
eration, however, their rather effective use,
taking into account the size of the territory
of the republic, allowing to achieve all the
goals of management and scientific activity,
education, services, etc., declared during the
Coronavirus pandemic.

The discussion was continued by Nina
Ivanovna Solovyanenko, Senior Researcher,
Department of Business and Corporate Law
of the Institute of State and Law of the Rus-
sian Academy of Sciences, Candidate of Law.
In her report on the topic “Cloud technolo-
gies in science”, she revealed the concept of
the term “open science”, which is currently
used to refer to universal access to scientific
research and data, the expansion of scientific
cooperation, the possibility of creating and
disseminating scientific knowledge for social
actors that are not part of institutional scien-
tific community. N.I. Solovyanenko spoke
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about the presence of a digital agenda in the
European Union and in Russia, consisting in
legislative support for innovation, creating
better conditions for innovation, including
digitalization. Emphasizing the importance
of cloud technologies in general, she paid
special attention to the EU initiative aimed
at encouraging the creation of a “scientific
cloud”.

Vice-Rector for Development and Interna-
tional Relations of the Southern University
(IUBiP, Rostov-on-Don), Candidate of Psy-
chological Sciences Vera Mikhailovna Gol-
ubov in the message “Psychological aspects
of digitization” supported the conclusions of
the keynote speaker and previous speakers
on the dramatic acceleration of the introduc-
tion of digital technologies in education and
science worldwide, including in the Russian
Federation. In her presentation, V. M. Gol-
ubova addressed the main threats and risks of
digitization in education for educational us-
ers and teachers. In doing so, she elaborated
on the psychological problems experienced
by students and teachers, both in the transi-
tion to distance learning and in the return to
conventional methods of teaching with atten-
dance, as well as refusal to communicate di-
rectly during distance learning. She noted the
need to continue in-depth research on these
issues in order to avoid further use of remote
digital technologies in the teaching process in
universities and schools, as well as in scien-
tific and conference activities throughout the
post-Soviet area and globally.

Researcher at the Interdisciplinary Center
for Legal Research in the Field of Labor Law
and Social Security Law of the State Institute
of Civil Procedure of the Russian Academy
of Sciences, Leading Researcher of the Sec-
tor of Civil Law, Civil and Arbitration Pro-
cedure of the Institute of State and Law of
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the Russian Academy of Sciences doctor of
Law Ekaterina Vladimirovna Mikhailova,
in the report “The use of digital technologies
in legal proceedings and the organization
of judicial activities in the Russian Federa-
tion”, dwelled on various aspects of e-justice
in Russia and the impact on its improvement
of social distancing in the context of the Cor-
onavirus pandemic. Electronic justice in the
most general sense - the activities of courts
to resolve disputes and consider other cases
within their competence, using information
and communication technologies and sys-
tems, including those providing electronic
document management, the formation of
electronic files and electronic archives, as
well as open access to network “Internet”
to information on the course and results of
consideration of court cases. Already in the
pre-covid period, the system was established
and operated effectively in all courts of the
Russian Federation. It includes placement in
the AIS «Legal Procedure» and in the File
of Arbitration Court Acts in all cases; audio
recording of all court sessions; placing in-
formation on the movement of a case in free
access to the AIS «Legal Procedure» and in
the File of Arbitration Cases; Automatic no-
tification of a case by e-mail or text message
via «Electronic Sentinel» system by all regis-
tered persons in the system; videoconference
system equalizing economic entities located
in different regions; and, in fact, one of the
unifying factors of the Russian Federation;
the electronic filing system of the Russian
Federation’s arbitration courts. The effective
functioning over the years of the last two ele-
ments of electronic justice in the arbitration
court system has made it possible, in response
to the spread of Coronavirus infection, step
up efforts to further increase remote partici-
pation in court proceedings using personal
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video-streaming devices with pre-registration
on the court’s website.

Acting Scientific Secretary of the Institute
of State and Law of the RAS, Candidate of
Juridical Sciences Igor losifovich Butrim in
the Report “Legal Regulation of the Use of
Digital Technologies in Law Enforcement”
detailed information on various aspects of the
use of information technology in the main-
tenance of public order: prevention, sup-
pression and detection of offences, with the
perpetrators being brought to justice. While
acknowledging the positive impact of the
provision of modern electronic technologies
to law enforcement agencies in combating of-
fences, the Rapporteur noted the increasing
use of such technologies by offenders, this
forces law enforcement officials to continu-
ously upgrade their skills, including in the
use of modern technologies to combat crime
and other violations of the law.

Deputy Director of the Institute of State
and Law of the Russian Academy of Sciences
for Research N. V. Letova, who drew atten-
tion in her report “Legal regulation and prac-
tice of using digital technologies in science
in the Russian Federation” to the program
currently being developed within UNESCO
for the transition of states to open science “
Open Science”, noted that the ongoing funda-
mental changes in the global economy assign
an important role to science and technology
as fundamental elements in solving national
and global problems. In this connection, the
work of scientists at the present stage is of
great importance for the development of the
country. The author emphasized that the cre-
ative nature of scientific work and, accord-
ingly, the labor function of scientific workers
necessitates increased requirements for their
qualifications, as well as the establishment of
special rules for their admission, dismissal
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and other features of the regulation of work-
ing conditions.

The Head of the Scientific and Organiza-
tional Department of the Institute of the State
and the Law of the Russian Academy of Sci-
ences dedicated their speeches to the impact
of digitization on social and labour relations
“Application of digital technologies in the
legal regulation of labour relations in the
Russian Federation (electronicwork books)”
and Secretary of the Interdisciplinary Centre
for Legal Research on Labour Law and Social
Security Law, IGP RAS, Candidate of Legal
Science Anna Vasilyevna Dzubak, and “Ap-
plication of Digital Technologies in the Le-
gal Regulation of Social and Labour Rela-
tions in the Russian Federation” Associate
Researcher in the Civil Law Sector, Civil and
Arbitration Process of the Institute of State
and Law of the RAS, Tatyana Vladimirovna
Sokolov, Research Officer at the Centre for
Legal Research in the Field of Labour Law
and Social Security Law of the IPP RAS,
who, on the basis of an analysis of the current
state-of-the-art legislation and its application,
The theoretical works distinguished the con-
cepts of teleworking from teleworking, noted
the peculiarities of the conclusion and termi-
nation of employment contract for telework-
ing, examined the peculiarities of labour pro-
tection of remote workers. The coronavirus
pandemic (COVID-19) has had a profound
impact on all aspects of human life, includ-
ing work. In order to contain the spread of the
virus, measures such as physical separation,
closure of most enterprises and organizations,
etc., have been taken in various countries.
In order to contain the spread of the virus,
measures have been taken in Russia to ensure
the health and epidemiological well-being
of the population, including telecommuting,
which was mandatory and extended to most
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organizations. Telecommuting seemed to be
the most acceptable way of dealing with the
pandemic, making it more responsive to the
interests of the parties to the labour relation-
ship, as opposed to home-based and remote
work, also recommended by the Ministry of
Labour. However, the regulations governing
the regulation of the work of remote workers,
which are set out in chapter 49.1 of the La-
bour Code, have not been sufficiently flexible
and have restricted the use of information and
communication technologies in labour rela-
tions, The absence of a properly documented
transfer to a distance job, detailed regulation
of the work of remote workers, the establish-
ment of working and rest times for them, the
manner in which the worker interacts with
the employer and other factors have led to a
number of disputes. Labour legislation has
not proved ready for mass removals. It has
therefore become necessary to amend the
labour legislation with regard to the regula-
tion of the work of workers performing work
functions remotely. For example, the Federal
Act of December 8, 2020, 407-F3 «On In-
troducing Amendments to the Labour Code
of the Russian Federation in the Regulation
of Remote (Remote) Work and Temporary
Transfer of an Employee to Remote (Remote)
Work on the Initiative of the Employer in Ex-
ceptional Cases» Amendments were made to
chapter 49.1 of the TC of the Russian Fed-
eration. Changes were made to the concept
of telecommuting, the characteristics of the
reception and dismissal of telecommuters,
and the possibilities of using information and
communication technologies and networks
for the performance of work duties. It has be-
come possible to employ workers in tempo-
rary distance work for a period not exceeding
six months or periodically, provided that the
periods of work are alternating between the
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periods of work performed remotely and the
periods of work performed in a fixed work-
place, and also temporarily transfer workers
to telecommuting in the exceptional cases
established by article 312.9 of the Labour
Code.

To conclude the discussion with the report
“Application of elements of artificial intelli-
gence in the legal regulation of public rela-
tions in the Russian Federation: experiment
and perspective” S. Y. Chucha, Head of the
interdisciplinary Centre for Legal Studies in
Labour and Social Security Law, IPP RAS.
He noted that Russia was in the second year
of an experiment to create the necessary con-
ditions for the development and introduction
of artificial intelligence technologies. Draft-
ers of the Federal Act of 24 April 2020, 123-
FZ, on the experiment to establish special
regulations in order to create the necessary
conditions for the development and introduc-
tion of artificial intelligence technologies in
the constituent entities of the Russian Fed-
eration: The city of federal significance of
Moscow and the amendment of articles 6 and
10 of the Federal Law “On Personal Data»
(art. 2) consider artificial intelligence as a set
of technological solutions allowing to simu-
late human cognitive functions (including
self-learning and finding solutions without
a predetermined algorithm) and to obtain, at
a minimum, comparable results for specific
tasks, with the results of human intellectual
activity. The set of technological solutions in-
cludes information and communication infra-
structure (including information systems, in-
formation and telecommunication networks,
other information processing equipment),
software (including where machine learning
methods are used), processes and services for
processing data and finding solutions”. Un-
like GOST R 43.0.5-2009, which defines ar-
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tificial intelligence as “simulated (artificially
reproducible) intellectual activity of human
thinking”, the mentioned Federal Law is talk-
ing about imitation, and not modeling (repro-
duction) of human intellectual (cognitive)
activity, and this more precise wording. It is
possible to imitate the cognitive functions of
a person, imitate them when creating an ap-
propriate artificial system, but it is impossi-
ble to reproduce (simulate - GOST uses these
terms as synonyms) with the current level of
technological development. Another differ-
ence between the two legal definitions is that
artificial intelligence should imitate (repro-
duce-simulate). In GOST, this is “intellectual
activity of human thinking”, and in the Feder-
al Law, “human cognitive functions (includ-
ing self-learning and the search for solutions
without a predetermined algorithm)”. Both
terms are multi-industry and multi-valued, it
is difficult to determine exactly what mean-
ing the authors of regulations put into them.
Perhaps the use of the word “cognitive” in
the law is connected with the desire to simply
avoid repetition and definition of the concept
of intelligence through intelligence, i.e., as a
more suitable synonym in accordance with
the rules of the Russian language. Perhaps the
concept of «cognitive functionsy is applied as
a broader one, including intellectual activity.
Considering that the analyzed Federal Law is
of a framework nature and is aimed at con-
ducting a complex and long (five years) so-
cio-legal and technical experiment, the result
of which is unknown, the developers used an
ambiguous term in order not to limit the ac-
tual scope of this experiment. If you simulate
cognitive functions, you can mimic anything.
And what cognitive functions of a person
will be able to «imitate» in the development
of artificial intelligence - will show the final
empirical data which before the results of the
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experiment the legislator is not able to pre-
dict reliably. On the whole, the concept of
artificial intelligence, as well as the concep-
tual apparatus of the Federal Act under study,
has been developed at a very high level and,
above all, makes it possible to draw up a set
of normative acts of the constituent entities
of the Federation and to carry out experi-
ments creatively.

The trend of legal regulation in the con-
text of a pandemic is the expansion of the use
of remote work in particular and electronic
services for obtaining public services in gen-
eral. Its most striking manifestation was the
adoption of the Federal Law of June 8, 2020
No. 168-FZ «On the unified federal informa-
tion register containing information about the
population of the Russian Federation.» With
all this, we must not forget that digitalization
is one of the trends in social development
along with robotization. In digitalization in
terms of infrastructure, Russia is at the fore-
front in the world. At the same time, the do-
mestic component microelectronic base does
not allow us to be at the forefront, and the
state of industrial robotization (the ratio of
the use of robots and human labor) does not
allow us to include Russia even in the third
ten countries. Perhaps this will allow us to
push back the obvious result of the deep ro-
botization of the economy - the destruction
of the labor market we are used to and the
transformation of the majority of able-bodied
people into unemployed people receiving a
basic income.

Summing up the discussion, N.V. Letova,
Deputy Director of the Institute of State and
Law of the Russian Academy of Sciences for
Research, noted that the state in Russia and
Moldova shows special care and attention to
the development and dissemination of digital
technologies as an important condition for
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the transition to the sixth economic order. In
practice, there are many problems that need
to be addressed. These problems, as a rule,
lie at the intersection of civil, procedural, la-
bor, family law and other branches of law,
economics, education, science, psychology

and sociology, and are intersectoral and in-
terdisciplinary in nature. Only an integrated
approach to their solution will make it pos-
sible to achieve real practical results in op-
timizing the regulation of the relevant rela-
tions.
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